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April  I)  (legislative  day,  April  8),  1005. — Ordered  to  be  printed 


Mr.  Eastland,  from  Hie  Committee  mi  the  Judiciary,  submitted  the 

following 

REPORT 

[To  accompany  &  1504] 

The  Committee  on  the  Judiciary*  to  which  was  referred  the  bill 
(S*  1564}  to  enforce  the  15th  amendment  of  the  Constitution  of  the 
tfnited  States,  having  considered  the  same,  reports  the  bill  in  con¬ 
formity  with  instruction  of  the  Senate,  with  amendments  in  the  nature 
of  a  substitute,  and  without  recommendation* 

STATEMENT 

By  order  of  the  Senate,  agreed  to  March  18, 1905*  S,  1564,  to  enforce 
the  15th  amendment  to  the  Constitution  of  the  United  States,  waa 
referred  to  the  Committee  on  the  Judiciarv,  with  instructions  to  report 
it  back  to  the  Senate  not  later  than  April  9,  1965, 

The  committee  conducted  public  hearings  on  March  23,  24,  25,  29, 
30,  and  31,  and  April  1,  2,  and  5,  1965. 

The  committee  met  in  executive  session  on  April  6,  7,  8,  and  9,  1965, 
considering  the  bill* 

The  committee  considered  numerous  amendments.  The  amend¬ 
ments  agreed  to  by  the  committee  are  set  forth  in  the  bill  as  reported 
to  the  Senate. 
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April  20, 1965. — Ordered  to  be  printed 
Filed  under  authority  of  the  order  of  the  Senate  of  April  9,  1965 


Mr.  Eabtland  (for  himself,  Mr.  McClellan,  and  Mr.  Ervin),  from 
the  Committee  on  the  Judiciary,  submitted  the  following 

INDIVIDUAL  VIEWS 

(To  accompany  S.  1664,  to  enforce  the  15th  amendment  of  the  Constitution  of 

the  United  States] 

We,  the  undersigned,  adopt  the  following  statements  of  the  Honor¬ 
able  Charles  J,  Bloch  and  toe  Honorable  Thomas  H.  Watkins  as  our 
individual  views  on  S.  1564. 

James  0-  Eastland, 
John  II  McClellan, 
Sam  J,  Ervin,  Jr. 


&B-010  O — 65 — pt. 


MEMORANDUM  FOR  DISCUSSION  OF  S,  1564  (H.R.  6400) 
BEFORE  JUDICIARY  COMMITTEE  OF  THE  U.S.  SENATE, 
MARCH  20,  1965 

Mr*  Chairman,  Senators,  since  1957,  I  have  had  the  honor  and 
privilege  of  appearing  several  times  before  the  Judiciary  Committee 
on  subjects  kindred  to  that  of  this  bill 
During  those  years  the  personnel  of  the  committee  has  changed 
considerably.  Therefore^  jt-may  ftot  he  amiss  for  me  to  tell  the  com¬ 
mittee  that  I  was  admitted  to  the  bar  in  M&oqii,  Ga*,  hi  1914.  I  have 
practiced  law  tbtfe  consecutively  since*  The  firm  of  which  I  am 
now  senior  mptfiber  is  a  direct  successor  to  that  with  which  I  com¬ 
menced  “reading  law”  52  years  ago*  During  those  years,  I  have  held 
every  offnje  in  the  Georgia  Bar  Association,  including  the  presidency. 
I  have  been  chairman  of  the  Judicial  Council  of  Georgia^  and  am  now 
chairman  of  the  Jlules  Committee  of  the  Supreme  Court  pf  Georgia. 
At  one  time  I  wa&  chairman-  o£  Jhe  American  Bar  Association's 
Committee  on  Judicial  Se^ctioUf  Tenure,  and  Compensation,  and 
at  other  times  a  member  committees  of  Jurisprudence  and  Law 
Reform,  and  on  the  Federal  Judiciary* 

I  im  a  member  of  the  Ame^cLn  College  of  Trial  Lawyerfe,  and  of 
the  American  Bar  Foundation;  -7: 

I  tell  you  this  personal  history  ,so  that  those  of  you  who  are  per¬ 
sonally  strangers  to  me  will  lm<V~that  J  would  not  without  serious 
study!  and  consideration  eafpre^itoyyoh  the'  opinion  which  I  shall 

todayWpress*  ^  ^ - ^  j 

Oventhe  years,  I  have  had  the  opportunity  to  study  academically 
the  subject  matter  of  these  bills)  Have  also  had  the  opportunity  of 
trying  catas  involving  a  great  many  of  \the  principles  here  involved. 

When  Congress  enacted  tJaC  civil  rights  bill  of  1957,  I  was  of 
counsel  for  thpse  who  attacked  it  as  unconstitutional*  The  District 
Court  for  i;he  'Middle  District  of  Georgia  (Judge  Tt  Hoyt  Davis) 
declared  it  unconstitutional  (172  F.  Supp.  552).  The  Government 
appealed  directly*  The*  cage  was  arg^adHtSfore  the  Supreme  Court 
by  Attorney  General  RogeriTand  meT^That  case,  n amine  United 

States  v*  Raines  (362  U*S.  17),  was  mentioned  by  Attorney  General 
Katzenbach  in  his  appearance  before  the  House  committee  on  March 
18,  1965.  The  Supreme  Court  of  the  United  States  reversed  Judge 
Davis  as  to  t^he  vital  point  there  at  issue,  to  wit;  the  proper  applica¬ 
tion  of  United  States  v.  Reese  (92  U.S*  214),  The  Court  refused  to 
follow  Judge  Davis1  construction  of  the  Reese  case* 

It  is  noteworthy  that  last  June  in  the  Aptheker  case  (84  S.  Ct. 
1661  (20))  (37  U.S.  — )  a  majority  of  the  Court  speaking  through  Mr. 
Justice  Goldberg  held  that  in  appraising  a  statute's  inhibitoiy  effect 
upon  personal  liberties,  the  court  can  take  into  account  possible  appli¬ 
cations  of  the  statute  in  other  factual  contexts  beside  the  ones  at  issue 
in  the  cases  at  bar.  Therefore,  a  section  of  the  Subversive  Activities 
Control  Act  making  it  a  felony  for  a  member  of  a  Communist  or¬ 
ganization  to  apply  for,  use,  or  attempt  to  use,  a  passport  is  uncon¬ 
stitutional  on  its  face* 
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I  also  had  the  honor  and  privilege  of  representing  the  chairman  of 
the  Democratic  Committee  of  Georgia.  John  Sammons  Bell,  now  a 
judge  of  the  Georgia  Court  of  Appeals,  the  last  time  Georgia  was 
successful  before  the  Supreme  Court  of  the  United  States  in  resisting 
an  attack  on  her  nominating  system  known  as  the  county  unit  system 
{HartsHeld  v*  Swan,  357  U.S.  916). 

Then,  questions  of  that  nature  were  still  considered  to  be  political 
questions.  The  Court  had  not  entered  the  political  thicket, 

I  am  here  to  express  my  opinion  for  what  it  may  be  worth  to  you  on 
the  validity,  as  a  matter  of  law,  of  the  bill  before  you.  I  shall  en¬ 
deavor  to  support  that  opinion  by  established  principles  of  constitu^ 
tional  law— which,  we  are  told,  should  be  the  “law  of  the  land." 

Were  I  a  judge,  I  would  attempt  to  approach  the  questions  involved 
bearing  in  mind  the  views  expressed  by  the  late  Justice  Frankfurter 
in  Wert  Virginia  State  Board  of  Education  v.  Barnette  (319  U.S.  040- 
647): 

One  who  belongs  to  the  most  vilified  and  persecuted  minor¬ 
ity  in  history  is  not  likely  to  be  insensible  to  the  freedoms 
guaranteed  by  our  Constitution.  Were  my  purely  personal 
attitude  relevant  I  should  wholeheartedly  associate  myself 
with  the  general  libertarian  views  in  the  Courts  opinion, 
representing  as  they  do  the  thought  and  action  of  a  life  time. 

But  as  judges  we  are  neither  Jew  nor  Gentile,  neither 
Catholic  nor  agnostic.  We  owe  equal  attachment  to  the 
Constitution  and  are  equally  bound  by  our  judicial  oblige 
tions  whether  we  derive  our  citizenship  from  the  earliest  -or 
the  latest  immigrants  to  these  shores.  As  a  member  of  this 
Court  I  am  not  justified  in  writing  my  private  notions  of 
policy  into  the  Constitution,  no  matter  now  deeply  I  may 
cherish  them  or  how  mischievous  I  may  deem  their  disregard. 

It  occurs  to  me  that  you  and  I  must  approach  the  problem  from 
the  standpoint.  You,  as  Senators;  I,  as  a  lawyer,  took  substantially 
the  same  oath. 

As  a  member  of  the  same  faith  as  the  late  Justice  I  have  this  personal 
interest,  too.  Over  the  years,  I  have  struggled  against  stretching  and 
distortions  of  our  Constitution,  I  sincerely  believe  that  the  only  hope 
any  American,  certainly  any  minority,  has  for  survival  is  in  strict 
construction  of  and  obedience  to  our  written  Constitution.  If,  today, 
those  in  power  can  stretch  and  distort  the  Constitution  favorably  to 
a  minority,  tomorrow,  another  and  adverse  group,  risen  to  power,  can 
stretch  and  distort  it  to  destroy  that  minority. 

So,  isn't  the  first  basic  problem  for  us  to  decide  whether  or  not  in 
all  respects  this  bill  squares  with  the  15th  amendment? 

That  amendment  is: 

1.  .The  right  of  the  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States  or  by  any 
State  on  account  of  race,  color,  or  previous  condition  of 
servitude. 

2.  The  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

The  sole  power  ^iven  to  Congress  by  that  amendment,  the  only 
appropriate  legislation  which  can  be  enacted  pursuant  to  it,  is  to 
prevent  the  United  States  or  any  State  from  denying  certain  people 
the  right  to  vote  on  account  of  their  race  or  color. 
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That  amendment  does  not  confer  the  right  upon. Congress  to  confer 
Upon  any  one  the  right  to  vote. 

The  15th  amendment  was  declared  ratified  March  30,  1870;  the 
14th  had  been  declared  ratified  July  28,  1808.  The  14th  contained 
a  provision; 

No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the 

United;  States  *  *7.” 

A  that  time  the  constitution  of  the  State,  of  Missouri  provided. 
"Every  mole  citizen  of  the  United  States  shall  he  entitled  to  vote." 

On  October.  16,  1872,  Mrs.  Virginia  Minor,  a  native  bom,  free, 
white  citizen  of  the  United  StatoB  and  of  Missouri,  over  the  age  of  21, 
wishing  to  vote  for  presidential  electors,  sought  to  register  to  rote. 
Being  denied  that  privilege,  she  brought  legal  action  contending  that 
the  Missouri  laws  confining  the  right  of  suffrage  to  men  were  void. 
The  aiguipent  was  that  as  Mrs  Minor  was  a  citizen,  she  had  the  right 
of  suffrage  as  one  of  the  privileges  and  immunities  of  citizenship  which 
the  State  could  not  abridge. 

In  deciding  against  Mrs,  Minor  the  Court  held  that  all  citizens  are 
not  necessarily  voters;  the  United  States  has  no  voters  in  the  States 
of  Its  own  creation;  the  elective  officers  of  the  United  States  are  all 
elected  directly  or  indirectly  by  State  voters;  the.  Members  of  the 
House  of  Representatives  are  chosen  by  the  people  of  the  States,  and 
the  electors  in  each  State  must  have  the  qualifications  requisite  for 
electors  of  the  most  numerous  branch  of  the  State  legislature.  (Con* 
stitution,  art.  I,  sec  2.) 

Minor  v.  Happeraett  (88  US.  (21  Wallace)  162,  170-171)  ; 

Then,  as  now,  no  citizen  regardless  of  sex  or  color  has  any  right  under 
the  Constitution  of  the  United  States  to  vote  for  electors  who,  in  turn, 
elect  the  President  and  Vice  President.  Each  State,  under  the 
Constitution  (art.  II,  sec.  2)  must  appoint  those  electors  in  suoh 
manner  as  the  legislature  thereof  may  direct.  (Ibid.,  p.  171.) 

On  page  171,  the  Court,  speaking  through  Mr.  Chief  Justice  Waite, 
used  this  oogent  language:  ■ 

It  is  clear,  therefore,  we  think  that  the  Constitution  has 
not  added  the  right  of  suffrage  to  the  privileges  and  im-  ' 
munities  as  they  existed  at  the  time  it  was  adopted: 

.  All  that  was  said  with  respect  to  the  14th  amendment. 

The  impact  of  it  here  is  that  when  the  15th  amendment  was  adopted, 
it  did  not  deprive  the  States  of  their  constitutions!  power  to  determine 
who  had  the  "right  to  vote”  under  article  I,  section  2,  or  any  other, 
provision  of  the  Constitution.  It  simply  prevents  the  States  from 
using  the  laws  it  passes  so  as  to  deny  or  abridge  the  colored  person's 
right  to  vote.  It  does  not  empower  the  Congress  to  supersede  those 
laws  by  ' enacting  statutes  to  replace  them  when  they  are  used  to 
abridge  or  deny. 

As  Minor  v.  Happersttt  (at  p.  173)  dearly  points  out  in  some  detail, 
when  the  Federal  Constitution  was  adopted,  in  ho  State  were  all 
citizens  permitted  to  vote.  "Each  State  determined  for  itself  who , 
should  have  that  power.” 

To  illustrate,  at  the  time  of  the  adoption  of  the  Constitution  the 
law  of  Connecticut  was  that  to  be  a  voter  a  person  had  to  be  one  who 

BEST  AVAILABLE  COPf 


VOTING  RIGHTS  LEGISLATION 


5 


had  “maturity  in  yews,  quiet  .and- peaceable  behavior,  a  civil  con¬ 
versation,  and  40  shillings  freehold  or  40  pounds  personal  estate"  (88 
U.S  172;  New  York's  oi  that  day  is  equally  interesting,  ibid.). 

Suppose  that  were  still  the  law  of  Connecticut,  and  suppose  it  were 
so  administered  by  the  State's  officers  as  to  violate  the  15th  amend¬ 
ment,  so  as  to  deprive  a  person  of  his  right  to  vote  by  reason  of  his 
race  or  color,  do  you  for  one  minute  think  that  the  Congress  would 
have  the  constitutional  power  to  wipe  that  law  off  of  the  statute  books 
of  Connecticut,  and  substitute  its  own  notions  of  what  Connecticut 
citizens  had  the  right  to  vote? 

The  16th  amendment  was  simply  not  intended  to  confer  upon  the 
Congress  the  power  to  enact  as  “appropriate  legislation"  legislation 
determining  the  qualifications,  of  voters  in  any  State,  or  group  of 
States,,  regardleaa  of  whether  or  not  that  State  or  those  States  had 
violated  the  15  th  amendment.  The  Federal  courts  can  prevent  such 
violation.  Neither  the  Congress  nor  the"  courts  can  enact  laws  .to 
replace  the  offending  laws. 

Every  case  on  the  subject  decided  from  1870  to  this  date  teaches 
the  correctness  of  that  statement. 

“The  power  of  Congress  to  legislate  at  all  upon  the  subject  of  voting 
at  State  elections  rests  upon"  the  15th  amendment.  It  “does  not 
confer  the  right  of  suffrage,  but  it  invests  citizens  of  the  United  States 
with  the  right  of  exemption  from  discrimination  in  the  exercise  of  the 
.  elective  franchise  on  account  of  race,  color,  or  previous  Condition  of 
servitude,  and  empowers  Congress  to  enforce  that  right  by  appropriate 
legislation."  ■  , 

Suppose  that  were  still  the  law  of -Connecticut,  and  suppose  it  were 
so  administered  by  the  Statefe  officers  as  to  violate  the  15th  amend¬ 
ment,  so  as  to  deprive  a  person  of  his  right  to  vote  by  reason  of  ids 
race  or  color,  doyou  for  one  minute  think  that  the  Congress  would  have 
the  constitutional  power  to  wipe  that  law  off -of  the  statute  books  of 
•  Connecticut,  and  substitute  its  own  notions  of  what  Connecticut 
.  citizens  had  the  right  to  vote? 

The  15tb -amendment  was  simply  not  intended  to  confer  upon  the 
Congress  the  power  to  enact  as  “appropriate  legislation"  legislation 
determining  the  qualifications  of  voters  in  an/  State,  or  group  of 
States,  regardless  of  whether  or  not  that  State  or  those  States  had 
violated. the  16th  amendment,  .The  Federal  courts  can  prevent  such 
violation.  Neither  the -Congress  nor  the  courts  can  enact  laws  to 
replace  the  offending  laws. 

Every  case  on.  the  subject  decided  from  1870  to  this  .date  teaches 
.  the  correctness  of  that  statement. 

“The  power  of  Congress  to  legislate  at  all  upon  the  subject  of  voting 
at  State  elections  rests  upon"  the  15th  amendment.  It  “does  not  con¬ 
fer  the  right  of  suffrage,  but  it  invests  citizens  of  the  United  States 
with  the  right  of  exemption  from  discrimination  in  the  exercise  of  the 
elective  franchise  on  account  of  race,  color,  or  previous  condition  of 
servitude,  and  empowers  Congress  to  enforce  that  right  by  appropriate 
legislation."  Portions  of  an  act  of  May  31,  1870,  not  being  confined 
in  their  operation  to  such  unlawful  discrimination  were  held  to  be 
beyond  the  limit  of  the  16th  amendment,  and  unauthorized.  . 

United  States  v.  Reese,  et  al .  (93  U.S.  214  (1876)) 

In  Minor  v.  Happersett^  (21  :  Wallace  178),  this  Court  - 
decided  that  the  Constitution  *  *  *  has  not  conferred  the 
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right  of  suffrage  upon  any  one,  and  that  the  United  States 
■  have  faio]no  voters  of  their  Isio]  own  creation  in  the  States. 

In  United  States  v.  Reeee  ft  ai.,  supra  (p.  214),  it  held  that 
the  16th  amendment  has  invested  the  citizens  of  the  United 
States  with  a  new  constitutional  right,  whieh.  is  exemption 
from  discrimination  in  the  exercise  of  the  elective  franchise 
on  account  of  race,  color,  or  previous  condition  of  servitude. 

The  right  to  vote  in  the  States  comes  from  the  Stateii;  but 
the  right  of  exemption  from  the  prohibited  discrimination 
comes  from  the  United  States.  The  first  has  not  been 
granted  or,  secured  by  the  Constitution  of  the  United  States, 
but  the  last  has  been. 

United  States  v.  Oruikshank  (92  U.S.  542) 

Even  a  territory  (Idaho)  in  1890  had  the  right  through  its  territorial 
legislature  to  provide  that  no  person  who  taught  Or  advised  bigamy  or* 
polygamy,  or  to  enter  into  plural  or  celestial  marriage,  or  who  was  a 
member  of  any  order  or  organization  which  so  taught  should  be 
permitted  to  vote. 

Davie  v,  Reason  (133  U.S.  333  (1890)) 

Under  the  second  clause  of  article  II  of  the  Constitution, 
the  legislatures  of  the  several  States  have  exclusive  powerto 
direct  the  manner  in  which  the  electors  of  President  or  Vice 
President  shall  be  appointed.  Such  appointment  may  he 
made  by  the  legislatures  directly,  or  by  popular  vote  in 
districts,  or  by  general  ticket,  as  may  be  provided  by  tie 
legislature.  *  *  *  The  second  clause  of  article  II  of  the 
Constitution  was  not  amended  by  the  14th  and  15th  amend* 
ments,  and  they  do  not  limit  the  power  o,  appointment  to 
the  particular  manner  pursued  at  the  time  of  the  adoption 
of  these  amendments,  or  secure  to  every  male  inhabitant  of  a 
State,  being  a  citizen  of  the  United  States,  the  right  from 
the  time  of  his  majority  to  vote  for  presidential  electors. 

McPherson  v.  Blacker  (146  U.S.  1  (1892))  [Emphasis  added]  . 

The  Constitution  "recognizes  that  «he  people  act  through  their 
representatives  in  the  legislature,  and  leaves  it  to  the  legislature 
exclusively  to  define  the  method  of  effecting  the  object"  [of  appointing 
electors].  (Ibid.,  p.  27.)  . 

The  doctrine  of  Cruikshank  and  Reesii  was  explicitly  reaffirmed. 
(Ibid.,  p.  38.)  ,  . 

Quin  and  Beal  v.  United  States  (238  U.S. ,347  (1915))  was  decided 
by  a  Court  over  which  Chief  Justice  White  presided.  Among  his 
Associates  were  Justices  Oliver  Wendell  Holmes,  William  R.  Day,  of 
Ohio,  Charles  Evans  Hughes,  of  New  York,  Mahlon  Pitney,  of  New 
Jeraey. 

This  case  should  be  most  carefully  considered  because  of  it,  and  its 
companion,  Myers  v.  Anderson  (238  U.S.  368),  the  Attorney  General 
stated  before  the  House  committee  on  Msrch  18  last;  - 

The  “grandfather  clauses”  of  Oklahoma  and  Maryland 
were,  of  course,  voting  qualifications.  Yet  they  had'  to  bow  1 
before  the  15th  amendment.  (Manuscript,  p.  39.) 

To  what  extent  did  the  .provirions  of  the  Oklahoma' constitution 
have  to  "bow"?  They  had  to  4fbow"  to  the  extent  of  being  elitni- 
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noted,  but  it  was  not  even  contended  by  the  United  States  that  the 
Congress  of  the  United  States  could  enact  something  in  their  stead. 
(See  233  U.S  351.)  The  language  of  the  Court  clearly  indicates 
that  no  such  power  would  have  been  implied  from  the  words  of  the 
15th  amendment. 

The  Fifteenth  Amendment  does  not,  in  a  general  sense, 
take  from  the  States  the  power  over  suffrage  possessed  by 
the  Statesfrom  the  beginning,  but  it  does  rest  rid  the  power 
of  the  United  States  or  the  States  'to  abridge  or  deny  the 
right  of  a  citizen  of  the  United  States  to  vote  on  account  of 
race,  color  or  previous  condition  of  servitude.  While  the 
15th  amendment  giveB  no  right  of  suffrage,  as  its  command 
is  self-executing,  rights  of  suffrage  may  be  enjoyed  by  reason 
of  the  strikirvg  out  of  discriminations  against  the  exercise  of 
the  right.  (Op,  cit.,  p.  347.)  [Emphasis  added. { 

What  the  Court  did  there  was  to  nullify  the  “grandfather  clause*’ 
(h.n.  1)  and  to  declare  that  ipso  facto  theldth  amendment  had  stricken 
the  word  "white* '  from  the  phrase  "white  male  citizen”  in  the  Okla¬ 
homa  law.  .. 

In  so  doing  (op.  cit.,  p.  303)  the  Court  followed  much  older  caaee: 

Ex  parte  Yarbrough  (110  U.S.  651,  665),  Neal -v.  Delaware  (103  U.S. 
370(1880)) 

In  1059,  Quin,  aa  well  as  Pope  v.  Williams  (193  U.S.  621),  Mason  v. 
Missouri  (170  U.S.  328),  were  cited  in  support' of  the  propositions 
that  a  State  “may  *  *  *  apply  a  literacy  teat  to  all  voters  irrespective 
-  of  race  or  color”  and  that  the  "States  nave  long  been  held  to  have 
broad  powers  to  determine  the  conditions  under  which  the  right  of 
suffrage  may  be  exercised.”- 

Lassiter  v.  Northampton  County  Board  of  Election*  (360  U.S,  45,  50) 

In  that  case,  Justice  Douglas,  writing  for  a  unanimous  court,  said: 

So  while  the  right  of  suffrage  is  established  and  guaranteed 
by  the  Constitution  *  *  .*  it  is  subject  to  the  imposition  of 
State  standards  which  are  not  discriminatory  and  which  do 
not  contravene  any  restriction  that  Congress  acting  pursuant 
to  its  constitutional  powers  has  imposed  (op.  cit.,  p.  51). , 

The  theory  of  this  bill  and  of  the  Attorney  General  is  that  if  in  the 
opinion  of  Congrees  a  State  impose*  standard s  which  are  discriminatory, 
or  applies  legal  standard s  (test  and  devices)  discriminatorUy,  Congress 
may  by  statute  divest  that  State  of  its  constitutional  powers  of  determining 
the  conditions  upon  which  the  right:  of  suffrage  may  5s  exercised;  may 
substitute  Us  own  conditions,  and  may  do  alt  of  that  retroactively. 

.The  Constitution  gives  the  Congress  rib  such  power  over  any  State 
of  this  Union,  North  or  South,  East  or  West,  Republican  or  Democrat. 

The  Attorney  General  at  page  39  of  the  manuscript  of  his  testimony 
correctly  quotes  from  Justice  Frankfurter’s  opinion  in  Qomillion  v. 
Lightfoot  <364  U.S.  339,  347). 

From  that  case,  too,  it  appears  that  the  Court  derided  that  if  a 
local  act  of  the  Alabama  Legislature  redefining  the  corporate  boundary 
of  Tuskegee  had  as  its  purpose  the  removing  from  that  city  all  but  4 
or  5  of  its  400  negro  voters  while  not  removing  a  tingle  white  voter  or 
resident,  with  the  result  of  depriving  such  negroes  of  benefits  of 
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residence  in  the  city  including  the  right  to  vote  in  municipal  elections, 
such  act  would  be  void  as  violative  of  the  lfith  amendment. 

If  that  act,  or  any  act  like  it,  were  found  to  be  void,  would  it  follow 
that  Congress  could,  therefore,  deprive  the  Alabama  Legislature  of 
all  future  power  to  create  municipal  corporations? 

If  such  be  the  law,  then  Congress,  under  the  guise  of  enforcing  the 
14th  and  15th  amandiqents,  has  power  to  strip  any  State  legislature  of 
every  vestige  of  its  legislative  power. 

If,  for  example,  a.  Statute  defining  and  punishing  murder  should  he 
so  administered  so  as,  in  the  opinion  of  Congress,  to  deprive  certain 
groups  of  the  equal  protection  of  the  laws,  thep  Congress  would  have 
the  right  not  only  to  nullify  that'statute  but  to  enactone  to  supplant 
it,  ana  send  federal  officers  or  agents  into  the  State  to  enforce  rt. 

Nothing  in  any  case  ever  decided  by  tbe/Supremg.  Court  of  the 
United  States  even  hints  at  any  such  power  which,  if  it  exists,  would 
place  it  in  the  power  of  the  Federal  Government  .to  destroy  the  States 
which  created  It,  *  ■> 

'  The  three  most  recent  cases  cited  by  the  Attorney  General  ate 
Alabama  v.  Umted  States  (371  U.S.  37)  ^  United  States  v.  Mississippi 
(33  L.W,  4258  (Mar.  8,  1665)),  Louisiana  v.  United  States  (33  L/W. 
4262  (Marl  8,  1965)). 

The  Alabama  case  ip  a  per  curiam  case  based  on  United  States  v. 
Thomas  (362  U.S.  58),  which  simply  followed  and  applied  the  Baines 
case,  supra.  .... 

Nothing  in  the  Mississippi  case,  supra,  or  Ihe  Louisiana  case, 
supra,  even  hint  at  such  a  power  in  Congress,  impliedly  conferred  by 

the  JAth  amendment.  .  , 

Even  if  there  were  direct,  uhcontradicted  proof  that  the.  election 
officials  were  under  direct  Stats  authority  purposely,  and  universally 
using  valid  literacy  tests  (“testB  and  devices'*}  to  deny  the  right  of 
Negroes  to  vote,  such  would  not  authorise  the  CohgreBB  to  annul  those 
valid  literacy  tests:  and  enact  laws  supplanting  the  State's  laws,  or 
even  tp  aimpl  tho^e  Valid  literacy  (199,(3.  ,  . . .  , 

A  fortiori,  Congress  ha^  no’ such  power  when,  the  so-called  “guilt" 
of  a  State  or  subdivision  is  baBed  on  a  presumption  or  presumptions. 

And  .even  the  more  strongly,  Congress  has  no  such  power  when  the 
presumptions  are  based  on  conclusions  reached  by  the  application  of 
an  arbitrary  percentage  which  is  a  part  of  such  presumption  to, an 
arbitrary  bast  date.  1  - 

-  In  the  mat  place  such  a  method  of  procedure  is  violative  of  article  I, 
section  6,  paragraph  3,  of  the  Constitution  which  provides:  “No  Bill 
of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

Legislative  acts,  no  matter  what  their  Idem,  that  apply  either  tp 
named  individuals  dr  to  easily  ascertainable  members  of  a  group  in 
such  a  way  as  to  inflict  punishment  on  them  without  a  judicial  trial 
are  “bills  of  attainder"  prohibited  by  this  dame. 

United  Stales  v.  Lovett  (328  U1S.  303)  .  .  *  , . 

A  bill  of  attainder  is  defined  to  be  “a  legislative  ect  which  inflicts 
punishment  without  judicial  trial  where  the  legislative  boay  exercises 
the  office  of  judge,  and  issumee  judicial  magistracy,  and  pronounces: 
on  the  guilt  of  a  party  without  any  of  the  forms  on  safeguards  of  a  trial 
and  fixes  the  punishment-."  ,.  1 
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In  re  De  Giacomo  <7  Fed.  Cases  No.  3747) ;  see  Cummings  v.  Missouri 
(4  Wallace  277,  323),  Ex  parte  Garland  (4  Wallace  333) 

In  the  Oamimage  case,  it  was  held  that  a  State,  under  the  form  of 
creating  a  qualification  or  attaching  a  condition  could,  not  in  effect 
inflict  a  punishment  for  a  past  act  which  was  not  punishable  at  the 
time  it  was  committed.  Deprivation  or  suspension  of  any  civil  rights 
for  past  conduct  is  punishment  for  such  conduct.  t  There  a  Missouri 
statute,  which  sought  to  bar  Reverend  Mr.  Cummings,  a  priest  of  the 
Roman  Catholic  Church,  from  teaching  and  preaching  by  reason  of 
his  past  allegiance  to  the  Confederacy,  was  declared  invalid. 

In  Ex  parte  Garland,  supra,  the  Court  said: 

Exclusion  from  the  practice  of  law  in  the  Federal  courts, 
or  from  any  of  the  ordinary  avocations  of  life  for  past  conduct 
is  punishment  for  such  conduct.  *  *  *  The  act  being  of  this 
character  partakes  of  the  nature  of  a  bill  of  puns  and  penal¬ 
ties,  and  is  subject  to  the  constitutional  inhibition  against 
the  passage  of  bills  of  attainder.  *  *  *” 

•  The  Garland  of  that  case  decided  in  1866  was  A.  H.  Garland,  Esq., 
who  afterward  (1885-89)  became  an  Attorney  General  of  the  United 
States. 

An  ex  post  facto  law  is  one  which  imposes  a  punishment  for  an  act 
which  was  not  punishable  at  the  rime  it  was  committed,  or  a  punish¬ 
ment  in  addition  to  that  then  prescribed. 

Burgees  v.  Salmon  (97  U.S.  384) ;  see  also  17. S.  v.  Trans-Missouri 
Freight  Ass’n.  (166  U,S.  290) 

In  the  light  of  these  cases,  of  many  others  of  like  nature  which  could 
be  cited,  and  of  others  which  will  be  hereinafter  cited,  pass  on  to  an 
examination  of  section  3(a)  of  this  bill. 

Section  3(a)  is: 

No  person  shall  be  denied  the  right  to  vote  in  any  Federal, 
State  or  local  election  because  of  nis  failure  to  comply  with 
any  tost  or  device,  in  any  State  or  in  any  political  sub¬ 
division  of  a  State  which — 

(1)  the  Attorney  General  determines  maintained  on 
November  1,  1964,  any  tost  or  device  as  a  qualification  .for 
voting,  and  with  respect  to  which 

(2)  the  Director  of  the  Census  determines  that  less  than 
50  percent  of  the  persons  of  voting  age  residing  therein  were 
registered  on  November  1,  1964,  or 

that  less  than  50  percent  of  such  persons  voted  in  the  presi¬ 
dential  election  of  November  1984. 

The  phrase  “test  or  device”  is  defined  in  section  3(b);  the  phrase 
is  practically  synonymous  with  what  the  courts  have  been  denom¬ 
inating  as  ''literacy  tests,”  or  “conditions  under  which  the  right  of 
suffrage  may  be  exercised.” 

I  do  not  appear  here  for  the  State  of  Georgia.  ,  I  am  not  an  officer 
of  the  State  of  Georgia.  Because  of  being  practically  a  lifelong  resi¬ 
dent  of  the  State  of  Georgia  I  am,  more  familiar  with  the  facts  there 
than  I  am  with  those  of  any  other  State.  The  effect  of  those  pro¬ 
visions  can  be  bettor  understood  if,  they  are  applied  to  a  real,  factual 
situation,  so  I  apply  them  to  Georgia. 
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We  know,  of  course,  that  we  do  have  statutes  creating  voting  teste 
such  as  those  held  to  be  valid  in  the  Northampton  County  case,  supra. 

We  know,  too,  that  in  the  Attorney  General's  testimony  before  the 
douse  committee,  supra  (p.  31),  he  said: 

I  turn  now  to  the  information  we  have  regarding  the 
impact  of  section  3(a).  Tests  and  devices  would  be  pro¬ 
hibited  in  Louisiana,  Mississippi,  Alabama,  Georgia;  South 
Carolina,  Virginia,  and  Alaska,  34  counties  in  North  Carolina, 
and  1  county  in  Arizona.  Elsewhere,  the  tests  and  devices 
would  remiun  valid,  and  similarly,  the  registration  system 
would  remain  exclusively  in  the  control  of  State  officials. 

So,  the  United  States  of  America  would  be  divided  into  two  groups — 
the  good  and  the  bad — if  you  please. 

The  "good”“41  States  and  a  portion  of  2  others,  could  go  on  exer¬ 
cising  their  rights  and  freedoms,  and  enforcing  their  statutes. 

The  “bad" — seven  and  a  bortion  of  those  two  others — could  not. 

(It  is  striking  that  of  the  bad  seven,  the  eleotoral  votes  as  a  result 
of  the  1904  election  of  five  of  them  were  oast  for  the  Republican 
candidate  and  save  for  bis  home  State  were  the  sole  five.) 

Now,  as  to  Georgia,  I  do  not  know  whether  out  law  as  to  voting 
qualifications  would  be  swept  aside  because  by  the  edict  of  the  Director 
of  the  Census  because  of  the  supposition  that  50  percent  of  all  persons 
of  voting  age  residing  in  Georgia  were  not  registered  on  November.!, 
1904,  or  because  of  the  supposition  or  fact  that  less  than  50  percent 
of  all  persons  of  voting  age  residing  in  Georgia  did  not  vote  in  the 
presidential  election  of  1964. 

Based  on  one  or  both  of  those  states  of  fact,  the  Congress  of  the 
United  States  would  be  adjudicating  that  Gebrgia  is  now  guilty  of 
abridging  or  denying  the  rights  of  Negroes  to  vote  on  account  of  their 
race  or  color. 

And  what  would  be  the  basis  or  bases  of  such  an  adjudication? 
Either  oiie  or  two.  '  _  ... 

One  might,  be,  50  percent  of  all  persons  of  voting  age  residing  in 
Georgia  were  not  registered  6  months  ago  on  November  1,  1964,  so 
from  that  we  presume  that  you  denying  or  abridging  the  right— not 
of  all.  persons  in  your  State,  But  of  Negroes  to  vote. 

The  other,  ana  the  only  other,  would  be  or  might  be:  50  percent 
of  all  persons  of  voting  age  residing  in  Georgia  did  not  vote  in  the 
presidential  election  of  November  1964.  (which,  by  the  way,  our 
legislature  was  not  compelled  under  the  Federal  Constitution  or 
statutes  to  hold)  so  we  from  that  presmiiq  that  you  are  denying  or 
abridging  the  right — not  of  all  persons  in  your  state,  but  of  Negroes 
to  vote. 

Whichever  “determination"  of  the  Director  of  the  Census  may  be 
used,  the  consequences  on  Georgia  and  the  impact  on  her  laws  is 
equally'  unjustified,  invalid,  an<T  not  justified  by  any  principle  of 
constitutional  law  heretofore  known. 

In  my  suppositions,  I!  have,  used  Georgia  as  the  example..  The 
determination  and  the  result  in  any  other  State  would  be!  just  ub 
invalid.  ’ .  i  , 

The  dates  are  purely  arbitrary. 

The  percentage  used  is  equally  arbitrary. 

The  events  are  purely  arbitrary. 

The  supposed  result  from  the  facts  determined  is  purely  arbitrary. 
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The  testimony  of  the  Attorney  General  (p.  31)  shows  just  how 
arbitrary  the  “triggering"  is.  Said  he:  ' 

The  premise  of  section  3(a),  as  I  have  said,  is  that  the 
coincidence  of  low  electoral  participation  and  the  use  of 
teste  and  devices  results  from  racial  discrimination  in  the 
administration  of  the  tests  and  devices.  That  this  premise 
is  generally  valid  is  demonstrated  by  the  fact  that  of  the  six 
States  in  which  tests  and  devices  would  be  banned  statewide 
by  section  3(a).  voting  discrimination  has  unquestionably 
been  widespread  in  all  but  South  Carolina  and  Virginia!  and 
other  forms  of  racial  discrimination,  suggestive  of  voting 
discrimination,  are  general  in  both  of  these  States. 

The  New  York  Times  of  March  18  editorially  said  of  the  “drafters" 
of  this  bill  in  the  Justice  Department: 

But  they  have  been  both  inventive  and  inexorable  in  pro¬ 
viding  machinery  to  keep  those  standards  from  being  imposed 
“to  deny  or  abridge  the  right  to  vote  on  account  of  race  or 
color."  In  the  six  Southern  States  where  less  than  half  the 
voting  population  participated  in  the  last  presidential  elec¬ 
tion  presumption  of  past  discrimination  unU  be  automatic t  and 
no  hteraoy  or  other  qualifying  test  will  be  allowed  to  bar  anyone 
from  the  ballot  box  in  Federal ,  State,  or  local  elections. 
[Emphasis  added.] 


That  same  Constitution  which  is  held  to  guarantee  freedom  to  the 
owners  of  the  New  York  Times  to  make  money  by  printing  what  they 
please,  guarantees  to  every  State  of  this  Union,  the  people  of  every 
State  of  this  Union— including  the  “six  Southern  States" — the  right 
to  be  free  from  the  tyrannical  provisions  sought  to  be  imposed  on  the 
basis  of  “presumptions." 

Before  I  proceed  to  discuss  the  law  of  such  presumptions,  I  wonder 
why  50  percent  ic  the  figure  used  for-  participation  in-  presidential 
elections.  My  information  is  that  in  Arkansas  the  participation  was 
50.1  percent;  Kentucky,  52*6  percent;  Tennessee,  51.2  percent.  So 
you  have  the  result;  Arkansas  in  which  50.1  percent  participated 
may  use  voting  tests;  Georgia  in  which,  say,  49.9  percent  participated, 
may  not. 

The  presumption  arising  from  the  one  percentage  is  no  more  valid 


than  the  counter  presumption  arising  from  the  other. 

In  Georgia  there  are  159  counties.  My  home  county  of  Bibb  with 
a  total  population  (not  merely  persons  of  voting  age)  in  1960  of  141,249, 
had  54,872  voters  registered  as  of  November  1,  1964,  which  is  doubt¬ 
less  more  than  50  percent  of  the  persons  of  voting  age  residing  therein. 
According  to  the  official  records  of  Bibb  County  (Georgia),  46,883 
registered  voters  cast  their  ballots  in  the  presidential  elections  of 


November  1964. 


Section  3(a)  is  quite  ambiguous,  despite  the  fact  that  the  Supreme 
Court  of  the  United  States  directs  that  “precision  must  be  the  touch¬ 
stone  of  legislation  so  affecting  basic  freedoms  (NAACP  v*  Button, 
371  U.S.  438,  83  S.  Ct.  340;  Aptheker  v.  Secretary  of  Slate ,  84  S.  Ct. 
1059,  1668).  I  can  imagine  no  greater  basic  freedom  than  that  of  a 
State  and  the  people  of  a  State  specifically  reserved  by  the  10th 
amendment.  i 
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Section  3(a)  lacks  that  precision.  _  Suppose  more  (ban  60  percent 
of  persons  of  voting  age  residing  in  Bibb  County  (or  any  other  county) 
and  more  than  50  percent  of  such  persons  voted  in  the  presidential 
elections  of  November  1064;  suppose,  further,  that  .those  facte  do  not 
hold  true  for  the  State  of  Georgia  as  a  whole,  may  Bibb  County 
continue  to  use  voting  testa? 

Suppose,  further,  that  more  than  60  percent  of  persons  of  voting 

Se  residing  in  the  State  of  Georgia  (or  any  other  State)  and  more 
an  50  percent  of  such  persons  voted  in  the  presidential  election  of 
1064;  suppose,  further,  that  those  facte  do  not  hold,  true  for  a  certain 
county  or  counties  of  the  particular  State;  will  the  whole  State  be 
deprived  of  the  use  of  voting  tests  because  one,  two,  or  even  a  majority 
of  the  counties  do  not  conform  to  the  arbitrary  criteria  set  up  in 
section  3(a)? 

I  recall  an  elder  statesman  once  saying  that  you  could  not  indict  a * 
whole  people. 

Particularly  in  the  States  of  Alabama,  Georgia,  Louisiana, .  Missis¬ 
sippi,  South  Carolina,  and  Virginia  the  participation  in  presidential 
elections  of  lees  than  50  percent  of  persons  of  voting  age  residing 
therein  is  no  criterion  whatsoever  of  discrimination  of  any  kind. 

It  is  only  recently  that  citizens  ofthose  States,  regardless  of  color, 
have  seen  fit  to  participate  in,  presidential  elections  to  any  extent. 
To  illustrate  (before  I.  give  you  the  reasons),  look  at  these  figures: 


To  demonstrate  that  the  trend  upward  of  those  figures  is  not 
confined  to  those  six  states,  I  include" 
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Tou  will  see  even  from  those  approximate  figures  the  total  votes  in 
those  six  States  in  1064  were  about  seven  times  (he  .total  of  1012. 
That  figure  applies  to  Texas  as  well. 

The  principal  reason  for  it  is  that  up  until  about  1048,  we  were  the 
"Solid  South*';  we  were  the  backbone  of  the  Democratic  Party;  it  was 
taken  for  granted  that  we  would  vote  the  Democratic  ticket  so  that 
in  presidential  elections  we  contented  ourselves  (up  to  1936,apyWay) 
with  having  a  real  voice  in  the  nomination ‘of  the  party's  chiittidate, 
and  then  let  the  rest  of  the  country  fight  it  out  in  the  election.  Up  to  \ 
1048  we  didn't  bother  to  vote  in  presidential  elections,  of  if  we  did  we 
simply  voted  Democratic.  In  1948,  the  trend  begah  to  change.  We 
discovered,  after  12  years,  that  we  no  longer  had  any ;  voice  in  the 
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nomination,  so  we  had  bettor  go  to  voting  in  the  election.  So  you 
will  find  a  marked  increase  after  1943  in  the  number  of  votes  cast. 
But,  there  still  remain  some  who  do  not  vote  in  the  presidential 
elections  either  because  they  haven’t  become  accustomed  to  the  new 
situation,  or  because  rather  than  not  vote  Democratic,  they  won’t 
vote  at  all*  .  t  ■ 

The  Attorney  General  testified  (p*  31)  that  the  validity  of  his 
premise  .is  demonstrated  by  what  he  cells  the'  fact  that  of  the  slxr 
States  named*  "voting  discrimination  has  unquestionably  been  wide¬ 
spread  in  all  but  South  Carolina  and  Virginia  and  other  foqais  of  racial 
discrimination,  suggestive  of  voting  discrimination,  are  general  in  both: 
of  those  States "  ,  ■  '■  -  ,  /  .. 

I  wish  I  had  the  power  to  compel  the  Attorney  General  to  prove  his 
statement  that  voting  discrimination  has  unquestionably  been  wide^ 
spread  in  four  of  those  six  Statoa-^particularly  as  to  Georgia  VOwd  I 
like  to  see  him  try  to  prove  it.  And  if  he  proved  it  I  would  wonder, 
why  the  Department  of  Justice  really  hasn’t  used  the  tooiathat  vpnj 
gross  has  given  it  over  the  past, 7  years*  OJl  I  have  read  what  he  had 
to  say  about  the  delays  in  some  of  the  Federal  courts  of  ihoao  four. 
States,  particularly  in  two  of  them*  But  my  own  observation  from 
reading  and  experience  is  that  the  U.S.  Court  of  Appeals  for  the  Fifth  ; 
Circuit  brooks  no  delay  in  the  trial  of  any  case  unless  there  is  gpqd 
reason  for  it*  . '  ;  .  _  i  * 

:In  1957,  Congress  enacted  a  "civil  rights"  law  embodying  voting  , 
provisions  which  was  declared  constitutional  in  the  jffiatw#  case,  supta* 
In  1960,  it  strengthened  it.  In  1964,  it  enacted  another  one,  Since 
1957,  certainly,  the  Attorney  General  of  the  United  States  has  had 
the  authority  to  institute  a  civil  action  for  preventive  relief  whenever 
any  person  has  engaged  or  there  are  reasonable,  grounds  to.  believe 
that  any  person  is  about  to  engage  in  any  act  or  practice  which  would 
deprive  any  person  of  his  15th  amendment  right®-  ;  Since  I960,  .he 
may  make  the  States  parties  defendant  in  such  proceedings^  (42 
U.aCA;  1671). -  Such  suite  are  brought  in  the  Federal  oowte  which 
may  appoint  voting  referees  in  certain  instances  (ibid;,  seo*  i971e)t 
In  the  six  States  most  grievously  affected  by  this  bill— 


Alabama  has  (counties)  -  _ 
Georgia  has  (counties) 
Louisiana  has  (parishes)..... 

Mfeatalppl  has  (counties) - 

South  Carolina  has  (counties) 
Virginia  has  (counties)  ... 


-  67 
150 

_  64 

-  63 
.  46 

-  08 


Total.-..-. . . . . . . . . r*-  416 

Therefore*  there  are.  416  counties  or  political  subdivisions  as  to 
which  the  Attorney  General  says  "voting  discrimination  has  unques¬ 
tionably  been  widespread*"  ;  T 

In  how  many  of  these  counties  has  the  Department  of  Justice  in¬ 
stituted  suite  in  the  la£t  8  years?  In  how  many  of  these  suite  has  the 
Court  found  a  “pattern  and  practice”  of  discrimination  authorizing 
the  appointment  of  Federal  referees?  ^  J  .  . 

One  Of  two  States  of :  facts  is  jmquestionably  truei 1  ^  There  is  no 
widespread  discrimination  forbidden  by  the  1 6th  amendment,  or  the 
Department  of  Justice  hasr  purposefully  neriectfullyj  been  lix  in 
the  exercise  of  the  processes  at  its  disposal  which  Would  remedy  such 
widespread  discrimination  if  it  in  fact  existed. 
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Maybe  the  truth  of  the  matter  is  that  present  acts  of  Congress-do 
not,' as  Circuit  Judge  Wisdom  points  out  m  bnited  States  y.  Manning 
(215  F.  Supp.  272)7  Purport  to  fix  qualifications  of  voters  or  to  give 
that  right  to  any  Federal  judge.  ■  They  simply  protect  the  rights  of 
votere,  qualified  under  State  law,  to  participate  in  elections  (op.  cit., 
p.285). 

;No  wonder  that  the  acts  do  no  more  for  up  to  now  it  has  been 
conceded  that  that  is  ail  the  15th  amendment  does;  But,  now, 
Congress  is  urged  to  go  over  and  beyond  the  16th  amendment*— to 
domorethan  protect  the  rights- of -voters  qualified  under  State  law, 
and-  to  determine  who  shalTbe  qualified,  not  Under  State  law,  but 
Under  the  terms  of  the  act  it  passes.  .  ^ 

-  What 'is  really  troubling  the  Department  of  Justice  and  the  “civil 

rights’  - people  is  that  there  is  really  no  such  widespread  violation  of 
the  16th  .amendment  as!  will  justify  Federal  action  irnder  it,  so  they 
Want  Congress  to  presume  such'  violation;  -  • 

They  cannot  meet  the  Constitutional  guidelines  set  up  by  the  courts, 
so  they  wept  different  guideline  which  are  not  warranted  by  the 
Constitution.  •  ■  -  .  -r  .  i 

The  present  guideline,  declared,  by  the1  Federal  courts  to  be  war¬ 
ranted  under  the  Constitution’  and  appropriate  statutes  is: 

-  If  a  pattern  or  practice  of  discrimination  is  found  (under  sworn 
evidence  *n  an  action  in  a  proper  court),  the  court  is  empowered  to 
declare  ,  tsons  entitled  to  vote  who  have  been  judicially  found  to 
have  been  deprived  of  voting' rights  on  account  of  race  or  color;  If 
the  Federal  court  findsj  from  the  evidence  before  it,  such  pattern  or 
practice  of  discrimination,  those  who'  have  been  subjected  to  diS* 
crimination  are  entitled  to  an  order  declarin'*  them  entitled  to  vote. 

.  Such' Was  the  pronouncement  of  the  U.S.  Court  of  Appeals  for  the 
Fifth  Circuit  On  July  21,  1904^  in  United  States  v.  Fax  (334  F i.  2d 
449),  following  the  principle  which;  that  af  me  court  had  several  times 
stated:-  (Sec cases  cited  m  footnote  10,334  F.  2d  463.)  > 

-  The  panel  Which'  decided  tha  FOx  case  Was  composed  of 'Circuit 
Judges  "Rives  and  Jones,  and ;  District  ’Judge  Bootle.  Certainly  the 
Department  of  Justice  cannot  accuse  either' one  of  those  eminent 
judges  of  “tarnishing”  our  judicial  system  “by  evasion,  obstruction, 
delay,  and  disrespect.”  (Testimony  before  House  committee,  p.  11.) 

The  premise  is  false. 

But  even  if  the  premise  were  true,  it  would  by  no  means  follow 
that  Congress  would  be  constitutionally  authorized  to  give  the  preinise 
the  effect  sought  by  thi3  bill.  * 

1  must  assume  that  a  State  or  a  political  'subdivision  is  entitled  to 
constitutional  consideration  of  the.  same  degree  as- any  one  of  its 
citizens  or  as- any  one  within  its  jurisdiction;. 

The  “main  fact  in  issue”  is  whether  the  15th  amendment  is  being 
violated  by  certain  States,'  political  subdivisions,  or  officers. 

The  Congress  is  asked  . to  declare  that  if  the  Director  of  the  Census 
determines  either  that  50  percent  of  the  persons  of  voting  age  residing 
in  a  given  State  or  political  subdivision  were  not  registered  on  Novem¬ 
ber  I,  1964,  regardless  of  whether  they  sought  registration  or  not,  or 
that  50  percent  of  such  persons  did  not  vote  in  the  presidential  election 
of  1964,  that  State  or  political  subdivision  is  presumed  to  be  note  in 
violation  of  the  16th  amendment. 
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While  States  may,  without  denying  due  process  of  law.  . 
enact  that  proof  of  one  fact  shall  he  -prima  jade  evidence  of 
the  main  fact  in  issue,  the  inference  must  not  be  purely  arbi¬ 
trary  :  there  must  be  rational  relation  between  the  two  facte, . 
and  the  accused  must  have  proper  opportunity  to  .submit  all  ; 
the  facte  bearing  on  the  issue. 

Bailey  v.  Stale  oj  Alabama  (219  U.S.  219) 

The  "accused"  here  are  all  of  the  States  and  political  subdivisions 
of  the  United  States. 

While  the  "accused”  may  seem  to  be  just  a  few  southern  States, 
and  while  the  other  44  may  be  tempted  to  stand  mute  and  think,  "Let 
those  southerners  squirm,”  1  warn  you  that  if  this  bill  passes,  and  is 
declared  constitutional,  then  by  the  same  device  and  with  the  same 
argument  which  Mr.  Katzenbach  used  before  the  House  committee, 
the  criminal  statutes,  the  jury  statutes,  taxing  statutes  of  eVerySfcate 
of  thl«  Union  may  be  swept  aside. 

S6  I  respectfully  request  that  not  only  the  six  States  which  seem 
here  to  be  mainly  affected,  but  all  of  the  States  give  heed  to  what  the 
Department  of  Justice  is  trying  to  do.  '  .  .  ' 

The  inference  it  Beeks  td  draw  is  purely  arbitrary ;  there  is  no  rational 
relation  to' the  premise,  even  if  it  be  a  fact,  and  the  Ultimate  fact  in 
issue;  the  accused  dees  not  haveproper  opportunity  to  submit  ell  the 
facts,  bearing  on  the  issue.  There  is  absolutely  no  opportunity 
afforded  the  State  or  political  subdivision  to  submit  any  fact  hearing 
on  the  issue  prior  to  the  impact  of  the  decision,  resulting  from  the 
use  of  the  presumption. 

(Parenthetically  !  do  not  know  how  anyone  can  now  tell  how  many 
Negroes  are  registered  or  how  many  voted  in  a  given  political  subdivi¬ 
sion  or  a  given  election.  "The  keeping  of  separate  registration  and 
voting  records  for  whites  and  Negroes  according  to  race”  is  subject 
to  Federal  injunction  (United  States  v,  Bainee,  18B  F.  Supp.  121, 
133(3) ;  Anderson  v.  (Jour eon,  203  F.  Supp.  806)). 

One  of  the  salient  inquiries  which  Would- have  to  be  made  as  to  a 
low  registration  In  any  given  political  subdivision  would  necessarily 
be:  How  many  attempted  to  register  and  were  denied  the  privilege? 
The  mere  fact  of  nonregistr&tum  of  a  given  percentage  without 
division  between  races,  and  without  any  reason  assigned  for  the 
nonregistration,  and  without  any  showing  of  attempts  to  register, 
proves  nothing. 

Applicable,  too,  is  the  case  of  Manley  v.  State  oj  Georgia  (279  U.S. 
1),  wherein  the  court  held  that  a  presumption  created  by  the  Georgia 
Banking  Act  to  the  effect  that  every  insolvency  of  a  bank  should  qe 
deemed  fraudulent  as  to  the  president  and  directors  was  violatiye  of 
the  Federal  Constitution  in  that  the  presumption  created  thereby  was 
unreasonable  and  arbitrary,  as  pointing  to  ho  specific,  transaction, 
matter,  or  thing  as  the  cause  of  the  fraudulent  insolvency,  or  to  any 
act  or  omission  of  the  accused  tending  to  show  bis  responsibility., 
Furthermore,  the  Court  said  that  a  law  creating  a  presumption  which 
operates  a  fair  opportunity  to  repej  it  violates  the  Constitution. 

It  is  not  within'  the  province  of  a  legislature  to  declare  ari  ! 
individual  guilty  or  presumptively  guilty  of  a  crime.  1 
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McFarland  v.  American  Sugar  Co.  {241  TJ.S.  79,  86) 

In  Western  dc  Atlantic  R.  Co.  V.  Henderson  (279  U.S.  639),  the  Su¬ 
preme  Court  applied  the  principle  of  the  Manley  case,  supra,  to  a 
statute  of  Georgia  in  a  civil  case.  The  Court  held  that  a  section  of 
the  Georgia  Code  which  raised  a  presumption  of  negligence  against  a 
railroad  in  an  action  for  damages,  construed  as  raising  presumption, 
on  mere  fact  of  grade  crossing  collision  and  resulting  death  of  occu¬ 
pant:  of  automobile,  that  railroad  and  its  employees  were  negligent 
and  without  other  evidence  of  negligence  permitting  presumption  to 
be  considered  as  evidence  against  defendant's  evidence  tending 
affirmatively :  to  prove  that  operation  of  train  was  not  negligent  was 
unconstitutional.,  ; 


Legislative  flat  may  not  take  the  place  of  fact  in  the  judicial  1 

.  determination  of  issues  involving  life,'  liberty  or  property 
(ibid:,  p.  642)’  '  L. 


A  fortiori,  legislative  flat  may  not  take  the  place  of  fact  in  the  deter¬ 
mination  of  whether  a  State  .of  this  Union  hac  violated  the  provisions, 
of  the  15th  amendment  to  the  Constitution. 

In  Tot  v.  United  States  (319  TJ.S.  463,  467),  the  Court  explained 
what  it  meant  by  a  "rational  connection.”  There  it  declared  a  "pre¬ 
sumption”  invalid. 

Barrett  v.  United  . State*  (322  F.  2d  292),  a  decision  of  the  Fifth 
Circuit  Court  of  Appeals  held,  unconstitutional  a  statute  creating  pre¬ 
sumptions  of  defendant- B  posression  of  still  amf  carrying  on  business 
of  dintili'ftr  oh  showing  of  defendant's  unexplained  presence  .at.  the 
stiUsito  (1963,  Circuit  Judges  Tuttle,  Wisdom,  apd  District  Jiidge 
Johnson).  '  , 

This  case  was  reviewed  by  the  Supreme  Court  ii.  a  decision  of 
March  1,  1965,  Sttl  nomine,  United  States  v.  Qairtey  (33  L.W.  4200),' 
The  Supreme  Court  (7  to2)  reversed  jho  court  ,of  appeals  and  held  the 
statute  to  be  valid.  The  rationale  of  t{ie  opinion,  holding  that  there 
was  a  ratioiiality.  in  the  connection  "between  the  fact  proved  and  the 
ultimate  fact  assumed.”  The  support  for  the  holding  was: 


Congresa  Was  undoubtedly  aware  that  manufacturers  of 
illegal  liquor  are  notorious  for  the  deftness  with  which  they  : 
locate  arcane  spots  for  plying  their  trade.  Legislative. recog-  ' 

nition  of  the  implications  .of  seclusion  oifly  confirms  what  ,< 
the  folklore  teaches — that  strangers  to  the  illegal  business 
rarely  penetrate  the  curtain- of  secresy.  We  therefore  hold  '• 
that  section  6601(b)(2)  satisfice  the  test,  of  Tot  v.  United  . 
States,  supra.  \ 


That  case  is  by  no  means  decisive  of  the  situation  here  though  It 
may  have  been  the  inspiration  for  the  plan  of  this  bill. 

Suppose  someone  made  the  statement  to  you  that  the  State  of 
Montana  ia  depriving  Negroes  of  their  right  to  vote  on  account  of 
their  race  or  color.  Suppose  you  asked';  What  proof  have.you  of  that 
statement?  He  answered:  The  Director  of  the  Census  has  just 
determined  that  lees  than  50  percent,  of  the  persons  of  voting  age' 
residing  in  Montana  were  registered  on  November  1,  1964;  less  than  ; 
50  percent  of  the  persons  of  voting  age  residing  id  Montana  voted  in 
the  preridentiel  election:  of  November  1064.  Would  you  consider 
that  answer  to  be  the  slightest  proof  of  the  statement?  I  doubt  it. 

I  daresay  you  would/ask  many,  many  questions;  ode  of  them  would  be 
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how  many  of  those  who  constitute -60  percent  of  the  persons  of  voting 
age  residing  in  Montane  were  citizens?  How  many  sought  to  register? 
How  many  were  qualified  under  Montana  law? 

I  daresay  that  you  would  know  that  the  premise  is  totally  unrelated 
to  the  ultimate  fact  to  be  proven,  and  that  any  thought  that  there 
might  he  a  valid  connection  between  the  two  would  only  arise  if 
someone  planted  the  seed  of  propaganda  in  your  thoughts.  “Well, 
you  know,  voting  discrimination  has  unquestionably  been  widespread" 
out  there,  but  we  haven’t  been,able  to  prove.  :  t 

You  will  see  from  this  bill  that  whatever  the  area,  may  be,  voting 
tests  becoinje  inoperable  in  that  area  the  very  instant  the  Director  of 
the  Census  determines  one  of  the  two  factors  of  section  3(a).- 

Absolutely  no  remedy  is  given  in  the  bill  to  the  State  or  any  political 
subdivision  thereof  to  offer  proof  to  rebut  the  thoroughly  irrational 
presumption.  Even  if  it  were  rational,  it  would  be  invalid  because 
of  this  lock  of  opportunity.  ... 

A  presumption  is  valid  only  if  opportunity .  is  given  to  rebut  it  in 
the  forum  in  wbieh  the  prosecution  uses  the  presumption.  . 

Suppose,  for  example,  the  presumption  held  valid  in  the  Gatnea 
case  had  had  a  provision  in  it:  Should  the  defendant  be  found  guilty 
in  a  case  in  which  this  presumption  is  used,  he  may  offer  evidence  to 
rebut  it  in  a  certain  court  in  Washington.  If  that  court  ih.  Washing¬ 
ton  should  find  the  presumption  invalid,  the  verdict  and  sentence 
shall  be  set  aside.  . 

Doesn’t  that  sound  preposterous?  £t  does,  but  that  is  exactly 
what  this  bill  provides.  ,  . 

For  fear  that  you  may  hot  have  read  what  the  Attorney  General 
had  to  say  on  thu  subject  before  the  House  committee,  I  quote  it: 

In  view  of  the  premise  for  section  3(a),  Congress  may  give 
sufficient  territorud  scope  tp  the  section  to  provide  a  woik-  ;; 
able  and  objective  Bystem  for  the  enforcement  of  the  15th 

,  amendment  where  it  is  being  violated.  Those  jurisdictions 
placed  within  its  scope  which  have  not  engaged  in  such  viola¬ 
tions  *  *  *  the  States  and  counties  affected  by  the  formula 
in  which  it  may  he  doubted  that  racial  discrimination  has 
beeti  practiced  *  *  *  need  only  demonstrate  in  eouH  that  they 
are  guiltless  in  order  to  lift  the  ban  of  section  3(a)  from  their 
registration  systems.  That  is,  section  3(a)  in  reality  reaches 
'  on  a  long-term  basis  only  those  areas  where  racial  discrimina¬ 
tion  in  voting  in  fact  exists.  (House  hearing  manuscript, 
p.  32.) 

That  statement  is  that  of  the  chief  law  officer  of  the  Government 
of  the  United  States  so  naturally  it  has  been  heeded  and  quoted. 

To  paraphrase  the  television:  Will  the  real  section  3  please  stand 
up? 

Hero  is  what  section  3(c)  of  the  bill  provides: 

(o)  Any  State  with  respect  to  which  determinations  have 
been  make  under  subsection  (a)  or  any  political  subdivision 
with  respect  to  which  such  deWminationshave  been  made  as  a 
separate  unit ,  may  file  in  a  thiee-judge  district  court  convened 
in  the  District  of  Columbia  an  aotion  for  a  declaratory  judg-  , 
ment  against  the  United  States,  alleging  that  neither  the  pe-  , 


18 


VOlTtoa  RIOHTg  WSOlSttATIOM 


titioner  nor  any  person  noting  under  color  of  law  has  engaged 
during  the  ten  years  preceding  the  filing  of  theaotion  in  acta 
or  practices  denying  or  abridging  the  right  to  vote  for  reasons 
of  race  or  color*  If  the  court  determines  that  neither  the 
petitioner  nor  any  person  acting  under  color  of  law  has 
engaged  during  such  period  in  any  act  or  practice  denying  '  ' 
or  abridging  theright  to  vote  for  reasons  of  race  or  color,  the 
court  shall  ao  declare  and  the  provisions  of  subsection  (a)  and  ‘ 
the  examiner  procedure  established  by  this  Act  shall,  after 
judgment,  be  inapplicable  to  the 'petitioner.'  Any  appeal 
from  a  judgment  of  a three-judge  court;  convened  under  this  - 
subsection  shall  lie  to  the  Supreme  Court.  •  ' 

'  No  declaratory  judgment  shall  issue  under  this  subsection  ' 
with  respect  to  any  petitioner  for  a  period  of  ten  years  after 
the  entry  of  a  final  judgment  of  any  court  of  the  United 
States,  whether  entered  prior  to  or  after  the  enactment  of  , 
this  Act.  determining  that  denials  or  abridgments  of  the  right, 
to  vote  ny  reason#  race  or  color  have  occurred  anywhere  in 
the  territory  of  such  petitioner.  K 


TJhe  Attorney  General  says  that  the  States  and  counties  affected, 
by  the  formula  "heed  only  demonstrate  in  court  that  they  ,  aria 

guMees."  .  /.  • '  ' 

^What  court?  The  answer  is,  a  three-judge  district  court  convened 
in  the  District  of  Columbia. 

’  Who  will  appoint  that  court?  From  whence  will. the  judges  be 
selected?  Wifi  they  he  judges  from  the  District  of  Columbia,  Judges 
from  the  affected  States,,  or  judges  from  just  anywhere  in  the  United 
States? 

What  does  the  action  brought  in  that  court  have  to  allege?  It 
must  allege  that  neither  the  petitioner  nor  ahy'  person  acting  under 
color  of  law  has  engaged  during  the  10  years  preceding  the  filing  of  the 
action  in  acts.  or.  practices  denying  or  abridging  the  right  to  vote  for 
reasons  of  race  or  color.  ; 

The  Attorney  General  says  that  the  convicted  State  must  only 
demonstrate  that -it  is  guiltless  in  order  to  ‘lift  the  hah/’ 

The  bill  says  that  the  State  must  allege  that  neither  it  nor  any 
verson  acting  under  color  of  law  has  during  the  10  years  preceding  the 
filing  of  the  bill  engaged  in  any  act  or  practice  contravening  the  15th 
amendment.  ■  •  •  *V 

What  in  the  world  does  "any  person  acting  under  color  of  law" 
mean?  ■  * .  . 

Even  assuming  that  it  means  any  person  within  the  jurisdiction  of 
the  State,  it  is  bad  enough. 

Of  epurse,  anyone  who  reads  the  bill  knows  that  the  so-called 
remedy  is  a  will-o’-the-wisp  because  even  in  Georgia  during  the  last 
10  years  in  i  county  of  the  150  there  has  beep  a.  decree  of  the  Federal 
court  to  the  effect  that  certain  officials  of  that  county  did  engage  in 
acts  and  practices  denying  or  abridging  the  right  pf  certain  people  to 
votebyreaeoneof  race  or  color  (l/ntied  States  v.  Baines ,  —  F.Supp.— , 
supra).  •  i' 

So  it  is,  therefore,  that  if  the  bah  were  placed  on  Georgia,  Georgia 
could  not  lift'tbat  bap  bpcausein  1  of  her  159  counties  there  has  been 
a  court  decree.  , 
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The  same  applies  to  any  other  State  affected'  by  this  hill.  The 
Attorney  General  knows  and  you  know  that  in  some  of  the  Counties 
and/or  parishes  of  Mississippi,' ;  Alabama,  and  Louisiana,  there  have 
been  such  decrees. 

Under  this  hill,  decrees  in  perhaps  10  or  12  counties  (the  Attorney; 
General  can  supply  the  exact  figure)  out  of  the  300  or  400  affected 
effectually  prevents  any  lifting  of  the  ban. 

Time  does  not  permit  the  present  doeumenfeto  go  into  details  of 
the  act  beyond  section  3  thereof . 

As  a  matter  of  feet,  meet  of  the  other  sections  fail  when  section  3 
shall  have  been  deemed  or  declared  invalid. 

However,  there  is  one  glaring  section  to  which  attention  should  he 
called.  That  is  section  S.  It  reads  as  follows:  .  . 

S*C.  8.  Whenever  a  State  or  political  subdivision  for . 
which  determinations  are  in  ^effect  under  section  3(a)  shall 
enact'  any  law  or  ordinance' imposing  qualifications  or- pro¬ 
cedures  for  voting  different  than  those  in  force  and  effect  on 
November  l,  1064,  such  law  or  ordinance  shell  hot  be  en¬ 
forced  Unless  and  until  it  shall  have*  been  finally’  adjudicated 
by  an  action  for  declaratory  judgment  brought  against  the 
. :  tinted  States  in  the  District  Court  for  .the  District  of 
-  Columbia  that  such  qualifications  or  procedures  will  not  have 
the  effect  of  denying  or  abridging  rights  guaranteed  by  the.  ;• 
fifteenth  amendment.  All  actions  hereunder  shall  be  heard 
by  a  three-judge  court  and  there  shall  be  a  right  of  direct  i 
appeal  to  the  Supreme  Court.  >. 

The  purported  object  of  this  bill  is  to  prevent  the  application  of 
voting  qualifications  or  procedure  so  as  to  deny  or  abridge  the  right  to 
vote  on  accouttt  of  race  or  'color.  The  contention  is  that  voting 

Justifications  and  procedures  aim -being  imposed  ot  applied  soasto 
ony  l&th  amendment  rights.  ■  "■  v  ^  -  it 

Yet,  the  bill  provides  that  if 'it  is  determined  under  motion  3  (a) 
and  (b)  that  a  State  or  political  subdivision  is  Using  teste  or  devices' 
for  discriminatory  purposes,  that  no  State  may  enact  any  law  or 
ordinance  even  repeating  the  offending  test  or  device,  or  rather,  that 
if  it  does  enact  such  law  or  ordinance,  it  shall  not  be  enforced  by  the 
State  unless  and  until  it  shall. have  been  finally  adjudicated  by  an 
action  for.  declaratory  judgment brought  in  the  District  Court  for  the 
District  of  Columbia  that  such  tguahficationa  or  procedures  will  not 
have  the  effect  of  denying  or  abridging  righte  guaranteed  by  thelSth 
amendment. 

Now  here  is  how  section  8  would  work  in  some  of  the  States  which 
possibly  may  be  affected  by  the  bill. 

Suppose  it  is  declared  by  the  Attorney  General  that  those  registra¬ 
tion  laws  which  -on tain  voting  qualifications  fall  under  the  ban  of 
section  3(a).  :  The  State' Says  to  the  Federal  GovehmiCnt:  All  right/ 
you  are  accusing  us  of  using  our  registration  laws:  sb  as  to  deprive 
Negroes  of  their  right  to  vote;  a  great  many  of  the  States  of  the 
Umon  don't  have  any  registration  laws,  so  we  will  go  along  with  those 
States  and  repeal  our  registration  laws.  And  that  is  what  the  States 
do.  But  here  comes  section  8,  That  repeal  of  the  registration  laws 
cannot  become  effective  until  a  three-judge  court  in  the  District  of 
Columbia,  selected  by  someone,  adjudicates  that  the  repeal  of  the 
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offending  statute  will  not  have  the  effect  of  denying  or  abridging  rights 
guaranteed  by  the  15th  amendment.  # 

I  imagine  that  for  the  first  time  in  the  history  of  constitutional 
government  anywhere,  it  is  being  suggested  that  the  Congress  has  the 
right  indirectly  to  .enjoin  a  State  legislature  from  repealing  one  of  its 
laws.  . 

Xn  the  last  2  or  3  days,  I  have  read  the  following; 

But  why  suppose  the  irreconcilability  of  the  two  propo¬ 
sitions? 

Proposition  1 :  The  States  have  the  right  to  prescribe  voter 
qualifications. 

Proposition  2 :  No  State  may  discriminate  against  a  racial 
minority* 

What,  then,  if  a  State,  in  the  cause  of  practising  its  rights 
under  the  first  proposition,  denies  the  rights  of  Negroes  under 
thesecond?  The  Federid  Government  should  precisely  step 
in  and  legislation  to  this  effect  should  be  passed—but  its 
mandate  should  then  he,  not  to  revoke  voter  qualification 
tests  as  set  up  by  the  States,  but  tp  administer  them  without 
reference  to  race  or  creed. 

I  suggest  that  the  author  of  that  column,  and  every  Member  of 
Congress,  read  title  I  of  the  Civil  Rights  Act  of  1964,  entitled,  ''Voting 
Rights"  (42  UJ3.C*  1971,  as  amended  by  sec;  131  of  the  1957  act  and 
1960  act  and  1964  act). 

That  statute,  approved  July  2,  1964,  provides  that  **no  person 
acting  under  color  of  law  shall  *  *  *  employ  any  literacy  test  as  a 
qualification  for  voting  in  any  Federal  election  unless  (1)  such  test  is 
administered  to  each  individual  and  is  conducted  wholly  in  writing, 
and  (2)  a  certified  copy  of  the  test  and  of  the  answers  given  by.  the 
individual  is  furnished  to  him  within  25  days  of  the  submission  of  his 
request  made  within  the  period  of  time  during,  which  records  and 
papers  are  required  to  be  retained  and  preserved  pursuant  to  title  3 
of  the  Civil  Rights  Act  of  I960.” 

That  act  has  been  in  force  for  almost  9  months. 

Has  any  person  anywhere  been  accused  in  any  criminal  proceeding 
or  in  any  civil  proceeding  of  violating  that  act?  Does  the  Department 
of  Justice  know  of  any  violation  of  the  act? 

Why  does  not.  that  act  give  to,  the  Department  of  Justice  every 
power  that  it  needs  to  insure  that  voting  or  devices  will  not  be 
used  at  any  time  or  place  so  as  to  . deprive  Negroes  of  their  15th 
amendment  rights?  Has  any  effort  been  made  to  use  it? 

1  have  been  taught,  “If  thy  right  hand  offend  thee  cut  it  off,  and 
cast  it  from  thee"  (St,  Matthew  5:  30). 

If  any  statutes  which  give  rise  to  the  accusation  that  their  use 
offends  the  16th,  amendment  are  offensive  to  the  Department  of 
Justice,  it  ought  at  least  give  the  privilege  of  cutting  them  out  and 
casting  them  aside* 
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Statement  of  Tflotf  kb  H*  Watkins,  Attorney  at  iaw 


It  is  a  privilege  and.  an  honor  to  be  permitted  to  appear  before 
this  committee.  I  am  here,  at  the  request  of.  Governor Johnson, 
Senator  Eastland  and  Senator  Stennis  of  Mississippi,  and  my  purpose 
is  to  defend  the  Constitution  of  tod  United  States,  r  ^ - 
In  destroying  the  constitutional  rights  of  Mississippi  and  other 
States  to  use  literacy  tests  as  a  qualification  bf  the  privilege  of  Vpting, 
S.  1664  constitutes  an  undisguised  frontal  assault  on  t&e  Constitiitibii, 
as  interpreted  by  the  Supreihe  Court  of  the  United  States  for  ihore 
than  MW-yeere.  This  bill  flies  squarely  in  the  face  of  the  same  Cbnsti- 
tution  that  every  U.S.  Senator  1ms  takenbtf  oath  to  uphold. 

The  very  first  article  of  that  Constitution  authorizes  the  individual 
States  to  dedde  the' qualification^  of  Voters  in  both  Federal  and 
State  elections,  subject  only  to  thft  proviso,  that  whoever  Ifc  deemed 
qualified  to  vote  for  “the  most  numerous  branch  of  the  State legisla¬ 
ture"  is  automatically  qualified  to  vote  in  Federal  elections.  „ 
Making  this,  a  State  function  was  no  casual  decision;  At  the  time 
of  the  adoption  of  the  Constitution;  there  was  wide  divei«>hce  of 
opinion  among  the  Statee  as  to  what  should  bethe  voting  <fiiahBcati6ns 
of  their  respective  citizens;  ’  >  New  Hampshire ;  permitted  pnly^tkijllev 
inhabitants  2%  years  of  age,  who  were  not  paupers.  to  vote;  Massa^ 
chusetts  limited  the  privilege  of  voting  to  male  mhabitants  21  of 

age  who  had  an  estate  of  the  value  of  60  pounds-  Connecticut 
permitted  only  .those  to  vote  who  had  “maturity  bvyeats,  quiet  and 
peaceful  behavior,  a  civil  conversation,  and  4Q  shillings  freehold  or 
40  pounds  personal  estate."  New  York  limited  the  privilege  of  voting 
to  male  inhabitants  of  full  age,  possession  a  freehold  of  the  value  of  2Q 
pounds  within  the  county  apd  had  actually  paid' taxes  to  the  State. 
Pennsylvania  permitted  only  freemen  who  paid  taxes  to  vote,  !  Mary¬ 
land  limited  the  privilege  of  voting  to  freemen  Who  were  property, 
owners.  North  Carolina  allowed  only  thdse  to  vote  who  were  freemen 
21  years  of  age  who  owned  50  acres  of  land  to1  vote.  South  Carolina 
limited  voting  to  free  white  men  who  owned  50  acres  of  land  {Mintfr  V- 
HapperseUt  2i  Wall  162  'Si  L.  Ed.  627).  .  +  ' 

Recognizing  thht  each  should  reserve  the  right  to  sfty  whicn  qf  ita 
citizens  coulu  the  privilege  of  Votings  the  Constitution  left' 

the  fixing  of  voting  quaMcaudns  to;  the  States  and  provided 
2  of  article  1  that  m  choosing  Representatives  for  Conj^ees  “The 
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electors  of 'this  most  numerous  branch  .of  the  Steitf  Leimlature.”. 

This  provision:  met  vrtth  the  ebmpiete  approval  bf  the  delegates 
Accordii|^to  “Jibv^nal^^^e.  C^»tt 
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that  all  electors  be  required  to  be  freeholders.  This  suggestion  was 
rejected  on  the  theory  that  the  States  were  the  best  judges  of  the 
circumstances  and  temper  of  their  own  people. 

During  the  Constitutional  Convention  the  question  of  Federal  con¬ 
trol  over  qualifications  of  electors  arose.  Both  George  Mason  and 
James  Madison  expressed  the  view  that  this  would  be  a  dangerous 
power  in  the  hands  of  the  National  Legislature. 

The  section  was  unanimously  approved  by  the  Convention  on 
August  8,  1787.  During  the  campaign  for  ratification  of  the  Consti¬ 
tution,  this  section  was  strongly  supported  in  '‘The  Federalist  Papers/1 

Article  II,  section  1,  paragraph  2,  concerning  the  mode  of  choosing 
electors  for  President  and  Vice  President,  is  clear  and  concise: 

Each  State  shall  appoint,  in  such  manner  as  the  legislature 
thereof  maydirecfc,a  number  of  electors,  equal  to  tne  whole 
:  number  of  Senators  and  Representatives  to  which  the  State 
may  he  entitled  in  the  Congress  *  *  *. 

There  can  be  no  doubt  that  the  framers  of  the  Constitution  intended 
that  the  entire  process  of  choosing  doctors  was  to  remain  in  the  hands 
Of  the  States.  This  was  clearly  followed  by  adoption  of  the  9th  and 
10th  amendments  reserving  unto  the  States  and  onto  the  people  all 
powers  and  rights  not  delegated  to  the  United  States  by  the  Consti¬ 
tution.  t 

A  literacy  test  as  a  qualification  for  voting  was  adopted  by  Con¬ 
necticut  in  1858  end  by.  Massachvr^tts  in  1857. 

But  proponents  of  this  bill  will  say  that  all  of  this  was  prior  to  the 
adoption  of-  the  15th  amendment  under  which  they  claim  the  power 
to  establish  voter  qualifications  in  some  of  the  States.  Does  the 
15th  amendment  give  Congress  any  such  power?  /Clearly,  it  does  not. 

The  fact  that  the  1 5th  amendment  was  not  intended  to.  take  from  the 
States  the  exclusive  right  to  fix  voting-qualifications  is  shown  by  the 
fact  that  the  17th  amendment,  adopted  many  years  later,  contains  the 
identical  language  originally  used  in  section  2  of  article  I  . of  the  Con¬ 
stitution: 

The  electors  in  each  state  shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous  branch  of  the 
Bt&te  legislatures. 

The  15th  amendment  does  prohibit  any  State  from  using  race  or 
color  as  a  prerequisite  for  qualifying  to  yote.  Congress  has  the 
authority  to  enforce  this  amendment  by'  appropriate  legislation. 
Congress  can  make  it  a  criminal  offense  to  ^leny  the  right  to  vote 
because  of  race  or  color,  and  Congress  can  nx  the  penalties  for  its 
violation.  It  has  done  so.  Congress  can  provide  for  injunctive  relief 
against  State  violating  this  constitutional  provision.  It  has  done  so. 
Congress  can  authorize  suits  to  bB  filed  by  the  United  States  to  en¬ 
force  the  15th  amendment,  and  Congress  may  give  jurisdiction  of  such 
actions  to  three-judge  courts.  It'h&s  done  so.  / 

_  The  15th  amendment  did  not  give  Congress  the  power  to  prohibit 
discrimination  on  grounds  of  education.  This  bill,  in  seeking  to 
abolish  literacy  tests,  does  just  that.  After  the  15th  amendment  had  i 
been  passed  by  the  House,  the  Senate  amended  it  to  add  prohibitions 
against  discrimination  on,  grounds  of  education. .  This '  amendment 
was  defeated  in  the  House,  ai}d  the  15th  amendment  ultimately  passed 
-in  Its  present  form,  Prohibiting  only  discrimination/beeau&l  of  race  or 
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color.  In  other  words,  those  who  framed  the  15th  amendment 
specifically  ref  used  to  give  Congress  the  power  to  do  that  which  S.  1504 
aeeks~the  elimination  of  literacy  or  educational  requirements :  as 
qualifications  for  voters,  ■;  ;  '  : 

It  is  clear  that  Congress  and  the  States  intended  the  15th  amende 
merit  to  mean  exactly  .what  it  said*  The  color  of  a  man  cannot  be  a 
reason  to  grant  or  deny  him  the  right  td  vote.  But  all  other  qualifica¬ 
tions  are  left  entirely  to  the  wisdom  of  the  Stated  '  ■  ■  ^ 

Mr,  Justice  Story ,  in  .discussing  the  15th  amendment,  stated  the 
correct  rule  concisely  at  page  S'ISpf vofanpe  2  of.  "Story  on.  the 
Constitution"  (1801),  as  follows:  , . 

There  was  no  "thought  at  this  time  of  correcting  at  once 
and  by  a  single  act  all  the  inequalities  and  all  the  injustice 
that  might  exist  In  the  suffrage  laws  of  the  several  States. 
There  was  no  thought  r  or  purpose  of  regulating  by  amend¬ 
ment^  or  of  conferring  Upon  Congress  the  authonty  to 
.  regulate,  or  to  prescribe  qualificationa  for^  the  privilege  of 
the  ballot. 

The  15th  amendment  does  not  give  the  vote  to  anyone,  >  It  does i  not 
alter  in  any  way  the  provisions  of  article  I  of  the  Constitution,'  which 
clearly  reserved  to  the  States  the  power  to  fix  the  qualifications  of 
voters.  In  1870,  the  Supreme  Court  stated  in  Reese  v*  United  States 
(02  11,9,  214) t  /  ■  .  <  ^ 

The  15th  amendment  dote  not  confer  the  right  of  suffrage 
upon  anyone:  It  prevents  the  States,  or  the  United  States,  - 
however,  from  giving!  preference,  fa*,  this  particular,  to  one 
citizen  of  the  Unim  States  over  another  on  account  of 
race,  color,  or  previous  condition  of  servitude  *  ♦  *  r  ■ 

The  power  of  Cohgites  tolegislftte  ht  b31  Upon  the  subject  of 
:  voting  at  State  elections  rests  upon  this  amendment,  and,\ 

.  can  be  exercised  by  providing  a  punishment  only  when  the 
wrongful  refusal  to  receive  the  vote  of  a  qualified  electoral 
such  elections  is  became of  his  race,  color,  or  precious  condition  : 
of  servitude. 

Other  cases  decided  by  the  Supreme  Court  through  the  years  have 
upheld  this  principle.  In  Pope  ^l  WiUiafhs  (103  U.S*  021  (1904)),  thd 
Court  reaffirmed  its  earlier  holding  that  the  States  retained  control 
over  suffrage,  even  after  the  adoption  of  the  15th  amendment.  Ill 
that  case,  the  Court  said: 

:  Since  the  15th  amendment  the  whole  control  over  suffrage 
and  the  power  to  regulate  its  exercise  is  still  left  with  And  re¬ 
tained  by  the  several  States,  with  the  single  restriction  that 
they  must  not  deny  or  abridge  it  on  account  of  race,  color,  or  , 
previous  condition  of  servitude. 

The  question  whether  the  conditions  prescribed  by  the  State 
might  be  regarded  by  others  as  reasonable  or  unreasonable  is 
not  a  Federal  one.  -  / 

In  Quinn  ^United  States  (238  U.S*  347  (1915))  ,  one  of  the  questioni 
involved  was  whether  the  use  by  a  State  of  a  literacy  test  conflicted 
with  the  15th  amendment.  In'  that  case  the  Supreme  Court  held 
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that  the  establishment  of  a  literacy  test  was  a  valid  exercise  by  a 
State  of  a  lawful  power  vested  in  it  and  was  not  subject  to  supervision. 

This  holding  was  reaffirmed  by  the  Supreme  Court  in  1959  in 
Lassiter  v ,  North  Hampton  County  Board  of  Elections  (350  U.S.  45) , 
which  involved  a  literacy  test  required  by  the  State  of  North -Carolina. 
In  holding  that  a  State  may  apply  a  literacy  test  to  all  voters,  irrespec¬ 
tive,  of  race  or  color,  the  Supreme  Court  recognized  that  the  State,  has 
the  sole  power  to  determine  the  qualifications  of  voters,-  and  said : 

The  States  have  long  been  held  to  have  broad  powere  to 
determine  the  conditions  under  which  the  right  of  suffrage 
may  be  exercised  ( Pope  v.  Williams,  193  U.S.  621,  033; 
Mason  v.  Missouri,  179.  U.S.  328,  335),  absent  of  course 
the  discrimination  which  the  Constitution  condemns. 

Literacy  and  illiteracy  are  neutral  on  race,  ere  fed,  color, 
and  sex,  as  reports  around  the  world  show.  Literacy  and 
intelligence  are  obviously  not  synonymous.  Illiterate  people 
may  be  intelligent  voters.  Yet  in  our  society  where  news¬ 
papers,  periodicals,  books  and  other  printed  matter  canvass 
and  debate  compaign  issues,  a  State  might  conclude  that 
only  those  who  ate  literate  should- exercise  the  franchise. 

■'  (Cf.  Franklin  v.  Harper,  205  Ca.  779,  55  S.E.  2d,  221, 
appeal  dismissed  339  U.S.  946.)  It  was  said  last  century  in 
Massachusetts  that  a  literacy  test  was  designed  to  insure  an 
“independent  and  intelligent"  exercise  of  the  right  of 
suffrage.  (Stone  v.  Smitk.l  59  Mass.  413-414,  34.N.E.  521.) 

North.  Carolina  agrees.  We  do  not  sit  in  judgment  on  the 
wisdom  of  that  policy.  We  cannot  say,  however,,  that  it  is 
;not  an  allowable  one  measured  by  constitutional  standards. 

In  Williams  v.  Mississippi  (170  U.S.  213,  42  L.  Ed.  1012  (1898), 
the  Supreme  Court  of  the  United  States  upheld  the  literacy  test 
required  by  the  Mississippi  constitution.  In  Trudeau  v.  Barnes 
(65  F.  2d  663  (19331,  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit 
upheld  the  constitutionality  of  the  Louisiana  literacy  requirement. 

I.  respectfully  submit  that  there  is  no  authority  to  the  contrary. 

If  it  is  the  desire  of  the  people  of  this  country  to  take  from  the  States 
the  right  to  require  a  certain  degree  of  literacy  in  order  to  qualify  to 
vote,  this  must  be  accomplished  by  an  appropriate  amendment  to 
the  Constitution.  The  power  of  Congress  in  this  respect  is  exactly 
the  same  as  it  is  with  respect  to  prohibiting  the  requirement  by  the 
States  of  a  payment  of  a  poll  tax  to  vote  in  Federal  elections.  It  was 
correctly  recognized  that  this  could  be  done  only  by  amending  the 
Constitution.  Accordingly,  the  24th  amendment  to  the  Constitu¬ 
tion  was  passed  and  adopted. 

On  April  10,  1962,  Hon.  Robert,  F.  Kennedy,  Attorney  General  of 
the  United  States,  accompanied  by  Hon.  Burse  Marshall,  Assistant 
Attorney  General,  testified  before  this  committee  with  respect  to 
S.  480,  S.  2760,  and  S.  2979.  The  Attorney  General  supported  only 
S.  2760  which  did  not  take  from  the  States  the  right  to  fix.  qualifica¬ 
tions  of  voters.  During  that  testimony,  the  Attorney  General  stated :  * 

This  legislation  does  not  set  the  qualifications  of  these 
voter&.  It  merely  seta  the  test,  the  testing  of  those  qu^alifica- 
■  tions.  And,  in  my  judgment,  that  is  clearly  constitutional. 
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If  we  were  setting  the  qualifications  forthe  individuals  then, 

I  believe  that  it  would  be  unconsttiutumal  and  would  require  a 
constitutional  amendment  (p.  #80).  J 

♦  ■  *  .  *  *  * 

/  would  say  that  if  we  come  in  here  and  offered  legislation  that 
set  the  qualifications  Of  the  voter#  that  it  would  be  unconstUu- 
tutionai;  not  unconstitutional  only  under  article  I,  section  4, 
but  finder  the  14th  find  15th  amendments  L  wopld  agree  , 
with  you  entirely  then,  but  we  are  not  doing  that  {p.  271)  . 

*  v,  *  ■  r  *  ■ 

For  instance,  I  think  that  the  Civil  Rights  Commission 
suggested  and  recommended  that  we  do  away  With  all 
literacy  tests,  at  least  four  out  of  the  six  members  did,  and 
./  would  boi  opposed  to  that  (p.  293),  :  1 

/  ykmldficm  grave  doubts  about  the  constitutionality  of  that 
particular  piece  of  legislation  which  abolishes  all  literacy  tests, 
as  I  understand  it  (p.  296). 

...  '  ,  •*.  *  *  •  ■ 

1  think  that  a  State,  if  it  determines  (hat  it  wants  to  use , 
or  utilize  a  literacy  test,  should  certainly  be  permitted  to  do, 
so  (p.  297).  .■  *r 

Xt  is,  therefore,  apparent  that  Attorney  General  Robert  F*  Kennedy, 
with  the  excellent  advice  of  Hon.  Burke  Marshall,  was  of  the  opinion 
that  legislation  which  deprived  the  States  of  the  right  to  use  literacy 
tests  as  a  requirement  for  voting  would  be  unconstitutional  and  that 
only  a  constitutional  amendment  could -make  that  change  in  our 
basic  law,  •  J- 

I  am  astonished  to:  find  Attorney  General  Nicholas  Katzenb&ch 
testifying  directly  to  the  contrary  on  March  18, 1966,  before  Subcom¬ 
mittee  No.  6  of  the  Committee  on  the  Judiciary  of  the  Hou^e  of 
Representatives.  The  Attorney  General  was  also  accompanied  by 
Hon,  Burke  Marshall  as  adviser. 

In  an  effort  to  sustain  the  constitutionality  of  the  bill  now  before 
this  committee,  the  Attorney  General  takes  the  position  .that  Congress 
has  the  some  power  to  legislate  under  the  16th  amendment  as  it  does 
under  the  commerce  clause,  section  8  of  article  I,  which  provides: 

The  Congress  shall  have  power  *  *  *  to  regulate  Com¬ 
merce  with  foreign  Nations,  and  among  the  several  States, 
*and  with  the  Indian  Tribes, 

The  Attorney  General  makes  no  distinction  between  the  unlimited 
affirmative  right  of  Congress  to  legislate  in  the  field  of  commerce  and 
its  very  limited  right  to  prohibit  the  States  and  the  Federal  Govern¬ 
ment  from  discriminating  in  the  field  of  voting  because  of  race  or  color 
under  the  16th  amendment.  The  Attorney  General  relies  on  Gibbons  v. 
Ogden  (9t  Wheat,  i),  and  its  description  of  the  power  of  Congress  to 
regulate  interstate  ,  commerce*  ' 

The  16th  amendment,  like  the  14th  amendment,  merely  prohibits 
a  State  from  discriminating.  In  Oumbey  v.  Morgan  (66  L.  JEd,  837, 
266  US.  94),  the  Court  said: 1  1  f  .r 
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Its  function  is  negatit «,  not  affirmative,  and  it  carries  no 
mandate  for  particular  measures  of  reform. 

The  Attorney  General  states  that  the  bill  will  deny  the  use  of 
“onerous,  vague,  unfair  tests  and  devices  enacted  for. the  purpose  of 
disenfranchising  Negroes.”  The  bill,  however,  does  not  use  this 
language.  It  prohibits  the  use  of  any  literacy  tests.  If  - the  bill 
prohibited,  onerous,  vague,  and  unfair  tests  which  tended  to  disen¬ 
franchise  N egroes,  it  would  he  very  much  closer  to  the  power  granted 
Congress  by  the  15th  amendment. 

The  Attorney  General  states; 

It  is  only  after  long  experience  with  lesser  means  and  a 
discouraging  record  of  obstruction  and  delay  that  we  resort 
to  more  far  reaching  solutions. 

Noting  that  the  description  of  this  bill  as  “far  reaching”  is  anunder- 
statement,  I  respectfully  remind  the  committee  that  the  bill  was 
offered  otdjr  3  months  after  passage  of  title  I  of  the  CiVil  Bights  Act 
of  1984  winch  granted  broad  new  powers  for  the  enforcement  of  the 
lSth  amendment.  This  is  much  too  short  a  time  within  which  to 
determine  whether  this  recently  passed  legislation  is  adequate. 

The  Lassiter  case  was  again  cited  with  approval  by.  the  Supreme 
Court  of  the  United  States  on  March  1,  1966,  in  Carrington  v.  Bash 
(13  L.  Ed.  2d  675), 

The  classification  of  States  (and! or  political  subdivisions  thereof)  to 
which  the  aet  w  applicable  is  not  a  rational  classification,  out  is 
discriminatory,  unrealistic,  arbitrary,  and  unreasonable 
*  This  act  does  not  apply  to  all  States  or  political  subdivisions  but 
is  applicable  only  to. a  special  class  of  States  or  political  subdivisions. 
This  classification  violates  the  fifth  amendment  to  the  Constitution. 
The  prohibition  against  denial  of  due  process  of  law  is,  under  this  ■ 
amendmentV  applicable  to  the  United’ States  ( Belling  v.  Sharpe,  98  : 
h.  Ed.  884.  Cf.  separate  opinion,  Portland  Cement  Go.  v.  Minnesota, 

3  L.  Ed.  2d,  427). 

Moreover,  article  IV,  section  2,  of  the  Constitution  of  the  United 
States  provides; 

The  citizens  of  each  State  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  States. 

It  is;  thoroughly,  established  that  any  classification  piust  rest  always 
upon  some  difference,  and  this  difference  must  bear  d  reasonable  and  , 
just  relation  to  the  purpose  of  the  act  in  respect  to  which  classification  is 
proposed J  .  ^ 

The  members  of  the  class  are  determined  by  the  Attorney  General,  - 
based,  on  findings' of  the  Director,  of  the.  Census,  either:  (1)  That  less 
than  .60  percent  of  the  persons  of  voting  age  residing  therein  were 
registered  on  November  1,  1964;  or  (2)  that  lees  than  50  percent  of 
such  persons  voted  in  the  presidential  election  of  November  1964. 

This  classification  is  unrealistic,  arbitrary,  and  unreasonable,  as  well’ 
as  discriminatory.  It  does  not  pretend  to  prevent  discriminatory  use 
of  .tests  except  m  approximately  £ix  States.  Othw  States ,  can  have  ■, 
and  .use  the  tests  as  much  as  they  please  and.  yet  pot  be  ?  Within  the  > 
class.  One  State  having  only- 49’  percent  of  the  persons,  of  voting  age  ; 
residing  therein,  registered  bft, November  I,  1964,  would  come  within 
the  act  while  another  State  with  only  50.1  percent  M  the  persons  of  j. 
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r  Jtu'  '  other  wordiJ,  fcbebhsis  for  the  Classification  i* .  a  1  couchteivo 
legislative  presuiliptieirithat  Where  15 0  percent  of  thtreeideute'  ofa 
State  or  polities!  mibdmsion  did  not  vote,  in  the  pwidentisl  eteqtipri 
of  1064  that  there  had  been  a  discriminatory  uaeof.tmtefcr  voter 
qualification,  whltetfaiewfwnottrue  if  Only  JSlpcrcent  ofthe  residents 
voted  in  said : eiectiout  ••.:  . :  i-  ■'■.■  ‘  V.-A, 

This  presumption,  is  #dnchisi  vc  in  that  no  motion  of  theactauthOr ^ 
izesa  contest .  thereof.  The  only  right  of  any  State  to  contest  k/thO 
right  to  attempt  toi  toremovedlrom'the  doss,  sis  pro^ded  l^'a^^^ 
pafee;;2y  undto  thd  impossible  condition  ^t4nWStet4'(#:jpa 
subdivision  •has ; the 'burden  of  proving,  that  -no.<ptifa<>n.  aafanijs^l 
color  of  law  mas  ehgaBeddurmg  such  period  (tha  lO  yeersipte^dinW' 
inimy  a^orpracticOdwilrihs -Or  abridging  the  right  tatfbte^witj, 
of  race  or  dolor,  ;ANo  State  or  political  aubdicirinn  ’.anjridi^  bomd 
SO' prove.  V.Uv‘;i:-  ,1;;. ?  A::  v.-:  ■ '.'j'*'-'  Jy  tAl  h: 

'MoreOye^  the  dateds  a1  closed  class.  It  permanently 
other  States  or  political-  subdivisions  from  ever  mnung' WithW  wC'iW^' 
regardless  of  latcn  discrimination,  the  determlndtiyo  period-  bein# 
November  1>  1064:-; >- States;  not  within i-the  act-. od  - that  date  may 
proceed-  to  use  testeand  devices  for  voter  qualification  abwillana 
discriminate  -in  thp  appucation  thereof  at  will  without  coming  Ujjhhih 
the  alass.;  ThO?  faOt;<  that  -lees  than  60  paeoent  pf  -the  voters  >#«!•; 
registered-  in  1063  jjii  :ihvl0Q6.is-iinmatari(fi.  ,  -Nor  oapi  Bmy/Stjbte'hr 
politic&l  ^ubdivision  in  the  class  as  of  that  deteb©  reriioved  from  the 
class  event!  thereafter  hxorethan  50  pcrcCnt  of  theresidentaregrateSr 
or  votOin  preeidentialelectionB.  -  ^  $} 

The  Supreme  Court  of.  thc  United  States  has  very  recently- 
damned  this  type  of  classification  in  MtLauahliri  v.  Florida  (13  Xi.- EkU 
2d,'^33): -r  The- Court  quoted  with  apprbyal:  - 


XU  the  ease  of  $eintfr.Dcmian  (76  L.  Ed,. 772}  286;U.S,  312),  th# 
Court  held  f hat  ji  clwea^eation  could  not  be  based  «po«  conclusive 
presumption.  -  y-;  ,  -v:  ■■  -  >*-  1  i,  - 

The  above  case  ^ as  recently  cited:  with  approval  in  Gbmnpton  vj 
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1964,  or  if  60  percent  did  not  actually  vote  in  the  presidential  election 
of  November  1964,  that  the  State  is  guilty  of  such  massive  discrimi- 
nation  in  the  application  of  tests  for  voter  qualifications  that  the 
State  is  separately  classified  and  denied  all  its  political  rights,  with  no 
opportunity  given  to  it  to  rebid  this  presumption. 

Section  3(c),  page  2,  provides  that  no  State  can  he  removed  from 
the  classification  and  regain  its  political  rights  lost  under  3(a)  until 
after  a  final  judgment  of  a  three-judge  court  of  the  District  of  Colum¬ 
bia  and  the  Supreme  Court  that  *  *  neither  the  petitioner  nor 
any  person  acting  under  color  of  law  has  engaged  during  such  period 
in  any  act  or  practice  denying  or  abridging  the  right  to  vote  for 
reasons  of  race  or  color  *  *  ".**  This  %e  known  by  Congress  to  be 
an  impossible  requirement.  Furthermore,  no  action  whatsoever  can 
even  be  brought  for  10  years  after  any  final  judgment  of  any  court 
of  the  United  States,  whether  entered  prior  to  or  after  the  enactment  of 
this  act,  determining  that  there  has  been  any  denial  of  right  to  vote 
by  reason  of  race  or  color  anywhere  in  the  territory  of  such  petitioner. 
The  act  denies  a  state  its  political  and  constitutional  rights  for  past 
offenses  and  does  not  punish  only  for  denials  or  abridgement  of  the 
right  to  vote  after  the  enactment  of  the  act;  i.e.,  is  a  bill  of  attainder. 

Section  4(a),  page  3,  provides  for  the  commencement  of  the  ex¬ 
aminer  procedure  at  the  will  of  the  Attorney  General  under  either  of 
two  separate  circumstances;  (1)  That  he  has  received  complaints  in 
writing  from  20  or  more  residents  of  a  political  subdivision  coming 
under  section  3(a)  alleging  that  they  had  been  denied  the  right  to 
vote  by  reason  of  race  or  color.  There  is  no  requirement  that  these 
be  affidavits  or  sworn  statements.  The  Attorney  General  is  given 
absolute  discretion  as  to  whether  he  believes  such  complaints  to  be 
meritorious.  No  right  is  given  the  State  to  challenge  these  statements 
or  to  be  heard  thereon,  and  the  affected  State  is,  therefore,  denied 
any  right  to  a  hearing  as  to  whether  or  not  the  examiner  procedure 
shouldgo  into  effect  in  that  area  or  unit;  or  (2)  the  Attorney  General 
is  granted  the  arbitrary  right  to  institute  examiner  procedure  if  in  his 
judgment  it  is  necessary  to  enforce  the  guarantees  of  the  15th  amend¬ 
ment.  No  right  to  a  hearing  is  granted  the  State. 

By  section  5(a),  page  4,  rights  of  the  State  with  reference  to  regis¬ 
tration  of  electors  are  taken  from-  the  State.  The  Federal  examiners 
are  given  the  full  right  to  examine  applicants  concerning  their  qualifi¬ 
cations  for  voting.  Arbitrary  power  is  given  the  Commission.  The 
section  provides  that  the  application  shalTbe  in  “such  form  as  the 
Commission  may  require.”  The  only  requirement  is  that  it  contain 
an  allegation  that  the  applicant  is  not  registered  to  vote.  The 
requirement  that  within  90  days  preceding  his  application  he  has 
been  denied  the  opportunity  to  register  is  placed  m  the  section  but 
then  it  is  provided  that  this  provision  “may  be  waived  by  the  Attorney 
General.  The* Attorney  General  thus  may,  at  his  whim  or  fancy, 
write  out  any  requirement  of  exhaustion  of  remedies  by  the  applicant. 
There  is  no  positive  requirement  that  the  applicants  meet  the  Missis¬ 
sippi  age,  residence,  sanity,  or  absence  of  criminal  conviction  qualifi¬ 
cations  to  vote.  The  only  requirement  is:  “Any  person  whom  the 
examiner  finds  to  have  the  qualifications  prescribed  by  state  law  in 
accordance  with  instructions  received  under  6(b)  shall  promptly  be 
placed  on  a  list  of  eligible,  voters.”  Section  6(b),  page  7,  is  merely 
that  the  Civil  Service  Coifimission  “shall,  after  consultation  with  the 
Attorney  General,  instruct '  the  examiner  concerting  the  qualifi- 
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cations  required  for  listing.”  Thus,  the  Commission  could  ignore 
entirely  the  requirements  of  State  law  or  determine  under  the  advice, 
of  the  Attorney  General  which  one  should  be  honored  and  which  one 
ignored.  ^  .  ■ 

Section  6(a),  page  6,  purports  to  give  election  officials  An  opportu¬ 
nity  to  challenge  the  list  of  eligible  voters  prepared  by  the  exam¬ 
iner.  ,  The  list  is  required  to  be  transmitted  to  the  appropriate  elec¬ 
tion  officials  at  the  end  of  each  month,  and  yet  a  challenge  must  be 
made:  within  10  days  after  the  challenged  person  is  listed.  Presum¬ 
ably  it  was  intended  to  be  10  days  after  the  list  was  transmitted,  but 
the  act  does  not  so  provide.  No  opportunity  of  any  representative 
of  any  election  official  to  be  present  at  the  bearing  of  the  applicant 
ib  granted. .  No  requirement  is  made,  that  the  records  of  the  exam¬ 
ination  of  the  applicant  be  preserved  or  be  in  writing  or  be  available 
to  election  officials.  All  that  the  election  .officials  would  have,  would 
be  a  bare  list  of  eligible  voters,  and  an  investigation  thereof  within 
10  days  would  be  impossible.  The  election  officials  would'  have  no 
knowledge  of  any  facts  which  would  make  the  applicant  a  qualified 
elector  or  which  would  keep. him  from  being  a  qualified  elector.  The 
challenge  must  be  accompanied  by  the  affidavit  of  at  least. two  per-! 
bodb  having  personal  knowledge  of  the  facte  conetituting  grounds  for 
the  challenge.  The  burden  of  proof  of  lack  of  qualifications  for  reg¬ 
istration  is  on  the  election  officials.  The  finding  pfthe  hearing  officer 
on  Buch  a  challenge  cannot  be  overturned  “unlesa  dearly  erroneous. )J 
The  practical  effect  of  section  6(a)  is  to  deny  the  State,  or  political, 
subdivision  any  right  whatsoever  to  challenge  the  list. 

Section  8,  page  8,  arbitrarily  takes  from  the  State  all  legislative 
functions  with  regard  to  voter  qualifications.  It  provides  that  no 
future  law  or  ordinance  can  be  enacted  imposing  qualifications  for 
voting,  or  .rather  that  it  cannot  be  enforced,  if  passed,  until  the  State 
of  Mississippi  has  brought  an  action  for  declaratory  judgment  against 
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And  secured  an  adjudication*  with  the  accompanying  burden  o f  proof, 
that  “such  qualifications  or  procedures  mlf  not  have  the  effect  of 
denying  or  abridging  rights  guaranteed  by  the  1 5th  amendment.” 
This  prohibition  is  against  any  new  enactment  regardless  of  its  validity' 
or  its  constitutionality. 

The  mere  possibility  of  future  improper  administration  of  a  statute 
is  no  ground  for  forbidding  the  legislation  valid  on  its  face  and  valid  if 
properly  administered,  ■’ 

By  section  9(a),  page  Sr  severe  criminal  penalties  are  imposed. 
Subparagraph  (e)  goes  ao  far  as  to  permit  the  nolding  up  of  the  eletv 
tion  of  any  official  until  final  hearing,  and,  therefore,  for  an  indefinite 
time,  whenever  a  single  person  “alleges  to  an  examiner*1  that  he  has 
not  been  permitted  to  vote  or  that  nis  vote  was  not  counted.  No 


statement  under  oath  by  such  person  is  tequirecL  The  U,S,  attorney 
immediately  applies  to  the  district  court  for  an  order  enjoining  the 
certification  of  the  results  of  the  election!  and  “the,  court  shall  issue 
such  an  order  pending  a  hearing  te  determxne  whet.her  the  allegations 


injunction  without  a  hearing  and  an  finlimited  holding  up  ofan  election 
until  court  procedure  is  concluded. 

Section  11(b)  provides  that  the  only  court  having  jurisdiction  over 
the  subject  matter  pf  the  act  iB  tha.pifltiiQt  Court  of  the  Pistnct  pf 
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Columbia,-  a  thousand  miles  from  some  of  the  States  which  are  in¬ 
cluded  in  the  class. 

There  is  no  doubt  but  that  the  provisions  of  this  act  violate  the 
constitutional  guarantees  of  the  right  to  justice  and  remedies  for 
injuries.  The  U.8.  Constitution,  through  the  due  process  clause  of 
the  fifth  amendment,  guarantees  open  courts,  and  a  remedy  for 
injuries  and  prompt  justice  is  guaranteed.  While  judicial  remedies 
can  be  suspended,  they  can  only  be  suspended  in  an  emergency  and 
for  a  reasonable  time.  Such  guarantees  are  derived  from  the  Magna 
Carta  and  are  self-executing  and  mandatory.  The  Magna  Carta 
conferred  on  the  people  of  England  one  of  the  most  highly  prized 
rights  of  man ;  that  is,  the  right  guaranteed  by  the  brief  but  expressive 
clause:  “We  will  sell  to  no  man,  we  will  not  deny  to  any  man,  either 
justice  or  right/7  Due  process  of  law  not  only,  requires  open  courts 
and  prompt  justice,  but  requires  a  hearing  which  i b  a  hearing  in  fact 
and  not  merely  in  name. 

Here  the  State  of  Mississippi  has  been  condemned  by  legislative 
classification  without  an  opportunity  to  be  heard  before  its  rights  and 
privileges  as  a  State  are  withdrawn,  If  it  is  to  question  the  classifica¬ 
tion,  it  must  do  so  an  a  plaintiff  with  the  burden  of  proof  imposed  on 
a  plaintiff  and  must  sustain  an  impossible  burden  of  proof  and  must 
wait  for  10  years  to  do  so.  If  it  is  to  enact  any  new  law,  it  must 
sustain  the  burden  of  proof  of  innocence,  not  merely  deny  guilt. 

In  Garfield  v.  United  States  (53  L.  Ed.  168;  211  US,  219;,  the  Su¬ 
preme  Court  of  the  United  States  said: 

The  right  to  be  heard  before  property  is  taken  or  rights  or 
privileges  withdrawn  which  have  been  previously  legally 
awarded  is.  of  the  essence  of  due  process  of  Jaw.  It  is  un¬ 
necessary  to  recite  the  decisions  in  which  this  principle  has 
been  repeatedly  recognized.  It  is  enough  to  say  that  its 
binding  obligation  has  never  been  questioned  in  this  court. 

To  the  same  effect  is  Bailey  v.  Alabama  (55  L.  Ed.  191;  219  US. 
2i9). 

The  opportunity  to  be  heard  is  an  essential  requisite  of  due  process 
of  law  (Postal  Tmgraph  v.  Newport ,  247  U.S.  464;  62  L.  Ed  1215). 

Moreover,  it  must  be  a  real  opportunity  to  be  heard  as  was  stated 
in  Brinkerhojf-Faris  Trust  <fe  Sav*  Co .  v.  Hill  (74  L,  Ed,  1107;  281 
US.  673). 

This  bill  is  in  reality  a  bill  of  attainder  directed  at  the  entire 
citizenry  of  the  State  of  Mississippi  as  a  clads  and  depriving  them  of 
political  rights  or  suspending  their  political  rights  to  control  State 
elections.  ' 

In  Chmmings  v,  Missouri  (18  L.  Ed,  356;  71  U,S.  277),  the  Court 
defined  a  bill  of  attainder  as  follows: 

A  bill  of  attainder  is  a  legislative  act,  which  inflicts  punish¬ 
ment  without  a  judicial  trial  *  *  *.  These  bills  *  *  *  may 
be  directed  against  (individuals  or)  a  whole  class  *  *  * 

“Biil b  of  this  sort/'  says  Mr,  Justice  Story,  “have  been 
most  usually  passed  *  *  *  in  times  of  violent  political  ex¬ 
citements  *  *  *"  Punishment  *  *  *  embraces  deprivation 
of  suspension  of  political  or  civil  rights  *  *  *.  Any  deprwa- 
tion  or  suspension  of  *:  *  *  rightsjor  past  conduct  %s  punish* 
ment  *  *  V  Those  bills  may  inflict  punishment  absolutely 
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*  *  *  conditionally.  *  *  *  To  make  the  enjoyment  of  a 
right  dependent  upon  an  impossible  condition  is  equivalent  to 
an  absolute  denied  of  the  right  under  any  condition,  and  such 
denial,  enforced  for  a  past  act,  is  *  *  *  punishment  imposed 
for  that  act. 

In  [cases  of  bill  of  attainder]  the  legislative  body  in  addi¬ 
tion  to  its  legitimate  function,  exercises  the  powers  and  office 
of  judge  *  *  *.  It  pronounces  upon  the  giiilt  of  the  party, 
without  any  of  the  forms  of  safeguards  of  trial;  it  determines 
the  sufficiency  of  the  proof  produced  *  *  *.  It  fixes  the 
degree  of  punishment  in  accordance  with  its  own  notions  of 
the  enormity  of  the  offense. 

[Whether)  the  clauses  *  *  *  declare  *  *  *  rive  (or)  *  *  * 
assume  it***  the  legal  result  [is]  the  same,  for  what  cannot 
be  done  directly  cannot  be  done  indirectly.  The  con¬ 
stitution  deals  with  substance,  not  shadows  *  *  *.  It  [the 
constitutional  prohibition]  intended  (that  the  rights  of  the 
citizens  should  be  secure  against  deprivation  for  past  conduct 
by  legislative  enactment,  under  any  form,  however  disguised. 

In  Ex  parte  Garland  (71  U.S.  333: 18  L.  Ed.  366),  the  Court  struck 
down  an  act  of  Congress  as  a  bill  of  attainder  prohibited  by  the 
Federal  Constitution. 

Here  the  citizens  of  Mississippi  are  denied  their  constitutional  right 
to  prescribe  the  qualifications  of  electors,  if  they  are  determined, 
without  a  hearing,  to  come  under  section  3(a)  of  the  act,  because  of 
facts  existing  prior  to  the  date  of  the  act.  This  denial  lasts  for  "10 
years  after  the  entry  of  a  final  judgment  of  any  court  of  the  United 
States,  whether  entered  prior  to  or  after  the  enactment  of  this  act." 
This  is  unquestionably  a  deprivation  of  political  rights  for  a  fall 
10-year  penod  because  of  past  activities. 

That  this  placing  of  the  burden  of  proof  of  lack  of  guilt  on  the  State 
of  Mississippi  is  denial  of.  due  process  is  dearly  brought  out  in  Speiser 
v.  Randall  (2  L.  Ed.  2d,  1460;  3S7  U.S.  £13). 

In  Bailey  v.  Alabama  (219  U.S.  219,  239;  ££  L.  Ed.  191,  200;  31 
S.  Ct.  145),  the  Court  said: 

It  is  apparent  that  a  constitutional  prohibition  cannot 
be  transgressed  indirectly  by  the  creation  of  a  statutory  pre¬ 
sumption  any  more  than  it  can  be  violated  by  direct  enact¬ 
ment.  The  power  to  create  presumptions  is  not  a  means 
of  escape  from  constitutional,  restrictions. 

8.  1604,  in  denying  to  a  few  States  rights  enjoyed  by  the  other  States  of 
the  Union,  is  invalid 

The  proposed  legislation  would  deprive  Mississippi  and  a  few  of  her 
sister  States  of  the  right  to  fix  qualifications  of  voters.  It  takes  from 
those  few  States  the  right  to  legislate  in  this  field.  The  remaining 
States  of*  the  Union  are  left  free  to  exercise  their  full  constitutional 
rights  in  this  field.  Thus,  the  act  attempts  to  place  Mississippi  and 
a  few  other  States  in  a  straitjacket  so  far  as  their  election  laws  are 
concerned.  In  so  doing  the  act  ib  invalid.  There  is  no  such  thing  aa 
a  second-clous  State.  Every  State  in  this  Union  is  equal  to  every 
other  State  and  is  guaranteed  the  rights  and  privileges  enjoyed  by 
eveiy  other  State.  In  Coyle  v.  Smith  (221  U.S.  559;  56  L.  Ed.  853), 
the  Supreme  Court  Mid: 
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The  power  is  to  admit  "new  States  into  this  Union,’* 

"This  Union”  was  and  is  a  union  of  States,  equal  in  power, 
dignity,  and  authority,  each  competent  to  exert  tnat 
residuum  of  sovereignity  not  delegated  to  the  United  States 
by  the  Constitution  itself, 

***** 

*  *  *  there  is  to  be  found  no  sanction  for  the  contention 
that  any  State  may  be  deprived  of  any  of  the  power  con¬ 
stitutionally  possessed  by,  other  States,  as  States,  by  reason 
of  the  terms  in  which  the  acts  admitting  them  to  the  Union 
have  been  framed, 

*  *  *  *  * 

To  this  we  may  add  that  the  constitutional  equality  of 
the  States  is  essential  to  the  harmonious  operation  of  the 
scheme  upon  which  the  Republic  was  organized.  When  that 
equality  disappears  we  aray  remain  a  Tree  people,  but  the 
Union  will  not  be  the  Union  of  the  Constitution. 

In  Butler  v.  Thompson  (U.S.D.C,  Va.,  97  F.  Supp.  17,  affirmed 
241  U.S,  937;  96  L/  Ed.  1365),  it  was  held  that  an  act  of  Congress  of 
1870  prohibiting  the  State  of  Virginia  from  changing  its  constitution 
so  as  to  deprive  any  class  of  citizens  the  right  to  vote  would  be  invalid 
if  construed  to  prevent  that  State  from  enlarging  to  3  years  its  poll 
tax  requirements:  as  a  condition-  precedent  to  die  right  to  vote.  The 
Court  said : 

The  act  of  1870,  too,  must  be  studied  against  the  back- 
■  ground  of  the  tragic  era  of  which  it  was  a  part. 

Nor  was  this  act  a  compact  under  which  Virginia,  after 
the  Civil  War,  was  readmitted  to  the  Union,  The  Supreme 
Court  has  ruled  that  the  Confederate  States  were  never  out 
of  the  Union  and,  hence,  there  was  no  necessity  for  readmis- 
sion  (State  of  Texas  v,  Whiter  7  Wall.  700;  74  U.S,  700;  19 
L,  Ed,  227), 

This  act  does  not  attempt  to  place  Virginia  in'  a  strait- 

Jacket  so  far  as  the  election  laws  of  Virginia  are  concerned, 
y  the  act  made  that  attempt  ike  act  would  be  invalid ,  All 
States,  after  their  admission  into  the  Federal  Union,  stand 
upon  equal  footing  and  the  constitutional  duty  of  guarani 
teeing  each  State  ^  republican  form^pf  government  gives 
Congress  no  power  in  admitting  a  State  to  impose  restric¬ 
tion  which  would  operate  to  deprive  th^fc  State  of  equality 
with  other  States, 

S ,  1S64  violates  the  constitutional  requirement  that  trial  of  all  crimes 
shall  be  by  jury,  and  such  trials  shall  be  held  in  the  Stale  where  said 
crimes  earn  hem  been  committed 

S.  1664  completely  ignores  the  fact  that  clause  3  of  section  2  of 
article  Ill  provides: 

The  Trial  of  all  Crimes,  except  in i  Cases  of  Impeachment, 
shall  be  by  jury ;  and  such  Trial  shall  be  held  in  ihe  State  where 
'  the  said  Crimes  shall  have  been  committed;  but  when  not  com¬ 
mitted  within  any  8|]&te,  the.  Trial  shall  be  at  such  Place  or 
Places  as  the  Congress  may  by  Law  have  directed*  ,  t 
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The  bill  also  ignores  the  sixth  amendment  to  the  Constitution 
which  provides: 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the 
State  md  district  wherein  the  crime  shall  hatti  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law, 
and  to  be  informed  of  the  nature  and  cause  cf  the  accusation; 
to  be  confronted  with  the  witnesses  against  h^m^to  have 
compulsory  process  for  obtaining  Witnesses  in  his  favor, 
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Section  9  of  the  hill  provides  criminal  penalties  which  include  a 
$5,000  flue  or  imprisonment  for  not  more  than  5  years,  or  both,  for 
violations  of  the  act. 

Section  3  of  the  act  provide  for  the  filing  of  actions  thereunder  in 
the  U.S.  District  Court  fdr  the  District  of  Columbia,  and  further 
provides: 

Alt  actions  hereunder  shall  be  heard  by  a  thrco-iudgo  court, 
and  there  shall  be  a  right  of  direct  appeal  to  the  Supreme 
:  Court/  :  '  ! 

Section. 11(b)  provides  that  no  court  other  than  the  District  Court 
for  the  District  of  Columbia  shall  have  jurisdiction  to  issue  any  declara¬ 
tory  judgment  or  injunctions  against  the  enforcement  of  the  bill.  The 
act  dearly  violates  the  aboverquoted  sections  of  the.  Constitution  as 
-well  as  the  seventh  amendment,  which  provides: 

In  suits' at  common  law>  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shaU  be 
preserved,  and  no  fact  tried  by  a  Jury  shall  be  otherwise  re¬ 
examined  in  any  Court  of  the  Unfted  States,,  than  ,  according 
to  tiie  rules  of  the  common  law. 

The  composition  of  and  procedure  before  three-judge  courts  is  estab¬ 
lished  by  section  2284  Of  title  28,  United  States  Code.  This  Federal 
statute  does  not  authorize  or  permit  the  right  of  trail  by  jury  before  a 
three-judge  court.  Therefore,  the  provisions  of  this  act,  and  speci¬ 
fically  section  £  thereof,  requiring  “all  actions  hereunder”  to  be  heard 
by  a  three-judge  court  automatically  deprives  a  person  charged  .with  a 
criminal  offense  under  this  act  of  a  trial  by  jury  as' guaranteed  by  the 
Constitution  of  the  United  States.  The  act  is  dearly  unconstitu¬ 
tional  inthis  respect. 

The  reason  for  the  bill  is  perfectly  obvious, .  and  known  to  ail. 
Civil  rights  organizations  began  well-organized  demonstrations  in 
Selma,  AU.  They  were  continued  day  after  day  and  week  after  week 
until  the  inevitable  act  of  violence  occurred.  Television  cameras 
were  present  to  publicize  this  event  before  the  entire  Nation.  The 
leader  of  the  demonstrations  immediately  went  to  Washington  and 
was  afforded  an  interview  by  the  President  and  the  Vice  President  of 
the  United  States.  Under  highly  emotional  circumstances,  the 
President  presented  this  bill  to  a  joint  session  of  Congress,  calling  for 
its  immediate  passage.  Enveloped^  by  this  mass  hysteria,  the  Senate 
of  the  United  States  orders  this  committee  to  report  a  bill  fraught 
with  constitutional  defects  back  to  the  Senate  by  April  9,  1965.  I 
respectfully  submit  that  this  is  not  the  atmosphere  or  the  manner  in 
which  serious  constitutional  questions  should  he  resolved.  Instant 
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legislative  action,  in  an  effort  to  cure  what  is  believed  to  be  an  existing 
wrong,  can  only  do  irreparable  damage  to  the  constitutional  rights 
of  the  people  of  this  groat  country. 

Senator  John  P.  Kennedy,  in  “Profiles  in  Courage,”  described 
Senator  George  Norris’  opposition  to  the  armed  ship  bill  by  saying: 

He  was  fearful  of  the  bill's  broad  grant  of  authority,  and  he 
was  resentful  of  the  manner  in  which  it  was  being  steam- 
rolled  through  the  Congress.  It  is  not  now  important  whether 
Norris  was  right  or  wrong.  What  is  now  important  is  the 
courage  he  displayed  in  support  of  his  convictions. 

The  same  author  also  quotes  Senator  Norris  as  follows: 

I  have  no  deeire  to  hold  public  office  if  I  am  expected 
blindly  to  follow  in  my  official  actions  the  dictation  of  a  news¬ 
paper  combination  *  *  *  or  he  a  rubberstamp  even  for  the 
President  of  the  United  States. 

I  hope  and  pray  that  the  wisdom  of  that  outstanding  liberal  Senator 
*is  embodied  in  the  breasts  of  a  sufficient  number  of  the  present 
Members  of  this  august  body  to  grant  right  and  reason  an  opportunity 
to  be  heard. 

The  present  emotionalism  does  not  justify  taking  constitutional 
shortcuts.  A  desirable  goal  does  not  justify  an  unconstitutional 
means.  If  the  accomplishments  of  this  bul  are  desirable,  let  them  be 
forthcoming  in  the  only  legal  wuy  -by  constitutional  amendment. 
The  first  President  of  our  country,  mindful  of  the  disposition  of  men 
to  shake  off  the  restraining  bonds  of  the  Constitution  when  the  situa¬ 
tion  seemed  to  demand  it  or  make  it  politically  expedient,  said  in  his 
Farewell  Address: 

If,  in  the  opinion  of  the  people,  the  distribution  or  modifi¬ 
cation  of  the  constitutional  powers  be  in  any  particular 
wrong,  let  it  be  corrected  by  an  amendment  in  the  way  which 
the  Constitution  designates.  But  let  there  be  no  change 
by  usurpation;  for  though  this  in  one  instance  may  be  the 
instrument  for  good,  it  is  the  customary  weapon  by  which 
free  governments  are  destroyed.  The  precedent  must 
always  greatly  overbalance,  in  permanent  evil,  any  par¬ 
ticular  or  transient  benefit  which  the  use  can  at  any  time 
yield. 

I  appreciate  very  much  the  courtesies  extended  to  me  by  the  chair¬ 
man  and  members  of  this  committee. 
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April  21,  1905.— Ordered  to  be  printed 


Filed  under  authority  of  the  order  of  the  Senate  of  April  2 lf  1965 ; 
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INTRODU  OTTON 

The  bill  as  introduced  and  reported  is  primarily  intended  to  enforce 
the  15th  amendment  to  the  Constitution  of  the  United  States.  Two 
principal  means  have  been  selected  to  accomplish  this  purpose.  First, 
the  bin  would  suspend  the  use  of  literacy  and  other  tests  and  certain 
devieeB  in  areas  where  them  is  reason  to  believe  that  such  tests  arid  ’ 
devices  have  been  and  are  being  used  to  discriminate  oh  account  of 
race  and  color.  Second,  the  bill  authorizes  the  appointment  of  Fed¬ 
eral  examiners  to  register  persons  in  such  areas.  Criminal  and  civil 
remedies  are  provided  for  enforcement. 

Because  of  differences  of  view  concerning  certain  provisions  of  the 
bill,  for  example,  section  9  which  prohibits  denial  of  the  right  to 
vote  in  any  election  for  failure  to  pay  a  poll  tax  and  section  4(a)  (2) 
which  provides  a  judicial  avenue  for  States  and  subdivisions  to  seek 
the  lifting  of  certain  prohibitions  otherwise  imposed  by  the  bill,  these 
joint  views  do  not  cover  such  provisions.  However,  in  the  hope  and 
expectation  that  a  joint  statement  of  those  matters  as  to  which  we  are 
agreed  will  be  helpful,  we  submit  this  statement  to  express  our 
recognition  of  the  need  for  new,  strong  legislation  to  protect  voting 
rights. 

We  all  recognize  the  necessity  to  eradicate  once  and  for  all  the 
chronic  system  of  racial  discrimination  which  has  for  so  long  excluded 
so  many  citizens  from  the  electorate  because  of  the  color  of  their 
skins,  contrary  to  the  explicit  command  of  the  15th  amendment. 
We  are  also  submitting  an  analysis  of  the  various  provisions  of  the 
bill  as  reported.  ' 

Three  times  within  the  past  8  years  the  Congress  has  attempted 
to  secure  the  constitutional  right  to  vote  free  from  racial  discrimina¬ 
tion.  Those  attempts  havenotheen  full  successful. 


COMMITTED  ACTION 

The  President  presented  his  proposals  for  a  voting  rights  bill 
to  a  joint  session  of  Congress  op  the  evening  of  March  15,  1965, 
by  a  personal  address  and  a  written  message.  On  March  16,  the  Senate 
received  the  President’s  message,  on  voting  rights  and  on  March  17, 
the  President  submitted  to  the  Senate  the  draft  of  the  proposed 
legislation.  This  was  introduced  on  Thursday,  Marsh  18,  as  S.  1564* 
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by  Senators  Mansfield^  Dirksen,  and  a  bipartisan  group  of  64  other 
senators,  and  the  Senate  adopted  a  motion  .to  refer  -tlie  bill  to  the 
committee  with  instructions  to  report  it  back  by  April  9,  1065. 

On:  Tuesday,  March  23,  the  committee  began,  hearings.  Attorney 
General  Katzenbach,  the  first  witness,  appealed  for  3  consecutive  days,' 
in  supported  theneed  for  and  the  constitutionality  of  the  legislation.' 
The  Attorney  General,  was  questioned  at  length  on  many  aspects  of 
the  bill.  On  March  29,  hearings  were  resumed,  with  Mr.  Charles' 
Bloch,  an  attorney  from  the  State  of  Georgia,  appearing  in  opposi¬ 
tion  to  the  bill.  On  March  30,  Judge  Leander  H,  Perez,  representing 
Governor  McKeithen  of  Louisiana,  testified  in  opposition  to  the 
legislation.  _  .  .  : 

The  Acting  Director  of  the  Census,  Mr.  A.  Ross  Eekter,  and  Mr., 
John  W.  Mirny,  Chairman  of  the  TJ.S.  Civil  Service  Commission, 
appeared  in  support  of  the  bill  on  March  31.  The  assistant  attorney 
general  of  Georgia,  Mr.  Paul  Rodgers,  Jr.,  appeared  in  opposition. 
On  April  1  further  testimony  was  heard — from  Senator  Sparkman, 
of  Alabama:  Mr.  John  Kilpatrick,  editor,  of  Richmond,  Va.,  repre¬ 
senting  the  Virginia  Commission  on  Constitutional  Government,  the 
Honorable  Robert  Y,  Button,  attorney  general  of  Virginia,  Mr,  Fred¬ 
erick  Gray,  former  attorney  general  of  Virginia,  and  Mr.  Thomas 
Watkins,  attorney,  representing  the  Governor  of  Mississippi.  On 
April  2,  Mr.  Frank  Mizell,  attorney,  appeared  to  testify  as  representa¬ 
tive  of  a  number  of  registrars  of  the  State  of  Alabama.  A  statement 
from  Attorney  General  Bruton,  of  North  Carolina,  was  introduced 
into  the  record.  On  April  6,  the  committee  heard,  the  views  of  Senator 
Williams  of  Delaware,  Senator  Stennis,  of  Mississippi,  and  Senator 
Thurmond,  of  South  Carolina.  On  Apnl  6, 7, 8,  and  9,  the  committee 
concluded  its  consideration  of  the  bill  in  executive  wsrinn. 

From  the  interchange  of  ideas  with  these  competent  witnesses,  com¬ 
ing  from  various  parts  of  the  country  and  represen tihg  different  points 
of  view,  and  f  rom  the  plentiful  and  pertinent-  docuihentaiy  material 
supplied  by  committee  members  and  witnesses,  a  meaningful  record 
was  developed.  On  April  9,  in  conformity  with  instruction  of  the 
Senate,  the  Dill  was  reported  with  amendments  but  because  of  the  dif¬ 
ferences  previously  noted  and  insufficient  time  to  resolve  them,  no  rec¬ 
ommendation  was  made. . 

HISTORICAL  BACKGROUND 

(a)  ThelStham&ndmentaTidrelatedlegielation 

The  16th  amendment,  ratified  nearly  a  century  ago,  provides  that 
neither  the  Federal  Government  nor  any  State  shall  deny  or  abridge 
the  right  to  vote  oh  account  of  race,  color,  or  previous  conditionof 
servitude,  and  specifically  authorizes  the  Congress  to  enforce  its  pro¬ 
visions  by  appropriate  legislation. 

In  May  1870,  immediately  after  ratification,  a  sweeping  statute  to 
enforce  the  right  to  vote  was  enacted,  act  of  May  31, 18TO,  16  Stat.  140, 
This  act  declared  the  right  of  al^  citizens  to  vote  without  distinction 
of  race,  color,  or  previous  condition  of  servitude;  subjected  to  criminal 
penalties  State  officials  who  flailed  to  give  all  citizens  equal  opportunity 
to  qualify  to  vote;  and  punished  violence,  intimidation,  and  conspira¬ 
cies  to  interfere  with  registration  or  voting.  U.S.  attorneys, 
and  commissioners  were  charged  with  arresting  and  prosecuting  per- 
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son s  who  violated  the  act  and  interference  with  these  Federal  officers 
was  made  punishable  as  a  crime. 

Another  statute  was  passed  the  following  year  providing  tor  a  sys¬ 
tem  of  Federal  supervisors  of  elections,  act  of  February  28,  18*1, 16 
Stat.  4318,  Among  the  duties  of  these  supervisors  were  inspection 
of  registration  bools  and  supervision  of  registration,  poll  watching 
on  election  day,  counting  ballots  cast,  and  certifying  the  results  or 
elections,  ,  ,  ^ 

While  these  measures  were  sweeping,  their  enforcement  was  ulti¬ 
mately  ineffective,  and  by  1894  most  of  them  had  been  repealed* 


(ft)  Literacy  testa  and  similar  devices 
Beginning  in  the  early  1890*s  a  number  of  States  enacted  legislation 
establishing  new  voting  qualifications*  Among  them  was  the  literacy 
test.  Prior  to  1£0O,  apparently  no  Southern  State,  required  proof  of 
literacy,  understanding  of  constitutional  provisions  or  of  the  obliga¬ 
tions  of  citizenship,  or  good  moral  character,  as  prerequisites  to  voting 
However,  as  the  following  table  shows,  these  tests  and  devices  were 
soon  to  appear  in  most  of  the  States  with  large  Negro  populations.1 
*  ^  South  Carolina 

j  Virginia  (1902), 

,  i Oklahoma  (1910L 

%  Completion  of  an  application  form:  Louisiana  (1898),  Vir¬ 
ginia  (1902),  Louisiana  (1921),  Mississippi  (1954), 

3*  Oral  constitutional  “understanding”  and  “interpretation” 
tests:  Mississippi  (1890),  South  Carolina  (1895),  Virginia  (1902), 
Louisiana  (1921)  . 

4,  Understanding  of  the  duties  and  obligations  of  citizenship; 
Alabama  (1901),  Georgia  (1908),  Lousiana  (1921),  Mississippi 
(1954). 

*5*  Good  moral  character  requirement  (other;  than,  nonconvic* 
tion  of  a  crime)!:  Alabama  (1901),  Georgia  (1908),  Louisiana 
( 1921 );  Mississippi  (I960),  1 

It  is  significant  that  in  1890, 69  percent  or  more  of  the  adult  Negroes 
in  seven  Southern  States  which  adopted  these  tests  were  illiterate, 
(Alabama,  78  percent ;  Louisiana,  77  percent;  Georgia,  75  percent; 
Mississippi,  74  percent;  South  Carolina,  73  percent;  North  Carolina, 
70  percent;  Virginia,  69  percent).  These  percentages  were  much 
higher  than  comparable  figures  for  white  Illiteracy  (Alabama,  19 
percent;  Louisiana,  19  percent;  Georgia,  17  percent;  Mississippi,  13 
percent;  South  Carolina,  18  percent;  North  Carolina,  25  portent;  Vir¬ 
ginia,  15  percent).  See  Compendium  of  the  Eleventh  Census,  part 
III,  page  316. 

At  the  same  time  alternative  provisions  for  qualifying  to  .vote  were 
adopted  to  assure  that  illiterate  whites  were  not  disfranchised.  Thus, 
in  Louisiana,  North  Carolina,  and  Oklahoma,  whitp  voters  were  ex¬ 
empted  from  the.  literacy  test  by  a  “  Voting,  grandfather  clause.” 
Louisiana  constitution,  1898,  article  197,  section  5;  North  Carolina 


1  A  number  of  examples  appearing  la  the  qomtaaltte?  record  showing  that  these  testa  and 
devices  wore  adoped  to  disenfranchise  the  Negro*  See.  for  example,  Ratliff  v.  peatL 
74  Miss,  247,  30  S.  Kept*  865,  where  the  'Mississippi  Supreme  Court;  referring  to  the 
convention  which  adopted  the  Mississippi  conaitutlon  of  lS90  vfbfcb  contained  literacy 
requirements,  remarked  that  “within  the  field  of  penhlseible  action  under  the  limitations 
imposed  by  the  Federal  Constitution,  the  convention  swept  til er  circle  of  expedients  td’ 
obstruct  the  exercise  of  the  franchise  by  the  Negro  race,"  74  Mies*  20®.  See  also 
r/nlfed  Pate*  v.  MUrittippi*  No.  T3r  October  term  1964,  decided  Mdr,  6,  op.' 
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constitution,  1876,  article  VI,  section. 4,  as  amended  in  1900;  Oklahoma 
constitution,  1907,  article  III,  section  4a,  as  amended  in  1910.  The 
same: result  was  accomplished  in  Alabama,  Georgia-  and  Virginia  by 
the  so-called  “  ‘fighting^  grandfather  clause.”  See  Alabama  constitu¬ 
tion,  1901,  section  180;  Georgia  constitution,  1877.  article  II,  section  1, 
paragraph  IV  (1-2) ,  as  amended  in  1908 ;  Virginia  constitution,  1902, 
section  19. .  Several  of  these  States  provided  .a  separate  exemption 
from  the  literacy  requirement  for  property  holders.  See  Louisiana 
constitution,  1898,  article  107,  section  4;  Alabama  constitution,  1901, 
section  181,  second;  Virginia  constitution,  1902,  section  19,  third; 
Georgia  constitution,  1877,  article  II,  section  1,  paragraph  IV  (6). 
And  Alabama  and  Georgia  additionally  exempted  persons  of  “good 
moral  character”  who  understood  “the  duties  and  obligations  of  citi¬ 
zenship  under  a  republican  form  of  government.”  Alabama  constitu¬ 
tion,  1901,’  section  180,  third;  Georgia  constitution,  1877,  article  II, 
section  1,  paragraph  I V  (3) ,  as  amended  in  1908.  Another  device:,  in¬ 
vented  by  Mississippi,  and  followed,  .for  a  time,  by  South  Carolina 
and  Virginia  (and  later  Louisiana)  offered  white  illiterates  an  oppor¬ 
tunity  to  qualify  by  satisfying  the  registrar  that  they  could  “under-: 
stand”  and  “interpret”  a  constitutional  text  when  it  was  read  to  them. 
Mississippi  constitution,  1890,  section  244;  South  Carolina  constitu¬ 
tion,  1895,  article  II,  section  4(c) ;  Virginia  constitution,  1902,  section 
19,  fourth;  Louisiana  constitution,  1921,  article  VIII,  section  1(d). 
For  later  registrants,  South  Carolina  substituted  a  property  alterna¬ 
tive.  South  Carolina  constitution,  1896,  article  II,  section  4(d).  The 
grandfather  clause'  was  struck  down  bv  the  Supreme  Court  in  1915 
\Qvian  v.  limited  States,  238  U.S.  347)  but  the  oth  er  devices  remained 
and  discrimination  continued* 


The  history  of  15th  amendment  litigation  in  the  Supreme  Court — 
from  the  beginning  (United  States  v*  Reese,  92  1LS*  214;  Ex  Parte 
Yarborough ,  110  TLS.  651)  through  the  “grandfather  clause”,  (Guinn* 
supra;  Myers  v,  Anderson ,  238  TLS*  363),  and  the  “white  primary” 
(Jviwonv*  Herndon^ 273  U,S.  636;  Nimon  v«  Condon*  286 U.S. 73 ;  Sm&th 
v<  Alhnright ,  321  TJ,S.  649;  terry  v,  Adams*$4:&  TLS-  461),  the  resort 
to  procedural  hurdles  (Lane  v*  Wilson ,  307  U,S.  268) ,  to  racial  gerry¬ 
mandering  (GorMUion  v *  Lightfooi ,  364  TLS.  339),  to  improper  chal¬ 
lenges  (United  States  v.  Thomas ,  362  TLS,  68)*and,  finally,  the  dis¬ 
criminatory  use  of  teste  (SchneU  v*  Davis*  336  U,S.  933;  Alabama  v* 
United  States,  371  U.S,  37 ;  Louisiana  v*  United  States,  sujym)— indi¬ 
cates  both  the  variety  of  means  employed  to  bar  Negro  voting  and  the 
durability  of  these  discriminatory  policies* 

The  barring  of  one  contrivance  has  too  often  caused  no  change  in 
result,  wily  in  methods.  See  dissenting  opinion  of  Judge  John  Brown 
in  United  States  v .  Mississippi*  229  F.  Supp*  925,  reversed  and  re¬ 
manded*  —  U*S*  —  (1965)*  The  15th  amendment  was  intended  to 
nullify  “sophisticated  as  well  as  simple-nr  'nded  modes  of  discrimina¬ 
tion^5  Lane  y*  WUsm,  307  TLS,  263, 276  ( 1939)  * 

/ 

RECENT  OONGHESS10N An  EFFORTS  TO  RUMINATE  DISCRIMINATION:  THE 
CIVIL  RIGHTS  ACTS  OF  1957,  i960,  AND  1964 

In  1957,  Congress  enacted  its  first  major  civil  rights  statute  since 
the  Reconstruction  era*  The  Civil  Bights  Act  of  1957  authorized  the 
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Attorney  General  to  briny  civil  actions  for  injunctive  relief  to  redress 
denials  of  the  right  to  vote  on  account  of  race  or  color.  He  Was  also 
authorized  to  seek  injunctive  relief  against  intimidation,  threats,  or 
coercion  for  the  purpose  of  interfering  with  the  right  to  vote  in 
Federal  elections* 

The  1967  act  also  created  the  Civil  Rights  Commission  and  charged 
it  with  investigating  denials  on  the  right  to  vote  and  other  matters* 

The  act’s  impact  on  eliminating  voting  discrimination  has  been  dis- 
appointing*  The  inability  to  gain  access  to  voting  records  impeded 
effective  enforcement  of  the  act*  In  one  suit,  it  was  held  that  where 
registrars  had  resigned  there  was  no  one  who  could  be  sued  since  the 
act,  in  the  view  of  the  Court,  did  not  authorize  suit  against  the  State 
as  such*  United  States  v*  Alabama ,  171  F,  Supp*  720  (M.D*  Ala- 
1959),  affirmed,  267  F,  2d  808  (C*A*  5,  1961)*  While  this  case  was 
pending  in  the  Supreme  Court,  Congress  enacted  the  Civil  Rights 
Act  of  I960,  which  contained  a  provision  specifically  authorizing 
joinder  of  a  State  as  a  party  defendant* 

The  1960  statute  also  amended  the  1957  act  in  two  other,significant 
respects*  First  it  required  election  officers  to  retain  and  preserve 
voting  records  and  to  permit  the  Attorney  General  or  his  representa¬ 
tives  to  inspect  and  photograph  the  records.  Second,  it  provided 
that  if,  in  a  suit  under  the  1967  act  the  court  finds  that  discrimina¬ 
tion  has  been  pursuant  to  a  “pattern  or  practice/'  persons  who  are 
thereafter  refused  registration  by  State  officials  may  apply  directly 
to  a  Federal  court  or  a  voting  referee,  and  that  the  court  or  referee 
shall  issue  an  applicant  a  certificate  entitling  him  to  vote  if  he  is 
found  qualified  under  State  law,  and  “qualified  under  State  lari'” 
was  defined  to  mean  qualifications  not  M ore  stringent  than  those 
required  of  persons  who  were  registered  by  State  officials  in  the  past* 

Additional  modifications  in  the  voting  laws  were  made  in  the  Civil 
Rights  Act  of  1964.  Title  I  of  that  act  provided  for  the  expedition 
of  voting  suits  and  their  trial  before  a  three-judge  district  court 
with  a  (Erect  appeal  to  the  Supreme  Court*  The  1964  statute  also 
prohibited,  with  respect  to  registration  conducted  under  State  law 
for  elections  held  solely  or  in  part  for  Federal  offices,  (i)  the  use  of 
voting  qualifications,  practices,  and  standards  different  from  those 
applied  under  such  law  to  other  individuals  in  the  past;  (ii)  the 
rejection  of  applicants  because  of  immaterial  errors  or  ^missions 
made  by  applicants  fitting  out  registration  forms ;  and  (iiij  the  juse 
of  literacy  tests  as  a  qualification  for  voting  unless  they  are  admin¬ 
istered  and  conducted  wholly  in  writing*  Tile  statute  further  estab¬ 
lished  a  rebuttable  presumption  of  literacy  flowing  from  the  com¬ 
pletion  of  six  grades  in  any  recognized  ,schbol. 

THE  AtUSQUAOT  OF  THE  CUVIL  BIGHTS  ACTS  OF  10M,  1000^  AlSfD  1004 

Experience©  has  shown  that  the  case-by-case  litigation  approach 
will  not  solve  the  voting  discrimination  problem.  The  statistics  alone 
are  conclusive*  In  Alabama  in  1964  omy  19*4  percent  of  voting  age 
Negroes  wer©  registered  to  vote,  an  increase  of  only  9.2  percent  since 
1958*  In  Mississippi  approximately  6*4  percent  of  voting  age  Negroes 
were  registered  in  1964,  compared  to  4*4  percent1 10  years  earlier. 
And  in  Louisiana  Negro  registration  appears  to  have  increased  only 
one-tenth  of  1  percent  between  1968  and  1965*  /.  - 
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The  inadequacy  of  existing  Jaws  is  attributable  to  both  the  in¬ 
transigence  of  local  officials  and  dilatory  tactics,  two  factors  which 
have  largely  neutralized  years  of  litigating  effort  by  the  Department 
of  Justice*  The  former  Assistant  Attorney  General  in  clmige  of  the 
Civil  Bights  Division,  Mr,  Burke  Marshall!  stated  in  his  recent  book, 
“Federalism  and  Civil  Rights,”  at  page  18 : 

When  the  will  to  keep  Negro  registration  to  a  minimum  is 
strong,  and  the  routine  of  determining  whose  applications  are 
acceptable  is  within  the  discretion  ox  local  officials,  the  lati¬ 
tude  for  discrimination  is  almost  endless.  The  practices  that 
can  be  used  are  virtually  infinite., 

Mr,  Marshall  also  described  the  first  four  cases  filed  in  1961  as 
“characterized  by  seemingly  endless  litigation  to  bring  about  minimal 
results,”  id.  at  32.  The  History  of  one  of  those  cases— filed  against 
the  Board  of  Registrars  of  Dalles  County,  Ala. — illustrates  this  fail¬ 
ure  of  existing  law, 

Dallas  County,  with  Selma  as  the  county  seat,  has  a  voting-age 
population  of  approximately  29,500,  of  whom  14,500  are  white  persons 
and  15,000  are  Negroes.  In  1961,  9,195  of  the  whites— 64  percent  of 
the  voting-age  total — and  166  Negroes— 1  percent  of  the  total — were 
registered  to  vote  in  Dallas  County. 

On  April  18, 1961,  the  Government  filed  a  lawsuit  against  the  county 
board  of  registrars  under  the  Civil  Rights  Acts  of  1957  and  1960, 
The  district  court  and  the  court  of  appeals  found  that  the  registrars 
in  office  when  the  suit  was  filed  had  oeen  engaging  for  years  in  a 
pattern  and  practice  of  discrimination  against  Negroes,  But  when 
the  case  came  to  trial  13  months  later,  those  registrars  had  resigned 
and  new  ones  had  been  appointed.  Although  there  was  proof  of  dis¬ 
crimination  by  prior  registrars,  including  the  misuse  of  the  application 
form  as  a  test,  the  court  found  that  the  present  registrars  were  not 
discriminating  and  it  declined  to  issue  an  injunction.  The  Court  of 
Appeals  for  the  Fifth  Circuit  reversed,  an<L  among  other  things,  it 
disapproved  the  rejection  of  one  Negro  applicant  for  lack  of  (igood 
moral  character”  without  a  hearing  and  on  the  basis  of  rumor  and 
gossip.  However,  the  court  of  appeals  rejected  the  Governments 
contention  that  the  registrars  should  be  required  to  apply,  to  Ne¬ 
groes  the  same  standards  applied  to  whites  during  the  period  of 
discrimination.  1 

This  form  of  relief,  usually  characterized  as  “freezing  relief,”  is  em¬ 
bodied  in  the  voting  referee  provision  of  the  Civil  Rights  Act  of  1960 
(42  U.S.C.  1971  (e) )  and,  in  recent  cases,  the  court  ox  appeals  has  ap¬ 
plied  tlie  “freezing”  principle. ;  (See,  United  States,  v.  Mississippi 
{Walthall  County  h  339  F.  2d  679  (C-A.  5,  1964) ;  United  States  V. 
uuke^  332  F.  2d  769  (C, A,  5, 1964) ) ,  m  has  the  Supreme  Court;  Loui¬ 
siana  v.  United  States^  —  XJ-S.  —  (Mar.  8,  1965)*-'  But  the  failure  to 
secure  “freezing”  relief  in  the  first  Dallas  County  appeal  spelled  sub¬ 
stantial  failure  of  21&  years  of.  effort  to  end  voting  discrimination  in 
that  county,  , 

The  Dallas  County  Board  of  Registrars  continued  to  discriminate 
after  the  injunction  was  issued.  It  was  proved  at  the  second  trial  that 
between  May  1962  and  August  1964  795  applications  for  registration 
had  been  filed  by  Negroes  but  that  only  93 — 12  percent  of  the  Negro 
ftpp]  icants — had  been  registered.  Du  ring  the  same  period,  945  of  1,232 
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white  applicants — more  than  75  percent — were  registered.  The  court 
fpund  that  specific  discriminatory  practices  were  still  u sed,  including 
the  manipulation  of  literacy  requirements*  It  pointed  out  that  the 
registrars  had  raised  the  standards  for  both  Negro  and  white  appli¬ 
cants;  that  the  percentage  of  rejections  for  both  races  had  more  than 
doubled  since  the  first  trial  in  May  1962.  Only  a  token  number  of 
Negroes  were  registered*  These  discriminatory  practices  assured  that 
white  political  supremacy  was  unlawfully  maintained  in  Dallas 
County.  J  - 

In  February  1964,  an  additional  barrier  to  Negro  registration  was 
erected  when  registrars  throughout  Alabama,  including  uiose  in  Dallas 
County,  began  using  a  new  application  form  which  included  a  difficult 
literacy  and  knowledge-of -government  test*  In  September  1964  an¬ 
other,  and  still  more  difficult  test,  prescribed  by  the  State  supreme 
court,  was  adopted  and  administered  by  the  Dallas  County  registrars. 
Because  registration  in  Alabama  is  permanent^  the  great  majority  of 
white  voters  in  Selma,  already  registered  under  easier  standard^  were 
not  required  to  pass  these  tests,  so  that,  as  a  practical  matter,  it  was 
applied  almost  exclusively  to  the  unregistered  Negroes* 

On  February  4,  1965,  nearly  4  years  after  suit  was  originally  filed, 
the  district  court  entered  a  second  decree  which,  among  other  things, 
enjoined  use  of  the  new  literacy  and  knowledge-of-government  tests 
and  dealt  with  serious  problems  of  delay  in  processing  applications  for 
registration*  t 

The  effectiveness  of  the  litigation  approach  in  Selma,  Ala*,  is  to  be 
judged,  in  large  measure,  by  the  fact  that  less  than  3  percent  of  the 
voting  age  Negroes  in  Dallas  County  are  registered  to  vote. 

The  voting  referee  provisions  have  also  proved, inadequate  in  Perry 
County,  Ala.  In  August  1962,  a  suit  was  brought  against  the  Perry 
County  Board  of  Registrars  under  the  Civil  Rights  Acts  of  1957  ana 
1960,  alleging  racial  discrimination  against  Negro  applicants  for  voter 
registration.  As  the  court  found,  at  that  time  3,100  white  persons — 
90  percent  of  the  adult  whites—and  257  Negro^— 5  percent  of  the 
adult  Negroes — were  registered  to  vote.  After  a  trial  in  October  1962, 
the  Federal  district  court  in  November  enjoined  the  board  of  registrars 
from  discriminating  and  from  engaging  in  a  number  of  specific  dis¬ 
criminatory  practices,  including  the  rejection  of  applicants  for  incon¬ 
sequential  errors  on  the  application  form. 

In  January  1963,  civil  contempt  proceedings  were  initiated,  on  the 
ground  that  the  board  had  defied  the  court^order.  At  the  same  time, 
and  in  order  to  bring  about  the  registration  of  qualified  Negroes,  the 
voting  referee  machinery  of  the  1960  act — which  permits  application 
for  legistration  to  be  made  directly  to  the  court  or  to  a  voting  referee — 
was  invoked  by  173  Perry  County  Negroes  who  wrote  letters  to  the 
Federal  district  court  explaining  that  their  applications  for  registra¬ 
tion  had  been  rejected  by  the  State  registrars  since  the  courts  decree 
and  asking  the  court’s  help.  The  relief  provided  by  the  court  was  to 
order  the  board  of  registrars  to  meet  on  special  registration  days  and 
reconsider  the  qualifications  of  those  who  had  written  the  letters. 
The  board  of  registrars  met,  reconsidered,  and  again  rejected  most  of 
these  Negro  applicants. 

During  August  and  8eptembeM963,  an  additional  176  letters  were 
filed  in  the  district  court*  Again  the  court  did  not  consider  them 
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directly,  ruling  that  these  letters  “do  not  contain  requisite  information 
to  qualify  them  as  applications”  under  the  Statute* 

In  July  1964,  the  court  of  appeals  reversed,  directed  the  district 
court  to  process  the  applications,  and  suggested  that  “the  judge  may 
well  find  it  helpful  toutilise  the  services  of  a  referee.”  #  ' 

In  September  1964*  the  district  court  appointed  £  practicing  attor¬ 
ney  from  nearby  Hale3  County,  Ala*,  to  act  as  referee.  ThU  ipferee 
notified  the  Negroes  who  had  written  letters  to  the  court  that  hi  Would 
hold  hearings  on  their  applications,  and  134  Negroes  presented  them¬ 
selves  to  demonstrate  their  qualifications*  f  h  , 

Although  the  statute  provides  that  lii  judging  the  applicaiit^  Quali¬ 
fications  to  vote,  the  standards  used  may  be  no  more  stringeht  than 
tliose  previously  applied  to  white  applicants  during  the  period  of  dis¬ 
crimination,  and  although  virtually  no  standards  of  literacy  had  been 
imposed  in  the  past,  the  referee  administered  to  the  Negroes  a  knowl- 
edge-of-govemment  test  and  a  literacy  test*  He  also  subjected  them  to 
an  oral  dictation  test,  notwithstanding  the  earlier  enactment  of  the 
1964  Civil  Bights  Act  requiring  literacy  tests  to  be  “wholly  iq  writing.” 

Following  the  hearings,  the  referee  filed  his  reports  in  the  district 
court,  recommending  the  rejection  of  110hof  the  134  Negroes,  On  No¬ 
vember  18,  the  district  court  confirmed  the  referee's  report  in  all 
respects*  (  . 

The  Department  of  Justice  appealed  and,  this  time,  obtained  an 
order  expediting  the  hearing  of  the  appeal,  which  is  how  sefc  for  argu¬ 
ment  on  May  20,  1905— over  2  years  after  the  first  applications  were 
filed  in  the  district  court  under  the  voting  referee  provisions  of  the 
Civil'ftights  Act  of  I960,  . 

The  history  of  the  Ferry  County  case  points  up  some  of  the  inade¬ 
quacies  of  the  voting  leferee  machinery  of  the  1960  act.  Delay  is  one 
defect.  Because  the  government  must  challenge  the  referee’s  decisions, 
the  1960  act  has  the  effect  of  interjecting  yet  another  stage  of  litigation 
into  the  case.  There  are  other  defects*  The  remedy  is  not  applicable 
at  all  until  the  Government  has  brought  and  won  a  lawsuit  ana  proved 
discrimination  “pursuant  to  a  pattern  or  practice*”  The  statute  re- 

?uires  that  referees  be  qualified  voters  qf  the  Federal  judicial  district* 
n some  districts,  because  of  community  pressures,  this  is  difficult. 

DISCRIMINATORY  MISUSE  OF  TESTS  AND  DEVICES  IS  A  WIDESPREAD 

PRACTICE  * 

The  most  graphic  evidence  of  the  use  of  tests  and  devices  to  deny 
or  abridge  the  right  to  vote  on  account  of  race  or  color  appears  in  tables 
submitted  for  the  record  by  the  Department  of  Justice  Japps*  G,  H, 
and  I),  These  tables  show  that  the  Department  has  instituted  12S 
voting  discrimination  suits  in  Alabama,  22  in  Mississippi,  and  14  in 
Louisiana* 

The  results  of  the  suits  which  have  gone  to  judgment  to  date  are 
striking.  No  voting  discrimination  suitnas  ever  been  concluded  with¬ 
out  a  judicial  finding  of  racial  discrimination  by  either  the  district 
court  or  the  court  of  appeals*  In  Alabama  eight  cases  have  been 
decided,  and  the  courts  have  found  discriminatory  use  of  tests  and 
devices  in-all  eight*  In  Mississippi  nine  cases  have  been  decided,  and 
the  courts  have  found  discriminatory  use  of  tests  and  devices  in  all 

fl.  Kept*  162,  89-lf  pt.  S - <2 
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nine.  Again,  in  Louisiana,  nine  4?ases  have  been  decided,  and  the 
courts  have  found  disciriminatory  use  of  tests  and  devices  in  all  nine. 

Jfor  has  thn  abuse  of  tests  ana!<tevice$.  in  these  instances  reflected 
9^^  isolated  deviations  from  the  norm.  .In.ail  eight  decided  cases 
in  Alabama  the  courts  have  found  that  the  discriminatory  use  of 
feats  or  devices  fyas  been  pursuant  to  a  “pattern  or  practice"  of  racial 
discrimination,  In-^even  pf  the  nine  eph^dudeddawsuife  in  Louisiana 
a  patfejm  or  practice  has  bean  found,  and,  pf  the  other  two,  the  pattern 
or  practice,  issue  is  jet  to  be  decided  by  tlie  court  in  one  cape,  and  the 
other  was  decided  prior  to  en^ptment  of,  the  I960  Act  which  first 
en&ctpd  mto  lfvw  the  pattern  or  practice  concept.  And  in  Mississippi, 
pi  the  nine  cases  decided  by  the  district  courts,  a  pattern  or  practice 
has  been  fyujid;by  the  courts  in  five  cases,  the  defendants  have  ad¬ 
mitted  a  pattern,  or  practice  in  two  others,  and  appeals  are  currently 
pending  in  the  other,  two. 

Forexauiptes  in  Untied  States  v.  Louisiana  (225  F.  Supp.  353  (E  D. 
Lae  1963)),  where  the  United  States  challenged  the  validity  of  the 
State’s  constitutional  interpretation  test,  the  three-judge  court  found 
“massive  evidence  that  the  registrars  [in  a  number  of  different  coun¬ 
ties]  discriminated  against  pTegroes  not  as  isolated  or  accidental  or 
unpredictable  acts  or  unfairness  by  particular  individuals,  but  as  a 
matter  of  State  policy  in  a  pattern  based  on  the  regular,  consistent 
predictable  unequal  application  of  the  tests”  (225  F.  Supp.  381 ) .  The 
Supreme  Court,  affirming  the  district  court,  found  that  the  constitu¬ 
tional  interpretation  test  “as  written1  and  applied  was  part  of  a  success- 
fulnkn  to  deprive  Louisiana  Negroes  of  their  right  to  vote.” 

Similarly, the  application  form  has  often  been  used  as  a  test  which 
only  Negroes  must  “pass”  in  order, to  qualify.  In  United  States  v. 
Alabama  (884  F.  2d  583  (O.A.  5)),  the  court  of  appeals  found  that 
the  requirement  of  filling  out  a  lengthy  application  term  “became  the 
engine  of  discrimination"  because  whites  “wore  given  frequent  assist¬ 
ance  in  determining  the  correct  answer^”  whereas  “Negroes  not  only 
failed  to  receive  assistance,  [but]  their  applications  were  rejected  for 
slight  and  technical  errors”  (304  F.  2d  587).  Similarly,  in  Panola 
County,  Miss.,  the  court  of  appeals  found  the  application  form  “was 
treated  largely  as  ah  Information'  form  when  submitted  by  a  white 
person”  but  as  “a  test  of  skillfor  the  Negro"  (United  States  v.  Duke* 
332 F. 2d  759, 787  (C.A.5)).  r 

Another  example  of  the  difference  iii  treatment  accorded  whites  and 
Negroes  occurred  in  George  County,  Miss.,  where  Negro  college  grad- 
were  rejected  white  a  white  applicant  was  registered  wlio  gave 
the  following  interpretation  of  a  State  constitutional  provision  that 
there  shall  be  no  imprisonment  fqr  debt”:  “I  think  that  a  Neorger 
should  have  2  years  in  college  be  fore  voting  be  cause  he  don’t  under 
stand.’?  He  also  had  .explained  to  the  registrar’s  evident  satisfaction 
that  the  duties  and  obligations  of  citizenship  were  “under  Standing 
of  pepper  &  Government  ship  bessing.” 

Often  whites  are  not  made  to  take  the  tests  at  all.  See  United  States 
v.  Clement  (231  F.  Supp.  913  (W.U.  La.) ),  where  Judge  Dawkins 
said:  ,r 

Professionally  trained  Negroes  [including  public  school  ’ 

principals  and  teachers] -were  rejected  on  thebasis  of  the  oral 

test,  while  white  persons  with  Sixth  grade  education  and  less 

were  registered  without  taking  the  test  at  all. 
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To  the  same  effect,  see  United  States  v.  Duke,  supra;  United  States 
v.  Mississippi  ( Walthall  County)  (839  F.  2d  679  (C.A.  6)  \  United 
States  v.  Raines  (189  F.  Supp.  121  (N.D.  Ga.) )  ;>■  United  States  v. 
Wilder  (222  F.  Supp.  749  { W.D.La.) } :  United  States  v.  Crawford 
(229  F.  Sitpp.  898  ( W.D:  La.)  )  ♦  United  States  v,  R&msey  (8  R.R.L.R. 
156  (S.D. Hiss.)Jap?rpwd,331  F. 2d824  (C.A.5)).:- 

Similar  examples  of  discriminatory  misustf  of  literacy-  tests  and 
devices,  including  misuse  of  the  application  form  as  a  test,  can  be 
found  m  United  States  v.  MoElveen  (180  F.  Supp.  10  (E.D.  La.), 
affirmed,  362  U.S.680)  ;  United  States  ?.  Atkins  (323  F.  2d  783  (C.A. 
5) ) :  United  States  v.  Penton  (212  F.  Supp.  198  (M.D,  Ala.  1962)  )  s 
United  States  v.  Parker  (236  F.  Supp.  511  (M.D.  Ala.  1964) ) ;  Untied 
States  v.  Mississippi  (Walthall  County),  supra  (C.A.  5  1964) :  United 
States  v.  Lynd  (301  F.  2d  818  (O.A.  5),  certiorari  denied;  571  U.S: 
893_  and  321  F.1  2d  26*  (C.A..'  5),  certiorari  denied,  375  U.S.  968) ; 
United  States  ?.  Raines,  supra;  United  States  v.  Fen  (211  F.  Supp. 
25  (ET>.  La.),  affirmed,  334  F.  2d  449"  (C.  A.  5, 1964)  ) ;  Untied  States 
v.  Clement  (231  F.  Supp.  913  (W.D.  La.  1964)) ;  Untied  States  V. 
Wilder ,  supra;  Untied*  States  v-..  Ramsey,  supra;  United  States  v. 
Cartwright  (230  F.  Supp.  873  (  M.D.  Ala.) ) ;  United  States?.  Hines 
(9  R.R.L.R,  1332  (N.D.  Alo.) ) United  States  v.  Crawford  (229  F. 
Supp.  898  (W.D.  La.) ) ;  United  States  v.  Association,  of  Citisen  Co%n- 
oils  (196  F,  Supp.  908  (W.D,  La.) ) ;  Untied  States  v.  Ford  (9 
R.R.L.R.  1330  (S.D.  Ala.));  Untied  Stales  v.  Cost  ( — R.R.L.R.  — 
(N.D.  Miss.) ) ;  United  States  v.  Atkins  ( —  F.  Supp.  —  (S.D.  Ala. 
1965) ) ;  Untied  States  v,  Campbell  ( — F.  Supp  —  (KJD.Miss.  1965)). 

Tests  of  knowledge  of  a  wide  variety  of  subjects,  including  the 
duties  and  obligations  of  citizenship,  have  been  used  for  discrimina¬ 
tory  purposes  or  with  a  discriminatory  effect  (United  States  v.  At¬ 
kins,  —  F.  Supp.  —  (S.D.  Ain.  19651 ;  United  States  v.  Atkins,  323 
F.  2d  733  (C.A.  5) ;  United  States  v.  Parker,  236  F.  Supp,  511  (M.D. 
Ala.  1964)  ,*  United  States  v.  Louisiana,  225  F.  Supp.  553  (E.D.  La.), 
affirmed,  —  U.S.  —  (March  8,  1965)),  including  requirements  that 
the  applicant  know,  understand,  or  interpret  his  exact  age  in  years, 
months,  and  days  (United States  v.  McEVoeen,  190  F.  Supp.  10, 12-13 
(E.D.  ha.) ,  affirmed,  362  T7.S.  580)  or  knowledge  of  local  government 
(as  m  United  States  v.-Wardi  (S.D.  Miss.)  appeal  pending  (C.A.  5)  ). 

Decisions  in  cases  filed  by  the  Department  of  Justice  show  that 
illiterate  whites  have'  been  registered  in  Mississippi  in  at  least  Clarke, 
Forrest,  George,  Panola,  Sunflower,  Tallahatchie  and  Walthall  Coun¬ 
ties.  Iii  Alabama  illiterate  whites  were  registered  at  least  in  Macon 
and  Sumter  Counties.  In  Louisiana  illiterates  were  registered  in  Jack- 
son  and  Plaquemines  Parishes.  : 

Indeed,  the  practice  of  registering  illiterates  is  doubtless  much  iViore 
common  than,  these  cnees  reveal.  Often  it  was  not  essential  to  the  gov¬ 
ernment’s  cases  to  show  this  because  of  other  practices  which  disguise 
the  registration  of  illiterate  whites,  e.g.,  simple  failure  to  administer 
teBts  to  whites  at  all,  assisting  whites  in  filling  out  forms  aiid  answer¬ 
ing  questions,  allowing  whites  tb  register  by  merely  signing  the  reg¬ 
istration  book,  registration  by  proxy,  and  the  like.  ■ 

Thus,  in  Dallas  County,  over:  a  o-year  period  47  percent  of  white 
application  forms  were  filled  ©kt  by  someond other  than  the  ap* 
pi  leant;  ahd  the  answers  to  one  question  on  1,160  of  these  forum  were 
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proved  by  expert  handwriting  analysis  to  have  been  filled  out  by  a 
registrar.  *  ; 

The  voucher  requirement  has  similarly  been  used  to  effect  discrimi¬ 
nation*  Registrars  have  required  Negroes*  but  not  whites,  to  produce 
supporting  witnesses  to  vouch  for  them  (United  States  v.  Ward,  222 
F*  Supp.  617  (W.D.  La,}),  Registrars  have  required  Negroes  to 

E reduce  whites  to  vouch  for  them  (United  Staten  v.  Birm ,  mpra; 

rnited  States  v*  Manning,  205  F.  Supp.  172.  (W.D.  La*) ;  United 
States  v,  Logm,  —  F.  Supp*  —  (S*D*  Ala*},  appeal  pending  (C*A*#5) ; 
United  States  v*  Ward,  supra) ,  and  registrars  have  helped  whites, 
but  not  Negroes,  iu  obtaining  supporting  witnesses  ( United  States  v* 
Bines .  &icpra) . 

And  “good  moral  character’1  requirements  have  also  been  instru¬ 
ments  of  discrimination.  In  addition  to  the  Dallas  County  incident 
earlier  described  (United  States  y*  Atkins,  323  F*  Sd  733  (C.A*  5)), 
such  misuse  has  been  challenged  in  a  number  of  pending  suite* 
United  States  v*  Ward  (No*  21,717  (George  County,  Miss.)  (C.A,  6) ) ; 
United  States  v.  Daniel  (Jefferson  Davis  County,  Miss.)  (S.D. 
Miss*) ;  United  States  v.  BeUanyder  (Jefferson  County,  Ala*)*  Thus 
in  George  County,  Miss.,  a  Negro  was  rejected  for  bad  character  on 
the  basis  of  “complaints11  of  immoral  conduct  on  his  part,  without 
any  opportunity  for  him  to  rebut  the  “charge*” 

These  practices  often  contiitue  despite  the  entry  of  court  decrees* 
To  cite  but  one  example,  in  United  States  v.  Penton  (212  F*  Supp. 
193t  (M*D*  Ala*)),  the  district  courk  noting  that  it  had  previously 
decided  two  voting  rights  suits,  said  that  “in  spite  of  these  prior  judi¬ 
cial  declarations,  the  evidence  in  this  case  makes  it  clear  that  the 
defendant  State  of  Alabama  *  *  *  continues  in  the  belief  that  some 
contrivance  may  be  successfully  adopted  and  practiced  for  the  pur¬ 
pose  of  thwarting  equality  in  the  enjoyment  of  the  right  to  vote  by 
citizens  of  the  United  States  *  *  Even  after  the  district  court’s 


decision  in  Penton,  the  discriminatory  activity  continued*  In  United 
States  v*  Parker  (238  F.  Supp*  511  (M.D.  Ala*) ),  decided  December 
17, 1984,  the  court  found  that  since  its  previous  order  in  Pentoru  the 
Board  of  Elections  of  Montgomery  County  had  instituted  a  “new 
application  form  *  *  *  as  a  means  for  continuing  the  rejection  of 
qualified  Negro  applicants.  *  *  *”  Court  orders  have  also  been 
evaded  or  disregarded  in  Forrest  and  Tallahatchie  Counties  in  Missis¬ 
sippi,  Dallas,  Periy,  Bullock,  and  Macon  Comities  in  Alabama,  and 
Plaquemines  Parish  in  Louisiana,  to  cite  just  some  instances* 

Moreover,  the  Department  of  Justice  has  filed  actions  alleging  that 
Mississippi;  Alabama,  and  Louisiana  have  each  enacted  new  and  more 
onerous  qualifications  laws  which  discriminate  against  Negroes  even  if 
fairly  administered,  since  registration  is  permanent  in  these  States 
and  the  vast  majority  of  Negroes  barred  unlawfully  in  the  past  must 
now  submit  to  these  new  tests  or  devices  while  most  of  the  whites  have 


a  lifetime  exemption*  See  United  States  v.  Board  of  Registration  of 
Louisiana  (E.D*  La*);  United  States  v*  Mississippi  ( —  U.S*'  — 
(March  8, 1965) ) ;  United  States  v+  Louisiana  ( —  U,S,  (March  8, 
1965) ) ;  United  States?*  Baggett  (M,D.  Ala.)  * 

These  facte  speak  clearly:  In  widespread  areas  of  several  States 
tests  and  devices  as  defined  in  this  bill  have  been  effectively  used  to 
deny  or  abridge  the  right  to  vote  on  account  of  race  or  color. 
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the  means  chosen  for  ^triggering”  the  suspension  of  testa  and 

DEVICES  AND  FOR  AUTHORIZING  APPOINTMENT  OF  EXAMINERS 

Section  3  o.f  the  bill  as  reported  follows  the  judicial  remedy  tradition 
by  providing  for  suspension  of  tests  and  devices  andL  appointment  of 
examiners  after  a  judicial  determination  has  been  made  that  violations 
of  the  15th  amendment  have  occurred  (except  that  examiners  may  be 
appointed  as  part gf  interlocutoiy  judicial  relief).  f,  ■■ 

Under  section  4,  however,  tests  or  devices  would  be  suspended,  and 
the  appointment  of  examiners  authorized,  upon  the  coincidence  of 
three  factors:  (1)  Where  such  tests  or  devices  were  maintained  as  a 
qualification  for  voting  on  November  1, 1964;:  ^2)  where  less  than  60 
percent  of  persons  of  voting  age  (other  than  aliens,  and  military1  per¬ 
sonnel  and  their  dependents)  were  registered  to  vote  on  November 
1,  1964,  or  voted  in  the  presidential  election  of  1964;  and  (8)  where 
more  than  20  percent  of  the  1960  voting  age  population  was  non¬ 
white,  In  addition,  tests  and  devices  would  be  suspended  and  ex¬ 
aminers  authorized  whenever  the  Attorney  General  requests  and  the 
Census  Director  determines  by  a  survey  that  fewer  than  25  percent 
of  persons  of  voting  age  of  any  race  or  color  are  registered  to  vote  at 
the  time  of  the  survey,® 

The  record  before  the  committee  leaves  no  doubt  that,  where  the 
three  factors  described  above  are  present,  low  electoral  participation 
is  almost  always  the  result  of  racially  discriminatory  use  of  tests  and 
devices.  The  evidence  supporting  this  conclusion  is  overwhelming. 

In  the  presidential  election  of  1964,  ballots  were  cast  by  62  percent 
of  the  American  electorate*  (See  app.  A.)  Only  if  States  fell  below 
the  national  average.  In  9  of  these  17  States,  fewer  than  50  percent  of 
the  persons  of  voting ,  age  voted  in  the  presidential  election  of  1964* 
Of  these  nine  States,  seven  employed  tests  or  devices*  A  survey  of  reg¬ 
istration  data  in  six  of  these  States  (Alabama,  Georgia,  Louisiana,' 
Mississippi,  South  Carolina,  and  Virginia)  indicates  that  a  large  pro* 
portion  of  nonwhites  of  voting  age  are  not  registered  to  vote.  (See 
app.  C,)  In  these  States  the  low  percentage  or  persons  who  voted  hi 
the  presidential  election  of  November  1964  reflects  the  large  numbers 
of  non  whites  of  voting  age  who  were  not  registered.  Only  in  Virginia 
is  less  than  20  percent  of  the  voting  age  population  non  white*  How¬ 
ever,  in  43  of  .130  political  subdivisions  (counties  and  independent 
cities)  in  Virginia,  in  which  less  than  60  percent  of  the  voting  age 
population,  excluding  aliens  and  persons  in  active  military  service  and 
their  dependents,  the  non  white  voting  age  population  is  more  than  20 
percent  of  the  total. 

While  evidence  of  racial  discrimination  in  the  voting  process  has 
been  found  in  at  laast  five  of  these  States— Alabama,  Mississippi, 
Louisiana,  South.  Carolina  and  Georgia — the  Department  of  Justice 
has  focused  its  efforts  primarily  on  areas  where  voting  discrimination 
has  been  most  severe. 

We  have  described  earlier  the  large  number  of  lawsuits  brought  by 
the  Department  of  Justice  in  Alabama,  Louisiana,  and  Mississippi,  the 
number  of  court  findings  of  discrimination  by  abuse  of  testa  and  de¬ 
vices,  the  number  of  findings  of  a  pattern  or  practice  pf  discrimination,, 
and  the  fact  that  no  voting  discrimination  case  brought  by  the  De- 

*The  undersigned  hold  differ  Lug  vk we  with  respect  to  thk  pvovkkn*  It  ie  ndt  dkcueeed 
further  herein. 
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partment  has  ever  been  concluded  without  a  finding  of  discrimination. 
The  statistics  for  counties  in  which  these  numerous  suits  were  brought 
uniformly  support  the  conclusion  we  have  reached  that  low  registra¬ 
tion  and  voting  has  been  the  result  of  racially  discriminatory  use  of 
tests  and  devices. 


Thus,  in  the  Alabama  counties  where  suits  were  brought  by  the 
Department  of  Justice,  the  figures  show  a  substantial  nonwhite  voting 
age  population,  a  higli  percentage  of  white  registration^  a  low  per- 
centage  of  nonwhite  registration  and  low  voter  turnout  in  the  presi¬ 
dential  election  of  1964.  (See  app.  IX)  Similarly,  in  the  Mississippi 
counties  where  suits  were  instituted,  the  statistics  again  reveal  a  Sub¬ 
stantial  nonwhite  voting  age  population,  a  high  percentage  of  white 
registration  and  a  low  voter  turnout  in  the  presidential  election,  (See 
app.  FL  And  the  statistical  pattern  holds  true  in  Louisiana:  a  sub¬ 
stantial  nonwhite  voting  age  population  in  each  county  where  a  suit 
has  been  filed,  a  high  percentage  of  whites  registered,  a  low  percentage 
of  nonwhites  registered,  and  a  low  voter  turnout  in  the  last  presi¬ 
dential  election.  (See  app.  E.) 

An  analysis  of  the  registration  data  for  Hie  States  covered  by 
section  4(b)  (1)  and  (2)  reveals  a  similar  pattern :  a  substantial  non¬ 
white  voting  age  population,  a  high  percentage  of  white  registration, 
a  low  percentage  of  nonwhite  registration,  a  low  voter  turnout  in  the 
presidential  election  of  1&64,  and  the  use  of  a  test  or  device.  (See 
app.  C.)  t  ' 

Another  similarity  exists  among  the  States  of  Alabama,  Georgia, 
Louisiana,  Mississippi,  and  South  Carolina.  Each  has  had  a  general 
public  policy  of  racial  segregation  evidenced  by  statutes;  in  force  and 
effect  in  the  areas  of  travel,  recreation,  schools  ana  hospital  facilities. 
(See  app.  J.)  Of  the  21  States  which  maintain  a  test  or  device  (see 
app.  B),  there  are  only  8,  other  than  these  5,  which  have  had  a  policy, 
of  racial  segregation  reflected  by  their  laws.  In  one  of  these,  North 


In  another,  Virginia,  43  out  of  180  political  subdivisions  ate  covered. 
The  third,  Delaware,  is  a  State  whose  statutes  now  reflect  a  reversal 
of  that  policy.  This  reversal  is  evidenced  by  the  recent  enactment  of 
antidiscrimination  statutes  in  areas  of  public  accommodations  and 
employment. 

On  the  other  hand,  in  most  of  the  States  which  maintain  tests  or 
devices  but  in  which  more  than  50  percent  of  the  voting  age  popula¬ 
tion  voted  in  the  presidential  election  Of  1964  there  are  statutes  pro¬ 
hibiting  racial  discrimination  in  education,  public,  accommodations, 
employment,  and  housing,  (See  app.  K.)_  Since 'these  ' States  ex¬ 
press^  in  so  many  areas,  a  public  policy  against  racial  discrimination, 
ft  may  be  assumed— ana  the  record  shows  no  contrary  evidehce— that 
discrimination  in  voting  on  account  of  race  does  not  exist. 

In  conclusion  it  appears — 

(a)  that  where  there  is  a  substantial  nonwhite  voting  age 
population; 

( J)  that  where  tests  or  devices  are  used ;  and  ■ 

(o)  that  where  there  is  low  voter  participation — 
this  low  voter  participation  and  accompanying  low  nonwhite  regis¬ 
tration  almost  always  is  caused  by  the  discriminatory  use  of  tests  or 
devices  in  violation  of  the  15th  amendment.  /'  i 
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Section  4(a)  provides  for  an  “escape  clause*’  under  which  a  State  or 
separate  subdivision  as  to  -which  the  determinations  provided  for  in 
section  4(b)  (1)  and  (2)  have  been  made  as  a  separate  unit  may  come 
into  the  District  Court  for  the  District  of  Columbia  and  show  that 
no  test  or  device  has  been  used  in  a  discriminatory  manner  during  the 
5  preceding  years;  This  means  that  in 'Such  ail  area  where  in  fact 
discrimination  has  been  for  that  period  and  is  nbneerfstent— assuming 
such  an  area  to  exist^-that  fact  may  be  shown  and  the  prohibition  on 
tests  and  devices  lifted'  accordingly.  The  5-yfear  period  was  selected 
in  order  to  provide  for  an  appropriate  period  of  proof  of  the  elimina¬ 
tion  of  the  effects  of  past  discrimination.  #  ' 1 

The  undersigned  support  the  provisions  of  the  bill  which  provide 
for  the  appointment  of  examiners  under  the  circumstances  set  forth  in 
the  bill.  History  has  shown  that  suspension  of  the  tests  and  devices 
alone  would  not  assure  access  of  allpersohs  to1  voting  and  registration 
without  regard  to  race  or  color-  The  maladministration  of  tests  and 
devices  has  been  the  major  problem.  Other  tactics  of  discrimination* 
however,  have  been  used  and  could  readily  bS  resorted  to  by"  StAte  or 
local  election  officials  where  tests  and  devices  have  been  suspended. 

That  this  is  so  is  demonstrated  by  two  recent  actions  in  Louisiana 
and  Alabama.  The  registrars  in  East  and  West  Feliciana’  Parishes 
were  enjoined  by  the  three-judge  district  court  in  United  States  v* 
Louisiana  (225  F,  Supp.  353  (E.D.  La.  1963),  affirmed*  —  U.S:  — 
(Mar*  8,  1963))*  from  using  various  State  literacy  tests.  Their 
response  was  to  close  the  registration  office  thus  freezing  the  existing 
unlawful  registration  disparity  in  those  parishes.  In  Dallas  County* 
Ala.,  the  registrars  (os  found  By :  the  district  court)  slowed  down 
the  pace  of  registration  so  as  to  prevent  any  appreciable  number  of 
Negroes*  qualified  or  not,  from  completing  the  registration  process. 
The  appointment  of  examiners  is  the  effective  answer  to  sudft  tactics. 

We  nave  also  provided  for  the  suspension  of  te3ts  and  devices  until 
such  time  as  the  court  determines  that  the  State  or  subdivision  h#s 
been  for  a  5-year  period  and  is  free  Of  discrimination.  Our  reasons 
are  as  follows : 

First,  it  appears  from  the  history  of  the  adoption  of  the  tests  and 
devices  coupled  with  their  record  of  thei*  administration  in  the  per¬ 
tinent  areas  that  they  were  not  intended  to  and  do  not  serve  any 
purpose  but  to  disenfranchise  Negroes,  In  effect,  these  States  and 
subdivisions  have  chosen  not  to  have  tests  and  devices  because  they 
are  not  applied  to  all  applicants  to  register 'And  vote,  Under  these 
circumstances  we  believe  the  applicable  rule  to  be  that  declared  by  the 
late  Mr.  Justice  Felix  Frankfurter : 

It  wohld  be  a  narrow  conception  of  jurisprudence  to  con¬ 
fine  the  Potion  of  “laws”  to  what  is  found  written  on  the  stat¬ 
ute  books,  and  to  disregard  the  gloss  which  life  lias  written 
upon  it.  Settled  State  practice  cannot  supplant  constitu¬ 
tional  guarantee,  but  it  can  establish  what  is;  State  law.  The 
equ&lorotection  clause  did  not  write  an  empty  formalism  into 
the  Constitution,  Deeply  embedded'  traditional  ways  of 
carrying  out  State  policy,  *  *  *  are^often  tougher  and  truer 
law  than  the  dead  words  of  the  written  text  (NashviUey  O . 

St  Z,  Ry*  v,  Browning^  310  U.S.  862,  369  (1940) ). 


16  VOTING  rights  legislation 


In  auspending  the  use.  of  teste  and  devices,  Congress  would  be  ap¬ 
plying  to  Negroc$.the  “law”  applied  to  whites. 

.  Second,  many,  teste  and  devices  used  in  these  States  are  not  sus¬ 
ceptible,  of  fair  administration.  For  example,  this  is  the  case  with 
respect  to  the  requirement  that  registered  voters  must  vouch  for  new 
applicants  in  areas  where,  practically  no  Negroes  are  registered  and 
where  whites  cannot  be  found  to  vouch  for  Negroes. 

5  H/l  .  TT1  nn-rt  1  a ^  l. !  JK-"L l!  '  .  ...  ...  .♦  1 
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been  recently  enacted  following  a  long  period  of  racial  discrimination. 
Fair  administration  would  freeze  the  present  white- Jtegro  registra¬ 
tion  disparity  created  by  past  violations  of  the  isth  amendment, 
As  the  Supreme  Court  statedintfmted  States  v.  L&wkiana  (—  U.S, 
—  (Mar.  8, 1965}),  undeg  such  circumstances  the  laws  ought  not  to  be 
applied.;  ,  .... 

i  -i  Fourth,  .the  educational  differences  between  whites  and  Negroes  in 
the  areas  to  be  covered  by  the  prohibitions— differences  which  are 
reflected  in  the  record  before  the  committee— would  mean  that  equal 
implication  of  the  teste  would  abridge  16th  amendment  rights.  This 
advantage  to  whites  is  directly  attributable  to  the  States  and  localities 
involved-,  , 

t  Fifth,  it  would  be  unfair  to  apply  these  tests  or  devices  to  Negroes 
m  States  whose  voting  laws  were  enacted  while  large  numbers  of 
Negroes  ere  illegally  disenfranchised  and  had  no  say  in  the  adoption 
of  the  li  3.,  The  proper  solution  is  to  enfranchise  the  Negroes  on  the 
same  terms  as  the  whites  have  been  permitted  to  vote  and  then,  after 
a  during  which  equal  voting  rights  are  exercised^  per- 

mit  the  people  to  determine  such  qualifications  as  they  desire.  This 
is  what  the  bill  will  do.  ' 

,  Sixth,  as  described,,  local  officials  commonly  have  not.  applied  the 
teste  and  devices  to  whites.  If  examiners  were  required  to  Administer 
them,  there  is  risk  that,  while  examiners  were  applying  them  to  Ne- 
groes  who  apply,  whites  would  be  registered  by  local  officials  who 
would  no^/be  requiring  compliance. 

We  are  also  of  the  view  that  an  entire  State  covered  by  the  test  and 
device  prohibition  of  section  4  must  be  able  to  lift  the  prohibition  if 
any  part  ofat  is  to  be  .relieved  from  the  requirements  of  section  4. 
I  he  statewide  ban  is  a  prophylactic  measure  grounded  on  the  prob¬ 
ability  of  future  discrimination  throughout  the  State  even  if  it  may 
in  some  areas.  As  the  Supreme  Court  said  about  title  II 
of  the  Ci  vil  Bights  Act  qf  1964 : 


With  this.situation  spreading  as  the  record  shows,  Congress 
was  not  required  to  await  the  totAl  dislocation  of  com¬ 
merce.  *  *  •  “Congress  was  entitled  to  provide  reasonable 
measures.  *  *  *  ”  (Kateenbach  v.  MoChmg,  379 
U..o*  294,301). 


Moreover,  in  most  of  the  States  affected  by  section  4  local  boards  of 
registration  are  m  closely  and  directly  controlled  by  and  subject  to 
the  direction  of_  State  boards  of  election— and,  indeed,  the  State  leg¬ 
islature— that  they  would  Be  required  to  misapply-  teete  and  devices, 
oTthe^tftte govern r  inclinations,  if  this  suited  tht  general  policy 
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CONSTITUTION  ALLTV  *  ^  . 

The  proposed  legislation  implements  the  eipLj^itxoiiiniajrid  .of  the 
16th' amendment' that  “the  right  *  *  '*  to  vote  shall  not  be  denied  or 
abridged  *  *  *  by  any  State  on  account  of  race  [or]  color*” 

1,  The  power  of  Congress 

Section  2  of*  the  amendment  s$ye,  with  respect  to  the  15  th  'article  of 
amendment:  “Tfie  Congress  shall  have  .power  to  enforce  this- article 
by  appropriate  legislation”  ( Amend*  XV>,  §  2)  Here,  thenj  we  draw 
on  one  of.  the  powers  expressly  delegated  by  the  people  and  by  the 
States  to  the  Congress — the  power  to  prevent  the  denial  or  Abridge¬ 
ment  of  the  right  to  vote  on  account  of  race  or  color* 

No  statute  confined  to  enforcing  the  15th  amendment  exemption 
from  racial  discrimination  in  voting  has  ever  been  voided  by  the  Su- 

Sreme  Court.  The  criminal  laws  involved  in  the  cases  oi' United 
totes  v.  Reese  (92  U.3,  214),  and  James  v*  Bduman  (190  UiS.  127), 
were  held  bad  because  they  purported  to -punish  interference  with 
voting  on  grounds  other  than  pace.  Indeed,  m  Reese  (92  U.S*  at  218) , 
and  again  in  Bmtmon  (190  ij.S*  at  138-139),  the  Supreme  Court 
expressly  recognised  the  power  of  Congress  to  deal  with  racial  dis¬ 
crimination  in  voting:  . 

If  citizens  of  one  race  having  certain  qualifications  are  per¬ 
mitted  by  law  to  vote,; those  of  another  having  the  same 
qualifications  must  be.  Previous  to^this  amendment,  there 
was  no  constitutional  guarantee  against  this  discrimination : . 
now  there  is.  It  follows  that  the  amendment  has  invested 
th©  citizens  of  the  United  States  with  a  new  constitutional 
right  which  is  wtihin  the  protecting  power  of  Congress*  , 
That  right  is  exemption  from  discrimination  in  the  exercise 
of  the  elective  franchise  on  account  of  race,  color,  or  previous 
condition  of  servitude.  This,  under  the  express  provisions 
of  the  second  section  of  the  amendment,  Congress  may  en¬ 
force  by  “appropriate  legislation.” 

(See  also  United  States  v.  Raines^  362  U.S*  17  (1957  act)  ;  United 
States  Thorn W)  362  U.S*  58  (same)  yllrnmah  v.  Larche^  363  U.S. 
420  (Civil  Rights  Commission  rules  under  1967  act) ;  Alabama  v. 
United  States ,  371  U.S.  37  (1960  act) ;  United  States  v.  Mississippi 
No.  73,  this  term,  decided  Mar  8,  1966  (same) ;  L&nisiana  v.  United 
Statefy  No.  67,  this  term,  decided  Mar.  8,  1965  (same).) 

/It  remains  only  to  see  whether  the  mewns  suggested  are  appropriate. 
In  the  case  of  Ex  Parte  Virginia ,  already,  referred  to,  still  speaking  of 
the  three  postwar  amendments,  the  Court  continues  (100  U.S.  at 
345-346) : 

Whatever  legislation  is  appropriate,  that  is,  adapted  to 
carry  out  the  objects  the  amendments  have  in  view,  whatever 
tends  to  enforce  submission  to  the  prohibitions  they  contain, 
and  to  secure  to  all  persons  the  enjoyment  of  perfect  equality 
of  civil  rights  and  the  equal  protection  of  the  laws  against 
Stale  denial  or  invasion,  if  not  prohibited,  is  brought  within 
the  domain  of  congressional  power* 

.  *  Th  Jr  section  of  the  statement  Jb  cat  Interidcd  to.  comment  upon  or  dlacnsa  the-con- 
BtltutJonfllitf  of  sec.  9t  the  pell  tas  provision. 

8.  ifi*.  SO— i,'  m,  3 — -3 
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See,  also,  Everand's  Breweries  v.  Day  (265  TLS.  545,  568-559),  ap¬ 
plying  the  same  standard  to  the  enforcement  section  of  the  prohibi¬ 
tion  (18th)  amendment*  And,  United  States  v,  Raines  (362  U.S. 
17,25)* 

Relationship  of  this  bill  to  the  right  of  the  i States  to  fix  gualificaiions 
for  voting 

Article  I,  section  2,  and  the  17th  amendment  to  the  Constitution 
permits  the  right  of  the  States  to  fix  the  qualifications  for  voting. 
However,  the  15th  amendment  outlaws  voting  discrimination,  whether 
accomplished  by  procedural  or  substantive  means*  The  restriction  of 
the  franchise  to  whites  in  the  Delaware  constitution  was  a  “voting 
qualification*”  Thus  it  had  to  bow  before  the  15th  amendment  ( Neal 
v.  Delaware*  103  TJ.S.  370)  *  So  did  the  grandfather  clauses  of  Okla* 
homa  and  Maryland,  which  were  also  substantive  qualifications  ( Guinn 
v*  United  States,  238  TJ.S*  347;  Myers  v.  Anderson,  238  U.S*  368)* 
Nor  are  only  the  most  obvious  devices  reached.  As  the  Court  said 
in  Lane  v,  Wilson  (307  TLS*  268,  275) :  “The  amendment  nullifies 
sophisticated  as  well  as  simple-minded  modes  of  discrimination*” 
Literacy  tests  and  similar  requirements  enjoy  no  special  immunity* 
In  Lassiter  v*  Northampton  Election  Board  (360  TJ.S*  46),  the  Court 
found  no  fault  with  a  literacy  requirement,  as  such,  but  it  added: 
“Of  course,  a  literacy  test,  fair  on  its  face,  may  be  employed  to  per¬ 
petuate  that  discrimination  which  the  15th  amendment  was  designed 
to  uproot”  (Id*  at  63).  See,  also,  Gray  v*  Sanders  (372  U>S*  368, 
379) ,  Furthermore,  as  the  opinion  in  Lassiter  notes,  the  Court  had 
earlier  affirmed  a  decision  annulling  Alabama’s  literacy  test  on  the 
ground  that  it  was  “merely  a  device  to  make  racial  discrimination 
easy”  (360  TLS.  at  53) ,  (See  Davis  v*  Sehnell ,  336  TLS*  933,  affirming 
81  F.  Supp*  872*)  The  Supreme  Court  has  also  just  voided  one  of 
Louisiana’s  literacy  tests  (Louisiana  v*  United  States,  No.  67,  this 
term*  decided  March  8*  1968).  Mr*  Justice  Frankfurter,  speaking 
for  tne  Court  in  GomiUion  v*  Lightfoot  (364  TLS*  339,  347),  a  15th 
amendment  case  said : 

When  a  State  exercises  power  wholly  within  the  domain  of  - 
State  interest,  it  is  insulated  from  Federal  judicial  review* 

But  such  insulation  is  not  carried  over  when  State  power  is 
used  as  an  instrument  for  circumventing  a  federally  pro¬ 
tected  right. 

Thus,  so  long  as  State  laws  or  practices  erecting  voting  qualifica¬ 
tions  do  not  run  afoul  the  15th  amendment  or  other  provisions  of  the 
Constitution,  they  stand  undisturbed.  But  when  State  power  is 
abused,  it  is  subject  to  Federal  action  by  Congress  as  well  as  by  the 
courts  under  the  15th  amendment.  That  was  expressly  affirmed  in  the 
Lassiter  case  where  the  Supreme  Court  said  that  “the  suffrage  **  * 
is  subject  to  the  imposition  of  State  standards  which  are  not  discrimi¬ 
natory  and  which  do  not  contravene  any  restriction  that  Congress, 
acting  pursuant  to  its  constitutional  powers,  has  imposed”  (360 
TLS,  61). 

8.  The  appropriateness  of  legislation 

The  factual  background  is  always  relevant  in  assessing  the  constitu¬ 
tional  “appropriateness”  of  legislation.  See,  e.g.y  Qhicago  Board  of 
Trade  v*  Olsen,  262  TLS,  1,  32;  Labor  Board  v*  Jones  &  Laugtdin, 
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301  XJ.S.  1,  43;  Wickard  v.  Filbum,  317  "EJ.S.  Ill,  125—128;  United 
States  v.  Gainey,  No.'  13,  this  term,  decided'  March -1, 1965.  The  rule 
applies  in  the  area  of  persistent  racial ,J  discrimination.  See,  e.y., 
Brown  v.  Board  of  Education,  347  U.S.  483 ;  Eubanks  v.  Louisiana, 
356  U-S-  584 ;  Griffin  v.  School  Board,  377  US,  218;  Louisiana  v; 
United  States,  No.  67,  this  term,  decided  March  8,  1965.  ' 

There  can  be  no  doubt  about  the  present  need  for  Federal  legislo 
tion  correct  widespread  violations  of  the  15th  amendment.  The 
prevailing  conditions  in  those  areas  where  the  bill  will  operate  offer 
ample  justification  for  congressional  action  because  there  is  little  basis 
for  supposing  that  about  action,  the  States  and  subdivisions  affected 
will  themselves  remedy  the  present,  situation,  in  view  of  the  history  of 
the  adoption  and  administration  of  the  several  tests  and  devices 
reached  by  the  bill. 

The  choice  of  the  means  to  solve  a  problem  within  the  legitimate 
ooncem  of  the  Congress  is  largely  a  legislative  question.  What  the 
Supreme  Court  said  in  sustaining  the  constitutionality  of  the  Civil 
Rights  Act  of  1964  is  fully  applicable : 

*  *  *  where  we  find  that  the  legislators,  in  light  of  the 
facts  and  testimony  before  them.  Have  a  rational  basis  for 
finding  a  chosen  regulatory  scheme  necessary  to  the  protection 
of  commerce,  our  investigation  is  at  an  end.  *  *  *  (Kateen- 
lach  v.  McChmg,  379  US.  294, 303-304) . 

In  enforcing  the  15th  amendment  Congress,  may  forbid  the  use  of 
voter  qualification  laws  where  necessary  to  meet  the  risk  of  continued 
or  renewed  violations  of  constitutional  rights  even  though,  in  the  ab¬ 
sence  of  the  course  of  illegal  conduct  predicated  upon  the  use  of  such 
tests,  the  same  State  laws  might  he  unobjectionable. 

The. bill  provides  a  means  for  a  State  or  subdivision  to  show  that  it 
is  not  in  violation  of  the  15th  amendment.  There  is  ample  precedent 
for  that  procedure.  See  e.g..  Emergency  Price  Control  Act  of  1942, 
section  203  (a),  56  Stat.  23;  Civil  Rights  Act  of  1964,  section  709(c), 
78  Stat.  241,  263,  42  U.S.C.A,  2000a-8(c) ;  Interstate  Commerce  Act, 
section  204(a)  (4a),  49  U.S.C.  304(a)  (4a) ;  Securities  and  Exchange 
Commission  Rule  10  B-8 (f) .promulgated  pursuant  to  Securities  Ex¬ 
change  Act  of  1934, 15  U.S.C.  78j  (b)  .  Congress  has  also  previously 
established  a  single  forum  for  determining  questions  of  national  con¬ 
cern,  and  the  Supreme  Court  has  approved  its  action.  See  Emergency 
Price  Control  Act  of  1942,  section  204  (a) ,  (d),  56  Stat,  23 ;  LocTeetry  v. 
Phillips,  319  U.S.  182. 


ANALYSIS  OF  THIS  BILL 

The  title  of  the  bill  has  been  amended  to  indicate  that  this  is  a  bill 
to  enforce  the  15th  amendment  to  the  Constitution  and  ((for  other 
purposes.1 ” 

Section  1 

The  first  section  states  that  the  title  of  the  statute  is  the  .“Voting 
Rights  Act  of  1965,”  '  « 

Section  3 

This  section  grants  to  all  citizens  of  the  United  States  a  right  to  ho 
free  from  enactment  or  enforcement  of  voting  qualifications  or  pre¬ 
requisites  to  voting  or  procedures,  standards,  or  practices  which  deny 
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or  abridge  the  right  to  vote  on  account  of  race  or  color.  The  section 
is  the  same  as  introduced  except  that  changes  haVe  been  made  to  make 
clear  that  the  rights  protected  are  those  of  citizens  of  the  United 
States  and  to  set  out  with  more  specificity  the  breadth  of  those  rights 
and  to  harmonize  the  language  with  title  I  of  the  Civil  Rights  Act  of 
1964. 

Scotian  3 

This  section  affords  a  means  of  dealing  with  denial  or  abridgement 
of  the  right  to  vote  on  account  of  race  or  color  wherever  it  may  occur 
throughout  tile  States  or  subdivisions  of  the  United  States.  Nothing 
in  this  section  is  intended  to  limit  the  powers  of  a  court  under  statutes 
previously  enacted. 

Subsection  3(a) . — The  bill  as  introduced  did  not  contain  an  equiv¬ 
alent  of  this  subsection,  The  subsection  as  reported  provides  that 
whenever  the  Attorney  General  brings  an  action  m  a  State  or  political 
subdivision  to  enforce  the  15th  amendment  or  implementing  legisla¬ 
tion,  including  this  statute,  the  district  court  is  required  to  authorize 
the  appointment  of  examiners  (1)  as  part  of  interlocutory  relief  if  the 
court  determines  such  appointment  to  be  necessary  to  enforce  the  15th 
amendment,  or  (6)  as  part  of  any  final  judgment  if  the  court  finds  that 
the  15th  amendment  has  been  violated  in  such  State  or  subdivision, 
The  court  shall  determine  in  which  subdivision  or  subdivisions  and  for 
what  period  of  time  the  appointment  of  examiners  is  appropriate  to 
enforce  the  guarantees  of  the  15th  amendment.  The  court  is  not  re¬ 
quired  to  authorize  the  appointment  of  examiners  if  the  incidents  of 
violations  of  the  15th  amendment  (1)  have  been  limited  in  number 
and  promptly  and  effectively  corrected  by  State  or  local  action,  (2) 
the  continuing  effect  of  the  incidents  has  been  eliminated,  and  (3) 
there  is  no  reasonable  probability  of  their  recurrence.  This  provision 
is  in  addition  to  the  provisions,  of  section  4  and  the  provisions  for 
appointment  of  examiners  in  section  6(b). 

Subsection  5(&).— The  bill  as  introduced  did  not  contain  an  equiv¬ 
alent  of  this  subsection.  Section  8(b)  as  reported  by  the  committee 
provides  that  whenever  the  Attorney  General  brings  an  actidn  in  a 
State  or  a  political  subdivision  to  enforco  tlie  15th  amendment'  or 
implementing  legislation,  and  the  court  finds  that  a  test  or  device  (as 
denned  in  stibsec.  4(c)  )  has  been  used  for  the  purpose  of  denying 
or  abridging  the  right  of  any  citizen  to  vote  on  account  of  race  or  color, 
the  court  is  required  to  suspend  the  use  of  such  test  or  device  in  such 
State  or  such  subdivisions  as  the  court  shall  determine  is  appropriate 
and  for  such  period  as  it  deems  necessary.  If  the  court  finds  that  any 
test  or  device  has  been  used  with  the  intent  to  discriminate  on  nccouiit 
of  race  or  color  or,  in  the  alternative,  has  had  that  effect,  or  both, 
it  may  enjoin  the  use  of  tests  or  devices,  A  test  or  device  is  enjoinabto 
also  if  its  application  would  perpetuate  past  discrimination.  The 
court  may.,  of  course,  exercise  power  granted  under  this  subsection  at 
the  same  time  as  it  authorizes  the  appointment  of  exnminers  under  sub¬ 
section  3(a).  ' 

Subsectian  S (o)  .--The  substance  of  section  8  of  the  bill  as  introduced 
has  been  retained  in  this  subsection  and  in  section  5  of  the  bill  ns 
reported.  This  provisionis  intended,  by  providing  for  judicial  scru¬ 
tiny  of  hew  or  changed  voting  requirements,  to  insure  against,  the  erec¬ 
tion  of  new  discriminatory  voting  barriers  by  States  or  political  sub¬ 
divisions  which  have  already  been  found  to  have  discriminated. 
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Subsection  3(c)  as  reported  provides  that  if  in  a  lawsuit  brought 
by  the  Attorney  General  the  court  finds  violations  of  the  15th  amend¬ 
ment  justifying  equitable  relief*  jurisdiction  shall  be  retained  as  ap¬ 
propriate  and  Hie  c<*  .  i,  shall  order  that  any  voting  qualification,  pre¬ 
requisite,  standard,  practice,  or  procedure  different  from  that  in  force 
or  effect  when  the  action  was  brought  shall  be  submitted  to  the  Attor¬ 
ney  General*  If  the  Attorney  General  files  ail  objection  with  the 
court  within  60  days  after  such  submission  to  him  by  the  chief  legal 
officer  or  other  appropriate  official  of  the  State,  the  voting  qualification, 
prerequisite,  standard,  practice,  or  procedure  in  dispute  shall  not  be 
enforced  unless  and  until  the  court  finds  that  it  does  pot  have  the 
purpose  or  will  not  have  the  effect  of  denying-  or  abridging  the  right  to 
vote  on  account  of  race  or  cole#.  Neither  the  courts,  finding  nor  the 
Attorney  General’s  failure  to  object  is  to  constitute  a  bar  sub¬ 
sequent  action,  for  example,  one  growing  out  of  the  applications  of 
practice  or  procedure  which  had  been  found  unobjectionable  on  its  face, 
to  enjoin  enforcement  of  such  qualification*  prerequisite*  standard, 
practice*  or  procedure. 

/Section  U 

Subsection  4ia)~ — This  subsection  is  based  upon  section  3  of  the  bill 
as  introduced,  but  major  modifications  have  been  made.  This  sub¬ 
section  assures  that  no  citizen  of  the  United  States  in  any  State  or  polit¬ 
ical  subdivision  foi?  which  determinations  have  been  made  pursuant 
to  subsection  4(b)  shall  be  denied  the  right  to  veil©  in  any  Federal, 
State,  or  local  election  without  compliance  with  any  test  or  device*  as 
that  term  is  defined  in  subsection  4(c) . 

This  subsection  prescribes  *  the  procedure  by  which  States  apd  polit¬ 
ical  subdivisions  can  seek  court  approval  of  the  use  of  teats  ana  de¬ 
vices*  Such  relief  may  be  sought  m  a  declaratory  judgment  proceed¬ 
ing  before  a  three- judge  district  court  convened  in  the  Ifistrict  of 
Columbia  upon  application  of  an  entire  State,  where  the  subsection 
4(b)  determination  covers  the  entire  State,  or  upon  application  of  a 
political  subdivision  with  respect  to  which  a  subsection  4(b)  deter¬ 
mination  has  been  made  as  a  separate  unit.  A  State  or  political  sub¬ 
division,  however,  will  not  be  permitted  to  resume  the  use  of  teste  or 
devices  unless  and  ufttil  the  district  court  makes  one  of  two  determina¬ 
tions:  - 

(1)  that  no,  test  or  device  used  in  the  plaintiff  St a.tp 

or  in  the  plaintiff  political  subdivision  during  the  5  years  preced¬ 
ing  the  filing  of  the  action  for  the  purpose  of  denying  or  abridg¬ 
ing  the  right  to,  vote  on  account,  of  race  or  color;.  The  court  may, 
not  moke  this  determination  if  any  test  or  device  has,  beeij,  used 
with  the  intent  of  discriminate  on  account  of  race  or  color  or, 
in  the  alternative,  if  its  use  has  hod  that  effect,  or  both  (subsec- 

4(a)(1)) :  or 

(2)  in  the  alternative  that.  (<?.)  either  H10  percentage  of  persons 
in  such  State  or  political  subdivision  tlmt  voted  in  the  presidential 
election  most  recent  to  the  filing  of  the  action  exceeded  the  na- 

*The  bill  as  Introduced  would  have  permitted  a  Btate  or  political  subdivision  to  .resume 
tbc  use  of  testa  or  devices,  upon  the  flndfnff  of  a  three-judge  district  court  convened  in  the 
District  of  Columbia  tlmt  neither  the  State  nor  a  political  subdivision  or  any  person  acting 
under  color  of  law  bad  engaged  during  the  lti  years  preceding  the  Sling  of  the  Action  lb 
actP  or  practices  denying  or  abridging,  the  right  to  Vote  for  reasons  of  race  or  color.  No 
State  or  polttlcat  subdivision  could  tile  such  action  for  10  yes  re  after  the  entry  of  a  Anal 
judgment  determining  that  denials  o i  abridgment  of  the  right  to  vote  by  reason  of  race  or 
color  bad  occurred  in  It  ft  territory, 
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tional  average  of  persons  noting  in  such  election*  or  that  the  per- 
.  cent  of  persons  in  the  plaintiff  State  or  political  subdivision  that 
'  have  been  registered  to  vote  by  State  or  local  officials  exceeds  60 
percent  of  persons  of  voting  age  meeting  residence  requirements 
m  such  State  or  subdivision;  and  that  (0)  th0  State  or  subdivi- 
r  eion  can  prove  to  the  satisfaction  of  the  bourt  that  there  is  no 
r  denial  or  abridgment  of  the  right  to  vote  on  account  of  race  or 
color  in  such  State  or  in  airy  political  subdivision  of  such  State 
(subsec.  4{a)  (2)^  Subsection  4(a)  further  provides  that  where 
a  determination  (s  made  under  either  subsection  4(a)  (1)  or  4(a) 

.  (2)  the  three-judge  court  shall  retain  jurisdiction  of  such  action 
ror  5  years  after  judgment  and  shall  reopen  the  action  upon  mo¬ 
tion  of  the  Attorney  General  alleging  that  a  test  or  device  has  been 
used  for  the  purpose  or  with  the  effect  of  denying  or  abridging 
the  right  to  vote  on  account  of  race. 

Where  a  proceeding  under  subsection  4(a)  brought  by  a  State,  it 
is  our  intention  that  a  declaratory  judgment  issuecfin  favor  of  such 
State  shall  not  preclude  the  Attorney  General*  where  appropriate, 
from  requiring  the  court  to  reopen  the  action  as  to  the  State  upon 
allegations  of  discrimination  within  a  subdivision  of  such  State. 

Subsecton  4(a)  further  provides  that  in  any  proceeding  brought 
pursuant  to  it*  a  final  judgment  of  any  court  of  the  United  States, 
rendered  before  or  after  the  passage  of  this  bill  (but  within  5  years 
of  the  declaratory  judgment  proceeding) ,  determining  that  there  have 
been  denials  or  abridgments  of  the  right  to  vote  on  account  of  race 
or  color  through  the  use  of  tests  or  devices  anywhere  within  the 
territory  of  the  plaintiff  State  or  political  subdivision,  may  be  intro¬ 
duced  as  prima  facie  evidence  of  the  facts  found  by  the  court.  This 
proviso^  however,  is  not  intended  to  reduce  the  legal  effect,  including 
res  judicata  and  estoppel,  which  such  a  final  judgment  has  under 
existing  law,  r 

In  any  proceeding  brought  pursuant  to  this  subsection,  the  Attorney 
General  shall  consent  to  the  entry  of  a  declaratory  judgment  if  he 
determines  that  he  has  no  reason  to  believe  that  any  test  or  device  has 
been  used  during  the  5  years  preceding  the  filing  of  the  action  for  the 
purpose  or  with  the  effect  of  denying  or  abridging  the  right  to  vote  on 
account  of  race  or  color,  but  his  consent  docs  not  bar  a  later  request 
for  reopening  based,  for  example,  upon  the  application  of  a  test  or 
device  not  previously  used  in  a  discriminatory  manner. 

Subsection  £  (JJ.—This  subsection  prescribes  the  condtions  under 
which  the  provisions  of  subsection  4(a)  become  effective*  There  are 
two  alternative  formulas,  (Each  formula  requires  certain  factual 
determinations — determinations  that  are  not  reviewable  in  court* 
Two  of  the  three  determinations  required  under  the  first  formula  are 
essentially  the  same  as  those  in  subsection  3(a)  of  the  bill  as  intro¬ 
duced  ;  the  other  determination  required  by  this  formula  is  new.  The 
second  formula  under  this  subsection  also  is  new. 

Formula  No .  /  , 

Sub  section  i(b){l) , — This  is  the  first  of  three  determinations  which 
must  be  made  under  the  first  formula  before  the  provisions  of  sub¬ 
section  4(a)  become  operative.  The  Attorney  General  must  determine 
that  a  State  or  any  political  subdivision  of  a  State  maintained  any 
test  or  device  on  November  1^  1964,  as  a  qualification,  for  voting. 
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Subsection  4(6)  (£?)< — This  subsection  sets  forth  the  two  determi¬ 
nations  which  the  Director  of  the  Census  must  make  under  the  first 
formula. before  the  provisions  of  subsection  4(a)  become  operative: 

(а)  ,  First,  the  Director  of  the  Census  must  determine  that  less 
than  50  percent  of  the  persons  of  voting  age,  other,  than,  aliens  and 
persons  m  active  military  service  and  their  dependents,  residing 
in  any  State  or  any  political  subdivision  of  a  State  were  registered 
to  vote  on  November  1, 1964,  or  voted  in  the  presidential  election 
of  1964.  The  exclusion  from  voting  age  population  of  aliens  and 
military  persons  was  added  by  the  committee.  The  vote  in  .  the 
presidential  election  of  1964;  is  the  vote  cast  for  the  presidential 
candidates.  Where,  an  entire  State  ^alls  within  this  subsection, 
so  does  each  and  eveiy  political  subdivision  within  that  State. 

(б)  Second,  the  Director  of  the  Census  must  determine  that, 
according  to  the  1960  census,  more  than  20  perccmt  of  the  persons 
of  voting  age  were  non  white  in  any  State  or  political  subdivision 
of  a  State,  Where  an  entire  State  falls  within  this  subsection,  so 
does  each  political  subdivision  jmtfiin  that  State.  This  determina¬ 
tion  was  not  required  in  the  bill  os  introduced. 

Formula  No.  II 

Subsection  4(6)  (5). — This  subsection  provides  an  alternative  for¬ 
mula  to  that  set  out  in  subsection  4(b)  (1)  and  4(b)  (2).  It  provides 
that  even  if  a  State  or  subdivision  is  not  coveted  by  a  determination 
made  pursuant  to  subsections  4(b)  (1)  and  4(b)(2),  the  provisions 
of  subsection  4(a)  will  go  into  effect  when  the  Director  of  the  Bureau 
of  the  Census  determines,  by  a  survey  made  upon  the  request  of  the 
Attorney  General^  that  the  total  number  of  persons  of  any  race  or 
color  who  are  registered  to  vote  for  Federal  and  State  and  focal  elec¬ 
tions  in  any  State  or  political  subdivision,  is  less  than  25  percent  of 
the  total  number  of  all  persons  of  such  race  or  color  residing  in  such 
State  or  political  subdivision.  It  is  not  contemplated  that  the  Attor¬ 
ney  General  will  request  a  survey  except  when  he  has  reason  to  believe 
that  there  has  been  denial  or  abridgment  of  the  right  to  vote  on  ac¬ 
count  of  race  or  color.  If  the  information  is  not  available  in  the  files 
of  the  Bureau,  such  survey  as  is  needed  will  be  conducted  in  accordance 
with  the  usual  practices  or  the  Bureau  of  Census. 

Subsection  4(c), — Under  this  subsection,  a  test  or  device  would  be 
within  the  terms  of  this  act.  and  particularly  section  4  if  it  is  a  pre¬ 
requisite  for  voting  or  registration  for  voting  and  if  it  is  any  one  or  the 
requirements  described  in  clauses  (1)  through  (4),  The  tests  or  de¬ 
vices  proscribed  in  the  bill  as  reported  are  identical  to  those  set  out  in 
clauses  (1]>  through  (4)  of  section  3(b)  of  the  bill  as  introduced. 

Subsection  4 (0)  (■?)*: — Under  this  subsection va  teat  or  device  includes 
any  requirement  for  a  demonstration  of  the  ability  to  read,  pronounce, 
write,  understand,  or  interpret  any  matter  on  an  application  form  01 
otherwise,  as  a  prerequisite  for  voting  or  registration  for  voting. 

Subsection  4(<?)  (2),— The  second, type  of  test  or  device  covered  is 
any  prerequisite  for  voting  or  registration  for  voting  that  requires 
demonstration  of  any  educational  achievement  or  knowledge  of  any 
particular  subject,  whether  this  demonstration  is  to  be  made  by  means 
of  an  application  form  or  otherwise,  This  definition,  for  example  is 
intended  to  include  a  requirement  that  an  applicant  be  familiar  with 
provisions  of  Federal,  State,  or  local  law  or  demonstrate  a  knowledge 
of  current  events  or  of  historical  facts  and  would  also  preclude  a  test 
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of  knowledge  of  such  matters  as  one’s  exact  age  in  years,  months,  and 
days,  as  well  as  tests  of  knowledge  in  the  more  usual  sense. 

SiAseoti(mi(c)  ($).—' Hie  third  type  of  test  or  device  covered  is  any 
requirement  of  good  moral  character*  This  definition  would  not  result 
in  the  proscription  of  the  frequent  requirement  of  States  and  political 
subdivisions  that  an  applicant  for  voting  or  registration  for  voting 
be  free  of  conviction  of  a  felony  or  mental  disability.  It  applies  where 
lack  of  good  moral  character  is  defined  in  terns  of  conviction  of 
lesser  crimes* 

Subsection  4(°)(4)* — The  final  type  of  test  or  device  included 
within  this  subsection  is  any  prerequisite  for  voting  or  registration  for 
voting  which  requires  a.  person  to  prove  his  qualifications  by  the 
voucher  of  registers  d  voters  or  members  of  any  other  class* 

Subsection  4(d)*—1 This  subsection  is  changed  from  subsection.  3(c) 
in  the  bill  as  introduced,  and  clarifies  the  burden  of  proof  required  of 
a  State  or  political  subdivision  to  resume  use  of  tests  or  devices.  It 
provides  that  no  State  or  subdivision  shall  be  determined  to  have 
engaged  in  the  use  of  tests  or  devices  for  the  purpose  of  denying  or 
abridging  the  right  to  vote  on  account  of  race  or  color  if  (1 )  incidents 
of  the  use  of  tests  or  devices  for  the  purpose  of  denying  or  abridging 
the.right  to  vote  on  account  of  race  or  color  have  been  limited  in  nujn- 
ber  and  have  been  promptly  and  effectively  corrected  by  State  or  local 
action;  (2)  the  continuing  effect  of  the  discriminatory  use  of  tests  or 
devices  hap  been  eliminated  ;  and^(3)  there  is  no  reasonable  probability 
of  the  recurrence  of  the  discriminatory  u$&  of  teste  or  devices  ii^th© 
future* 

Section*  S  '  1  :  ■ 

Thte ‘section  deals  with  attempts  by  a  State  or  political  subdivision 
with  respect  to  which  the  prohibitions  of  section  4  are  in  effect  to  alter 
by  statute  or  adnpni strati ve  acts  voting  qualifications  and  procedures 
in  effect; on  November  lr 1964*  The  section  is  a  substitute  for  sectiop  9 
of  the  bill  as  introduced* 

Section  5  now  permits  a  State  or  political  subdivision  to  enforce  a 
new  or  changed  requirement}  if  it,  through  its  chief  legal  officer,  submits 
the  new  irequirenient  or  change  to  the  Attorney  General  and  the  Attor¬ 
ney  General  does  riot  interpose  objections  within  60  days. 

If  the  new  qualification,  prerequisite,  standard*  practice,  or  proce^ 
dui^  is  not  submitted  to  the  Attorney  General,  or  if  it  is  submitted  and 
lie  interposes  an  objection,  then  the  State  or  subdivision  which  is  within 
section  4(a)  will  not  be  able  to  enforce  the  new  requirements  without 
obtaining  a  declaratory  judgment  that  such  new  qualifications,  prereq¬ 
uisites,  standards,  practice,  or  procedure  both  does  not  have  the  purpose 
or  will  nqt  hove  the  effect  of  denying  or  abridging  rights  guaranteed 
by  the  15th  amendment.  Any  such  action  for  declaratory  judgment 
must  be  brought  before  a  three- judge  District  Court  for  the  District 
of  Columbia.  There  is  a  right  of  direct  appeal  to  the  Supreme  Court. 

Neither  the  Attorney  GeneraVs  failure  to  interpose  an  objection  or 
the  entry  of  a  declaratory  judgment  under  this  section  will  bar  any 
subsequent  actions,  for  example,  one  growing  out  of  the  application  of 
a  practice  or  procedure  which  had  been  found  unobjectionable  on  its 
fact,  to  enjoin  the  enactment  or  enforcement  of  a  new  or  changed*  vof> 
ing^qualification,  prerequisite,  standard,  practice,  or  procedure* 
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Sec&um  € , — This  section,  which  is  substituted  for  section  4(a)  of  the 
hill  as  introduced,  provides  for  the  appointment  of  examiners.  Exam¬ 
iners  are  to  be  appointed  by  the  Civil  Service  Commission  when  the 
Attorney  General  makes  any  one  of  three  certifications. 

First,  when  a  court  authorizes  appointment  of  examiners  pursuant 
to  section  3(a),  the  Attorney  General  will  certify  this  authorization 
to  the  Commission.  This  provision  was  not  included  in  the  bill  as 
introduced,  and  was  added  to  conform  with  the  new  section  3(a). 

Second,  the  Attorney  General  may  certify  that  he  has  received  20 
or  more  meritorious  complaints  alleging  denial  of  the  right  to  vote 
under  color  of  law  on  account  of  face  or  color  from  residents  of  a 
political  subdivision  which  falls  within  tlie  scope  of  section  4(b).  It 
is  intended  that  the  Attorney  General's  certification  that  the  com¬ 
plaints  are  meritorious  be  final  find  not  subject  to  review  by  the  courts* 
This  provision  is  substantially  similar  to  that  in  the  original  bill,  but 
adds  a  clarification  that  such  certifications  may  not  be  made  with 
respect  to  subdivisions  which  come  within  a  declaratory  judgment 
rendered  pursuant  to  section  4  ( a) . 

Third,  the  Attorney  General  may  certify  that  in  his  judgment  the 
appointment  of  examiners  in  a  subdivision  within  the  scope  of  section 
4(b)  is  necessary  to  enforce  the  guarantees  of  the  15th  amendment. 
Tim  section  adds  a  provision  to  the  bill  as  introduced,  directing  that 
in  making  this  determination  the  Attorney  General  is  to  consider 
among  other  factors  whether  the  ratio  Of  nonwhite  persons  to  white 
persons  registered  in  the  subdivision  can  be  fairly  attributed  to  vio¬ 
lations  of  the  15th  amendment.  Again,  the  new  provision  makes  it 
dear  that  such  certification  may  not  be  made  as  to  subdivisions  which 
come  within  a  declaratory  judgment  l’endered  pursuant  to  section 
4(a)*  Under  express  language  in  subsection  4(b),  section  6  determi¬ 
nations  and  certifications  of  the  Attorney  General  are  final  and  non¬ 
review  able  by  the  courts. 

Section  6  also  authorizes  the  Civil  Service  Commission  to  appoint 
as  many  examiners  as  it  deems  necessary  for  each  subdivision  with 
respect  to  which  certifications  have  been  made.  To  the  extent  prac¬ 
ticable,  the  examiners  are  to  be  residents  of  the  State  in  which  they 
will  serve. 

The  duties  of  examiners  are  set  out  in  this  section.  Their  functions 
are  to  examine  applicants  who  present  themselves  and  to  prepare  and 
maintain  lists  of  such  applicants  eligible  to  vote  in  Federal,  State,  and 
local  elections*  Examiners  are  authorized  to  administer  oaths. 

The  Civil  Service  Commission  may,  ns  required  by  circumstances, 
have  one  examiner  serve  one  or  more  subdivisions  so  that  it  will  not 
be  necessary  to  have  one  examiner  in  each  subdivision  that  may  be 
covered. 

The  personnel  provisions  set  forth  in  this  subsection  provide  that 
examiners,  hearing  officers  provided  for  in  section  8,  and  other  neces¬ 
sary  support-  personnel,  including  observers  under  section  10,  shall 
be  appointed  and  compensated  without  regard  to  any  statute  admin¬ 
istered  by  the  Civil  Service  Commission,  including  the  civil  service 
laws,  the  Veterans’  Preference  Act  of  1944,  as  amended,  section.  11  of 
the  Administrative  Procedure  Act,  and  the  Classification  Act  of  1949, 
as  amended.  Such  persons  may  be  excepted  by  the  Civil  Service  Com¬ 
mission  from  the  provisions  of  the  Dual  Compensation  Act.  The 
seotion  also  provides  that  all  personnel  appointed  from  outside  the 
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Government  service  to  these  positions  may  be  separated  without  re~ 
gaid  to  the  Ye tenuis’  Preference  Act  of  1944,  as  amended,  section  11 
of  the  Administrative  Procedure  Act,  and  any  other  statute* 
Personnel  appointed  from  outside  the  Government  service  will,  how¬ 
ever,  be  covered  by  the  Federal  Employees’  Compensation  Act  and 
Subject  to  the  Social  Security  Act*  The  provision  that  the  Civil  Serv¬ 
ice  Commission  is  authorised  to  designate  suitable  persons  in  the  offi¬ 
cial  Service  of  the  United  States,  with  their  consent,  to  serve  in  the 
positions  of  examine^  hearing  officer,  and  of  support  personnel  is  to 
enable  the  Civil  Service  Commission  to  use  present  Government  em¬ 
ployees  on  a  detailed  basis  in  accordance  with  prevailing  practice. 
Such  detailed  employees  will  retain  tlieir  full  rights  and  benefits  while 
serving  in  the  positions  to  which  they  are  detailed*  They  will  not, 
however,  by  virtue  of  such  detail,  acquire  additional  entitlement  to 
leave,  health  and  life  insurance,  or  retirement  benefits,  but  their  entitle¬ 
ment  to  such  benefits  will  in  no  way  be  diminished. 

Section  7 

Subsection  7(a)  * — This  subsection  is  similar  to  subsection  5(a)  in 
the  bill  as  introduced.  The  subsection  provides  that  examiners*  ap¬ 
pointed  pursuant  to  section  6  are  to  examine  applicants  at  such  places 
as  the  Civil  Service  Commission  shall  designate  to  determine  their 

? unifications  for  voting*  Specific  authorization  for  the  Civil  Service 
Jommission  to  designate  places  of  examination  was  added  by  the 
committee,  ; 

This  subsection  requires  the  applicant  to  allege  in  his  application 
that  he  is  not  otherwise  registered  to  vote  and  that  ho  has  been  de¬ 
prived  of  the  right  t9  register  or  vote  on  account  of  race  or  color*  A 
person  may  be  deprived  of  the  right  to  register  or  vote  on  account  of 
race  or  color”  not  only  when  his  registration  application  is  rejected 
but  also  when  he  is  turned  away  at  the  polls,  delayed  by  registrars,  or 
when  some  other  obstruction  cognizable  under  the  bill,  deprives  him 
of  an  effective  opportunity  to  register  or  vote.  The  Attorney  General 
may  require  the  applicant  further  to  allege  that,  within  9G  days  pre¬ 
ceding  his  application  he  has  been  denied  under  color  of  law  the  op¬ 
portunity  to  register  or  to  vote  or  has  been  found  not  qualified  to 
vote  by  a  person  acting  under  color  of  1ft  w. 

Subsection  ?(6)*“Thig  subsection,  which  was  originally  numbered 
as  subsection  5(b),  has  beeu  slightly  changed  by  the  committee.  It 
now  provides  that  the  examiner  is  to  place  on  a  list  of  eligible  voters 
any  applicant  whom  he  finds,  in  accordance  with  instructions  re¬ 
ceived  under  subsection  8(b),  to  have  qualifications  prescribed  by 
State  law  not  inconsistent  with  the  Constitution  and  laws  of  the  United 
States.  This  latter  provision  was  inserted  by  the  committee  to  spell 
out  specifically  that  while  State  law  was  to  govern,  this  meant  only 
State  law  which  is  not  inconsistent  with  Federal  law,  including  this 
tick  ■'  ^  ' 

This  subsection  also  provides  that  challenges  to  the  examiner’s  list¬ 
ing  are  to  be  made  in  accordance  with  subsection  8(a)  and  a te  not  to 
be  the  basis  for  a  criminal  prosecution  under  sections  11  and  IS.  This 
subsection  specifies  the  time  for  transmitting  and  certifying  the  list  , 
of  eligible  voters  to  the  offices  of  the  appropriate  election  officials,  with 
copied  to  the  Attorney  G&beral  and  the  attorney  general  of  the  State, 
as  well  as  the  times  when  the  list  is  to  be  made  available  for  public 
inspection,  ' 
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This  subsection  expressly:  confers  a  right  to  vote  to  any  person 
whose  name  appears  on  the  list  transmitted  to  appropriate  election  offi¬ 
cial^  at  least  46  days  prior  to  an  election.  Such  transmittal  can  be 
accomplished  by  depositing  the  list,  certified  to  be  correct  by,  the 
examiner,  in  the  U.S.  registered  mails  on  or  before  the  45th  day.  Any 
person  whose  name  appears  or.  a  list  must  be  allowed  to  vote  unless 
and  until  his  name  has  been  removed  from  the  list  in  accordance  with 
subsection 7(d).  ^  !  ; 

Subsection  7(e) , — This  subsection  is  identical,  except  for  one  minor 
language  change,  to  subsection  6(c)  in  the  bill  as  introduced.  It  pro¬ 
vides  that  the  examiner  shall  issue  a  certificate  of  voting  eligibility  to 
each  person  whose  name  appears  on  a  list  of  eligible  voters. 

Subsection,  7(d).—* This  subsection,  which  was  originally  numbered 
as  subsection  5(d),  has  been  slightly  changed  by  the  committee.  In 
its  present  form,  it  sets  forth  two  conditions  for  removal  of  a  person 
from  the  list,  of  eligible  voters.  These  conditions  are,  first,  a  success- 
ful  challenge  taken  in  accordance  with  the  procedure  enumerated  in 
section  8,  and,  second,  demonstration  to  an  examiner  that  the  person 
whose  name  is  sought  to  he  removed  has  lost  his  eligibility  to  vote 
under  State  law.  The  subsection  provides  that  the  examiner  is  only 
to  consider  State  law  not  inconsistent  with  the  Constitution  and  laws 
of  the  United  States,  The  only  change  from  the  bill  as  introduced 
is  the  deletion  of  a  provision  which  permitted  persons  to  remain  on 
the  list  if  they  voted  at  least  once  during  3  consecutive  years  while 
listed.  It  was  decided  that  a  person  should  he  removed  from  the 
Federal  list  for  failure  to  vote  under  the  same  conditions  as  he  would 
be  removed  from  the  State  registration  rolls. 

Section  S 

Subsection  8  (a). — This  subsection  provides  for  challenges  to  listings 
on  the  eligibility  list  and  sets  forth  the  procedure  to  be  followed  in 
making  such  challenge.  It  corresponds  to  subsection  5(a)  of  the  bill 
as  introduced.  As  reported  by  the  committee^  section  8  (a)  provides 
that  a  hearing  officer  appointed  by  and  responsible  to  the  Civil  Service 
Commission  shall  hear  challenged  to  listing  on  the  eligibility  list. 
Challenges  are  to  be  filed  in  an  office  within  the  State  designated  by 
the  Civil  Service  Commission  and  may  be:entertained#  only  if  filed 
within  10  days  after  the  listing  of  the  challenged  person  is  made  avail¬ 
able  to  public  inspection  and  if  supported  by  affidavit  of  at  least  two 
persons  Aaving  personal  knowledge  of  the  facts  constituting  grounds 
for  the  challenge.  There  must  be  a  certification  that  a  copy  of  the 
challenge  and  affidavits  have  been  served  by  mail  or  in  person  upon 
the  person  challenged*  «  ;  .  . 

While  the  bill  as  introduced  imposed  a  7-day  limitation  upon  de¬ 
termining  the  challenge,  the  present  bill  provides  for  15  days.  The 
decision  of  the  hearing  officer  on  the  challenge  may  be  appealed  to  the 
court  of  appeals  for  the  circuit  in  which  the  person  challenged  resides 
within  16  days  after,  the  person  appealing  has  been  served  with  the 
decision.  The  hearing  officer^  decision,  however,  may  not  be  over¬ 
turned  unless  clearly  erroneous  andrthe  person  listed  is  entitled  to  vote 
pending  the  final  outcome  of  the  challenge.  .  .  # 

Subsection,  8(b) .—This  subsection,  whi^h  provides  that  the  Civil 
Service  Commissions  shall J  prescribe  regulations  setting  forth  the 
times*  places,  procedures,-  and  form  fpr  application,  listing,  and  re- 
mpyft)s  frpm ^HfriJIty  list?,  section  $ (b)  offh&hill 
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introduced*  with  one  exception*  While  the  original  bill  provided  that 
the  Civil  Service  Commission  after  consultation  with  the  Attorney 
General  shall  instruct  examiners  only  concerning  the  qualifications 
required  for  listing,  the  bill  as  repotted  by  the  Committee  provides 
that  the  instructions  shall  concern  relevant  and  valid  State  laws  with 
respect  also  to  the  loss  of  eligibility  to  vote. 

Subsection  8(c)* — This  is  a  new  sab  section.  It  grants  the  Civil 
Service  Commission  tho  power  to  subpena  witnesses  and  documentary 
evidence  relating  to  any  matter  pending  before  it,  when  request  for 
a  subpena  is  made  either  by  the  applicant  or  by  the  challenger*  Where 
the  subpena  is  not  obeyed,  a  Federal  district  court  within  whose  juris- 
diction  the  person  disobeying  the  subpena  is  found,  resides,  or  trans¬ 
acts  business  is  given  jurisdiction,  Upon  application  by  the  Attorney 
General,  to  issue  an  order  requiring  the  person  subpenaed  to  appear 
before  the  Commission  or  a  hearing  officer*  Fai  lure  to  obey  such  order 
may  be  punished  as  a  contempt  of  court* 

Section  9 

This  section  was  added  during  the  Committee  proceedings.  It  pro¬ 
vides  that  no  State  or  political  subdivision  shall  deny  or  deprive  any 
person  of  the  right  to  register  or  vote  because  of  his  failure  to  pay  a 
poll  tax  or  any  other  tax  or  payment  as  a  precondition  of  registration 
or  voting. 

The  bill  as  introduced  deajlt  with  the  poll  tax  in  subsection  6(e), 
That  provision  provided  that  a  person  could  not  be  denied  the  right 
to  vote  if  he  tendered  payment  of  his  current  poll  tax  to  an  examiner, 
whether  or  not  such  tender  was  timely  under  State  law.  The  effect 
of  this  provision  was  to  waive  payment  of  poll  taxes  for  the  years  prior 
to  the  one  in  which  the  applicant  sought  to  make  payment  to  an 
examiner*  Under  this  provision^ examiners  were  required  to  transmit 
poll  tax  payment  to  the  appropriate  State  or  local  officials. 

Section  10 

This  section  was  added  by  the  committee. 

Subsection  10(a) , — This  subsection  provides  that  in  any  political 
subdivision  in  which  an  examiner  is  serving,  the  examiner  may  assign 
representatives,  who  may  be  officials  of  the  United  States*  (I)  to  be 
present  at  any  polling  place  for  the  purpose  of  observing  whether  per¬ 
sons  entitled  to  vote  are  permitted  to  Vote  and  (2)  to  be  present  at  any 
place  where  votes  are  tabulated  for  the  purpose  of  observing  whether 
votes  cast  by  persons  entitled  to  vote  are  being  properly  tabulated* 

Subsection  10(b) . — This  subsection  provides  that  no  person  shall  ob¬ 
struct,  impede,  or  interfere  with,  or  attempt  to  obstruct,  impede  or 
interfere  with,  any  representative  of  the  Department  of  Justice  as¬ 
signed  to  perform  duties  under  section  10* 

Section  11 

This  section  is  a  revised  version  of  section  7  of  the  bill  as  introduced. 
Its  prohibitions  may  be  enforced  in  criminal  or  civil  actions  pursuant 
to  section  12*  ,  f  . 

Subsection  11(a) . — This  Subsection  prohibits  persons  acting  under, 
color  of  law  from  denying  or  abridging  the  right  to  vote  or  failing  to 
Count  the  vote  of  any  person  who  is  entitled  to  ote  under  any  provision 
of  this  act*  '  ,  ; 

Subsection  11  (5) . — This  subsection  prohibits  persons  whether  act¬ 
ing  under  color  or  I&fr  or  otherwise,  from  intimidating,  eoercin*.  w 
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threatening  any  person  from  voting  or  attempting  to  vote  It  also  pro- 
liibits  similar  conduct  directed  at  any  person  exercising  powers  or 
duties  as  examiners,  hearing  officers,  or  observers  under  sections,  3(a), 
G, 8, 10,  or  12(c). 

Section  18 

This  section  is  similar  to  section  9  of  the  bill  as  introduced. 

Subsection  IS  (a)* — This  subsection  is  similar  to  subsection  9(a)  of 
the  bill  as  introduced,  t  It  provides  criminal  penalties  for  “willfully 
and  knowingly”  depriving  or  attempting  to  deprive  other  persons  pf 
rights  secured  by  section  2,  8,  4,  5,  7,  9,  or  10  or  for  “willfully  and 
knowingly”  violating  section  11  of  the  act-  The  phrase  “willfully  and 
knowingly”  was  inserted  by  the  committee  in  the  criminal  provisions 
of  the  bill  to  make  it  clear,  for  example,  that  no  criminal  violation 
is  involved  where  a  person  acts  inadvertently. 

Subsection  18(b), — The  subsection  is  the* same  as  subsection  9(b) 
in  tlie  bill  a$  introduced  except  that  the  word  “fraudulently”  was  in¬ 
serted  to  make  it  clear  that  good  faith  inadvertent  acts  would  not  con¬ 
stitute  criminal  violations.  The  subsection  provides  criminal  penalties 
for  destruction  or  alteration  of  paper  ballots  and  alteration  of  records 
made  by  voting  machines  or  otherwise. 

Subsection  18(c), — The  subsection  is  the  same  as  subsection  9(c) 
in  the  bill  as  introduced  except  that  the  phrase  “willfully  and  know¬ 
ingly”  was  inserted  and  the  scope  of  the  subsection  was  broadened  by 
reference  to  additional  sections  of  the  bill.  The  purpose  of  the  inser¬ 
tion  of  the  “willfully  and  knowingly”  language  is  the  same  as  in  sub¬ 
section  12(a),  This  subsection  provides  criminal  sanctions  for  con¬ 
spiracies  to  violate  subsections  12(a)  and  12(b)  and  for  interferences 
with  any  right  secured  by  section  2, 3, 4, 5, 7, 9, 10,  or  11, 

Subsection  18(d), — This  subsection  is  the  same  as  subsection  9(d) 
in  the  bill  as  introduced  except  that  the  scope  of  the  subsection  was 
broadened  by  reference  to  additional  sections  of  the  bill  and  the  con¬ 
cluding  language  of  the  provision  rephrased.  The  subsection  pix> 
vides  for  a  civil  action  by  the  Attorney  General  for  preventive  relief 
whenever  he  has  reasonable  grounds  to  believe  that  any  person  is  about 
to  engage  ih  any  act  or  practice  prohibited  by  section  2, 3,  4,  5j  7, 10, 
11,  or  12(b),  The  court  may  issue  appropriate  orders  including  an 
order  directed  to  a  State  and  State  or  local  election  officials  requiring 
them  (1)  to  permit  persons  listed  under  the  act  to  vote  and  (2)  to 
count  such  votes*  The  two  examples  of  orders  that  may  be  directed 
at  a  State  or  a  State  or  local  election  official  are  not  intended  to  be 
exclusive. 

Subsection  18(e), — This  subsection  is  substituted  for  subsection 
9(e)  of  the  bill  as  introduced.  It  provides  that)  in  political  subdivi- 
sions  for  which  an  examiner  has  been  appointed,  if  any  person  alleges 
to  the  examiner  within  24  hours  after  the  polls  close  that  he  has  not 
been  permitted  to  vote  notwithstanding  (1)  that  he  has  been  listed 
under  the  act  or  registered  by  appropriate  State  officials,  and  (2) 
that  he  is  presently  eligible  to  vote,  the  examiner  shall  immediately 
notify  the  U,S-  attorney  for  the  judicial  district,  if  the  allegations 
appear  to  the  examiner  to  be  well  founded.  Upon  receipt  of  such 
notification,  the  U,S,  attorney  may,  within  72  hours  of  the  closing  of 
the  polls,  apply  to  the  Federal  district  court  for  an  order  requiring 
the  casting  or  counting  of  the  votes  of  such  persons  and  the  inclusion 
of  their  votes  in  the  total  vote  before  the  results  of  the  election  may  be 
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deemed  final  aiid  given  effect  The  district  court  is  required  to  hold 
a  hearing  and  determine  the  issues  raised  by  the  U-S.  attorney’s 
application  immediately  after  it  is  filed*  Other  remedies  provided 
by  State  and  Federal  law  remain  available* 

Subsection  !#{/). — This  subsection  is  similar  to  subsection  9(f)  of 
the  bill  as  introduced-.  It  provides  that  the  Federal  district  courts 
shall  have  jurisdiction' of  proceedinjgs  instituted  pursuant  to  section 
13  of  die  act  and  that  such  jurisdiction  shall  be  exercised  without  re¬ 
gard  to  whether  a  person  asserting  rights  under  the  provisions  of  the 
act  (which  may  jpclude  rights  other  than  those  appertaining  to  ap¬ 
plicants  for  listing  under  the  act)  has  exhausted  any  administrative 
or  other  remedies  provided  by  law. 

Section  13 

This  section  is  similar  to  section  10  in  the  original  bill.  It  provides 
for  the  termination  of  listing  procedures  in  political  subdivisions  both 
where  examiners  are  appointed  as  a  result  of  determinations  made 
under  section  4(b)  ana  where  the  appointment  of  examiners  is  au¬ 
thorized  by  a  court  under  section  3-  vv  here  the  appointment  of  exam¬ 
iners  is  the  result  of  a  section  4(b)  determination,  listing  procedures 
are  terminated  when  the  Attorney  General  notifies  the  Civil  Service 
Commissioner  (1)  that  all  persons  in  the  political  subdivisions  involved 
who  have  been  listed  by  an  examiner  have  been  placed  on  the 
voter  registration  rolls  by  State  officials  and  (2)  that  there  no  longer 
is  reasonable  cause  to  believe  that  persons  will  be  deprived  of  or  denied 
the  right  to  vote  on  account  of  race  or  color  in  the  subdivision  involved. 
Any  political  subdivision  may  petition  the  Attorney  General  to  ter¬ 
minate  listings-  Where  appointment  of  examiners  has  been  authorized 
by  a  court,  pursuant  to  secton  3(a),  listing  by  examiners  may  be  ter¬ 
minated  by  court  order. 

Section  14 

Subsection  14 (a)r— This  subsection  provides  that  all  cases  of  crim¬ 
inal  contempt  arising  under  the  act  shall  be  governed  by  the  provi¬ 
sions  of  section  151  of  the  Civil  Rights  Act  of  1957*  Section  161  pro¬ 
vides  for  punishment  by  fine  or  imprisonment,  or  both,  in  criminal 
contempt  cases  but  limits  the  fine  to  $1,000  and  imprisonment  to  a 
tenn  of  6  months.  Criminal  contempt  proceedings  may  be  with  or 
without  a  jury.  In  a  proceeding  without  a  jury,  if  the  sentence  is  a 
fine  in  excess  of  $300  or  imprisonment  in  excess  of  45  days,  the  accused, 
upon  demand,  is  entitled  to  a  trial  de  novo  before  a  jury*  Section  151 
is  inapplicable  to  contempts  committed  in  or  near  a  court  or  which  in¬ 
terfere  with  the  administration  of  justice.  This  subsecton  has  no 
effect  upon  usual  civil  contempt  procedures  which  will  continue  to  be 
tried  without  a  jury. 

#  Subsection  14(b) —This  subsection  parallels  subsection  11  (b)  in  the 
bill  as  introduced  which  confined  to  the  District  Court  for  the  District 
of  Columbia  jurisdiction  to  issue  any  declaratory  judgment  or  any  re¬ 
straining  order  or  temporary  or  permanent  injunction  against  the 
execution  or  enforcement  or  any  provision  of  this  bill  or  any  action  of 
a  Federal  officer  or  employee  under  the  authority  of  the  bill.  As  re- 

Iiorted  by  the  committee,  a  court  of  appeals  acting  under  section  8  will 
mvo  the  same  authority.  This  was  added  to  permit  a  court  of  appeals, 
in  exercising  its  reviewing  function  under  section  8*  to  ispue  necessary 
-  declaratory  or  injunctive  Orders  in  connection  with  setting  aside  or 
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enforcing  a  hearing  officer’s  finding.  All  challenges  to  the  constitution¬ 
ality  or  legality  of  any  provision  of  this  bill  or  any  action  taken  pur¬ 
suant  to  it  must  be  litigated  in  the  District  Court  for  the  District  of 
Columbia  or,  when  applicable,  in  a  proceeding  under  section  8,  in  the 
appropriate  court  of  appeals.  This  subsection  also  was  amended  to 
provide  that  the  right  to  intervene  in  any  action  brought  under  the 
authority  of  this  act  is  limited  to  the  Attorney  General  and  to  States, 
political  subdivisions,  and  other  appropriate  officials. 

Subsection  Clause  (1)  of  this  subsection  provides  for  this 

bill  a  definition  of  the  term  “vote.”  The  definition  makes  clear  that  this 
bill  extends  to  all  elections — Federal,  State,  local,  primary,  special  or 
general—and  to  all  actions  connected  with  registration,  voting  and 
having  a  ballot  counted.  Clause  (2)  of  this  subsection  is  new.  It  de¬ 
fines  political  subdivision”  as  a  county  or  parish  except  that  in  those 
instances  where  registration  is  not  conducted  under  the  supervision 
of  a  county  or  parish,  the  term  includes  any  other  subdivision  of  a  State 
which  conducts  registration  for  voting.  This  definition  makes  clear 
th&t^  the  term  apolitical  subdivision”  is  not  intended  to  encompass 
precincts,  election  districts,  or  other  similar  units  when  they  are  within 
a  county  or  parish  which  supervises  registration  for  voting. 

Subsection  !&(d), — This  subsection  replaces  subsection  11(d)  of  the 
bill  as  introduced  which  made  18  U.S.C.  1001  applicable  to  false  state¬ 
ments  to  an  examiner.  As  amended,  this  subsection  provides  a  criminal 
penalty  for  knowingly  and  willfully  giving  false  information  to  es¬ 
tablish  eligibility  to  register  or  vote  under  this  act  or  for  conspiracy 
with  another  for  the  purpose  of  encouraging  illegal  registration  or 
voting  or  for  paying  or  offering  to  pay  or  accepting  payment  either  for 
fraudulent  registration  or  illegal  voting  under  the  provisions  of  this 
act. 

Section  15 

This  section  is  identical  to  section  12  of  the  bill  as  introduced.  It 
authorizes  the  appropriation  of  such  sums  as  are  necessary  to  carry 
out  the  terms  of  this  bill. 

Section  16 

This  section  is  identical  to  section  13  of  the  bill  as  introduced.  It 
is  a  general  separability  clause,  providing  that  the  invalidity  of  any 
portion  of  the  act  shall  not  affect  the  validity  of  the  remainder  of  the 
act  and  that  the  invalidity  of  its  application  to  any  person  or  circum¬ 
stances  shall  not  affect  its  applicability  to  other  persons  or  circum¬ 
stances. 

Thomas  J\  Dodd, 

Philip  A,  Hart, 
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Edward  M.  Kennedy. 
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ADDITIONAL  VIEWS  OP  SENATORS  DODD,  HART,  LONG 
OP  MISSOURI,  KENNEDY  OF  MASSACHUSETTS,  BAYH, 
BURDICK,  TYPINGS,  FONG,  SCOTT,  AND  JAVITS,  IN 
SUPPORT  OF  a  1564 

ELIMINATION  OF  THE  TOLL  TAX 

A  significant  amendment  to  S.  1504  adopted  by  a  majority  of  the 
Judiciary  Committee  calls  for  the  elimination  of  the  use  of  a  poll 
tax  or  any  other  tax  or  payment  as  a  precondition  of  registering  or 
voting* 

At  the  present  time  five  States  require  the  payment  of  a  poll  tax 
as  a  condition  for  voting  in  State  or  local  elections.  The  State  of  Ar¬ 
kansas  has  recently  adopted  a  constitutional  amendment  to  abolish 
the  poll  tax  requirement  and  implementing  legislation  is  expected  to 
be  passed  in  the  near  future.  This  leaves  the  States  of  Alabama,  Mis¬ 
sissippi,  Texas,  and  Virginia  as  the  only  areas  where  payment  must 
be  made  before  the  privilege  of  voting  is  allowed.  In  the  opinion  of 
a  majority  of  the  Judiciary  Committee,  the  Congress  not  only  has  the 
authority  to  outlaw  the  poll  tax  in  these  remaining  States  but  has 
tlie  duty  to  do  so  at  this  time  under  the  powers  given  Congress  by 
section  5  of  the  14th  amendment  and  section  2  or  the  15th  amend¬ 
ment. 

Three  times  in  the  last  8  years  Congress  has  enacted  legislation  to 
deal  with  the  denial  of  voting  on  theTmsis  of  racial  discrimination. 
Had  those  laws  been  fully  effective  we  would  not  now  find  ourselves 
faced  with  the  necessity  of  once  again  having  to  act  to  insure  this 
most  basic  privilege  of  our  democratic  form  of  government.  The 
President,  in  suggesting  this  legislation  to  the  Congress  spoke  for  the 
Nation  in  calling  for  an  end  ot  discrimination  in  the  voting  process. 
The  legislation  that  was  sent  to  the  Congress  was  both  strong  and 
just.  ^  This  majority  of  the  Judiciary  Committee,  however,  in  con¬ 
sidering  the  legislation  have  concluded  that  it  is  appropriate  at  this 
moment  to  take  the  final  step  to  remove  the  one  remaining  arbitrary 
and  irrational  barrier  to  the  franchise.  The  majority  of  the  commit¬ 
tee  was  of  the  mind  that  those  who  execise  ijieir  talents  and  direct 
their  energies  to  circumventing  the  will  of  Congress  should  be  allowed 
no  additional  device  or  procedure  to  satisfy  their  purpose. 

For  this  reason  section  9  was  added  to  the  Voting  Rights  Act  of 
1965*  We  moved  on  the  belief  that  the  Congress  of  the  United  States 
has  made  a  clear  mandate  under  the  14th  and  l.fftli  amendments  to 
the  Constitution  to  enforce  those  provisions  in  an  appropriate  man¬ 
ner.  It  was  felt  that  if  the  question  before  us  was  clearly  believed  to 
be  unconstitutional  it  would  be  inappropriate  to  so  act,  but  where  a 
genuine  case  can  be  made  as  to  the  constitutionality  of  abolishing  the 
poll  tax  it  was  incumbent  upon  us  not  to  refuse  to  so  amend  the  bill 
merely  because  some  have  raised  doubts  as  to  future  Supreme  Court 
action* 
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The  purpose  of  the  poll  tax  in  the  Southern  States  where  they  have 
been  enacted  can  clearly  be  shown  to  have  been  one  of  discrimination 
against  Negroes.  The  Senate  Judiciary  Committee  in  1942  so  found  as 
reported  in  Senate  Keport  No*  1062*  Again  in  1943,  in  Senate  Report 
No*  530,  the  Semite  Judiciary  Committee  stated : 

We  think  a  careful  examination  of  the  so-called  poll  tax 
constitutional  and  statutory  provisions,  and  an  examination 
particularly  of  the  constitutional  conventions  by  which  these 
amendments  became  part  of  the  State  laws,  will  convince  any 
disinterested  person  that  the  object  of  these  State  constitu¬ 
tional  conventions,  from  which  emanated  mainly  the  poll  tax 
laws,  were  moved  entirely  and  exclusively  by  a  desire  to  ex¬ 
clude  the  Negro  from  voting. 

The  easily  established  fact  that  the  poll  tax  was  born  for  the  purpose 
of  disenfranchising  Negroes  would  not  be  enough  to  have  produced 
the  current  amendment.  In  addition  we  are  convinced  that  there  have 
been  instances  where  the  collection  of  such  taxes  has  been  undertaken 
in  a  blatantly  discriminatory  manner*  In  the  case  of  Tallahatchie 
County,  Miss*,  for  example,  it  was  found  in  a  case  brought  by  the 
United  States  that  no  colored  residents  were  permitted  to  pay  a  poll 
tax,  and  affidavits  were  introduced  showing  that  one  applicant  had 
beeai  trying  regularly  to  pay  her  poll  taxes  from  1951  to  1962,  and  an¬ 
other  from  1952  to  1962.  Each  had  been  regularly  turned  down  (IAN* 
v.  Dogan  314  F,  2d  767  ( Fifth  Circuit  1963)  )  * 

But  aside  from  instances  where  the  procedures  for  collecting  poll 
taxes  have  discourage  or  helped  to  discourage  citizens  from  participat¬ 
ing  in  the  political  process,  the  majority  of  members  of  the  Judiciary 
Committee  were  convinced  that  the  effect  of  the  poll  tax  is,  by  its  very 
nature,  discriminatory*  As  we  believe  that  literacy  tests  are,  by  their 
very  nature,  discriminatory  os  a  result  of  recent  legal  separation  of 
the  races  in  education,  so,  too,  the  effect  of  legal  and  de  facto  segrega¬ 
tion  has  had  the  result  of  placing  Negro  citizens  in  a  significantly  dif¬ 
ferent  economic  situation  than  whites* 

The  poll  tax  is  a  far  heavier  economic  burden  on  Negroes  than  on 
whites*  According  to  the  1960  census,  for  example,  median  family 
incomes  for  white  families  in  Alabama  were  almost  2%  times  greater 
than  for  nonwhite  families;  the  median  income  for  a  white  family  in 
Mississippi  is  about  3  times  greater  than  for  a  nonwhite  family;  it  is 
2  times  greater  in  Texas  and  Virginia* 

Since  almost  all  Negroes  deprived  of  their  voting  rights  by  those 
“tests  or  devices”  that  this  bill  is  directed  against,  jis  well  ass  by  the  poll 
tax,  have  not  paid  in  previous  years,  the  cumulative  provisions  of  the 
State  laws  are  in  effect*  A  Negro  in  Mississippi,  therefore,  whose  in¬ 
come  reaches  the  non  white  State  median  would  have  to  pay  over  12 
percent  of  1  week’s  income  in  order  to  vote.  In  Alabama  and  Virginia 
the  figure  is  7  percent*  For  one-half  of  the  Negro  citizens  of  these 
States  whose  income  falls  below  the  median  the  percentage  and  the  eco¬ 
nomic  burden  is  greater*  For  the  many  rural  Negroes  who  buy  on 
credit  and  transact  most  of  their  business  in  ft  bartering  fashion,  the 
funds  needed  for  poll  tax  payments  are  almost  impossible  to  raise  in 
their  noncash  economy. 
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We  firmly  believe  that  these  differences  in  income  and  thus  the  abil¬ 
ity  to  pay  the  poll  tax  flow  from  the  system  of  State-supported  segre¬ 
gation  and  discrimination  in  all  of  these  States*  We  firmly  believe 
that  in  this  time  of  enlightenment  the  franchise  must  not  be  impaired 
l>ecause  of  economic  status,  just  as  other  protections  of  our  society  are 
not  impaired  because  a  person  does  not  have  sufficient  material  means* 
The  poll  tax,  in  essence,  puts  a  price  on  the  ballot,  and  if  you  can  pay 
this  price  you  are  “qualified”  to  vote — if  you  cannot  pay  this  sum  you 
are  somehow  not  a  qualified  citizen*  This  remnant  from  the  days  of 
property  “qualifications”  for  voting  purposes  cannot  stand.  For  the 
payment  of  a  poll  tax  tells  us  nothing  about  a  citizens  qualifications 
as  an  elector*  This  requirement,  then,  so  heavily  involved  with  various 

Erocodural  devices  for  payment  does  only  one  filing — it  is  an  effective 
airier  to  voting* 

The  vote  hasTieen  found  by  the  Supreme  Court  to  be  a  “precious” 
thing  ( Wesberry  v*  Sanders  876  U*S*  1)*  Those  who  would  impede 
the  broadening  of  this  exercise  by  continuing  to  place  a  price  upon  the 
vote  bear  the  responsibility  for  making  their  case  under  the  Constitu¬ 
tion  of  the  United  States,  not  we  who  would  strike  it  down* 

Beside  the  fact  that  Congress  has  an  explicit  mandate  to  see  to  it 
that  the  guarantees  of  the  14th  and  15th  amendments  are  enforced, 
Congress  also  has  the  responsibility  under  the  Constitution  to  protect 
our  ^republican  form  of  government”  under  section  4  of  article  IV, 
Not  only  does  Congress  have  this  authority,  but  since  the  landmark 
decision  in  Luther  v*  Borden  (7  How*  1  ( 1849)  );  is  is  clear  that  its 
judgment  in  exercising  this  authority  is  conclusive  and  nonreview- 
able.  As  the  Senate  Judiciary  Committee  Stated  in  the  1st  session 
of  the  78th  Congress : 

'  Can  we  have  a  republican  form  of  government  in  any 
State  if  within  that  State  a  large  portion  and  perhaps  the 
majority  of  the  citizens  residing  therein  are  denied  the  right 
to  participate  in  governmental  affairs  because  they  are 
poor?  *  *  *  The  most  sacred  right  in  our  republican  form 
of  government  is  the  right  to  vote*  It  is  fundamental  that 
that  right  should  not  be  denied  unless  there  are  valid  consti¬ 
tutional  reasons  therefor,  It  must  be  exercised  freely  by 
free  men*  If  it  is  not  then  we  do  not  have  a  republican  form 
of  government  *  *  *. 

Moreover,  we  do  not  feel  that  because  Congress  abolished  the  poll 
tax  in  Federal  elections  by  a  constitutional  amendment  it  conceded 
that  it  did  not  have  the  power  to  do  this  by  Statute,  nor  do  we  feel  it 
conceded  that  it  does  not  hhve  the  power  to  abolish  the  poll  tax  in 
State  and  local  elections  by  statute*  The  House  of  Representatives 
has  passed  five  anti-poll-tax  bills  since  1939,  but  each  time  such  bills 
died  under  Senate  filibuster  or  the  threat  of  a  filibuster*  We  are 
convinced  that  the  action  of  Congress  in  abolishing  the  poll  tax  by 
the  24th  amendment  for  Federal  elections  was  a  compromise  to  avoid 
such  problems* 

Neither  do  we  feel  that  the  Supreme  Courts  decision  in  Breedlove 
v*  Buttles  (302  U*S*  277  (1937)),  which  upheld  the  now  repealed 
Georgia  poll  tax,  is  controlling  in  this  area*  The  Breedlove  case  was 
a  suit  by  a  white  male  claiming  denial  of  equal  protection  under  the 
14th  amendment  because  of  favoritism  to  older  people  and  to  women* 
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At  no  time  was  the  question  of  the  15th  amendment  raised.  Further* 
more,  a  decision  on  the  poll  tax  in  the  absence  of  congressional  action 
is  not  relevant  to  the  issue  of  congressional  power  to  act.  Because 
neither  racial  discrimination  nor  congressional  action  was  involved 
in  Breedlove ,  it  has  no  application  to  the  proposed  anti-poll-tax  pro¬ 
vision  presently  in  S.  1564* 

Finally,  we  are  not  moved  by  the  arguments  of  some  that  if  Congress 
can  strike  down  this  tax  it  can  strike  down  any  State  tax  that  falls 
equally  upon  the  rich  and  the  poor.  The  argument  cannot  seriously 
be  made  that  a  poll  tax  is  a  revenue-producing  device — the  argument 
can  be  made  that  it  is  an  attempt  to  deny  a  constitutional  right,  .We 
are  not  dealing  with  money  here,  but  with  a  basic  right  guaranteed  by 
the  Constitution  and  our  action,  therefore,  falls  much  more  closely 
to  that  class  of  taxes  demand  “noxious”  that  the  Congress  certainly 
has  the  right  to  forbid  ( Orosjean  v.  American  Press  Publishing  Oo» 
S0TU.3.3S8). 

By  this  reasoning  we  have  added  section  9  to  S.  1564.  A  majority  of 
the  committee  had  no  desire  to  again  focus  the  attention  of  this  Na¬ 
tion  upon  congressional  action  to  guarantee  the  rights  of  all  citizens 
only  to  have  that  action  fall  short  of  its  mark*  At  this  time,  and  in 
this  bill,  we  seek  to  fully  implement  the  national  desire  to  be  free  from 
the  crippling  effects  of  discrimination  in  this  important  area  of  voting. 
Believing  the  poll  tax  to  be  evil  in  its  intent,  discriminatory  in  its  ef¬ 
fect,  and  fully  within  the  power  of  Congress  to  remove,  the  majority 
of  the  committee  h  as  added  section  9  to  this  bill. 

THE  flO-l*EUCENT  EXEMITIQN  AMENDMENT 

As  originally  introduced,  section  3(c)  of  the  bill  permitod  any  State 
or  subdivision  covered  by  the  triggering  provision  to  bring  a  declara- 
toiy  judgment  action  in  a  three-judge  district  court  in  the  District  of 
Columbia  alleging  that  neither  the  petitioner  nor  any  person  acting 
under  color  of  law  has  engaged  in  discrimination  in  voting  during  the 
preceding  10  years.  If  the  court  so  found,  the  suspension  of  tests  and 
devices  and  the  examiner  procedure  would,  after  judgment,  be  inap¬ 
plicable  to  the  petitioner.  The  section  specifically  barred  a  judgment 
for  a  period  of  10  years  after  a  final  judgment  of  any  court  of  the 
United  States  determining  that  discrimination  in  voting  occurred  any¬ 
where  in  the  territory  of  the  petitioner. 

The  committee  amended  the  comparable  provision,  section  4(a),  of 
the  reported  bill  changing  somewhat  the  criteria  for  a  declaratory 
judgment  by  a  three- judge  court  in  the  District  of  Columbia.  The  sec¬ 
tion  now  authorizes  such  a  suit  based  upon  either  of  two  grounds.  The 
first  is  that  no  test  or  device  has  been  used  during  the  preceding  5  years 
for  the  purpose,  or  with  the  effect,  of  discrimination.  The  second  is  it¬ 
self  twofold  :  (A)  the  percentage  of  persons  voting  in  the  most  recent 
presidential  election  exceeded  the  national  average  of  voting  participa¬ 
tion  or  t  he  percentage  of  persons  registered  to  vote  exceeded  60  percent 
of  residents  of  voting  age,  and  (B^  there  is  no  racial  discrimination  in 
voting  in  the  petitioners  territory!  The  section  as  amended  also  pro¬ 
vides  that  in  any  such  suit  a  final  judgment  determining  that  discrimi¬ 
nation  in  voting  1ms  occurred  anywhere  in  the  petitioner’^  territory 
shall  be  priirni  facie  evidence  of  the  facts  found  by  the  court,  in  addi- 
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fcion  to  whatever  res  judicata  or  collateral  estoppel  effect  such  a  judg- 
men  t  would  have* 

The  amended  provision  is,  in  our  judgment,  an  effective  one  to 
bar  unjustified  avoidanoa  of  the  effect  of  the  bill^  but  not  os  effective 
as  the  original  provision.  Under  the  provision  of  the  bill  as 
introduced,  the  States  of  Alabama,  Mississippi,  and  Louisiana  would 
have  been  barrod  automatically  from  bringing  suit  for  almost  10 
yeare  because  judgements  have  been  handed  down  against  them,  or 
against  one  or  more  of  their  subdivisions,  within  this  year.  Georgia 
would  have  been  barred  from  bringing  suit  for  7  years,  because  of 
a  judgement  against  it  3  years  ago*  In  addition,  some  counties  in 
additional  States,  such  as  Payette  County,  Tenm,  would  have  been 
barred  from  suit  for  a  time  because  of  judgments  against  them  within 
the  recent  past 

The  amended  provision  does  not  bar  suits  by  any  State  or  sub¬ 
division  at  any  time,  but  it  makes  a  judgment  within  the  preceding 
5  years  a  prima  facie  case  against  the  plaintiff  as  to  the  facts  found 
in  the  prior  suit.  It  therefore  renders  such  a  suit  within  5  years 
a  difficult  and  unrewarding  exercise  under  section  4a(l)*  In  such 
a  suit  the  plaintiff  would  first  have  to  show  either  no  use  of  tests  or 
devices  to  discriminate  within  the  past  5  yeare,  or  voter  participation 
above  the  national  average  and  no  discrimination  in  voting,  whether 
bv  tests  or  devices  or  otherwise.  Even  if  a  plaintiff  could  satisfy 
this  burden  of  proof  with  its  own  evidence,  the  United  States  may 
rebut  that  evidence  simply  by  introducing  a  judgment  entered  within 
the  past  5  years*  Then  the  burden  of  proving  its  absence  of  discrimi¬ 
nation  would  again  shift-  to  the  plaintiff*  Alabama,  Mississippi,  and 
Louisiana  would  in  effect  be  barred  from  suit  under  section  4a(l) 
for  5  years  and  Georgia  for  2  years* 

The  original  provision  reflected  the  view  that,  after  the  courts 
had  already  found  discrimination  in  voting,  a  State  or  subdivision 
should  not  be  permitted  immediately  to  engage  the  United  States  in 
relitigating  the  same  questions.  The  amended  provision  substantially 
reflects  the  same  view.  In  suits  brought  under  it,  a  plaintiff  which 
uses  tests  or  devices  will  have  to  show  either  that  such  test  or  devices 
have  not  caused  discrimination  during  the  preceding  5  years,  or  that 
voter  participation  has  reached  the  national  average  and  that  dis¬ 
crimination  from  any  cause,  whether  tests  or  devices  or  otherwise, 
has  censed.  Of  the  fetates  covered  by  the  tost  or  device  trigger,  only 
Louisiana  presently  has  voter  participation  above  the  national  average 
of  60  percent  and  would  be  permitted  to  bring  suit  at  once*  Alabama 
and  South  Carolina  are  near  the  average  buf  still  below  it. 

However,  in  such  a  suit,  the  plaintiff  would  still  have  to  show  in 
addition  that  no  discrimination  exists  in  voting  whether  by  reason  of 
tests  or  devices  or  by  any  other  reason.  The  provision  providing 
for  use  of  priinie  facie  judgment  does  not  appear  to  be  of  much 
significance  in  this  situation. 

In  a  suit  brought  by  a  plaintiff  which  does  nof  use  tests  or  devices, 
but  which  is  covered  by  fJie  bill’s  examiner  previsions  under  the  new 
2fi-peramt  trigger,  the  plaintiff  of  course  cannot  meet  the  first  test-, 
relating  to  nondiscrimination  in  teste  or  devices,  since  by  definition 
it  lias  no  such  tests  or  devices*  To  suspend  the  examiner  provision  in 
such  a  case  the  plaintiff  will  have  to  show  that  it  meets  the  second  test, 


VOTING  RIGHTS  LEGISLATION 


37 


that  is,  voting  participation  above  the  national  average  and  an  absence 
of  discrimination  from  any  cause* 

The  original  provision  also  reflected  the  view  that  after  many 
decades  ofsystematic  discrimination  against  Negroes  in  voting  in  some 
States  and  subdivisions,  it  is  totally  unrealistic  to  expect  that  in  a 
short  period  of  time  the  suspension  of  tests  and  devices  and  examiner 
procedures  provided  for  by  the  bill  would  automatically  suffice  to 
wipe  out  all  discrimination  in  the  future.  The  amended  provision 
again  substantially  reflects  the  same  view*  To  show  that  testa  or 
devices  are  not  used  to  discriminate  under  section  4(a)  £1)  a  plaintiff 
will  have  to  show  that  they  have  not  operated  so  as  to  discriminate  for 
the  preceding  5  years*  Similarly,  in  determining  whether  discrimina¬ 
tion  from  any  cause,  whether  tests  or  devices  or  otherwise,  has  ceased 
under  section  4  (a)  (2)  (B) ,  the  courts  will  take  into  consideration  not 
only  the  immediate  situation  throughout  the  plaintiff’s  territory  at  the 
time  of  the  suit,  but  also  the  situation  during  the  years  preceding  the 
suit  and  the  likelihood  that  discrimination  will  not  recur  at  some 
point  in  the  future^ 

The  amended  provision  emphasizes  this  last  point,  regarding  the. 
future  likelihood  of  compliance  with  the  Constitution*  by  specifying 
that  the  court  shall  retain  jurisdiction  of  any  action  brought  under 
section  4(a)  for  5  years  after  judgment  and  shall  reopen  the  action 
on  the  motion  of  the  Attorney  General  alleging  a  recurrence  of  dis- 
crimination. 

While  the  amended  provision  substantially  carries  out  the  basic 
intent  of  the  original  provision,  it  do^i  pot  do  so  hi  as  simple  and 
straightforward  a  fashion  ns  did  the  original  provision.  And  it  does 
have  the  net  effect  of  stimulating  additional  litigation  sooner  after  the 
enactment  of  the  bill  than  would  have  been  the  cose  under  the  original 
provision.  In  these  respects  the  original  provision  was  much  to  be 
preferred. 

THE  ADDITIONAL  U'l-rEltOENT  TMGGER 


A  significant  addition  to  the  bill  was  the  adoption,  by  the  committee/ 
of  an  amendment  relating  to  the  formula  or  “triggering”  device  desig¬ 
nating  areas  where  the  appointment  of  Federal  examiners  would  be 
authorized* 

The  bill  as  introduced  on  March  18,  provided  a  “triggering”  device 
which  affected  only  those  areas  which  nod  a  literacy  test,  and  where 
less  than  50  percent  of  the  voting^ago  population  voted  or  was  regis¬ 
tered  to  vote*  This  formula  had  the  disadvantage  of  bringing  under 
the  bill’s  coverage^  certain  counties  and  tlie  entire  State  of  Alaska— 
areas  where  discrimination  because  of  race  wits  not  a  factor  in  low 
voting  participation*  In  an  effort  to  correct  this  formula  the  revised 
bill  or  April  6  further  defined  these  areas  by  requiring  that  at  least 
20  percent  of  their  population  be  non  white. 

During  consideration  of  the  bill  in  committee  we  determined  that 
the  formula  could  be  further  improved  by  adding  an  additional  separ~ 
ate  criterion  for  the  appointment  of  Federal  registrars,  vi2,  voting 
participation  by  less  than  25  percent  of  the  Negro  population.  This 
“trigger”  has  two  important:  feat ures ; 

First,  it  is  grounded  firmly  on  the  15th  amendment  since  it  is 
related  entirely  to  voter  discrimination  because  of  race  or  color.  In 
every  State  where  discrimination  has  occurred,  it  would,  under  the 
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original  bill,  l)e  possible  to  register  large  numbers  of  whites,  bringing 
the  total  registration  figure  over  50  percent  while  continuing  to  dis¬ 
criminate  against  the  venr  group  this  bill  seeks  to  protect*  Avail* 
ability  of  this  triggering  device  would  preclude  such  a  maneuver. 

Second,  the  25- percent  trigger  would  provide  Federal  relief  in  areas 
which  would  not  have  been  covered  under  the  original  formula  because 
they  impose  no  literacy  ^ tests.  Based  on  figures  supplied  by  the  U.S, 
Civil  Rights  Commission,  the  following  political  subdivisions  in 
Arkansas  and  Florida  have  loss  than  25-percent,  Negro  voter  partici¬ 
pation,  and  would  be  covered  by  the  additional  “trigger'5; 
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Further*  the  State  of  Virginia,  which  would  have  been  covered  tinder 
die  original  bill  because  it  imposes  a  literacy  test  and  has  voter  par¬ 
ticipation  of  less  than  50  percent,  was  excluded  by  the  amendment 
requiring  that  affected  areas  have  at  least  a  00-percent  Negro  popu¬ 
lation.  Borne  political  subdivisions  of  the  State  meet  this  qualifica¬ 
tion  and  would  be  covered,  but  others  which  do  not  meet  the  50- percent 
figure  are  covered  only  by  this  additional  “trigger/*  They  are: 

Ffrtffnta 


VoUna-age 

population 

Number 

registered 

Percent 

registered 

Couiilleti; 

Rtucid: 

White . 

3,501 

1, 047 

NLft 

Noowhite. .  . . . . . . . . . . . — , 

ite 

7 

4.8 

Botetourt? 

White. . . . . . . . 

9,04$ 

4,690 

6a  8 

NonwWte . * . . . . 

TO 

U* 

18.0 

Fairfax: 

White. . 

140,60$ 

87,  m 

62.1 

Nod  white . . . . . 

0,110 

1,904 

20.9 

Montgomery: 

White..* - ... — - i - - — ... — r. — ... 

1^001 

9,010 

153.1 

Non  white*... _ * . . . . . . 

060 

0 

0 

Prince  William: 

White.*.. . . . 

34*477 

0,017 

3W,  8 

NonwhUe _ ....... . . . 

2,217 

433 

Iks 

Rockingham; 

White. . 

076 

8,030 

87*6 

NonflWtflL-.. . 

427 

70 

ie.4 

Smyth: 

White-.....- . 

18,191 

8,678 

47,2 

Nonv^hlte..... . . . 

327 

70 

21.4 

Cities: 

Buena  Vista: 

White . 

*390 

1,018 

3k  0 

No  aw  hit*.  . * _ _ 

150 

23 

a? 

QaJax; 

White . . . 

8,0TB 

1,600 

48,8 

Nonwhite-.* . . .. . . . 

m 

20 

ias 

Winchester: 

56,8 

White. . 

9*200 

11,135 

Nonwhlte.... . ^*  .**....^..* . . „ 

708 

174 

24.0 

In  addition,  it  is  estimated  that  some  counties  in  Texas  and  Ten¬ 
nessee  have  comparable  low  Negro  voter  participation  and  would  also 
be  covered.  Statistics  are  not  presently  available,  but,  according  to  the 
testimony  of  A*  Ross  Eckler,  Acting  Director  of  the  Census,  they  could 
be  obtained  by  survey  within  60  to  90  days. 

A  majority  of  the  committee  approved  the  addition  of  this  addi¬ 
tional  trigger  and  it  is  incorporated  in  subseciton  4(b)  (3)  of  the 
bill*  We  support  its  retention. 

Thomas  J,  Dodd, 

Philip  A.  Hart, 

Edward  V,  Long, 
Edward  M.  Kennedy. 
Birch  Bath. 

Quentin  N,  Burdick. 
Joseph  D,  Typings* 
Hiram  L  Fong. 

Hugh  Scott, 

Jacob  K,  Javits. 


ADDITIONAL  INDIVIDUAL  VIEWS  OF  SENATOR 
JACOB  K.  JAVITS 

During  the  executive  sessions  of  the  hearings  on  this  bill*  I  offered, 
on  behalf  of  Senator  Robert  F*  Kennedy  and  myself,  an  amendment 
to  provide  that  education  in  any  language  in  an  accredited  school  in 
any  State,  territory,  or  the  Commonwealth  of  Puerto  Rico  be  con¬ 
sidered  equivalent  to  education  in  the  English  language  in  any  such 
school  for  the  purpose  of  determining  literacy* 

This  amendment  did  not  come  to  a  vote  because  of  the  time  limitation 
imposed  upon  the  committee  by  the  Senate  referral* 

It  will  be  offered  oil  the  floor  by  both  Senators  from  New  York 
when  the  measure  is  considered  by  the  Senate* 
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Alabama* . ***,  1,016,000  ! 

Alaska* .  13$,  m 

Arizona  879,000. 

Arkansas . 1,124,000 

California  .  10,010,000. 

Colorado . _ .  1, 142,  ODD 

Connecticut* . 1,098*OOQ 

Delaware* . .  283,000 

Florida .  3, 61^000 

Gwrgl*  * . 2,636,000 

Hawaii  * .  390,000 

Idaho*. . 380,000. 

imnou .  e,mooo ; 

Indiana . .  2;  826, 000  . 

low* . 1,638,000 

Kansas.---* . . . 1,32^000 

Kentucky...  . .  1, 076, 000 

Louisiana* . 1,693.000 

Maine4.- .  681,000 

Maryland . 1,006,000 


Massachusetts  *.** 

Michigan . . 

Minnesota _ _ 

Mississippi  * . 

Missouri . . . 


3,200,000 
-*,647,000 
2,024,000 
1,243,000 

Missouri . 3,096,000 

Montana. .  390,000 

Nebraska.  . .  877,000 

Nevada.... .  344.000 

New  Hampshire*. .  399.000 

New  Jersey... .  4  147,000 

New  Mexico . .  614,000 

New  York  «____. .  11,330,000 

North  Carolina  * .  %  763.000 

North  Dakota .  mow 

Ohio . 0,060.000 

Oklahoma . 1,493,000 

Oregon* . . .  1,130,000 

Pennsylvania . _ .  7r  080, 000 

Rhode  Island.  . .  669, 000 

South  Carolina  *„ . ,,  1, 380, 000 

South  Dakota .  404,000 

Tennessee . . . 2,239,000 

Texas .  6,922,000 

Utah .  622,000 

Varment . 2401,000 

Virginia  i .  2,Mi,jOOO 

Washington* .  1 , 7C9,  000 

West  Virginia . .  1, 063, 000 

Wisconsin.**. .  2,391,000 

Wyoming* .  196,000 


680,813 
67,369 
481*770 
660, 427 
7,067,639 
776,086 
1(  218, 673 
301,320. 
1,304,481 

1. 139.303 
207,271 
292,477 

4,702,841 
2,091,606 
1, 134,639 
867,901 
1, 04flh  UVJ 
8Mf293 

360,905 
1, 116,467 
2,344,  70S 
3,  203, 102 
1,604,462 
409,146 
1,799,879 
276,628 
634, 164 
130,433 
288,093 
3,840,776 
327,616 

7.166.303 
1,424,983 

258,389 

3,969,196 

982,499 

785,239 

4,313,608 

391X078 

624,748 

miis 
1,144,646 
2,620.811 
401,413 
163,069 
1,042,247 
1*  258, 374 
792,040 
1,690,816 
142,710 


Nationwide  totals.  Jm 931, 000  70,643,496 


i  This  is  an  estimate  by  the  Bureau  of  Census  as  of  Nov.  1,1094,  taken  from  a  memorandum  issued  by  the 
Department  of  Commerce,  dated  Sept,  3,  1964,  No.  CB64-93.  It  Includes  aliens  and  persons  In  active 
military  service  and  their  dependents. 

*  This  column  la  based  on  figures  supplied  by  official  State  sources  to  the  Congressional  Quarterly. 

*  These  percentages  are  based  on  the  voting  age  population  as  of  Nov.  1,  1964, 

*  Most  of  these  figures  ore  based  on  the  official  reports  of  the  various  States,  In  emue  cases  they  do  not 
represent  the  actual  number  or  persons  registered,  due  to  the  failure  of  registrars  to  purge  their  lists  of  voters 
wno  have  died  or  moved  away  or  otherwise  become  ineligible. 

*  These  States  do  not  have  statewide  registration.  .  _ . 

*  Thosa  States  use  a  test  or  device  as  defined  by  fiec;  4(c)  of  the  proposed  Voting  Rights  Act  of  1966. 

Idaho,  which  does  not  have  a  literacy  test,  has  a  “goodinoral  character  ’  requirement*  Some  of  the  literacy 
tests  States  also  have  a  “good  moral  character'*  requirement. . 

f  This  does  not  include  Fayette  County,  which  has  approximately  2,400  registered  voters. 

Non,— Subsec.  4(e)  of  S.  1664  as  reported  by  the  committee  excludes  from  voting-age  population  aliens 
and  persons  In  active  military  detvica  and  their  dependents.  If  that  definition  la  applied  to  this  table, 
Alaska  Is  the  only  State  whose  voter  participation  In  the  presidential  election  of  I9W  would  rise  from  below 
50  percent  of  the  voting  ago  population* 
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Appendix  B 


Test  or  devices  as  defined  by  sec.  4(c)  cf  the  proposed  Voting  Rights  Ad  of  198$t 
&  1564j  and  the  States  in  w^ich  they  are  used 


Read 

wm/ 

,  Under- 
stand 

Interpret 

any 

matter 

Knowl¬ 

edge 

Good 

moral 

character 

Voucher 

Alabama, _ ....  w _ 1 

Xi 

X* 

X* 

XI 

XI 

X  1 

x» 

X* 

xi 

Xi 

Xi 

X* 

Xi 

X* 

x» 

Almta* . 

Arizona  *, . . . 

xi 

XT 

|iiiifttijjj| 

California..,  . . . . . 

Connuticut,,, . . . 

X* 

Delaware _ _ _ _ 

X* 

XU 

XU 

BBBBS 

Georgia _ . _ „ _ 

X" 

X» 

X« 

XU 

Hawaii,- . . 

Iitatin  .  .  ._ 

* 

X  M 

x» 

Louisiana . . . . _ . 

x» 

X“ 

X“ 

x*> 

x« 

x» 

X* 

XW 

X* 

XU 

x» 

x« 

x» 

Xn 

X« 

X» 

xr 

x» 

x« 

XK 

X« 

x  * 

Mjttinfl.-.  _  t 

Massachusetts,,,.... . . 

Mlsalatippi  . . . . 

i  xa 

X® 

x« 

x» 

New  Hampshire.,,,,..*. 

New  York . . 

North  Carolina. 

Oregon . . . . 

S<yith  CaroHrt^...  ^ 

Virginia. _ _ 

Washington _ _ _ _ 

XU 

x« 

Wyoming. 

i  Code  of  Alabama,  title  17,  J  32. 

“The  fallowing  persona  *  *  *  shall  be  qualified  Co  resistor  *  *  *  those  who  cart  read  and  write  any  article 
of  the  Constitution  of  the  United  States  in  the  English  language  which  may  bo  submitted  to  them  by  the 
board  of  registrars  jandf  who  ora  of  good  character,  *  * 

J  Order  of  Jan.  14,  LH4,  as  amended,  Aug.  20,  19W,  by  the  Supreme  Court  of  Alabama  prescribing  a  new 
application  form  to  be  used  by  the  board  of  registrars  throughout  the  State,  pt.  VI  (vouching),  pt.  Ill 
(knowledge.  Interpret,  understand). 

*  The  U.e*  Attorney  tor  the  District  of  Alaska  has  stated  that  the  Secretary  of  State  believes  that  myone 
who  flan  apeak  English  can  veto,  even  If  he  cannot  sign  hla  name  accept  with  an  “X+"  Hearings  on  &  /"50 
before  the  House  Judiciary  Committee.  87th  Cong.  ,2d  sess.,  p.  315, 

*  Alaska  statute,  £  \ a.OfcOifc 

“A  person  may  vote  at  any  election  who  *  *  *  can  speak  or  read  English  unless  prevented  by  physical 
disability,  or  voted  in  the  general  election  ol  November  4.  1024." 

•  The  former  U.S.  attorney  for  the  District  ol  Arizona  has  stated  that  an  applicant  must  only  attest  to 
the  fact  that  he  is  able  to  road  the  Constitution  of  the  United  States  in  the  English  language,  and  if  there  is 
any  question  about  his  ability,  tlte  registrar  usually  asks  him  to  read  other  printed  papers.  Letter  dated 
Mar.  3,  ItteS,  to  the  Civil  Rights  Division  from  Hon*  Carl  Muecke.  flee  also  hearings  on  0.  2760,  supra, 
P-  317. 

■  Arizona  Revised  Statutes*  £  lfl-toifA): 

“Every  resident  of  the  state  is  qualified  to  become  an  elector  end  may  register  to  vote  at  all  elections 
authorized  by  law  if  he  ■  *  * 

(4)  Is  able  to  read  the  Constitution  of  the  United  States  in  the  English  language.  *  *  * 

(61  1b  able  to  write  his  name  *  * 

T  Constitution  of  California,  art.  II*  £  1: 

“(Njo  person  who  shall  not  be  able  to  road  the  Constitution  In  the  English  language  and  write  bis  or  he 
name,  shall  ev«r  erorotee  the  privileges  of  an  elector  In  this  State,  *  *  *" 

See  also  California  Election  Code,  £  IW,  implementing  this  provision. 

I  Constitution  of  Connecticut,  art.  VI,  E 1; 

“Every  citizen  of  the  United  States  *  S  m  who  Is  able  to  rood  in  the  English  lang 
Constitution  or  any  section  of  the  statutes  Of  this  state,  and  who  sustains  a  good  morr 
be  an  elector/' 

See  also  Connecticut  General  Statutes,  £  9-12,  implementing  this  provision, 

•  Constitution  of  Delaware,  art.  V,  4  2: 

“(Nlo  person  *  •  •  shall  have  the  tight  to  vote  unto  he  shell  be  able  to  read  this  Constitution  in  the 
English  language  and  write  his  noma,  *  *  *"  ■ 

flea  also  Delaware  Code  Annotated,  title  15,  4 1701,  implementing  this  provision. 

II  Georgia  Code  Ann.,  434-617<a):" 

“(The  applicant]  shall  be  required  to  read  (the  Constitution  of  Georgia  or  of  the  United  States]  aloud 
and  write  It  In  the  English  language," 

11  Georgia  Code  Ann.,  43*^mw: 

I  "{The  applicant  may  also)  qualify  or,  the  basts  of  his  good  character  and  his  understanding  of  the  duties 
and  obligations  of  dtlreiuti Ip,  *  +  *" 

»  Georgia  Code  Ann.,  }  34-618  sets  forth  a  standard  list  of  questions  tar  those  who  seek  to  qualify  parsuan 
to  |  *4r^i7(b)  (eg.,  (fWhat  ate  the  mimes  of  the  three  branches  of  the  United  States  Government?").  flee 
also  Constitution  of  Georgia,  £  2-704  which  seta  forth  the  above  requirements. 

See  also  Georgia  Code  Ann. ,  £  34-dl7(a) , 

B  Constitution  of  Hawaii,  art,  II,  £  H 

‘■No  person  shall  bo  qualified  to  vote  onto  he  Is  *  *  *  able  •  *  «  to  speak,  read  and  write  the  English 
Or  Hawaiian  language/*  ,  . 1 

II  Idaho  Code,  1 34-464: 

“No  common  prostitute  <ar  person  who  keeps  or  maintains,  or  Is  interested  in,  keeping  or  maintaining,  or 
who  resides  In  or  la  an  Inmate  of,  or  frequents  or  habitually  resorts  to  any  house  of  prostitution  or  of  ill  fame, 
or  any  other  house  or  pto  commonly  used  os  a  bouse  of  prostitution  or  of  111  tome,  qr  aa  a  house  or  place 


.  any  article  of  the 
iaracter,shaU  *  *  * 
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otr«£<>rt  tor  lo wd  persons  for  the  purpose  of  proetUuUop  °r  lewdnesh  or  who,  being  male  or  tamale,  do  lewdly 
or  laMlYOusly  cohabit  together  shall  be  permitted  to  register  t&  a  voter  or  to  vote  at  any  election  In  this 
State."  -  , 

See  also  Constitution  of  Idahoj  ait.  Vi  6»  which  disqualifies  froifi  voting,  Inter  alin^petBOns  who  ere 
members  of  organisation*  which  teach,  advise,  counsel*  encourage  or  eld  persons  to  eater  Into  bigamy  or 
polygamy. 

»  Louisiana  Iter.  Btafc.,  title  IS.  £31(3]: 

"[He  shall  be  able  to  road  and  write.  *  *  *'* 

Sea  also  Louisiana  Bov.  Stat.,  title  1 35, 

■*  Constitution  of  Louisiana*  art.  VIU,  5 1<C) :  ^  r 

"fle  shall  be  of  pod  character  and  shall  understand  the  dultai  and  obligations  of  citizenship  under  a 
republican  farm  of  government. 

&»  also  art.  VIU,l£  1(d),  1$;  title  IS,  It  31ft}.  M.  In  addition  a  requirement  that  an  applicant  "shall  be 
able  to  understand  and  give  a  reasonable  Interpretation  o 1  gay  section  ot  |the  Louisiana  or  United  States 
Constitution],'1  and  rotated  provisions  < title  IS)  ££  $5.  36)  ww  enjoined  by: a  federal  court,  United  fitettt 
v.  Z'OulJtand,  225  F.  £upp.  3$  (1963),  affirmed  by  tne  Supreme  Court  Mar.  8, 1965. 
o  Constitution  of  Louisiana,  art.  VIII*  f  IS: 

“The  Board  [of  Registrars}  shall  *  *  *  Issue  a  uniform,  objective  written  test  or  examination  for  cttltgu- 
rtilp  to  determine  that  applicants  *  *  *  understand  the  duties  and  obligations  of  clUienehip.  *  *  *" 

See  also  title  18.  £  1014  At* 
u  Louisiana  Rev;  Btat.,  title  IS*  1 31(2); 

"He  shell  be  of  good  moral  character,  **  *” 
m  Louisiana  Rev.  Stat.f  title  IS,  I M (6): 

ILNo  registrar  or  deputy  registrar  shell  register  any  applicant  *  *  *  unless  the  applicant  brings  With  him 
two  qualified  electors  of  the  product  in  which  he  resides  to  sign  written  affidavits  attesting  to  the  truth  of 
the  foots  set  forth  in  the  application  form.  *  *  *" 

»  Constitution  of  Maine,  art.  EL  1 1: 

“No  person  shall  have  the  right  to  vote  *  *  *  who  shall  not  be  able  to  read  the  Constitution  in  the  English 
leagues*,  and  write  tils  nemo.  *  *  *** 

Boo  also  title  21, 1 241,  implementing  this  pro  vision. 

21  Constitution  of  Massachusetts  art,  XX,  t  122: 

“No  person  shall  have  the  right  to  vole  *  *  *  who  shall  not  be  able  to  read  the  Constitution  in  the  English 
language,  and  writ*  his  name.  *  *  *** 

Boc  also  Massachusetts  Laws,  ch.  Cl,  1 1,  implementing  this  provision. 
a  Constitution  of  Mississippi,  sit  12;  {  244: 

“Every  elector  shall  *  *  *  be  able  to  read  and  write  any  section  of  the  Constitution  of  this  State  and 
give  a  reasonable  interpretation  thereof  to  the  county  registrar.  He  obeli  demonstrate  *  •  *  a  reasonable 
understanding  of  the  duties  and  obligations  of  citizenship  under  a  constitutional  form  of  government  ” 

See  also  Mississippi  Code,  M320Q>4, 3213,  Implementing  this  provision. 
a  Constitution  of  Mississippi,  art.  12,  J  £41 -A: 

"In  addition  *  *  *  such  person  shall  be  of  good  moral  character  " 

fiee  also  Mississippi  Code,  it  3209+4,  3213, 3212.7,  Implementing  this  provision. 

s*  Now  Hampshire  Rev.  Btat,,  £  65:10: 

"{An  applicant  shall  be  required]  to  write  end  to  road  in  such  manner  eg  to  show  that  he  la  not  being 
assisted  la  so  doing  and  la  not  reciting  bom  memory/1 
See  also  New  Hampshire  Rev,  Stati  }}  to.ll,  to,  12,  Implementing  this  provision. 

«  Constitution  of  New  York,  art,  2,  5  i: 

M[Nrio  person  shall  become  entitled  to  vote  *  *  *  unless  such  person  la  also  able,  except  for  physical  dls. 
ability,  to  read  and  write  English," 

Sea  also  New  York  Election  Code,  to  m  16S,  implementing  this  provision. 

=*  Constitution  of  North  Carolina,  art.  YIj  £4: 

“Every  parson  presenting  himself  lor  registration  shall  be  able  to  read  and  write  any  section  of  the  Con¬ 
stitution  in  the  English  language." 

See  also  General  Statutes  of  North  Carolina,  £  163^28,  Implementing  this  provision. 

*  Oregon  Rev.  Btat*,  ft  247.131: 

"(Nip  elector  shall  be  registered  unless  be  I*  able,  except  for  physical  disability,  to  read  and  write 
English." 

»  Constitution  or  South  Carolina,  art.  II,  1 4(d): 

"Any  person  *  *  *  aboil  be  registered;  Pfwidwh  That  ho  can  both  road  and  write  any  Section  or  thle 
Constitution  submitted  to  him.  f  *  *"  t  ■ 

As  m  alternative  to  the  reading  and  writing  test,  art.  II,  £  4{d),  provides: 

"Any  person  *  *  •  shall  be  registered;  Provided,  That  he  *  *  *  has  paid  all  taxea  collectible  during  the 
previous  year  on,  prqp*rty  in  this  State  assessed  at  three  hundred  dollar*  ($320)  or  more-" 

See  also  Code  of  South  Carolina,  J  23-32,  Implementing  there  provisions, 

**  Code  ol  Virginia*!  24+68: 

“[The  applicant  must  make  application]  In  his  own  handwriting,  without  olds  suggestions,  or  memo¬ 
randum.  *  *  *'* 

»  Washington  Revised  Code,  £36. 07.074(18): 

"[An  applicant  must  bel  able  to  read  and  speak  the  English  language  to  a*  to  comprehend  the  meaning 
of  ordinary  English  prose" 
n  Wyoming  Statutes,  ££  23-118.3: 

"The  term  Qualified  elector'  includes  every  mole  and  female  citizen  ol  the  United  States  who  *  *  *  Hhall 
bo  able  to  read  the  constitution  of  Wyoming/1 


f 


44 


VOTING  RIGHTS  LEGISLATION 


Affbnqix  C 

Voting  age  population  and  registered  voters  classified  by  race  in  those  States  where 
use  of  teste  and  devices  is  suspended  by  S .  1664 


State 

White  voting 
age  popula¬ 
tion,  19641 

White  regis¬ 
tration* 

Percent , 

Nop  white 
voting  ago 
population, 
1964  1 

Nonwhlte 

registration  s 

Percent 

Alabama*. 

Georgia . . . 

Louisiana  ^  ^ 

MiwltfUppl . 

South  Caroline . 

1,419,2*0 

1,960,456 

1,353,405 

704,^7 

975,600 

mi 

663 

57.2 

me 

60.1 

60.5 

501,730 

669,544 

539,505 

443,723 

404,340 

*92,737 

MflSeoa 

4164,601 

■28,500 

T  138,544 

13.5 

25.0 

30.3 
M 

34.3 

i  Tl»  total  voting  ape  population  lor  the  respective  States  Is  taken  from  a n  estimate  by  the  Bureau  of 
Census  as  of  Nov.  1,  1934,  in  a  memorandum  Issued  by  the  Department  of  Commerce ,  dated  Sept,  8, 1064t 
No,  CBG4r£$.  It  includes  aliens  and  person*  In  active  military  set  vice  and  their  dependents.  The  voting 
ago  population  for  white  and  nonwhlte  In  1964  wea  computed  by  taking  the  voting  ago  population  statistics 
lor  white  and  nonwhlte  as  repotted  in  tbe  Census  ol  Population;  I960,  determining  the  ratio  of  each  group 
to  the  total  voting  ego  population  In  I960,  and  applying  that  ratio  to  tbe  total  voting  ago  population  us 
estimated  by  tbe  Bureau  of  Census  for  Nov.  1,  1964. 

'Those  statistics,  excepting  those  for  Virginia,  are  based  on  findings  published  in  U.S,  Commission  on 
Civil  Bights,  Regiatratioa  and  Voting  Stat  istics,  Mar,  19,  1905.  They  are  not  based  on  official  State  sources 
due  to  tlie  lack  ol  official  State  Information  classifying  registrants  by  race. 

The  registration  date  based  on  official  state  sources  in  tbe  chart  containing  voting  and  registration  sta¬ 
tistics  for  all  States  (master  chart)  reflect  registration  as  of  a  later  date  than  the  data  published  by  the 
commit  ton.  For  this  reason,  the  registration  figures  in  this  chart,  when  totaled,  differ  slightly  front  the 
registration  figures  In  tbe  master  chart.  The  totals  hem  are  as  follows:  Alabama,  1,028,432;  Georgia. 
1,293.079;  Louisiana,  1,301,785;  Mississippi,  553,600;  South  Carolina,  816,453:  Virginia,  1,311,003. 

*  U.S.  Commission  on  Civil  Eights,  Registration  and  Voting  Statistics,  Mar.  19, 1965. 

*  U.S.  Commission  on  Civil  Bights,  Registration  and  Voting  Statistics,  Mar.  19, 1965. 

'Ibid. 

'Ibid. 

f  Ibid, 

Appendix  D 


Voting  and  registration  statistics  classifying  voting  age  population  and  registered 
voters  by  race  in  those  Alabama  counties  in  whtch  racial  voting  suits  have  been 
brought  under  4%  U.8+G*  1971  (a) 


County 

Per¬ 
cent  1 

White 
voting  age 

White  registration 

Per¬ 

cent 

Nonwhlte 
voting  ago 
popula¬ 
tion,'  1980 

Non- 

white 

registra¬ 

tion 

Per¬ 

cent 

popular 
tlon,!  i960 

Num¬ 

ber 

Date 

Bullock  , - 

Choctaw _ 

Dallas.. _ *_ 

Elmore.....  . 

Hale . 

Jefferson-^-,-- 

Macon . 

Montgomery. 

Perry . 

Sumter . 

Wikos . 

38.5 

31.7 

22.6 

43.7 

25.5 

37.3 

32.6 

31. 6 

29.6 
20.  & 

22.3 

2,387 
5, 192 
14,400 
12,510 
3,000 
2W,&10 
2,913 
02,911 
3,441 
3,061 
2,647 

2,631 
3,697 
9,543 
12,1122 
3*674 
134,939 
3,  we 

40,234 

3,250 

3,297 

2,071 

October  1954 . 

February  1963 _ 

August  1964 . 

November  1964. ... 
December  1963* 

October  1954 . 

. do . 

November  1064.... 

August  1*54 . 

November  1964. 
May  1964 . 

110.0 
71.0 
6dO 
9&0 
100.0 
52.6 
mo 
04.0 
94.  0 
-  107.0 

mo 

4,450 
3,982 
15,  U6 
4,808 
0,000 
mm 

8*493 

33,056 

5*200 

01814 

6*085 

1,366 
170 
335 
592 
200 
27,013 
4, 188 
7,260 
364 

1  353 

1  0 

: 

31.8 
4.0 
2,2 
12.  a 
3.3 
23.2 
40.0 
22.0 
7,0 
5l2 
0 

i  This  is  the  percentage  of  those  persons  of  voting  are  who  voted  ln*the  presidential  election  cl  1964. 

3  Census  of  Population:  1900,  vol.  I,  pt.  2,  table  ,27,  pp.  74-91.  These  figures  include  aliens  and  person? 
in  active  military  service  and  their  dependents. 
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Appendix  E 


Voting  and  registration  statistics  classifying  voting  age  population  and  registered 
voter sT  by  racet  in  those  Louisiana  parishes  (counties)  in  which  racial  voting  suits 
have  been  brought  under  4$  U.S,V*  t9?l{a) 


Parish 

Per¬ 
cent  1 

White 
voting 
age  pop¬ 
ulation  >3 
I960 

BOVINA  _  ' 

47.4 

5*017 

24*3 

2,990 

4,200 

£ast  Fdlciaua.* _ _ 

18.1 

.Tjif.k  son  _  _ _ _ 

60*4 

6,007 

\fgr|lAnn _ 

29.1 

3,334 

40,185 

Ouachita. . _ ------ 

44*5 

Plaque  mines _ * _ 

49.2 

8,633 

3,294 

Bed  Hlvnr..  _ 

46*9 

1  Menu 

45.6 

2,863 

16,804 

W^sliln^T1  -  - 

51.9 

Webster* _ 

43.6 

15,713 

1,032 

West  Feliciana--  ----- 

15.2 

White  registration 

Per- 

Nonwhite 

voting 

Nonwhlta 

Per- 

Number 

Date 

cent 

age  pop¬ 
ulation,3 
I960 

registra¬ 

tion 

cent 

6,007 

October  1964* ... 

89 

4,077 

684 

14.0 

1,939 

*.*.,0o* . 

64 

4,183 

179 

4.5 

2,728 

. do . 

66 

4,102 

m 

4.4 

6,682 

- do . . 

91 

2,635 

1,244 

49.0 

2,467 

_ -do . . 

74 

5,181 

294 

0.0 

29,675 

ta*,_,do— . . 

73 

16,377 

1,746 

n.o 

7,027 

_ -do . . 

§8 

3,897 

96 

3.3 

3,538 

. do— . 

100 

3,181 

W 

4.3 

2,059 

_ -do . ----- 

86 

2,062 

*  560 

27.0 

15.  796 

. do.... . 

94 

6,821 

lt  634 

23*9 

12,602 

_ do-...-.. — 

77 

7,046 

803 

11.0 

1,345 

. do.- . 

82 

2,236 

85 

3.0 

i  This  Is  thepercentaga  of  those  persona  of  votln 
t  Census  of  Population:  lftiO,  to),  l,  pt  20,  table 
In  active  military  service  and  their  dependents. 


g  age  who  voted  Ln  the  presidential  election  of  1944, 

27,  pp,  74-90+  These  figures  Include  aJtera  and  persons 


Appendix  F 

Voting  and  registration  statistics  classifying  voting  toge  population  and  regti.\ed 
voters,  by  race t  in  those  Mississippi  counties  in  which  racial  voting  suit#  have 
been  brought  under  4&  U.S.C*  197l(a) 


County 


Per¬ 

cept1 


White 
voting  age 


tfaa,*  1060 


White  registration 


Number 


Date 


Per¬ 

cent 


Nonwhlte! 
voting  age 
popula¬ 
tion,*  I960 


Benton . 

Chickasaw-.^ _ .... 

Clarke . . 

Copiall . . 

Forrest-,. . . 

Oeorge . .— — 

Hinds . . . 

Holmes _ * . «... 

Issaquena _ 

Jasper.^. . . . ; 

Jefferson  Davli— 

JOttCS.  . * _ ! 

Lauderdale . — : 

Madison... . . „i 

Marlon . ,™‘ 

Marshall,. 

Oktibbeha _ _ ; 

Panola . *,j 

Sunflower _ —. _ 

Tallahatchie . : 

Walthall, . 


30 

36 

42 

33 

33 

02 

40 

24 

28 

36 
38 
42 

37 
22 
47 
23 


20 

20 

46 


2,514 

0^388 

6,072 

8,153 

23,431 

6,276 

67,836 

4,733 

640 

6,327 

3,620 

23,943 

27,200 

6,622 

8,007 

4,342 

8,423 

7,630 

8,786 

6,000 

4,736 


2.266 
4,007 
4.820 
&,047 
13,203 
4,200 
62,410 
4,800 
640 
4,200 
8,236 
>22,000 
20^600 
6,206 
ID,  123 
4,229 
8,000 
6,922 
7,032 
1,404 
4,736 


September  1964.... 

August  1964..* _ 

September  1064.... 

October  1964 . 

June  1964 . . 

April  1064.... _ 

October  1964 . 

August  1064 . 

March  1063- . 

September  1W4_-_* 
December  1964... . 
September  l9«3_*-_ 
September  1964.... 

July  1964 . 

July  1963. . . 

December  1964. 
December  1963-.. . 
November  1964. . *. 

October  1964 _ 

November  1064.. . 
November  1963. . . 


92*0 

72.0 

80.0 

98.0 

69*0 

79*0 

9210 

100*0 

mo 

79.0 

39*0 

86.0 

74*0 

mo 

mo 

97*0 

96.0 

77.0 

80.0 

88.0 

100.0 


1,419 
3,064 
2.998 
6,407 
7, 495 


3M&3 

8,757 

1,081 

3,675 

3,222 

7,427 

11,924 

10,366 

3,030 

7,168 

4,952 

7,250 

13,624 

6,431 

2,490 


Jon  white 
registra¬ 
tion 

Per¬ 

cent 

55 

3.0 

1 

.03 

64 

2,2 

34 

.5 

£36 

3*H 

14 

2.4 

5,616 

15.5 

20 

.23 

12 

1.1 

8 

.22 

126 

3.9 

1700-800 

10. 0 

lf  700 

14.3 

21& 

2.0 

383 

11*0 

177 

2.5 

128 

2.6 

878 

12*  (1 

185 

1*4 

17 

*26 

4 

*12 

i  This  La  the  percentage  of  those  persons  of  voting  age  who  voted  in  the  presidential  citation  ol  1964, 

*  Census  of  ropulatton,  i960,  vrt*  l*  Pt*  25,  teUa  27,  pp,  61-81*  These  figures  include  aliens  and  persons 
Id  active  military  service  and  their  dependents, 

*  Estimated* 


46 


VOTING  BIGHTS  LEGISLATION 


Appendix  G 

Discriminatory  use  of  “tests  or  devices9*  challenged  in  Justice  Department  litigation 

in  Alabama 


Count; 


Court  findings  or 
racial  discrimina¬ 
tion  and  “pattern 
or  practice"  or 
discrimination 


Discrim¬ 

ination 

Pattern 

and 

practice 

BuUook  (V.S.  v.  Alabama} _ _ 

X 

X 

Choctaw  (U.S.  t.  JVd),  / _ 

X 

x 

Dallos  (US.  v.  Atkin* ) . . . 

x 

X 

X 

/I) 

Elmow  < U.S ,  y.  Sfrmw+  230  Fr  fiupp.  S73K 
Halo  (US.  v.  TuttceUtr}^. . 

X 

P) 

X(,) 

Je  {Tors  on  (US*  v+  ijWhTJi/itfffr) _ 

u 

Macon  {V.S.  v-  . . 

X 

Montgomery  (U.S.  v,  Parker,  313  F. 

Supp.  193) . . . _ 

X 

x 

Perry  (U.S.  v.  Afoutoni . 

x 

x 

BumUr  (U.S.  v-  Hint*) . 

x 

x 

Wilcor  (17.&  v.  WdBh.'w.m . 

m 

ffl 

w 

Btatowido  (U.S.  v.  Ma^gtU) . _ 

Twt3  and  devices  challenged 


Head, 

write, 

under¬ 

stand, 

interpret 

(4(c)(1)) 

Knowl¬ 

edge* 

(4{o)0)> 

Good 

moral 

character 

{4(c)(3)) 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Voucher 

(4(0(4)) 


X 

X 


0) 


X 
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APPENDIX  H 

SiWinuna/orvy  use  0/  “teste  or  devices”  challenged  in  Justice  Department  litigation  in 

Louisiana 


Tests  and  devices  cballemred 


Farrjsh  (county) 


Bienville  tuft  v.  4««  0/ Citiim*  Own- 
rilt.  iBt  F.  Supp.  90S) . 


Court  findings  of 
racial  diBcrlmina* * 
tlon  and  "pattern 
ox  practice >F  or 
discrimination 


Dfecrim-’t  Pattern  interpret  (4(c)(2)) 
{nation  \  end  (4(c)(1)) 

Practice  I 


Voucher 

(4(c)(4)) 


East  Carroll 


Manning.  20l>  F. 


Red  River  {U.8.  v.  tx&wfwd*  w  F. 

Supp,  398) . 

81.  Ileleoa  (U  S.  yt  Crouch). . 

Washington  (U.S,  v,  AfcEtottn,  ISO  F. 

Supp. 10;  offlrroed  3fl2  U.B.  W  frttl}).. 
Webster  iU,&  v.  Clerasa*.  331  F,  Supp, 


1  Complaint  filed  Mar.  26f  1004,  baa  not  been  decided. 

>  Decided  against  Government  by  district  court*  being  urged  on  appeal. 

*  Cese  tried  February  1W**  has  not  been  decided. 

*  No  permanent  injunction  yet;  pattern  and  practice  issue  to  be  decided  on  permanent  injunction. 
1  Complaint  filed  Oct.  33*  1003.  bos  not  boon  decided* 

r  Case  decided  prior  to  Civil  Rights  Act  ol  1W0;  no  pattern  or  practice  relief  available  at  that  time. 
1  Complaint  filed  Oct.  £9, 1963*  has  not  been  decided* 

I  In  Addition  to  the  State,  the  defendants  included  the  parishes  ol— 

Bienville  La  Salle  Richland 

Claiborne  Lincoln  St.  Helena  ' 

De  Soto  Morehouse  Union 

East  Carroll  Ouachita  Webster 

East  Feliciana  Plaquemines  Weat  Carroll 

Ftanklln  Rapides  West  Feliciana 

Jackson  Red  River  Winn 

*  Complaint  filed  Oct.  8*  1963*  has  not  been  decided. 

II  In  addition  to  the  State  board  of  registration*  the  defendants  Included  thb  parishes  of— 

Caddo  Orleans  East  Feliciana 

Madison  Tangipahoa 
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Appendix  I 

Discriminatory  uee  of  “lest*  of  devices’’  challenged  in  Justice  Deparlmettt  litigation  in 

Mieat&sippi 


Count; 


flenton  {U,8.y.  Mathh) . . 

Chiricos v.AtUn} . . . 

Clwke {VA  v.  mm wv*  &31  F-  M  S24),„. 

Copiah  (V.S>v,  Wtm.-, _ _ _ 

refloat  i  V.S.  v,  Lynd,  301  F,  2d  818,  821 
F.  2d 

(George  (E/.S.  v,  If fcrdL, . 

Hinds  (U&  V,  jliAford) _ _ 

Holmes  (l7fr  v.  . 

Issumenn  (E7*S,  v.  Fofidf«Jit/fr)--, — 

Jasper  {U.S.v.  //Mftf), . . . . 

Jefferson  Dnvls  (17. Si  v*  Ikmitl).., _ 

Jones  County  (U>8.  v.  CfooffJ)-.** . 

Lauderdale  (U*S,  v.  Cotaon) _ _ 

Modison  ( f/.S.  v,  iu  F.  C\jiUp6frt)__, _ 

Marlon  ( V.S.  v,  Afftartf) . 

Marshal!  [U.S.  v,  CVaufort) _ _ 

Oktibbeha  ( 17. 5.  v.  Henry) . 

Panola  (  [7.X  v.  D#ket  332  Y.  2d  7MI) _ 

Sunflower  (  U.S.  v,  C.  C.  GtAipbett)..H.. 

T&llahutchie  (17.&  v.  Oar) . . 

Walthall  (t/.S.  v.  Miatulppl,  330  F.  2d 

670) . 

Statewide  {U.S.  v.  Mitsi*tippit  £20  F. 
3upp+  ffifl) . 


Court  findings  of 
metal  dlacrlmtati- 

Tests  and  devices  challenged 

tidn  and  '‘pattern 
or  practice*'  or 
discrimination 

Read, 

write, 

under- 

Knowl- 

Good 

moral 

Voucher 

Discrim¬ 

ination 

Pattern 

and 

practice 

stand, 

interpret 

(4(0(1)) 

edge 

(4(c)(2)) 

charac¬ 

ter 

(4(e)(3)) 

(4(e)(4)) 

X* 

Xi 

X 

X 

(J) 

Is) 

X 

X 

X 

X  5 

X 

X 

xw 

f) 

C) 

X 

X 

X 

X 

— - 

X 

{*> 

X 

X 

X 

<n 

h) 

X 

X 

_ _  ^ _ 

<*) 

X 

X 

_ _ 

o 

X 

X 

i 

m 

(m 

X 

X 

t11) 

tu 

X 

X 

(  X 

' 

(«*) 

<«) 

X 

i i ii * * * * * * *  x 

(rt) 

(IS) 

X 

-X 

(»> 

<“) 

X 

X 

_ J.__ 

x 

X 

X 

X 

XI 

XI 

X 

!  x 

_ _ 

! 

(“> 

(,l) 

X 

!  x 

_ _ 

X 

X 

X 

X 

+T_ 

(■*> 

(") 

X 

1  x 

X 

X 

X 

:  X 

X 

X 

X 

X 

(!)) 

X 

X 

X 

i  Defendants  admitted  &  pattern  and  practice  oJ  discrimination, 

1  Complaint  filed  Sept.  3,  1964,  has  not  been  decided.  _ 

1  The  Court  of  Appeals  for  the  6th  Circuit  held  that  the  trial  court  was  ete&rly  or  raucous  to  finding  that 
there  had  been  no  pattern  and  practice  of  rt  la  trim!  nation. 

*  Complaint  filed  Dec,  V,  loaaf  tins  not  been  decided , 

1  Judgment  for  defendants,  appeal  being  considered. 

*  Judgment  for  dofendutnSp  moon  appeal, 

f  Complaint  filed  July  13, 1963,  has  not  been  decided- 
1  Cose  tried  in  November  1904.  hog  not  been  decided. 
t  Complaint  filed  In  January  1066,  has  not  been  decided, 

10  Complaint  filed  Bcpt.  3.  1W4,  has  not  been  decided. 

ii  Case  tried  February  10fa.  has  not  beon  decided. 

lS  Complaint  filed  Fen.  19, 1905,  has  not  been  decided, 

u  Complaint  filed  Dec,  17,  I6fl3,  has  not  been  decided, 

u  Case  tried  August  I9ff4,  has  not  been  decided.  „ 

11  Complaint  filed  Dec.  IQ,  1863,  ha3  not  been  decided, 

u  Case  tried  October  1954.  has  not  been  decided. 

1T  Complaint  dlsmisscdi  but  Supreme  Court  remanded  case  foT  trial,  fn  addlLlon  to  the  State,  the 

registrars  of  the  following  countlos  ore  also  defendants:  Amite,  Coahoma,  Clfllborne,  Lowndes,  LoFlore, 

and  Pike. 
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Appendix  J 

Statutes  in  effect  within  the  past  10  years  requiring  segregated  facilities  in  those 
States  which  use  a  test  or  device  as  defined -by  sec.  4(e)  of  8 .  1564 


Btfcta 


Travel  I  Recreation  Schools  iHotpitals 


South  Carolina . . 


Alaska . . 

Ariwna . . 

California.-,, . 

Conti  pet  I 

Delaware.— _ 

Hawaii**—*,**—.. 

Idaho . . 

Maine,-. _ ...... 

Massachusetts . 

New  Hampshire,. 

New  York . 

North  Carolina... 

Oraaotv . . 

Virginia _ ... _ 

Washington....... 

Wyoming . 


i  States  In  which  testa  and  devices  would  bo  suspended  by  a*  1504  on  a  state  wide  bails, 

*  States  In  which  testa  and  devices  would  uot-be  suspended  by  3,  1064  on  a  statawida  busts, 

EXPLANATORY  NOTES 

Alabama 

Travel;  Ala,  Code  Ann,  0940),  title  40  (1958  Recomp,)  {  iSfl  (declared  unconstitutional  in  BeMudn  v. 
Mown,  £87  F.  2d  750  fC.A.  5, 1061}  (1904  Supp.);  H  190-197;  6^  301  (31aM31c)  (declared  unconstitutional  tn 
Browder  v.  rtfiy/r,  142  F.  Supp,  707  (M.D.  Ala.,  1050))  (1961  SuppJ;  ft  404, 

Schools:  Ala,  Const.,  art.  XTV,  sec.  250  (amended,  amendment  CXI,  adopted  Sept.  7T  1956);  Ala,  Code 
Ann.  Eim,  title  52  0960  Recomp.)  M6G,  93  (both  repealed,  Acts  m7,  p.  467  5 11,  amending  Acts  1955, 
p.  495  S 10},  See  also  Ibid,,  jm  f«3,  H  452-455,  tmr  {*  013(i)-613(15), 

Hospitals:  Ala,  Coda  Ann.  (1946},  title  45  (I960  Recomp  j  4,  {  248.  See  also  title  48  (1953  Recomp,), 
£  18909). 

Otorgia 

Travel:  Code  of  Georgia  Ann.,  title  33  (1936),  ££  208-210,  fl  223-224  (1963  Supp.),  5  0Ofy  ££  9901-9002, 
119904-9606,  SB  0916-9919  (1903  Supp,);  title  63  (1957),  4  513*  }  616. 

Recreation:  Code  of  Georgia  A«n.,  title  Si  (1965),  if  1603-1604, 

Schools:  Georgia  Constitution  (1948),  art.  VIII,  *  1  (6570)  (declared  unconstitutional  in  IJolmtt  v.  Denarr, 
191  Fed,  Supp,  885  (M.D.  Ga„  I960)}  (1M3  Stlpp.J,  See  nlw  art.  Vir,  4  2-5404  (1063  Supp  ).  Code  of 
Georgia  Ann  ,  title  32  (1952)  fi  900,  4  937  Superseded  by  Acts  1961,  pp.  35-36)  (1963  Supp,),  See  also  title 
52  0952),  £  128; 

Hospitals;  Code  of  Georgia  Ann.,  title  35  (1962),  {  225f  $  308. 

Louisiana 

Travel:  La.  Rev,  Stats.  Ann.  (1951),  55  *5;  194^100  (repealed  by  Acta  1958,  No.  201,  see.  J>;  54  45:  622- 
534:  55  45:  1301-1305, 

Recreation:  La,  Rev,  Stats.  Ann.  (1961),  J 4:  5;  fii  4:  +61-451  (1964  Supp,). 

Schools:  La.  Const.*  art,  XII*  see,  1  (1965)  (amended  Acta  1958*  No.  557,  adopted  Nov.  4,  1958):  Lfl,  Rev 
Stats.  (1963  Reeomp.),  4417:  331-034  (declared  unconstitutional  In  Bush  v.  Orleans  Parish  &Acoi  Board, 
m  F.  Supp.  916  (E.D.  Lb„  1900).  BRlrmcd  365  U,&  550;  repealed.  Acts  1950, 1st  Ex.  Sess.,  No.  0, 1  I):  (|  17: 
341-34*  (declared  unconstitutional  in  Rvsh  v.  OrU&m  Parish  School  Board,  supra;  repealed.  Acts  1960*  1st 
Ex.  Sees.,  No,  3,  f  1).  flw  also  ti  17:  330-387  (repealed  Acts  19W,  lit  Ex,  8oas.,  No.  6)* 

Hospitals:  La.  Rev.  State.  Ann.  (1951),  5  40:  181, 

Miiste/tfppl 

Travel:  Miss.  Code  Ann.,  5  7781-7787,  7797,5  (i960  Supp,). 

Recreation:  Miss.  Code  Ann,.  S  4905.3  (1950  Supp.);  Mies,  II, B.  1958,  No.  U8i. 

Schools:  Mfto.  Code  Ann.,  £4055.3,  6220  5,  6834-01  6t  f&q.  (i960  Supp.). 

Hospitals:  Miss,  Code  Ann.,  tf  6SS3, 0927,  6973, 6974  U952). 

JSbNifc  Cardites 

Travel:  S,C.  Code  Ann,,  title  68,  tf  714-720  (19, K). 

Recreation:  S.C,  Code  Ann.,  title 51,  4  2.4  (1962). 

Schools:  8.C.  Code  Ann,,  title  21,  £  7fi!  (l«3>, 
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Virginia 

Travel:  Va.  Code  Ann,,  5  390-404  (1050).  declared  unconstitutional  as  applied  to  Interstate 

travel  In  Margin  v.  Virginia*  528  U,S*3T3  (1046),  but  doctored  valid  as  applied  to  Intrastate  travel  in  A vew 
V.  Atlantic  Cretiho undr  ISO  Va.  726  (1047) . 

Recreation;  Va,  Code  Ann.,  } 18-356-357,  declared  unconstitutional  in  Brawn  v.  RithTtumd,  204  Va.  471 
(1903), 

Schools:  Va,  Code  5  #-188.3-0;  522-193.80-81;  523-198.41  *t  soq,  0953  Supp.),  5  37,5-6  (10S0),  declared 
uneonjUtutlonal  In  Harriett  r*  Das,  200  Va.  480  (10110).  See  also,  James  v.  Almond,  170  F.  Supp.  331  (E.D. 
Va,  1050),  later  repealed  by  Acts  J9B9,  Ex,  Seas.,  ch.  74-77. 

Hospitals:  Va.  Cf >de,  54  37-5  to  6  (1964  SuppA« 

Delaware 

Schools:  Del.  Coda  Ann,,  title  14,  f  141,  declared  unconstitutional  In  Etauu  v.  Ducfttmar?,  256  F,  2d  688 
(1668).  ttif.  ifcilfcd  353  U.8.  836. 

Hospital*:  Del.  Code  Ann.,  title  16,  $ 105,  repealed  by  51  Del*  Laws,  ch+ 136  (19AT) . 

JVorfb  Carolina,  ^ 

Travel  N.C.  Gon.  Stats.,  460-94  to  98, 135-137,  repealed  by  N.C.  Seas.  Laweof  1663,  ch,  lief,  seo.  l  (J9M>, 
Schools:  N.O,  Gen  Stats..  4 110-27*  (1600);  N.C,  Gen,  Btats.,  4115-176  et  Beq,  (I960). 

Hospitals:  N.C.  Gen,  Stats.  6 122-3  [1957  Supp.),  amended  by  N.C.  Bess.  Laws  of  1903,  ch.  451  (1963). 


Appendix  K 

State  antidiscrimination  laws  in  force  in  those  States  which  me  a  test  or  device  as 
defined  by  sec *  4(c)  of  S.  1664 


i  States  In  which  tests  and  devices  would  be  appended  by  B.  1664  on  a  statewide  basis. 

1  States  In  which  testa  and  devices  would  not  bo  suspended  by  8. 1564  on  a  statewide  basis. 


EXPLANATORY  NOTES 

Alaska 

Public  accommodations  and  public  artd  private  housing;  Alaska  Slot,  Atm.,  secs,  1  L60.3MM1. 60.3*0  (1963), 
Employment:  Alaska  Btat.  Ann,,  sec.  23,10,200  {1962). 

Education;  Alaska  Btat.  Ann.,  sec.  14.40.000  (1962). 

California 

Public  accommodations:  Cal.  Civ.  Cods,  sec,  51  (1964  Cum,  Pocket  Supp,). 

Employment:  Cal,  Lab.  Code,  sec.  1412  (l&w  Cum,  Pocket  Supp.), 

Public  and  publicly  assisted  housing:  Cal,  Health  and  Safety  Code,  sec.  85790(1964  Cura.  Pocket  Supp,). 
Cbnntrffcuf 

Public  accommodations  and  public  and  private  bousing:  Conn,  Gen.  Btat.  Rev.,  soc,  53-35  (1963  Cum. 
Pocket  Supp,). 

Employ  in  cut:  Conn.  Gen.  fltnt.  Rev.,  sec.  34-126  (1903  Cum.  Pocket  Supp.), 

Education;  Conn,  (leu.  Stat.  Rov.,  seo.  10-1 J  (1953). 

Delaware 

Employment:  Del,  Code  Ann.,  see,  10-710  (1964  Cum,  Pocket  Supp,). 

Public  accommodations:  Del.  Coda  Ann.,  title  0,  ch.  45  (1063), 

Hawaii 

Employment:  Hawaii  Rov*Laws,  cIi.OOA.sqo,  1,  (L063  5upp.), 
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Idaho 

public  accommodations  and  employment:  Idaho  Bess.  Laws,  eh.  30ft  (1061). 

Education;  Idaho  Const,  art.  ft,  see.  ft. 

Maine 

Public  accommodations:  Me.  Rev*  Btat,  Ann.,  eh.  197,  see.  GO  (1054), 

MastttthnstUs 

Public  accommodations;  Mass.  Aim.  Laws,  cb,  273,  secs,  32  A,  2$  (1366). 

Employment  and  housing:  Maas,  Ann.  Laws,  eh.  lit  B,  sees,  1-10  (1064  Cum.  Pocket  SuppO. 
Education;  Mass.  Ann.  Laws,  cbh  151  C,  secs.  1-9  (1257), 

Ntw  Hampshire 

Public  accommodations  and  public  and  private  homing  (rental):  N+H.  Rev,  St  at,  Ann.,  eh,  354  (1363 
SuppJ, 

New  York 

Public  accommodations  and  education:  K.Y.  Civ,  Rights  Lair,  see.  40: 

Employment:  N,  Y.  Executive  Law,  see,  29fi. 

Housing;  N,Y.  Eieautlve  Law, sec.  301. 

Public  accommodations:  Ore.  Rev.  Btat.,  secs  30.670, 653.013  (105ft). 

Employment  and  housing:  Ore.  Rev.  Stat.,  see,  653.010  (1350). 

Education:  Ore.  Rev.  ft  tat.,  sec.  346,240  039ft),  proscribes  discrimination  tn  "vocational,  professions!  or 
trade  schools." 

Public  accommodations;  Wash,  Rev,  C<*  in.,  sees.  43, 60.03ft,  43.60.3tft  (1S65>, 

Employment:  Wash,  Rev.  Code  Ann,,  seer  Tft.OaO, 40.00. 1W>.  4fl.W.lftO,  40.60.200,  43.60.213  (1005). 
Homing:  Wash.  Rev.  Code  Ann.,  so*,  4ft  .  *  40.60.017  (IftSft). 

iVl/wtiing 

Public  accommodations:  Wye,  Btat.  Ann,,  see.  0-63.1  (1363  Cum.  Supp.), 


Appendix  L 

Effect  of  S.  1564  on  States  Which  Use  a  Test  ob  Devise 
Geo  up  A, — Slates  in  which  the  use  of  a  test  or  device  would  be  suspended 


<Ln 

K> 


State 

Voting  age 
population, 
1954  i 

Aliens, 

1904  3 

Persons 
in  active 
military 
service, 
1954  3 

Dependents 
of  persons 
in  active 
military 
Benrtoe, 
1904  * 

Revised 
voting  age 
population, 
19643 

Vote  east, 
1964 

presidential 
election  * 

Percentage 

Of  revised 
voting  age 

population 

voting  jn 
the  1904 
presidential 
election  i 

Registration 

Percentage 
of  revised 
voting  age 
population 
xeglgered 

Nonwhjte 
voting  age 
population, 
<1W)* 

Nonwhitc 
percentage 
of  voting  age 
population 
(coll) 

Alabama _ 

1,915,000 

5, 271 

17,000 

8,600 

1,884,229 

msis 

36,5 

*1,0*7,477 

*11 

481,320 

25.2 

Georgia _ _ 

2*535,000  i 

11,551 

95,000 

48,000 

2,480.339 

1,139,332 

45.9 

*  1,565.778 

67.2 

612,910 

25.4 

Louisiana 

1,  SIB,  000  H 

17,685 

25,000 

12,500 

1,837,815 

895,293 

48,8 

*1,195*395 

55.0 

514,689 

28.5 

Mississippi. . . 

1*243,000  ! 

3,641 

17,000 

$.500 

1*213,859 

409,145 

33,7 

*553,300 

45L5 

422.256 

36. 1 

South  Carolina _ 

1*380,000 

4.T54  i 

i 

47,000 

23*500 

1,304,745 

524,748 

40.2 

*772,572 

39.2 

37U04 

29.3 

i  T ms  is  an  estimate  of  the  total  resident  voting  age  population  by  the  Bureau  of  Cengus 
as  of  Nov,  1*  1964,  taken  from  a  memorandum  issued  by  the  Department  of  Commerce, 
dated  Sept.  1951,  No.  CB&WJ3. 

*  This  Is  taken  from  table  35 A.  of  the  1964  Annual  Report  of  the  Immigration  and 
Naturalization  Service. 

1  This  is  based  on  unpublished  data  supplied  by  the  Bureau  or  Census 

*  This  Is  based  on  information  supplied  by  the  Bureau  of  the  Census  indicating  that 
approximately  50  percent  of  the  persons  in  active  military  service  are  married. 

*  This  is  the  total  voting  sgepopulatiott,  excluding  aliens  and  persons  in  active  military 
service  and  their  dependents. 


*  This  Is  based  on  official  reports. 

f  The  percentages  beyfuning  with  Arliooa  and  coding  with  Wyoming  pro  based  on 
total  votmg  age  population. 

*  Taken  from  tame  15  of  the  I960  Census  of  Population.  voL  1,  for  the  respective  States. 
Allens  and  persona  in  active  military  .service  and  their  dependents  have  not  been  ex¬ 
cluded  from  the  figures  in  this  column, 

*  This  Is  based  on  data  reported  by  the  V.S,  Commission  on  Civil  Righto, 


A, 


VOTING  BIGHTS  LEGISLATION 


Gbou?  B* — Stales  in  which  ike  of  a  test  or  device  would  not  suspended  only  because  Jess  Man  £0  percent  of  population  is  nonwhile 


Stale  | 

Voting  age 
population, 
1964* 

1 

j 

Aliens, 

lflWi 

Persona 
in  active 
military 
service, 
196* 1 

Dependents 
of  persons 
in  active 
military 
service, 
1964* 

1  Revised 
voting  age 
population, 
1BG4 1 

1 

Vote  cast, 
1964 

presidential 

election* 

Percentage 
or  revised 
voting  age 
population 
voting  in 
the 196*  1 

presidential  1 
election 

Registration 

j 

Percentage  1 
ofrevisai  1 
voting  age 
population 
registered 

Nonwhite 

voting  age 
population, 
19®' 

Non  white 
percentage 
of  voting  age 
population 
(coll) 

Virginia**^ _ *.j 

2,341,000 

19,149 

113,000 

i 

1  56r500 

%  3$^3S1 

1,042,267 

413 

35.7 

430,72a 

IS.  9 

1  This  is  ah  estimate  of  the  total  resident  voting  age  population  by  the  Bureau  of 
Census  as  ol  Nov,  1.  itoVj,  taXeu  from  a  memorandum  issued  by  the  Department  of 
Commerce  dated  Sept.  3,  1964,  Ho.  OS61-B3. 

1  This  is  taken  from  table  3&A  of  the  1964  Annua]  Report  of  the  Immigration  and 
Naturalization  Service. 

a  This  is  brj&d  on  unpublished  data  supplied  by  the  bureau  of  Census, 

*  This  is  based  on  informs  Lion  supplied  by  the  Bureau  of  the  Census  indicating  that 
hp]  no&imately  £h  i^treent  of  the  person s  in  active  military  service  are  married* 


*  This  Is  the  total  voting  ago  population,  eiduding  a]  tang  and  persons  in  active  military 
service  and  their  dependents. 
s  This  is  based  on  official  reports. 

7  Taken  from  table  16  of  the  I960  Census  of  Population,  vul.  1,  for  the  respective  States. 
Aliens  and  persons  in  active  military  service  and  their  dependents  have  not  been  ex¬ 
cluded  from  the  figures  in  this  column* 


Cfl 

cb 


VOTING  BIGHTS  LEGISLATION 


Group  C.  States  in  which  the  use  of  a  test  or  device  would  not  be  suspended  because  more  than  50  percent  voted 


* 


State 

Voting  ago 
population, 
1964 1 

Aliens, 

1964  9 

Persons 
in  active 
military 
service, 
10644 

Dependents 
of  persons 
in  active 
military 
service, 
1864' 

Revised 
voting  ago 
population, 
1664* 

AlfifftrA _ 

138,000 

879,000 

10,91*000 

1,668,000 

283,000 

395,000 

38*000 

581,000 

3,200,000 

38*000 

11,33*000 

2,75*000 

1,130,000 

1,758.000 

196,000 

2,776 

30,000 

1*000 

60.221 

Aritmia _ l..w  „ 

California.,  _ _ 

Connecticut,.  . 

Delaware.  , 

Hawaii 

Idaho . _! 

■  - - 

. . . . 

Maine _ 

""  - 

Massachusetts. _ : 

New  Hampshire..,, 
New  York _ 

- - 

. — 

- . — 

- .  - 

North  Carolina.,. _ 
Oregon.  _ _ .1 

Washington _ .... 

Wyoming  _ 

Yote  cast, 
1964 

presidential 

election* 


Percentage 
or  revised 
voting  aga 
population 

voting  in 
the  1964 
presidential 
election  i 


Percental® 
of  revised 


Registration 


voting  ago 
population 
registered 


Non  white 
voting  age 
population* 
0960  < 


Mon  whit* 


J  Totirufaga 

(SlLl)11 


67,259 
489,770 
7,057,666 
1,218,578 
201,320 
207,271 
202,477 
380,965 
£344, 798 
286,003 
7,166,203 
1,424,083 
78*239 
1,266.374 
142,716 


74.8 

55.0 

66,0 

72,0 

71,0 

52.0 

76.0 

6*0 

7L0 

72.0 

63,0 

52.0 

99.0 

72.0 

73.0 


« 

564.264 
8, 164,143 
1,37*443 
24*494 
239,361 
364,231 
522;  236 
£721,406 
36*224 
8,443,430 
£200,000 
902,461 
1,582,046 
V) 


» 


<*> 


0*0 

76.0 

8*9 

8*7 

00,6 

94.0 

90.0 

82.7 

92.0 

74.5 

76.0 

76.0 

80.0 


i  Tills  is  an  estimate  of  the  total  resident  voting  age  population  by  the  Bureau  of  the 
Census  as  of  Nov.  l,  1064,  taken  from  a  memorandum  issued  by  the  Department  of 
Commerce  dated  Sept.  8,  t%4,  No.  CB04-4* 

3  This  is  taken  from  tabic  36*  of  the  1961  Report  of  the  Immigration  and  Nat¬ 

uralization  Service. 

a  This  is  based  on  unpublished  data  supplied  by  the  Btueau  of  the  Censes. 

1  This  is  based  ™  Enrannatfon  supplied  by  the  Bureau  of  the  Census  indicating  that 
approximately  50  percent  of  the  persons  In  active  military  service  arc  manted. 

1  This  is  the  total  voting  ago  population,  excluding  aliens  and  persons  In  active  military 
service  and  their  dependents. 


4  This  Is  based  on  official  reports. 

?  The  percentages  beginning  with  Arizona  and  ending  with  Wyoming  arc  based  on 
total  voting  age  population. 

*  Taken  from  table  lflof  the  i960  Census  of  Population,  vol.  1,  for  the  respective  Stales. 
Aliens  and  persons  In  active  military  service  and  their  dependents  have  not been  eiduded 
from  the  figures  In  this  column, 
fl  No  regulation. 


VOTING  BIGHTS  LEGISLATION 


Effect  of  S.  1564  on  Political  Subdivisions  Which  Use  a  Test  ok  Device 
Group  A*.  Political  subdivisions  in  which  the  use  of  a  test  or  device  would  be  suspended  ns  a  separate  unit 


Stole  and  county 

1  Voting  age 
'  population, 
10601 

Persons  In 
active 
military 
flaarvtoB, 
1S60  2 

Dependents 
of  persons 

In  active 
military 
service, 
1060* 

Revised 

voting  ass 

population, 

I9604 

Vote  cast, 
1964  preai- 
dentfel 
election  > 

Percent*#, 
of  revised 
voting  age 
population 
voting  to 
tbe  1064 
presidential 
election 

Non  white 
voting  age 
population* 
I960) 

Nonwhito 
percentage  of 
voting  age 
population 

Arizona: 

Apa <d)e  Count?  _ _ _ 

15  045 

13,045 

3*802 

6*365 

39.3 

0,359 

717 

North  Carolina: 

Anson _ _ _ _ _ _ 

Beaufort  . . . . 

£ 

13,059 

44.0 

5,21S 

39.9 

Bertie..^ . . . . . ,, . 

1^417 

14,320 

28 

13,650 
12,417 
ic  m 
3,022 
10,155 

0*685 

4,203 

48.8 
34  3 

8,106 

30.9 

Bladsu..^ . . . .  , 

0 

0,281 

50.4 

Camden,  __  „ _ _ 

^  042 
in  \;gj 

7 

8,686 
1,404 
4,308 
2*483 
H*706 
6,651 
2*268 
7,220 
3*  €13 
13*706 
4*947 

48. 8 

5, 147 

35.9 

Caswells _ „ _ _ „  _ 

a 

46.5 

1, 864 

34.0 

Chowan,,* _ _ _ _ _ _ _ 

fl  332 

42.2 

39.3 

42.3 

4, 129 
2,507 

40.7 

Edgecombe. . .  ..  . . _  _  _ _ 

27+84S 

1 

#,326 
27,831 
15,382 
5,053 
IBs  500 
8,055 

aaoso 

11,708 

7,674 

20,454 

13*720 

32,320 

13*408 

13,448 

5*081 

14*215 

36,157 

39.6 

Franklin _ _ _ _ _ _ 

l^SSW 

5r06S 

1&530 

A 

Wt  1 

12,330 

44.3 

Oates  „  . . .  . . . 

V 

J 

0 

A 

43.2 

5*5M 

38.1 

Granville^.  . . .  . . „ 

4 

c# 

44.7 

33.0 

44.0 

2*344 

40.3 

Green*,**. _ _ _ „ _ _ _ _ 

8^061 

■W 

J 

/ 

4  1 

6,968 

37.7 

Halifax.  _ _  _ 

30,262 
11  708 

% 

101 

£  | 
AX 

3,268 

48.5 

Hertford . : .  . 

Lfil 

rt 

vl 

45. 6 

13,766 

45.  S 

Hoke  .*  . . . . . . . _  ^ 

7*  745 

u 

J-T 

0 

42.3 

39.5 

44.9 

6t  102 

52.1 

Lenoir _ _ _ _  *.  . . . . 

39>5S3 

dd 

j54 

w 

3*033 

13,234 

6,332 

15*566 

6*333 

6,646 

2*396 

6.902 

16,408 

17*387 

5,073 

fly  747 

48.4 

Martin _ _ _ _  _  __  _ i_. . 

13  735 

W 

Jt 

u 

■t  , 

10,203 

34.  S 

Nash _ _ _ ....  . . 

33*334 

0 

£ 

t 

46. 1 

5,883 
5-0+  573 

41.4 

Nvthaittpton . . ___;■ _ _  i 

13  482 

n 

a 

E 

48.1 

32.7 

Fasunotonk _ _  _ _ ^  j 

14^345 

F 

EQ7 

fr 

4M 

46.8 

7, 3(K 

54.2 

Pw^nlma m . . . . . 

5,110 
14,221 
38  196 

OT  J 
10 

4W 

49.4 

4*930 

34.4 

Person. . . . . . . 

J 

14 

47,2 

2,027 

39.7 

Pitt _ * . . . " . 

M 

*ya 

£ 

15 

48. 5 

4,227 

29.7 

Robeson . . . . .  . . . 

42^275 
12,408 
17,525 
O  920 

A) 

47 

13 

Q 

13 

4>J  1 

45. 5 

41.2 
40.7 

49.3 
47.0 

13*575 

37,5 

Scotland  .  . „„ . .  .  „„„  1 

■ 

7 

42*204 

i*>  iTC 

21*424 

50.7 

Vance...  *  .*  _ _ _  . .  „„  ! 

f 

A 

1^6*1  Ift 

4*686 

6.620 

5,490 

37-5 

"Warren..* . . . . . . .  „  _  1 

0 

V 

A 

17*  525 

8, 038 

37.2 

Wayne - * _ _ _ _ _  1 

103 
31  336 

4  SS S 

2,300 

9*  929 

4,758 

17*346 

12*310 

50.3 

Wilson.*. _ '  . . . 

*  17 

36*315 

45.4 

39.2 

15*754 

34,9 

See  footnotes  at  end  of  table,  p.  57, 

9 

31, 310 

10,770 

34,4 
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Group  A.— Political  subdivisions  in  which  the  use  of  a  te&i  or  device  would  fre  suspended  as  a  separate  unit — Continued 


Stute  and  county 


Virginia? 

Accomact. _ _ _ 

Amherst . . . 

Jinjnsvrick _ _ 

J[  unking  lum . + . 

Caroline _ * 

Charles  City—  _ ++_ 

Charlotte _ _ 

Culpeper. „ _ _ _ 

Dinwiddle _ _ _ _ _ 

Essex  . . , . . . 

Fauquifr. _ _ _ 

Fluvanna— _ _ _ _ _ 

Gloucester _ , _ _ 

Goochland _ 

Halifax _ _ _ 

Hanover...!. _ _ 

Isle  of  Wight _ +. _ +. _ 

James  City.., _ , _ , _ 

King  George _ 

Kin£  William.. _ 

Louisa _ _ + _ 

Lunenburg.  _ _ _ _ 

M^theutt,  _ . . .  _ 

Mecklenburg . , . 

N'aiisemoniJ _ +. _ 

Nelson _ _ 

Nort  hampton _ _ „ 

Nortbuinbtrijiid _ __  _. 

Fitlsy!  Vania _ . _ r 

ltiehmoncL_„_ _ 

+  Southampton  * _ 

SUjSStTi.  _ _ _ 

W?af  uaoichmd . . . — . 


Voting  age 
population, 
I960 1 

Pen>onsiii 

active 

military 

service, 

1960  3 

Dependents 
of  persona 
in  active 
military 
service, 
1990  1 

Revised 
voting  age 
population, 
1969* 

Vote  cast, 
1964  presl- 
deniiai 
election  * 

Percentage 

of  revised 
voting  age 
population 
voting  in 

toe  196t 

presidential 

election 

Nonwhlte 
voting  ago 
population, 
10601 

Nomwbite 
percentage  of 
voting  age 
population 

19.290 

81 

41 

19,168 

6,683 

34,9 

ft,  142 

31.8 

13,216 

S 

4 

13,204 

6,410 

41.0 

2,603 

20.4 

^371 

0 

0 

9+371 

4,446 

47  A 

4,734 

eas 

0 

0 

5,964 

2,733 

45.7 

2,208 

36.9 

7t<m 

95 

48 

6+fiW 

3,243 

47+3 

3,210 

45+8 

2.7® 

0 

0 

2,708 

1+348 

49+8 

2,126 

76.5 

7,514 

0 

0 

7±M* 

3,178 

*2+3 

2.500 

33.3 

9+032 

4 

2 

9,026 

3,665 

40.6 

2,038 

22.9 

13.799 

50 

25 

13,724 

4+285 

31.2 

8,567 

60 12 

3Tm 

11 

6 

3,889 

1,550 

39.9 

1,665 

42.6 

13,819 

507 

254 

13,058 

5+513 

42.2 

3,093 

22.4 

4,1® 

7 

4 

+.157 

1+334 

44+1 

1,378 

33+1 

7,223 

16 

S  | 

7, 199 

3.583 

49.8 

1,382 

26.1 

5.433 

5 

3 

5,425 

2,697 

40+7 

2,312 

42.0 

IS,  MG 

3 

2 

18,141 

6,144 

33.9 

6,760 

37+3 

15,731 

9 

5  : 

15,730 

7,751 

49.3 

3,302 

21.0 

9,303 

107 

54 

9+147 

4,399 

48+1 

4+317 

46.4 

6,991 

221 

111  i 

6,509 

2,839 

43.2 

2,056 

29.  S 

4,209 

162 

31 

3+956 

1,489 

37.6 

1+009 

24.0 

4,353 

4 

2  i 

4+319 

1,975 

45+4 

1+364 

42.8 

7,399 

12 

6 

7*381 

3,103 

42.0 

2+482 

33.5 

7,145 

0 

0  ! 

7+145 

2,977 

41, 7 

2,534 

35.5 

4,871 

10 

8 

4+847 

2,286 

47,2 

1,062 

21,3 

17,098 

0 

0  ; 

17+0B8 

8,227 

48+1 

6+624 

33+7 

16, 771 

68 

34 

16,669 

7,415 

44.2 

9,806 

53.5 

7,50ft 

0 

0 

7,500 

2,534 

33+3 

ifm 

24.2 

10,129 

2CR 

102 

9,821 

3. 100 

31.6 

4,786 

47.3 

0,088 

0 

0 

6,  OSS 

2,418 

39+7 

2,133 

34.9 

31,439 

8 

4 

31,427 

12,373 

39.4 

8,604 

27.4 

3,S45 

0 

0 

3,845 

1,549 

40.1 

1,132 

29+4 

*10,388 

u 

0 

10,388 

4,090 

39.4 

*5,267 

50.7 

0,368 

0 

0 

6,368 

2,775 

43.8 

3.706 

58.2 

6,188 

0 

0  : 

6+188 

2+490 

40.4 

2,352  1 

38.0 

£ 
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Independent  dty' 

Chesapeake  ». . . . . . . 

39*  m 

1, 142 

571 

38, 165 
28,739 

18,621 

43*8 

9,428 

sac 

Danville . . . . . 

23,792 

£ 

4 

12,724 

44*2 

6,338 

22.2 

Franklin  * _ * . . . 

«4,2S0 

11,056 

0 

0 

4,286 

2,041 

47.6 

“2*173 

Mt7 

Martinsville.  .  . ..  ....... . . 

0 

0 

11,056 

4*324 

43*6 

2*972 

2&9 

Newport  News . . . . . 

65,232 

8,346 

4,423 

51,963 

25,394 

4ft  9 

20,974 

32,2 

Norfolk... . . . . . . 

174,799 

45,196 

22,598 

167,005 

61,546 

43.2 

45,376 

26.0 

Petersburg  - 

22,349 

602 

301 

21,446 

7,775 

36.3 

9,831 

43,9 

Portsmouth  _ ,*..*.*.  „  . .  .......  . 

1  65,341 

j  144,227 

10,  sea 

5,281 

49,498 

24,544 

62,890 

49*6 

21. 055 

32*2 

Richmond  _ ...... _ _ .... 

2XA 

102 

143,921 

43,7 

53,719 

37*2 

Suffolk  _ _ _ 

*04!  | 

IS 

9 

5*014 

3,044 

37.9 

3,769 

34.4 

1  Census  of  Population*  1660,  vol.  1,  table  27,  for  the  respective  States* 

*  Based  on  unpublished  data  supplied  by  the  Bureau  of  tbo  Census* 

1  Based  on  information  supplied  by  the  Bureau  of  the  Census  indicating  that  approxi¬ 
mately  50  percent  of  the  persons  in  active  military  service  are  married. 

*  Total  voting  age  population  not  including  persons  in  active  military  service  and  their 
dependents,  figures  showing  the  alien  population  on  other  than  a  statewide  basis  are 
not  available  at  the  present  time* 

1  Based  on  official  State  sources* 

» The  city  of  Franklin,  which  is  located  within  (he  count;  of  Southampton,  became 
an  independent  city  subsequent  to  1960.  To  properly  reflect  tbe  number  or  persons 
of  voting  see  residing  in  the  count;  of  Southampton  with  tbe  total  vote  cast  In  that 
county  In  the  presidential  election  of  1964,  the  number  of  persons  of  voting  age  residing 
in  the  dt;  of  Franklin  baa  been  subtracted  bum  the  number  of  persons  of  voting  age 
residing  in  the  county  of  Southampton,  {See  footnote  9,  infra.) 

*  The  number  of  white  and  nonwhite  persons  of  voting  age  was  determined  b;  aster* 
tainiitg  the  ratios  of  white  persons  of  voting  age  and  nonwhite  persons  of  voting  age  to 
tbe  total  number  of  persons  of  voting  age  as  reported  in  the  Census  of  Population,  1660. 
These  ratios  were  then  applied  to  the  number  of  persons  of  voting  age  redding  in  the 
county  of  Southampton  after  deducting  the  number  of  persons  of  voting  age  residing  in 
the  city  of  Franklin, 


s  The  independent  city  of  South  Norfolk  and  the  count;  of  Norfolk  were  consolidated 
Jam  l,  1963  and  renamed  Chesapeake. 

1  See  footnote  6*  supra. 

u  The  city  of  Frcnklin  became  an  independent  city  subsequent  to  1960.  The  Bureau 
of  the  Census  in  its  i960  publication  did  not  report  tbe  number  of  persons  21  and  over 
residing  in  the  dty  of  Franklin.  Tbe  Census  cfPoputation,  i960,  vol,  1,  pL  *6*  table  22* 
at  p*  65.  however,  does  indicate  that  4,296  persons  20  years  and  over  reside  in  the  dty 
of  Franklin.  To  ascertain  which  cl  these  persons  are  of  voting  age  (21  and  over),  the 
following  computation  was  made:  1st,  because  Franklin  was  included  as  part  of  South¬ 
ampton  Count;,  it  was  determined  that  09*73  percent  of  those  persons  20  and  over 
(14,706)  residing  lit  Southampton  County  are  21  and  over  (14,674) ,  and  this  ratio  (99.73 
percent)  was  then  applied  to  tbe  number  of  persons  20  and  over  residing  in  the  dty  of 
Franklin  (4,295). 

u  Tbe  number  of  white  and  nonwhits  persons  of  voting  age  was  determined  by 
ascertaining  tbe  ratios  of  white  persons  of  voting  age  and  nonwhite  persons  of  voting 
age  to  the  total  numbs-  of  persons  of  voting  age  residing  in  the  county  of  Southampton 
as  reported  In  the  Census  of  Population*  i960.  These  ratios  were  then  applied  to  the 
number  of  persons  of  voting  age  residing  in  tbe  city  of  Franklin* 


Ot 
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Gaoup  B. — Political,  etibdivisums  in  which  the  me  of  a  Ust  or  detwx  would  not  he  suspended  because  tees  than  20  percent  of  population  w  nonwhite  Ot 

and! or  more  than  50  percent  of  the  population  voted  vE> 


election  district,  county,  or  independent  cH y 


Voting  age  wUto 

population,  military 

i960 1  .  service. 

19SQJ 


Persons  In  Dependents  of  revised 

wtW*  ©I  persons  Revised  Vote  vast,  vodngaea  Nonwfdte  Nqnwfiite 
muuary  tn  «tlv©  voting  a«*  MS*  pieat-  population  voting  age  percentage  of 

service,  military  population,  denlial  voting  in  population,  voting  eg* 
1960 1  service,  19604  election*  tb*J964  19601  poDTjation 


voting  in  population,  voting  age 
the  1964  19601  population 


presidential 
election . 


VOTING  RIGHTS  LEGISLATION 


Prince  William..  .*... _ *..* _ 

Polaski . . . . 

Rockbridge - * . . . 

Smyth . . , . 

Spotsylvania — ** - - - 

Stafford . . . 

T&ceweU . . . . . * . 

Warren.— . **_*_ . 

Washington  — _ „ 

Wise . - . . . . . 

Wythe . . . 

Independent  city: 

Alexandria . . ... . . 

Bristol _ _ _ 

Buena  Vista*  *  **  ***„  „  _  _* „  *  „**  „  * 

Covlogton . . „ 

Fredericksburg—  — * _ _ 

GeJai.— . 

Harrisonburg.  „ . . . . 

Lynchburg. „ — * _ 

Norton.  *  „  *  _  *..**,  _ * _ - _ 

Roanoke _ * _ — - _ 

Staunton . . . „ . 

Waynesboro _ _ _ 

Winchester*-. _ _ 

Not  tow  ay* . . . 

Prince  George . . _ 

Independent  city;  Hampton _ — 


8, 963 

33  0 

2,-417  t 

i.3 

«,  722 

42.6 

1,0®Q 

0.5 

1,127 

35.8 

MO 

17,  2 

8*363 

35,7 

427 

1.9 

4,306 

34.9 

1,127 

&2 

7,862 

42.9 

327 

l.S 

3*367 

43.4 

1,503 

10.4 

4,364 

45,0 

971 

10/2 

9,417 

38,7 

1,671 

4.4 

4,360 

49.9 

587 

0.7 

9,226 

42,6 

546 

2.5 

10,539 

46,3 

065 

2,9 

6,563 

45.7 

523 

4,1 

26,633 

45.4 

0,635 

Id  6 

3,723 

37.1 

672 

0.7 

1,163 

32.6 

150 

4,4 

3, 206 

46.1 

751 

10.  S 

3,019 

47.B 

1, 471 

38.0 

1,410 

43.9 

152 

4,7 

3,  HO 

49.0 

430 

6,1 

16,834 

49.1 

0*574 

10.2 

1,190 

40.5 

m 

6.4 

28,496 

45.9 

9,510 

15.3 

6,660 

39,0 

1,228 

8.4 

4,531 

49,2 

548 

A9 

4,437 

44.  S 

708 

7,1 

4,499 

50.  B 

3,458 

38,3 

3,265 

mo 

2,420 

2L5 

22,28ft 

53,5 

10,825 

21.0 

1  Census  of  Population:  1060,  nil.  1,  table  27  for  the  respective  States. 

1  Baaed  on  unpublished  data  supplied  by  the  Bureau  of  Census. 

*  Based  on  Information  supplied  b>  the  Bureau  of  Census  indicating  that  approximately 
SO  percent  of  the  persons  in  active  military  service  am  married.  However  in  Alaska  this 
calculation  was  not  necessary  to  faring  the  percentage  of  the  revised  voting  age  population 
over  50  percent, 

4  Total  voting  age  population  not  including  persons  In  active  military  service  and  their 


dependents.  Figures  showing  the  alien  population  on  other  than  a  statewide  basis  are  not 
available  at  the  present  time, 

*  Based  on  official  State  sources. 

*  These  percentages  are  baaed  on  total  voting  age  population. 


independent 
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CO  VOTING  RIGHTS  LEGISLATION 

Group  C. — Political  subdivision*  in  which  the  of  a  text  or  device  would  not  be 
suspended  because  more  than  SO  percent  voted 

ALASKA  1 


NimiUr  anil  names  uf  election  district 


1,  Prince  of  WalosKclchlkan.. . . . . 

2,  Wruigalld'cLiTsburg _ , _ —  -  *  - _ . _ 

3,  flirkfw*. . 

4-  Juneau.. . . 

A  Lynn  ConaMcy  Straits . T - - 

0,  Cordova  -McCarthy  ValdeS'Chitlno-  Whittier.* 

7.  1  ’iilmc  r-W«si|ij\-Tttlk(H3tUft„  „ - -  - - 

9.  Sew tkrd . . . v-. . . . . 

lo,  Kcnid-Coak  Inlet-,, _ T.r _ 

13.  llrlstul  Poy. ...  _ _ _ 

14.  1  Jell in] _ _ „■ . . 

15.  Kuskokwln  Yukon-Koyukuk---, . - _ 

Ifl.  Notiio... . . . . . 

10.  Watlo  Hampton.., _ 


Vote  cast, 
Voting  ago  1961  pml- 
population  *  dontltil 
election  * 


r"?^4 


7,018 
2,  341 


2,873 
■3.037 
lf  739 
*  3,  an 
2,  175 
3.535 
l  3,799 
3.084 
1.387 


4,  m 
1,642 

5.307 

i.m 

1,IS5 

3,W5 

938 

2tm 

1.193 

1.715 

1.791 

illt 


Percent  ji^i; 
of 

population 


C5.S 


fil.t) 

90.4 
19.  C 
hi. 7 
72,  fl 

52.4 
Nfl.3 
55.  L 
«7.7 
51. 8 
Mi.  I 
51.3 


i  m  HW2  Alsnka  redefined  Its  oJ&ction  district*!  Priuus  of  Wales  mgr  cod  with  Ketchikan’  Cordova* 
McCarthy  morbid  with  Void  es-C  til  tin  u-Whltflerf  Kuakolcwm  merged  vritn  Yukondvoyukuki  Fairbanks 
merged  with  Upper  Yukon:  and  Harrow  mafgfti'wlth  Kobuk,  „ 

*  Census  Of  Population,  19G0,  vol.  lt  pt.  3,  table  27.  pp.  31-30.  h 

*  Report  of  the  Bccrotury  of  state  for  tlto  State  of  Alaska  an  flla  at  the  Oorormneutal  A  (Taira  Instil  mo. 

Washington.  ll.C*  ,  *  i- 

■  Asa  result  of  tlio  redefinition  of  Alaska's  election  districts,  son  footnote  1,  supra,  187  persons  of  voting  age 
who  were  listed  In  the  1900  census  as  residents  of  Ken^l-Coet  lntet.  now  reside  within  the  boundaries  of 
Pohncr-WoeiltQ-Talktetua,  \  1  > 

\  arkoNa 


County 

^ 

,  ' 

1 

Voting  ago 
[rtpul&Uon 1 
i 

Vote  cast, 
]964  presi¬ 
dential 
election  i 

Percentage 
of  Impu¬ 
tation 

Cochise 

^  30,913 

■  2L  IDS 

16,  G97 
11,037 

54.0 

fJorrttiiiin.  .  '.. .  ....... _ _  ...  ...  ...! 

62.3 

Oilni 

V 

K  14'  104 
7,1ft 
A  W1 
380,  037 
4,592 
17,  847 

10,537 
A  438  j 
4,279 

/  4,353 

9,648 
102,144 

74,4 

Crtitnim  .  .. 

7G.3 

< Ineeulto  .  ...  ..  .  ....  . 

7L9 

Maricopa  .  . . . . . . . ^....1 

66.7 

64.9 

WftVAiil  ...  .  '  ... 

54.7 

runa . 

,.._ . . hv-.-„.. 

iaa,73r 

J«;Sw 

- A  973 

18,  210 

1  28,386 

68.4 

Final  ..... 

-  1A672 
!  A  400 

13*WO 
14,419 

52,  2 

Santa  Cruz... 
Yftvanai...... 

57.9 

74.4 

54.8 

i  Census  of  Population,  1900, vol.  1,  pt.  4,  table  27*  pp.  3&H1. 

3  Report  of  the  secretary  of  state  for  tho  State  or  Arkona  on  flto  at  tlio  Government  Affairs  Institute, 
Washington,  JJ.C. 
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Ci Hour  C, — Political  subdivision#  in  which  the  use  of  a  test  or  device  would  not 
bo  suspended  because  more  than  SO  percent  voted^ Continued 


CALIFORNIA. 


County 

Vo  tins  aae 
population 1 

Vote  coat, 
1064  presiden¬ 
tial  election 3 

PcrconluEC  of 
population 

m,m 
22$ 
e,soi 
01, 2W 
GF714 
7,304 
232,343 
9,072 

427,340 
220 
4,100 
40,419 
6, 367 
4,606 
178,2*0 
0,727 
14,610 
136,309 
7,290 

70,1 

96,6 

86.0 

70.9 

Aipluo,.„T„-  T-,.T-  ,  - - — 

_ _ _ *. 

. „  ...  .  *  _ . . . .  ....... 

_  _ _ 

eat 

83,1 

7AT 

67,4 

18,330 

mwo 

10,300 

60,036 

41,219 

7,402 

163,603 

27,677 

y,  622 

*79.7 
,  66, 3 

rilotm  _ _ _ _ _ _ _ _ 

70.1 

64.1 

38,466 

21,462 

0,619 

106,606 

18,946 

8,302 

6,201 

2,730,899 

13,962 

62.1 
80,  9 

K$ro.  _ _ _ _ _ _ _ _ _ _ 

09,8 

08,  1 

Lake , ,  . . . * . 

89.3 

&20Q 

70,0 

1,03  Angeles.  . .  . . . . . . . 

3,mw& 

22,723 

71,3 

31,0 

\[sulfTa_  _ _ „ _ ...... 

Marin.  . . . . . . . . 

61,  674 

76,364 

02.3 

Mariposa _ _ _ 

3,612 

30,662 

642S2 

4,603 

L4Q3 

116,666 

43,244 

13,741 

400,040 

2 >m 

19,227 

28,269 

a,  ass 

1,619 

64,H72 

31,210 

11,318 

401,197 

27,670 

‘84.9 

Mendocino..*** . 

Merced . . . . 

08,9 

66.2 

Modoc . * . . . 

Mono... . . 

Monterey . . . . . . . . . . 

Napa . . . . . . . . * . 

Nevada,,. . , . „ . * . . 

Orange _ _ _ _  _ _ _ _ 

67.2 

101.2 

66.4 
72.2 

82.4 
100.3 

Haccr., . . . 

36, 106 

76.6 

Plumas......,,,,,. . . . 

7, 146 
166, 463 

&,T13 

144,783 

79,9 

Riverside . * . . . . . . . 

76.4 

Sacramento . . . . . . . . 

297,301 

0,073 

27L871 

9,237 

T0l9 

fian  Uonlto . 

03.7 

San  Bernardino...  .  _ _ _ _  _ _ „ 

207,002 

601,616 

210,400 
420,230 
323,008 
90,836 
37,189 
210, 191 
86,401 
320,027 
43,044 
28,300 
1,241 

72.6 

Ban  Diego  ..  .  ........  „  _  ..... _ _  _ _ 

7a  9 
60.9 

ffin  Francisco _ _ _ * _ .... _ 

eat,  774 

142, 042 

Ban  Joaquin _ _ _ _ _ _ _ „ _ 

03,0 

Bun  Luis  Obispo _ * _ _ _ _ _ * _ _ _ 

40.331 
270,804 
103,084 
371,064 
W,03S 
31,346 
1,437 
3M3t 
76,132 
91, 136 
94,311 
19,361 
16.103 
ft,  81* 
96,640 
6,494 
116,970 
88, MB 
16,374 

73.2 

San  _ _ . _ _  , _ _ _ ..... _ 

80.9 

Santa  ftnrhiu-A  .  _T  T 

83  8 

Santa  Clara _ ........ _ _ _ _ _ ....... 

80,4 

Santa  Crux., _ _ _ _ _ _ _ 

80.6 

Bliastn . . . 

Sierra.  ..  _ _ _ * _ _ _ _ _ _ _ 

81.4 
80. 3 

ftisklynii  ...  .  .....  ....  .  .  _ ..... _  ...  .. 

t*,m 

GOf240 
72,130 
ra,  m 
14,044 

n,m 

3,439 

06,002 

7,820 

98,236 

26,274 

11,736 

70.2 

Solano  _ _ * _ 

63.6 

fkizimji a _  .  .... _ ...... _ _ _ _ _ _  _ _ _ 

79.2  ■ 

Stanislaus,. _ _ _ _ _ _ 

09,1 

72.4 

Sutter  .  . . . . . 

Tehama............ _ _ _ _ _ _ 

76,9 

Trinity . . . . . 

Tnlaro _ ..... . . . . . . 

69.1 

6&2 

Tuolumne.  .  : .  _  .  _ . 

82.6 

84.0 

Ventura.,  ........  ...... . . . . 

YolO . 

68. 1 

Ynh* . .  .  .  .  _  ...  .  ..  . 

60.0 

*  Census  of  Population,  I960,  toL  I*  pt,  6,  table  27,  pp.  179-11M* 

3  Report  of  the  secretary  of  state  tor  the  Btate  of  Californium  file  at  the  UOTcnutumt  Aflalrs  Institute, 
Washington,  D,C. 
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Group  C. — Political  sub  division*  fo  which  the  use  of  a  test  or  device  would  not 
he  suspended  because  more  than  50  percent  voted — Continued 

CONNECTICUT 


County 


&SS2S :::::::::::::::::::::::: 


LU*feld . 

KtVlIflnq.. 

Now  London. 
Tolland . 

Wind  bam  „„ 


Voting  ago 
population 1 


} Census  of  Population,  iwa  vot.  t,  nt,  8,  table  27,  pp.  M-«. 

1  Report  of  the  aeenjtsry  ol  stale  (or  too  state  of  Connecticut  on  Ate  at  the  Government  Affairs  institute , 
Washington,  D.C.  DELAWARE 


County 


Voting  ago 
population  i 


IVroentiue  of 
population 


Kent, . . . . . . . 

New  Castle. . 

Sussex . . . . . . . 


22,054 


140,643 

32*37? 


1  Census  of  Population*  itw,  voL  1,  pt.  fl,  table  27,  p.  32. 

*  Report  of  tbe  tocretary  of  state  fo*  the  State  of  Delaware  on  Ala  at  the  Government  Affairs  Institute,. 
Washington*  D.C. 

HAWAII 


Hawaii . . . . . * . 

Honolulu  (G&hu)...._. . . . . . 

Kauri . . . 

Maul . . . . . . . . 


t7A 


1  Census  of  Population,  1W0*  voi,  I,  pt,  13,  table  27, jap.  33-37.  t  . 

*  Report  of  the  aecrotaty  of  it ate  for  thn  State  of  Hawaii  on  file  at  the  Government  Affairs  Institute* 
Washington*  D.C. 
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Gitoup  C. — Political  subdivisions  in  i&ktoh  the  use  of  a  test  or  device  would  not 
H  suspended  because  more  than  59  percent  voted— Continued 


Voting  age 
population 1 


Ads 

Aden in . 

Bm t  Lake . 

Benewah........ 

Bingham . .. 

Blaine _ ...... 

B4)M . 

Bonner . 

Bonnevllh....... 

Boundary _ ... 

Butte.,,:, . 

Camas... 


Canyon . . . . * 

Caribou..,,. . . 


Cassia . 

Clark . 

Clearwater . . . 

Cutter,,.. . . . . 

Franklin......... . . . . . . 

Fremont,... . * 

. . . ,_ 

Ooodlng . 

Idaho.  . 

Jefferson . 

Jerome . .. . . . . . . 

Kootenai- . 

_ _ - . 

Umh|„.k . . . . 

_ 

Lincoln . . . . . . . 

M  ad  laon., _ 

Minidoka . . . . 

N«i  Perea.... . . . 

Oneida . 

Owyhee.. . . . .... 

Payette... . ........ 

Power....... . . 

Shoshone . . . . . 

Teton . . . 

Twin  Flail*..... . . 

Valley . 

Washington.  . . . . . 


Percentage  of 
population 


i  Census  or  Population,  1060,  vol.  l.  pt.  14,  table  37,  pp>  4lWfl. 
*  Report  or  the  secretory  or  state  for  the  Slate  or  Idaho  on 


Washington,  D,C, 


0  on  file  at  the  GoYcmment  Affairs  Instituted 


64  VOTING  BIGHTS  LEGISLATION 

Group  C.-Polltleat  fubdtvMonf  in  which  the  me  of  a  tett  or  device  would  not 
be  suspended  because  more  than  60  peroent  voted — Continued 

MASSACHUSETTS 


County 


jRanutabto. . — — — . . . 

Berkshire.  . . . . . 

Bristol . * . 

nukes . 

Ettfri . 

Franklin . 

Ham  pdeo . 

Ham  whin,... 

Mtddtetti . 

Nantucket,.,.. 

Norfolk..™. 

Plymouth.... 

Suffolk . 

Wuroeater...^. 


Voting  ago  Vote  cast.  Percentage  o( 
population J  1964  ptesUien-  population 
tlal  «LectEon  * 


*  Ceneue  of  Population;  1000.  rol,  pt  23r  table  27,  pp.  103 -m 

3  Report  of  the  secretary  of  state  for  the  State  of  Mauachiratts  oa  Ole  at  the  Government  Affair*  Institute, 
Washington,  D.O. 

NEW  HAMPSHIRE 


Voting  age  Vote  cast*  j  Percentage  of 
County  population1  iftW  prealden-i  population 

tlal  election  *  ] 


Belknap., . 

Carroll.. . 

Cheshire . 

Com . 

Grafton, 
Hillsboro...^.. 
Merrimack... - 
Rockingham... 
Strafford....... 

Bulll  van.. 


18,01ft 
10.232 
26r6S0 
22,410 
20,800 
HO,  431 
43,048 

88,849 


ir,iw 


1  Census  of  Population,  I960,  vol.  1,  ptF  81,  table  37,  pp.  SNL 

*  Report  of  the  secretary  of  elate  for  the  State  of  New  Hampshire  on  file  at  the  Government  Artalra  Insti¬ 
tute,  Wuhlngtop,  D.c. 
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G&ow  C,~Poiiticai  subdivision#  in  which  the  use  of  a  test  or  device  would  not 
he  suspended  because  fnore  than  SO  percent  voted^-Ootitlnued 


Nttw  YORK 


Vatlng  6*6 
population 1 


Albany..... . .  . . . . . . . 

Alloseay . 

Brent — *«.*,. - - 

Broome . . . - . . . . 

Cattaraugus . . . . 

Cayuga . . . . . . . 

Chautauqua..  . . . . 

Ch  timing.. . . . . . . . 

C I  <ouango..  _ _ .............. 

Clinton . . . . . . . . . 

Columbia . . * . . . ..... _ .... _ .... 

Cortland . . . . . . . ... . . . . 

Delaware.. . . . . . ... . . „ 

Dutchess.  . . . . . . 

Erlo . 

Essex.... . . . . . . 

TranMin . 

Fulton . 

Oen&see. . . . . . 

Greoue....... . . . . . . . _ 

Hamilton .  . . „ . . . 

Herkimer . 

Jefferson...... . . . . . . . 

Kings . . 

Lewis . . . . . . 

Livingston*. . , . ...... 

Madison. . . . . . *. . 

. ..«♦ . . . . 

Montgomery . . ............ - 

Now  York 


Tompkins 


Washington 


Westchester 

Wyoming... 


Percentage  of 
population 


i  Census  of  Population!  lMfy  voL  1,  pt.  34t  table  27,  pp,  1W5-173, 

■  Report  of  the  secretary  of  state  for  the  State  of  New  York  on  HI  a  at  the  Government  Affairs  XtutltutCj 
Washington,  D,C.  Those  figures  Include  ballots  which  wore  spoiled. 
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-OwhJp  Q.-~P<thUcal  tuldMeions  Jti  which  the  u*e  of  a  ten  or  device  would  not 
*  be  suspended  beodueo  more  than  00  peroent  -Continued 

NORTH  CAROLINA 


Percentages 

population 


Washington 
'Watauga.,. 

Wilkca. . 

Yadkin . 

Yiliwy . * . . . 


1  Census  of  Population,  IGflfy  voL  1,  pt.  36,  table  27,  pp.  93*122. 

i  Report  of  the  secretary  of  state  for  the  State  of  North  Carolina  on  file  at  the  Governmental  Art  a  to 
Institute,  Washington,  D.C. 


$$  VOTING  RIGHTS  LEGISLATION 

Ghovp  C.— Political  subdivisions  in  which  the  use  of  a  test  or  device  would  not 
be  suspended  dewiM#  more  than  50  percent  voted — Continued 

VIRGINIA 


County  and  independent  dty 


County; 

A  molt  A.  .xx...t..,F,.*IF...x,F 

Appomattox . 

Arlington,...,*,*.*....-.. - - - - 

Chutertield . 

Craig . 

Cumberland . — — . * . - _ - . 

Dickenson— . 

Falrtox* . . . 

Giles. . 

Grayson . . . . . . . . . 

Greensville.... ...... . . . . . . . - 

Ilottrko. . . . . . . 

.  King  and  Queen,. . . . . . . . 

Lancaster . . . . . . . . 

Leo . . . . . . . . . . . 

Mldd  loser..  . * . . . - . . . ...... 

Now  Kent . . . . . 

F&ge„_ . . . „ . — . . . .  „ 

Prince  Edward...-.* . . . . _". 

Roanoke-.-.. . . . . . — . **. . 

Russell..  . . . . . . . 

Powhatan.... . *_ . . . . . . 

Scott.  . . . . . . . . 

Shenandoah . . . * . . . . . 

Yore. . I . 

Independent  city: 

Charlottesville . * . 

Clifton  Forge . * . . . . . . * . . 

Colonial  Heights . . . . * _ _ _ _ 

Fairfax  i,_„„ . . . * . . . . 


Fall]  Church- . . 

Hopewell................ 

Radford . 

South  Boston-- .......... 

Virginia  Beach  < . . 

Williamsburg............ 


i  Census  of  Population,  I960,  vd.  1,  pt.  43,  table  27,  pp.  7fl  to  107, 

*  Report  of  the  secretary  of  state  for  the  State  of  Virginia  on  Ale  at  tbe  Governmental  Affaire  Institute, 
Washington,  D.Ot 

>  The  city  of  Fairfax,  which  is  located  within  the  county  of  Fairfax,  became  an  Independent  diy  subs* 
quont  to  i960,  to  properly  reflect  the  number  of  persons  of  voting  age  redding  in  the  county  of  Fairfax 
with  the  total  vote  cast  In  that  county  In  the  presidential  election  of  1984,  the  number  of  persona  of  voting 
ape  residing  in  the  city  of  Fairfax  hog  been  subtracted  from  tbe  number  of  persons  of  voting  age  redding  la 
tbe  county, 

*  Bee  footnote  8,  supra. 

1  Census  of  Population,  I960,  vol.  Ir  pt,  45,  table  20,  p,  48. 

*  Virginia  Beach  and  Princess  Anna  County  were  consolidated  Jan.  1P 1963* 
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group  C*— PoliUtQl  sub&MsIons  in  tvhieh  th6  use  of  a  test  or  device  would  not 
be  suspended  because  more  than  SO  percent  vofe<t“Oontlnued 

WASHltfGTtftf 


i  Consul  of  Population*  IWfl,  foI.  1,  pt.  4®,  table  27>  pp.  &B-74, 

*  Report  cf  the  secretary  of  state  for  the  State  of  Washington  on  flla  at  tho  Government  Affairs  Institute, 
Washington,  D-th 
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WYOMING 


county 

Voting  Of© 
population 1 

Vote  eaat, 
lWpreilden* 
Selection* 

Percentage  of 
population 

4l1p*ny  . . . . . .  ....  . . . 

12, 104 

0.  M2 

714, 

Bit  Horn _ ................... . . 

£M 1 
3,330 

o,m 

AU» 

fl&Hv 

?xiE 

_ v . . . 

Convene  1........ . . . . . . . . 

$743 

71 S 

iifMt . . . . . . 

2,CW 
l£  321 

71ft, 

ti*T 

Uuihnn _  .  _  .... _ _ _ 

0,021 

£843 

3,301 

4&K 

JiiVrtlAn  . . . . . 

3,301 

£103 

24.632 

Tlffi 

Lanint*.  .  _ _ . _ _ _ . _ 

81115 

mii 

77 

6133 

S3; 

N|dlmn  II"I_I _ _ _ _ _ _ 

£373 

9.232 

Ml  3* 

Platte . 

TVi 

7114, 

li,  m 
£100 
10,630 
1,307 

4,443 

77,0V 

fluhlatto^  _ _ . _ ..... . . . . 

71 3lr 
74 .ft 

m» 

RmwtviktAr  _ _ _ _ _ _ _ _ 

_ _  _ 

JUniA _ _ _ _ _ _ _ _ _ 

J.Mt 

Wnftjlfitta  _ ,_. _4... 

4,760 

4,884 

8,400 

£092 

??ur; 

64-96 1 

WMdAn..  .   .  

i  Cairns  Of  Population,  im  to!  hpt  W* table OT.pp. 3M0.  T  ^  * 

*  Report  or  tho  atoretary  of  state  for  the  State  of  Wyoming  on  ALo  at  th«  Oovemment  Affairs  Institute,, 
Waafatigtoii,  D.O. 
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TtTKSDAY,  KABCH  S3,  1060 

TI.S.  Senate, 

Committee  on  the  Judiciary,  ■ 

Washington*,  D*C. 

.  The  committee  met,.  pursuant  to  call,  at  10 : 36  a.m.,  in  room  8028, 
New  Senate  Office  Building,  Senator  James  0.  Eastland  (chairman) 
presiding. 

Present:  Senators  Eastland,  Johnston,  Ervin,  Long  of  Missouri, 
Hart,  Kennedy  of  Massachusetts,  Bayh,  Tydings,  Dirfesen,  Hrusfca, 
Scott,  and  Javits. 

Also  present :  Joseph  A.  Davis,  chief  clerk ;  Palmer  Lipscomb,  Rob¬ 
ert  B.  Young,  and  Thomas  B.  Collins,  professional  staff  members  of 
the  committee. 

The  Chairman.  The  committee  will  come  toorder. 

The  purpose  of  this  hearing  is  to  consider  the  proposed  bill,  S.  1664, 
to  enforce  the  16th  amendment  of  the  Constitution  of  the  United 
States. 

(S.  1664 is  as  follows :) 

IS.  1604.  MHA  CWf.,  lit  MM.] 

A  BILL  To  enforce  the  fifteenth  amendment  to  the  Comtttatton  of  the  United  Steles 

Be  If  enacted  ftp  the  Senate  and  Bouse  of  Representatives  of  the  Vnited  States  ' 
l  of  America  in  Congress  assemble^Th  at  this  Act  shall  be  known  as  the  “Voting 
Rights  Act  of  1965". 

Stoa  2l  No  voting  qualification  or  procedure  shall  be  Imposed  or  applied  to 
deny  or  abridge  the  right  to  vote  on  account  of  race  or  color. 

.  Sea  8.  <a)  No  person  shall  be  dented  the  right  to  vote  in  any  Federal,  State, 
or  local  election  because  of  hie  failure  to  comply  with  any  test  or  device,  in  any! 
State  or  in  any  political  subdivision  of  a  State  which  (t)  the  Attorney  General 
determines  maintained  on  November  1, 1904,  any  test  or  device  as  a  qualification 
for  voting,  and  with  respect  to  which  (2)  the.  Director  of  the  Census  determines 
:  that  less  than  50  per  centum  of  the  persons  rif  voting  age  residing  therein  were 
registered  on  November  1, 1904,  or  that  leas  than  60  per  centum  of  such  persons 
voted  In  the  presidential  election  of  November  1904* 

(b>  The  phrase  “test  or  device”  shall  mean  any  requirement  that  a  person  as 
a  prerequisite  for  voting  or  registration  for  voting  (1)  demonstrate  the  ability 
■  to  read,  write,  understand,  or  Interpret  any  matter,  (2)  demonstrate  any  educa¬ 
tional  achievement  or  his  knowledge  of  any  particular  subject,  <8 )  possess  good 
moral  character,  or  <4)  prove  his  qualifications  by  the  voucher  of  registered 
voters  or  members  of  any  other  class. 

(c)  Any  State  with  respect  to  which  determinations  have  been  made  under 
subsection  fa)  or  any  political  subdivision  with  respect  to  which  such  determi¬ 
nations  have  been  made  as  a  separate  unit,  may  file  in  a  three*Judgo  district 
court  convened  in  the  District  of  Columbia  an  action  for  a  declaratory  judgment 
against  the  United  States,  alleging  that,  neither  the  petitioner  nor  any  person 
acting  under  color  of  law  has  engaged  during  the  ten  years  preceding  the  filing  of 
the  action  in  acts  or  practices  denying  6r  abridging  the  right  te  vote  for  reasons 
,  of  race  or  color.  If  me  court  determines  that  neither  the  petitioner  nor  any  per- 
■>  son  acting  under  Color  of  law  hab  engaged  during  such  period  In  any  act  or  prAo 
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tlce  denying  or  abridging  the  right  to  vote  for  reasons  of  race  or  color,  the  conrt 
shall  so  declare  and  the  provisions  of  subsection  (a)  and  the  examiner  procedure 
established  by  this  Act  shall,  after  judgment,  be  Inapplicable  to  the  petitioner. 
Any  appeal  from  a  judgment  of  a  three-judge  court  convened  under  this  sub¬ 
section  shall  He  to  the  Supreme  Court, 

No  declaratory  judgment  shall  Issue  under  this  subsection  with  respect  to  any 
petitioner  for  a  period  of  ten  years  after  the  entry  of  a  final  judgment  of  any 
court  of  the  United  States,  whether  entered  prior  to  or  after  the  enactment  of  this 
Act,  determining  that  denials  or  abridgments  of  the  right  to  vote  by  reason  of 
race  or  color  have  occurred  anywhere  In  the  territory  of  such  petitioner. 

Sec,  4.  (a)  Whenever  the  Attorney  General  certifies  fl)  that  he  has  received 
complaints  in  writing  from  twenty  or  more  residents  of  a  political  subdivision 
with  respect  to  which  determinations  have  been  made  under  section  3(a) 
alleging  that  they  have  been  dented  the  right  to  vote  under  color  of  law  by 
reason  of  race  or  color,  and  that  he  believes  such  complaints  to  be  meritorious, 
or  (2)  that  in  his  judgment  the  appointment  of  examiners  is  otherwise  neces¬ 
sary  to  enforce  the  guarantees  of  the  fifteenth  amendment,  the  Civil  Service 
Commission  shall  appoint  as  many  examiners  In  such  subdivision  as  it  may 
deem  appropriate  to  prepare  and  maintain  lists  of  persons  eligible  to  vote  in 
Federal,  State,  and  local  elections.  Such  appointments  shall  be  made  without 
regard  to  the  civil  service  laws  and  the  Classification  Act  of  1040,  as  amended, 
and  may  be  terminated  by  the  Commission  at  any  time.  Examiners  shall  be 
subject  to  the  provisions  of  section  0  of  the  Act  of  August  2*  1039,  as  amended 
(the  Hatch. Act)*  An  examiner  shall  have  the  power  to  administer  oaths* 

(b)  A  determination  or  certification  of  the  Attorney  General  or  of  the 
Director  of  the  Census  under  section  3  or  4  shall  he  final  and  effective  upon 
publication  in  the  Federal  Register* 

gsa  5.  (a)  The  examiners  for  each  political  subdivision  shall  examine  ap* 
pH  cants  concerning  their  qualifications  for  voting.  An  application  tq  an 
examiner  shall  be  in  such  form  as  the  Commission  may  require  and  shall  con¬ 
tain  allegations  that  the  applicant  is  not  otherwise  registered  to  vote,  and 
that,  within  ninety  days  preceding  his  application,  he  has  been  denied  under 
color  of  law  the  opportunity  to  register  or  to  vote  or  has  been  found  not 
qualified  to  vote  by  a  person  acting  under  color  of  law:  Provided >  That  the 
requirement  of  the  iatter  allegation  may  be  waived  by*  the  Attorney  General* 

(b)  Any  person  whom  the  examiner  finds  to  have  the  qualifications  pre¬ 
scribed  by  State  law  in.  accordance  with  instructions  received  under,  section 
6(b)  shall  promptly  be  placed  oh  a  list  of  eligible  voters,  A  challenge  to  such 
listing  may  be  made  In  accordance  with  section  6(a)  and  shall  not  be  the  basis 
for  a  prosecution  under  any  provision  of  this  Act*  The  list  shall  be  available 
for  public  inspection  and  the  examiner  shall,  certify  and  transmit  such  list, 
and  any  supplements  as  appropriate,  at  the  end  of  each  month,  to  the  offices  of 
the  appropriate  election  officials,  with  copies  to  the  Attorney  General  and  the 
attorney  general  of  the  State*  Any  person  whose  name  appears  on  such  a  list 
shall  be  entitled  and  allowed  to  vote  in  the  election  district  of  his  residence 
unless  and  until  the  appropriate  election  officials  shall  have  been  notified  that 
such  person  has  been  removed  from  such  list  in  accordance  with  subsection 
(d) ;  Provided,  That  no  person  shall  be  entitled  to  vote  in  any  election  by  virtue 
of  this  Act  unless  his  name  shall  have  been  certified  and  transmitted  on  such 
a  list  to  the  offices  of  the  appropriate  election  officials  at  least  forty -five  days 
prior  to  such  election, 

(c)  The  examiner  shall  Issue  to  each  person  appearing  on  ouch  a  list  a 
certificate  evidencing  bis  eligibility  to  vote* 

fd>  A  person  whose  name  appears  on  such  a  list  shall  be  removed  therefrom 
by  an  examiner  if  (1)  he  has  been  successfully  challenged  In  accordance  with 
the  procedure  prescribed  In  section  6(a),  or  (2>  he  has  been  determined  by 
an  examiner  (1)  not  to  have  voted  at  least  once  during  three  consecutive  years 
while  listed,  or  (II)  to  have  otherwise  lost  his  eligibility  to  vote* 

(e>  No  person  shall  be  denied  the  right  to  vote  for  failure  to  pay  a  poll  tax 
If  he  tenders  payment  of  such  tax  for  the  current  year  to  an  examiner,  whether 
or  not  such  tender  would  be  timely  or^adequate  under  State  law*  An  examiner 
shall  have  authority  to  accept  such  payment  from  any  person  authorized  to 
make  an  appUcatlon  for  listing,  and  shal)  issue  a  receipt  for  4spch  payment 
The  examiner  shall  transmit  promptly  any  such  poll  tax  payment  to  the  office 
of  the  State  or  local  official  authorized  to  receive  such  payment  under  State 
law,  together  with  the  name  and  nddress  of  the  applicant*  ; 
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Sec.  6.  (a)  Any  challenge  to  a  listing  on  an  eligibility  list  shall  be  heard 
and  determined  by  a  hearing  officer  appointed  by  and  responsible  to  the  Civil 
Service  Commission  and  under  such  rules  as  the  Commission  shall  by  regulation 
prescribe.  Such  challenge  shall  be  entertained  only  If  made  within  ten  day# 
after  the  challenged  person  Is  listed,  and  If  supported  by  the  affidavit  of  at 
least  two  persons  having  personal  knowledge  of  the  facta  constituting  grounds 
for  the  challenge,  and  such  challenge  shall  be  determined  within  seven  days 
after  It  has  been  made.  A  petition  for  review  of  the  decision  of  the  hearing 
officer  may  be  died  in  the  United  States  court  of  appeals  for  the  circuit  In  which 
the  person  challenged  resides  within  fifteen  days  after  service  of  such  decision 
by  mall  on  the  moving  party,  but  no  decision  of  a  hearing  officer  shall  be  over? 
turned  unless  clearly  erroneous.  Any  person  listed  shall  be  entitled  and  al¬ 
lowed  to  vote  pending  final  determination  by  the  hearing  officer  and  by  the 
court. 

(b)  The  times,  places,  and  procedures  for  application  and  listing  pursuant 
to  this  Act  and  removals  from  the  eligibility  lists  shall  be  prescribed  by  regu¬ 
lations  promulgated  by  the  Civil  Service  Commission  and  the  Commission  shall, 
after  consultation  with  the  Attorney  General,  Instruct  examiners  concerning 
the  qualifications  required  for  listing. 

Seo.  7.  No  person,  whether  acting  under  color  of  law  or  otherwise,  shall  fall 
or  refuse  to  permit  a  person  whose  name  appears  on  a  list  transmitted  In 
accordance  with  section  5(b)  to  vote,  or  fall  or  refuse  to  count  such  person's 
vote,  or  intimidate,  threaten,  or  coerce,  or  attempt  to  intimidate,  threaten,  or 
coerce  any  person  for  voting  or  attempting  to  vote  under  the  authority  of  this 
Act. 

Sec.  &  Whenever  a  State  or  political  subdivision  for  which  determinations 
are  In  effect  under  section  3(a)  shall  enact  any  law  or  ordinance  imposing 
qualifications  or  procedures  for  voting  different  than  those  In  force  and  effect 
on  November  1,  1904,  such  law  or  ordinance  shall  not  be  enforced  unless  and 
until  it  shall  have  been  finally  adjudicated  by  an  action  for  declaratory  Judg¬ 
ment  brought  against  the  United  States  in  the  District  Court  for  the  District 
of  Columbia  that  such  qualifications  or  procedures  will  not  have  the  effect;  of 
denying  or  abridging  rights  guaranteed  by  the  fifteenth  amendment  All 
actions  hereunder  shall  be  heard  by  ft  three-judge  court  and  there  shall  be  a 
right  of  direct  appeal  to  the  Supreme  Court. 

Sec.  9,  (a)  Whoever  shall  deprive  or  attempt  to  deprive  any  person  of  any 
right  secured  by  section  2  or  3  or  who  shall  violate  section  7,  shall  be  fined 
not  more  than  $5,000,  or  imprisoned  not  more  than  five  years,  or  both. 

(b)  Whoever,  within  a  year  following  an  election  in  a  political  subdivision 
In  which  an  examiner  has  been  appointed  (1)  destroys,  defaces,  mutilates/ of 
otherwise  alters  the  marking  of  a  paper  ballot  cast  in  such  election,  or  (2) 
alters  any  record  of  voting  In  such  election  made  by  a  voting  machine  or 
otherwise,  shall  be  fined  not  more  than  $5,000,  or  imprisoned  not  more  than  jflve 
years,  of  both. 

(c)  Whoever  conspires  to  violate  the  provisions  of  snbsecttoto  (a)  bt  (b)  of 
this  section,  or  interferes  with  any  right  secured  by  section  2,  3,  or  7,  shall  bo 
fined  not  more  than  $5,000,  or  imprisoned  not  more  than  five  years,  or  both. 

(d)  Whenever  any  person  has  engaged  or  there  are  reasonable  grounds  to 
believe  that  any  person  is  about  to  engage  In  any  act  or  practice  prohibited 
by  section  %  3,  7,  or  8  or  subsection  (b)  of  this  section,  the  Attorney  General  may 
institute  for  the  United  States,  or  in  the  name  of  the  United  States,  an 
action  for  preventive  relief,  including  an  application  for  a  temporary  or  per¬ 
manent  Injunction,  restraining  order,  or  other  order,  and  Including  an  order 
directed  to  the  State  and  State  or  local  election  officiate  to  require  them  to 
honor  listings  under  this  Act. 

<e)  ^Whenever  a  person  alleges  to  an  examiner  within  twenty-four  hours  after 
the  closing  of  the  polls  that  notwithstanding  his  listing  under  thte  Act  he  has 
not  been  permitted  to  vote  or  that  hts  vote  was  not  counted,  the  examiner  shall 
forthwith  notify  the  United  States  Attorney  for  the  Judicial  district  if  such 
allegation  In  his  opinion  appears  to  he  well  founded.  Upon  receipt  of  such  noti¬ 
fication,  the  United  States  attorney  may  forthwith  apply  to  the  district  court 
for  an  order  enjoining  certification  of  the  results  of  the  election,  and  the  court , 
shall  issue  such  an  order  pending  a  hearing  to  determine  whether  the  allega¬ 
tions  are  well  founded.  In  the  event  the  court  determines  that  persons  who 
ore  entitled  to  vote  under  the  provisions  of  this  Act  were  not  permitted  to 
vote  or  their  rotes  were  not  counted,  it  fthall  provide  for  the  casting  or  count- 
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Inc  of  their  ballots  and  require  the  inclusion  of  tbeir  votes  In  the  total  vote 
before  any  person  shall  be  deemed  to  be  elected  by  virtue  of  any  election  with 
respect  to  which  an  order  enjoining  certification  of  the  results  has  been  Issued. 

(f>  The  district  courts  of  the  United  States  shall  have  jurisdiction  of  pro¬ 
ceedings  Instituted  pursuant  to  this  section  and  shall  exercise  the  same 
without  regard  to  whether  an  applicant  for  listing  under  this  Act  shall  have 
exhausted  any  administrative  or  other  remedies  that  may  be  provided  by  law. 

Ssa  10.  Listing  procedures  shall  be  terminated  in  any  political  subdivision 
of  any  State  whenever  the  Attorney  General  notifies  the  Civil  Service  Commit 
■fan  (1)  that  all  persons  listed  by  the  examiner  for  such  subdivision  have  been 
placed  on  the  appropriate  voting  registration  roll,  and  (2>  that  there  is  no 
longer  reasonable  cause  to  believe  that  persons  will  he  deprived  of  or  denied 
the  right  to  vote  On  account  of  race  or  color  In  such  subdivision. 

Sect  11.  (a)  All  cases  of  civil  and  criminal  contempt  arising  under  the  pro¬ 
visions  of  this  Act  shall  be  governed  by  section  151  of  the  Civil  Rights  Act  of 
1067  (42  U.8.C*  1005). 

(b)  No  court  other  than  the  District  Court  for  the  District  of  Columbia  shall 
have  jurisdiction  to  issue  any  declaratory  judgment  or  any  restraining  order 
or  temporary  or  permanent  Injunction  against  the  execution  or  enforcement  of 
any . provision  of  this  Act  or  any  action  of  any  Federal  officer  or  employee 
pursuant  hereto. 

(c)  The  term  “vote**  shall  have  the  same  meaning  as  In  section  2004  of  the 
Revised  Statutes  (42  U.B.C.  1071(e) >. 

(d)  Any  statement  made  to  an  examiner  may  bo  the  basis  for  a  prose¬ 
cution  under  section  1001  of  title  18,  United  States  Code. 

Boa  12.  There  are  hereby  authorised  to  be  appropriated  such  sums  as  are 
necessary  to  cany  out  the  provisions  of  this  Act 

Bsc.  18.  If  any  provision  of  this  Act  or  the  application  thereof  to  any 
person  or  circumstances  is  held  invalid*  the  remainder  of  the  Act  and  the  appli¬ 
cation  of  the  provision  to  other  persons  not  similarly  situated  or  to  other  olrr 
cumstances  shall  not  be  affected  thereby.  ,  h 

The  Chairman,  The  committee  is  acting  under  the  mandate  of  the 
Senate  to  consider  the  bill  and  to  report  back  to  the  Senate  not 
later  than  Friday,  April  ft.  Due  to  the  time  limitation,  it  will  prob¬ 
ably  impossible  for  the  committee  to  take  oral  testimony  from 
everyone,  or  even  a  substantial  number  of  those,  who  wish  to  be  heard. 
Statements  must  be  reduced  to  writing  and  when  filed  ahd  coiisidercd, 
will  be  made  part  of  the  record  of  hearing. 

This  morning,  the  first  witness  we  are- pleased  to  have  with  us -Is 
the  Attorney  General  of  the  United  States. 

Before  hearing  from  the  Attorney  General,  I  would  like.to'lftsk  if 
any  of  the  members  have  a  statement  they  would  like  to  make  at, this 
timet  ...  '  -,r 

Senator  Long.  Mr,  Chairman,  I  do  not  have  a  statement  prepared 
at  this  time,  but  sometime  in  the  neat  2  or  3  dpys  I  will  have  and  fifc^t 
with  the  committee, 

{The  statement  submitted  is  as  follows:)  / 

Statbictnt  bt  Senator  Edwabo  V,  Long  in  SurrottT  or  S,  1664  ; 

Mr.  Chairman,  almost  200  years  ago,  56  American  patriots  oat  their  names  to  a 
document  proclaiming  eternal  hope  for  all  mankind.  These  wisest  of  men  came 
from  every  corner  of  the  Nation  from  the  North  and  from,  the  Souths  from  New 
York  and  from  Georgia,  from  Pennsylvania  and  from  South  Carolina.  Together, 
they  gave  birth  to  a  new  nation  and  mutually  pledged  their  lives,  their  fortunes, 
and  their  sacred  honor  to  support  this  new  nation,  .  s 

These  men  of  freedom  declared  for  all  jiving  and  future  generations  to  hear  that 
all  men  arc  created  equal,  that  they  are  endowed  by  their  Creator  with  certain 
inalienable  rights,  that  among  these  are  life,  liberty*  and  the  pursuit  of  happiness. 
They  further  declared,  that  to  secure  these  rights,  go ver nmquts  .iup  instituted 
among  men,  deriving  bthefr,  just  powers  from  the  consent  of  th?h  governed. ,  . 
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Now,  Mr.  Chairman,  almost  aU  Americans  are  very  familiar  .with  these  words 
of  the  Declaration  of  Independence.  However,  I  fear  moat  of  ua  cannot  ho  easily 
recall  to  mind  the  statement  of  facts  set  out  in  the  Declaration  by  our  Founding 
Fathers  to  prove  to  the  world  the  necessity  of  their  action.  A  nuitober  of  these 
statements  are  closely  related  to  the  issue  involved  In  the  pending  voting  bill  and 
their  restatement  may  allow  us  to  see  more  clearly  our  responsibilities  and 
obligations.'  i: . 

Referring  to  the  King  of  Great  Briti&n,  they  said: 

has  refused  to  pass  other  laws  for  the  accommodation  <tf  large  districts  of 
people,  unless  those  people  would  relinquish  the  right  of  Representation  in  the 
Legislature,  a  right  inestimable  to  them  and -formidable  to  tyrants  only. 


Legislature,  a  right  inestimable  to  them  and -formidable  to  tyrants  only. 

“He  has  called  together  legislative  bodies  at  places  unusual,  uncomfortable, 
and  distant  from  the  depository  of  their  public  Records,  for  the  Sole  purpose  of 
fatiguing  them  into  compliance  with  his  measures. 

“He  has  dissolved  Representative  Houses  repeatedly,  for  opposing  with  manly 
firmness  his  invasions  on  the  rights  of  the  people. 

“He  has  refused  for  a  long  nine,  after  such  dissolutions,  to  cause  others  to  be 
elected;  whereby  the  Legislative  powers,  Incapable  of  Annihilation,  have  returned 
to  the  People  at  large  for  their  exercise. 

“He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign  to  our 
constitution,  and  unacknowledged  by  our  laws;  given  his  Assent  to  their  Acte  of 
pretended  Legislation: 

“For  Imposing  Taxes  on  us  without  our  Consent; 

“For  suspending  our  own  Legislatures,  and  declaring  themselves  invested 
with  power  to  legislate  for  us  in  all  cases  whatsoever. 

“In  every  stage  of  these  Oppressions  We  have  Petitioned  for  .  Redress  in  the 
most  humble  terms/  ' 

“Our  repeated  Petitions  have  been  answered  only  by  repeated  injury/' 

These  statements  tell  us  how  significant  to  freedom  our  Founding  Fathers 
considered  the  right  to  vote.  They  also  tell  us  that  the  patience  of  freemen  can 
only  be  tried  sti  far  by  dilatory  and  evasive  action  which  denies  liberty.  They  tell 
us  that  freedom  demands  action. 

One  hundred  years  ago  the  law  of  the  land  was  changed  to  comet  a  great  evil 
which  our  Nation  had  allowed  to  exist.  Slavery  was  abolished,  and  the  right  to 
vote  was  guaranteed  agAinst  discrimination  because  of  race,  color,  or  previous 
condition  of  servitude.  At  the  same  time,  Congress  was  given  the  power  to 
Implement  and  to  enforce  these  changes  in  our  basic  law.  Unfortunately,  in 
certain  parts  of  our  Nation  the  right  to  vote  free  from  racial  discrimination  remains 
today  a  mere  change  in  our  Nation's  basic  law.  This  right  has  yet  to  become  a 
reality.  Congress  has  attempted  On  a  number  of  occasions  to  implement  the  lfith 
amendment  but  has  failed  in  Its  efforts  due  to  dilatory  and  evasive  action  by  certain 
State  and  local  officials  and  in  some  instances  by  outright  defiance  of  the  lawi 

Mr.  Chairman,  it  is  'way  past  time  when  bur  patience  must  come  to  an  end. 
Freedom  demands  that  legislative  action  be  taken  now  to  remove  effectively  all 
racial  barriers  to  the  right  to  vote.  Men  and  women  of  all  races  must  have  an 
equal  voice  in  their  government  and  this  can  only  be  obtained  through  equal  access 
to  the  ballot  box. 

Mr.  Chairman,  the  President  of  the  United  States  has  sent  to  the  Congress  a 
proposal  of  great  merit.  It  is  the  subject  of  these  hearings.  With  a  few  modi¬ 
fications,  I  believe  it  would  make  possible  the  ultimate  achievement  of  the  promise 
of  the  lGth  amendment.  At  least,  it  would  go  a  long  way  in  making  good  on  this 
century-old  promise. 

The  changes  In  the  bill  which  I  believe  should  be  made  relate  to  the  poll  tax 
where  it  is  used  os  a  meanu  to  deny  the  right  to  vote  because  of  race  and  to  areas 
where  racial  discrimination  in  voting  exists  but  which  would  not  be  reached  under 
present  provisions.  The  hearings  and  debate  may  well  bring  out  other  needed 
changes. 

Mr.  Chairman,  I  am  quite  hopeful  that  this  committee  will  report  favorably 
a  sound  and  effective  voting  measure  and  that  the  Congress  will  take  final  action 
on  such  a  measure  without  undue  delay. 

Senator  Habt,  Mr*  Chairman*  I  have  no  statement*  I  hope  that  ire 
proceed  as  the  Senate  has  directed,  expeditiously  to  consider  the 
bill>  and  to  report  our  judgment  to  the  Senate  in  order  that  legislation 
Whifch  'the  overwhelming  majority  of  the  people  of  America  expect 
ns  to  enact  will  be  on  the  boob  without  further  dehty. 
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Senator  Ervin.  Mr.  Chairman,  I  have  no  statement  to  make  at  this 
time.  I  do  wish  to  voice  the  observation  that  I  think  it  is- a  rather 
tragic  thing  for  the  Senate  to  put  a  time  limitation  on  the  con¬ 
sideration  of  this  bill  by  the  committee,  because  certainly,  it  is  not 
very  wise  to  put  a  time  limit  upon  the  search  of  the  Constitution 
or  for  the  search  of  ways  to  direct  and  legislate  a  situation.  The 
people  of  America  instead  of  taking  this  time  for  this  legislation, 
might  well  spend  all  the  time  they  have  between  now  and  the  Easter 
vacation  praying  that  those  who  are  sworn  to  uphold  the  Con¬ 
stitution  will  apply  their  knowledge. 

Senator  Tydinos.  I  have  nothing. 

Senator  3<x>tt*  Mr.  Chairman,  I  would  like  to  ask  permission  to 
submit  a  statement  as  of  the  opening  of  the  hearings  which  I  will 
prepare  and  submit  as  soon  as  possible. 

(The  statement  is  as  follows :) 

Statement  by  TJ.B*  Senator  Hugh  Scott,  of  Pennsylvania 

Mr.  Chairman,  as  a  member  of  this  committee,  I  appreciate  the  opportunity  to 
make  known  my  views  on  the  critical  subject  of  voting  rights. 

The  events  of  recent  days  in  the  State  of  Alabama  underscore  the  urgency 
In  the  need  for  additional  legislation  to  Implement  the  15th  amendment  of  tbe 
Constitution.  The  15th  amendment  provides  that  the  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged  by  any  State  on  account  of 
race  or  color* 

The  15th  amendment  applies  to  alt  citizens  and  to  all  States.  Its  meaning  Is 
clear — no  matter  where  he  lives,  a  man's  right  to  vote  shall  not  depend  upon 
his  race  or  color.  If  he  Is  a  Negro,  he  shall  have  the  opportunity  to  register 
and  to  cast  his  ballot  with  tbe  same  ease  as  do  white  citizens  of  the 
same  State. 

The  record  Is  clear,  Mr,  Chairman*  The  facts  are  all  In*  Nearly  a  century 
of  experience  demonstrates  that  the  Negro  Is  systematically  and  deliberately 
being  denied  the  right  to  vote  in  several  States  and  counties  of  the  South.  So 
widespread  is  this  discrimination  and  so  purposeful  la  its  application  that  the 
Department  of  Justice  has  been  unable  to  make  substantial  progress  In  securing 
Negro  voting  rights  with  the  statutory  tools  now  available  to  it* 

The  Negro  has  patiently  waited  85  years  since  the  ratification  of  the  lfitb 
amendment  for  the  enfranchisement  to  which  he  is  entitled*  Hla  patience 
Is  now  at  an  end#  and  so  Is  that  of  every  American  who  believes  in  democracy 
and  the  fundamental  equality  of  man  under  law* 

Mr.  Chairman,  I  Wholeheartedly  support  the  basic  purpose  and  polfcy  of 
Senate  bills  1517  and  1564,  in  which  I  have  joined  as  a  cosponsor.  Both  of 
these  bills  provide  for  the  appointment  of  Federal  voting  registrars  where  tbe 
percentage  of  persons  registered  and  voting  in  a  State  or  county  Is  bo  low  as 
to  suggest  that  existing  officials  have  persisted  In  discriminating  against  mem¬ 
bers  of  the  Negro  race*  Both  bills  provide  severe  criminal  remedies  for  inter- 
ference  with  the  registration  or  voting  process*  However,  they  employ  some¬ 
what  different  formulas  in  determining  those  States  and  counties  to  which 
their  provisions  will  apply.  The  baste  Improvements  which  I  feel  can  be 
made  In  the  bills  now  before  us  relate  to  these  formulas* 

Under  S.  1504,  the  so-called  leadership-administration  bill,  Federal  examiners 
can  be  appointed  only  in  a  State  (1)  which  has  ft  '4;eet  or  device"— basically 
&  literacy  test — as  a  qualification  for  voting;  and  (2)  In  which  less  than  60 
percent  of  the  persons  of  voting  age  were  registered  or  voted  In  the  last  presi¬ 
dential  election.  By  requiring  the  existence  of  finch  a  literacy  test  for  the  bill 
to  apply,  the  formula  falls  to  take  tn  several  States  and  counties  which  have 
extremely  low  Negro  voting  percentages. 

Most  notable  among  this  excluded  group  Is  the  State  of  Texas.  Those  respon¬ 
sible  for  drafting  this  hill  did  not  feel  It  necessary  to  arrive  at  some  formula 
which  would  include  Texas.  Yet;r  only  44  percent  of  those  Texans  of  voting 
age  went  to  the  polls  in  this  last  presidential  election.  In  187  counties  of  Texas, 
the  percentage  was  below  TO  percent* 
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I  feel  very  strongly,  Mr.  Chairman,  that  the  formula  should  be  expanded  to 
Include  all  States  and  counties  where  voting  figures  Indicate  that  qualified 
citizens  are  being  dented  the  right  to  vote  on  the  basis  of  race  or  color.  The 
discriminatory  application  of  a  literacy  test  Is  but  one  means  by  which  this 
IGth  amendment  right  is  being  abridged. 

I  believe  that  the  bill  can  be  validly  expanded,  Mr.  Chairman,  to  Include 
States  such  as  Texas,  which  have  no  literacy  tests,  by  the  addition  of  an  alter¬ 
native  formula.  Such  formula  should  provide  that  the  bill  would  be  equally 
applicable  If  less  than  25  percent  of  the  Negroes  of  voter  age  residing  In  any 
State  or  county  were  registered  or  voted  in  the  last  presidential  election. 

Although  census  figures  are  not  compiled  by  race,  the  statistics  of  the  U*S. 
Commission  on  Civil  Rights  could  certainly  be  used  for  this  purpose.  If  it  is 
deemed  necessary  to  place  the  burden  of  proof  as  to  the  validity  of  these  sta¬ 
tistics  on  the  Government  for  constitutional  reasons,  this  burden  could  quite 
properly  be  eased  by  requiring  the  Government  to  show  only  that  these  figures 
are  "substantially  correct.”  A  possible  procedure  is  to  require  the  Government 
to  show  the  method  by  which  Its  statistics  were  complied  and  the  probability 
that  they  are  substantially  correct.  It  would  then  be  entirely  constitutional  to 
compel  a  party  challenging  these  statistics  to  show  more  than  just  isolated 
instances  of  error,  but  a  pattern  of  error  which  destroys  the  validity  of  the 
figures  for  the  purpo&e  for  which  they  are  being  employed — that  la,  not  to  prove 
an  exact  statistical  fact  but  to  raise  a  rebuttable  presumption  of  discrimination 
in  violation  of  the  15th  amendment. 

Such  an  alternative  formula  would  enable  the  hill  to  hit  the  whole  target 
rather  than  Just  a  part.  It  would  apply  to  every  State  where  voting  rights  were 
being  abridged  on  the  basts  of  race  or  color,  and  not  just  those  which  have  a 
literacy  test.  It  would  provide  not  Just  a  single  weapon,  but  an  arsenal  of 
weapons  to  be  used  wherever  discrimination  in  violation  of  the  15th  amend¬ 
ment  Is  practiced. 

Mr.  Chairman,  I  further  feel  that  9.  1564,  as  presently  drawn,  unnecessarily 
raises  a  constitutional  question  by  voiding  any  literacy  teat  in  a  State  or  county 
where  the  percentage  of  persons  voting  in  the  last  election  was  less  than  GO  per* 
cent.  The  right  to  proscribe  a  literacy  qualification  Is  seemingly  reserved  to  the 
State  by  article  I  of  the  Constitution,  bo  long  as  that  test  does  not  discriminate 
on  the  basts  of  race  or  color  bo  as  to  violate  the  15th  amendment, 

I  personally  favor  the  abolition  of  literacy  tests  as  a  prerequisite  to  the  right 
to  vote,  and  originally  urged  the  adoption  of  a  provision  outlawing  all  kinds  of 
literacy  tests.  However,  upon  reflection,  I  believe  the  bill  would  be  much  less 
vulnerable  to  constitutional  attack  If  its  provisions  were  limited  to  (1)  the  dis¬ 
criminatory  application  of  a  literacy  teat,  and  (2)  the  substantive  provisions  of 
such  a  test  which  Incorporate  standards  achieving  de  facto  discrimination. 

The  crux  of  the  problem  here  1b  ihe  discrimnatory  application  of  a  literacy 
test  or  similar  device  by  a  State  official.  The  lBth  amendment  does  not  prevent 
the  Imposition  by  ft  State  of  a  literacy  teat  or  other  voting  qualification  reasonably 
adapted  to  legitimate  ends.  It  only  prohibits  the  administration  of  such  a 
qualification  so  as  to  discriminate  on  the  basis  of  race  or  color. 

If  a  State  has  seen  fit.  to  adopt  a  literacy  test  or  other  voting  qualification  which 
Is  nondi&cri minatory  by  its  terms  and  is  reasonably  adapted  to  its  legitimate 
purpose  and  historically  has  never  been  used  for  any  purpose  of  discrimination, 
1  see  no  reason  why  aueb  a  teat  or  other  qualification  could  not  be  applied  by 
the  Federal  voting  examiners  appointed  under  this  bill.  To  the  best  of  my 
knowledge  those  teste  are  cai>able  of  fair  and  Impartial  administration  and  could 
be  so  applied  by  the  Federal  voting  examiner.  I  believe  such  an  approach  would 
avoid  the  constitutional  perils  Implicit  In  the  present  bill  without  forfeiting  any 
of  it*  vital  goals. 

Mr*  Chairman,  the  right  to  vote  is  fundamental  to  our  way  of  life.  It  is  a 
tragedy  that  we  must  enact  further  legislation  to  protect  that  right  which  the 
Constitution  guarantees  to  all  citizen*.  But  the  fact  of  the  matter  is  that  vio¬ 
lation*  of  the  lBth  amendment  are  atM  widespread  In  some  States.  Many  of  our 
citizen*  are  still  lndtig  denied  the  right  to  vote  because  of  their  race  or  color. 
The  15th  amendment  specifically  authorizes  legislation  to  Implement  It*  pro* 
visions.  Let  us  now  move  to  correct  a /century  of  inequity.  But  let  us  enact  a 
solution  which  Is  constitutional  beyond  any  doubt,  and  one  which  meets  the 
problem  of  discrimination  in  voting  rights  wherever  It  may  occur. 

The  Chairman,  Yea,  air.  4  , 

Senator  Dirksen,  Mr*  Chairman,  in  response  to  Senator  Ervin,  I 
am  noing  to  pray  for  myself. 
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The  Chairman.  You  need  prayer.  ■'  ■  '  :  _ 

Senator  Ervin.  I  would  Hire  to  assure'  the  Senator  from  IllLnois 
that  I  Intend  to  do  my  praying  also. 

The  Chairman.  Proceed,  Mr.  Attorney  General.  -  . 

'  '  .  l  -  ■  L  J  '  ■  '  ?  ' 

STATEMENT  OF  BON.  NICHOLAS  deB,  KATZENBACH,  ATTOENEY 
GENERAL  OF  THE  UNITED  STATE8 

-{i 

Attorney  General  Kat2ENBach.  Mr.  Chairman,  I  have  a  prepared 
statement.  It  is  quite  a  long  statement  If  the  Chair  would  permit 
I  would  like  to  read  it  and  I  may  omit  parts  of  it  in  the  interest  oi 
getting  on,  but  I  would  appreciate  it  if  the  record  would  contain  the 
entire  statement  ’  J  /  . 

The  Chairman.  That  will  be  so  ordered.  I  will  order  it  into  the 
record. 

Attorney  General  Katzenhaoft,  Mr.  Chairman,  members*  of :  the 
committee,  I  am  pleased  to  appear  here  today  to  testify  in 'favor  df 
S.  1664,  The  Voting  Rights  Act  of  1966.  This  bill  repteseiitS  an  at 
tempt  to  effectuate  the  most  central  and  basic  right  of  our  political 
system.  ■  ■  ■  ■ 

Any  society  composed  both  of  freemen  and  those  who  are  hot  free 
cannot  be  a  true  democracy.  Thus  with  the  passage  of  the’ 13th 
amendment,  ending  slavery,  this  country  took  a  giant  step  toward 
this  great  goal 

But  until  all  the  members  of  our  society  are  afforded  an  effective 
Opportunity  to  participate  in  its  political  processes— that  is,,  to  cast 
aballot  freely — the  promise  of  democracy  remains  unfulfilled.  ;  - 

Beginning  in  1969,  Congress  attempted  to  meet  this  problem.  Since 
that  year  three  Presidents  have  asked 'Congress  for  additional  legis¬ 
lation  to  guarantee  the  constitutional  right  to  vote  withoutdiactimi- 
nation  on  account  of  race  or  color. 

Three  times  in  the  last  decade — in  1969,  in  1960,  and  in  1964 — those 
who  oppose  stronger  Federal  legislation  concerning '  the  -electoral 
process  have  asked  Congress  to  be  patient;  and  Congress  has  been  pa¬ 
tient  Three  times  since  1969  they  have  said  that  localofficiflle,  sub¬ 
ject  to  judicial  direction,  will  solve  the  voting  problem.  And1  each 
time  Congress  has  left  the  problem  largely  to  the  courta  andthe  local 
officials.  Three  times  since  1969  they  have  toldus  that  the,  prescrip¬ 
tion  would  provide  the  entire  cure— this  prescription  aided  by  tima— 
and  Congress  has  followed  that  advice. 

But  while  the  legislative  process  of  the  Congress  should  be  deliber¬ 
ate,  while  comprehensive  laws  should  be  enacted  only  after  all  the 
facte  are  in,  and  while  reasonable  alternatives  to  broader  Federal  con¬ 
trol  of  elections  should,  of  course,  be  attempted  first,  there  comes  a  time 
when  the  facts  are  all  in,  the  alternatives  have  been  tried  and1  found 
wanting,  and  time  has  run  out,  We  stand  at  that  point  today.  ■ ; ' 

As  President  Johnson  so  simply  and  eloquently  said  in  his  message 
to  the  Congress  last  week : 

Many  of  the.  Issues  of  civil  rights  are  complex  and  difficult.  But  about  this 
there  can  be  no  argument.  Every  American  citizen  moat  have  St>  equal  right' to 
vote.  There  Is  no  reason  which  can  excuse  the  denial  of  teat  right/  There  la 
no  duty  which  weighs  more  heavily"  on  us  than  the  duly'  to  lnsuiv  that  right 

Nearly  100  years  ago  the  ratification  of  the  16th  amendment  prom¬ 
ised  Negro  Americans  an  equal  right  to  vote  and  authorised  Congress 
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to  enact  legislation  to  catty  out  the  promise.  .In  the  words  0*  thelate 
Mr.*<  justice  Frankfurter,  .speaking  for  th©  Court  in  Lott#  v.  Wtteon 
(307  U.S.  268,  275  (1939)),  the  framers  intended  the  amendment  to 
‘‘reach  *  *  *  contrivances  by  a  State  to  thwart  equality  in  the  enjoy¬ 
ment  of.  the  right  to  vote  *  *:  f  regardless  of  race  or,  color.”  The 
amendment  thus  “nullifies  sophisticated  as  wellas  simplerainded  modes 
of  discrimination,”  and,  “hits  onerous  procedural  requirements  which 
effectively  handicap  exercise  of  the  franchise  by  the  colored  race,  al¬ 
though  the  abstract  right  to  vote  may  remain  unrestricted  as  to  race. 

The  amendment  has  in  fact  eliminated  such  “eimpleminded”— in 
the  Court's  words— iMr.  Justice  Frankfurter’s  words— devices  as  the 
grandfather  clause  and  the  white  primary,  which  were  struck  down 
m  1915  and  1944.  But  to  date,  the  amendment  has.  not  been  nearly  as 
successful  against  more  ‘sophisticated”  techniques  for  disenfranchis¬ 
ing  Negroes,  While,  in  theory;the  amendment  devitalizes  these  tech¬ 
niques,  in  fact,  they  flourish.  It  is  now  apparent  that  itepromise  W 
yet  to  be  redeemed,  and  that  Congress  must  meet  the  obligation,  ex¬ 
pressly  conferred  by  the  amendment,  to  enforce  its  provisions.  The 
purpose  of  the  Voting  Bights  Act  of  1965,  is  to  meet  that  obligation. 

Current  voter  .registration  statistics  demonstrate  that  comprehensive 
implementing  legislation  -is  esential  to  make  the  15th  amendment  work. 
>  In  Alabama,  the  number  of  . Negroes  registered  to  vote  has  increased 
by  only  5.2  percent  between  1958  and  1964— to  a  total  of  19.4. percent 
of  those  eligible.  I  am  using  the  word  “eligible”  there,  Mr,  Chairman, 
in  terms  ox  literacy  and  age.  This  compares  with  89.2  percent  of  the 
eligible  whites.  *  ,  -.  ;  v  . 

-  In  Mississippi,  the  number  of  Negroes  registered  to  vote  has  increased 
even  more  slowly.  =  In, 1955,  about  4.3  percent  of  .the  eligible  Negroes 
were  registered  ;  today,  the  approximate  figure  is  6,4  percent.  Mean¬ 
while,  in  areas  -for  which  we  nave  statistics,  80.5  percent  of- -eligible 
whites  are  registered.  >■.%  .  i  > 

....  In  Louisiana,  Negro  registration  has  scarcely  increased  at  all.  In 
19116, 31.7  percent  of  t  lie,  eligible  Negroes  were  registered-  As  of  Jan¬ 
uary  >1, 1965,  jthe.figure  was  31.8  percent.  .  The.  current  white  percent- 
age is*80.2  percent.  ,  .?.<  .  J\ 

'  (!The  discouraging  situation  these  statistics  reflect  exists  despite  the 
best  efforts  of  four  Attorneys  General  under  three  Presidents,  Repub  - 
Jican  and  Democratic.  It  exists  largely  because  ofthejudicialprocess, 
upon  which  all  existing  remedies  depend,  is  institutionally  inadequate 
to  deal  with  practices  so  deeply  rooted  in  the  social  and  political  struc¬ 
ture.  '■  ’.  • 

Twill  not  burden  this  committee  again  with  numerous  examples  of 
the  use  of  tests  and  similar  devices  which  measure  only  the  race  of  aii 
applicant  for;  registration,  not  his  literacy-or  anything  else. 

And!  need  not  describe  at  length  how  muon  time.it  takes  to  obtain 
judicial  relief  against  discrimination,  relief  which  so -often  proves 
inadequate.  Even  after  the  Department  of  Justice  obtains  a  judicial 
decree,  a  recalcitrant  registrar’s  ability  to  invent  ways  to  evade  the 
court’s. command  is  all  too  frequently  more  than  equal  to  the  court’s 
capacity  to  police  the  State  registration  process. 

By  way  of  example  of  the  delays  and  difficulties  we  encounter,  let 
rae'tieaeribe  our- experience  in  Dallas  County, ; Ala.,  its  neighboring 
counties,  and  Clarke  County  in  Mississippi..  *  -  • 

-•a-Ttco— as— pt.  i — a 
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Mr.  Chairman,  my  statement  then  goes  on  for  some  length  with  case 
histories  in  this  respect.  I  think  they  demonstrate  the  diliicui  ties  of 
the  judicial  process.  With  your  permission,  I  will  just  insert  these 
case  histories into  the  record. 

The  Chairman,  The  whole  statement  has  been  ordered  in.  >■  • 

Senator  Ervin.  Mr.  Chairman,  I  hate  to  put  an  undue  burden  upon 
the  Attorney General,  but  I  have  not  had  an  opportunity  to  read  this 
and  I  Would  like  him  to  read  them.  I  want  to  know  what  he  is  testi¬ 
fying  to  and  I  cannot  examine  him  on  it  until  I  have  had  an  oppor¬ 
tunity  to  read  it.  I  only  saw  it  just  a  moment  ago. 

Attorney  General  Katzenraoh.  I  recognize  that,  Senator.  I  shall 
readit.' 

The  Negroes  of  Dallas  County,  Ala.,  of  which  Selma  is  the  seat,  have 
been  the  victims 'of  pervasive  and  unrelenting  voter  discrimination 
since  at  least  1984.  :  Dallas  County  has  a  voting  age  population  of 
approximately  29,800,  of  whom  14,800  are  white  persons  and  16,000 
are  Negroes.  In  1961,  9,196  of  the  whites— 64  percent  of  the  voting 
age  total — and  166  Negroes — 1  percent  of  the  total — were  registered  to 
vote  in  Dallas  County.  (  An  investigation  by  the  Department  of  Justice 
substantiated  the  discriminatory  practices  that  these  statistics,  without 
more,  made  obvious. 

As  a  consequence,  the  first  voter  discrimination  case  of  the  Kennedy- 
Johnson  administration  was-brought  against  the  Dallas  County  Board 
of  Registrars  on  April  IS,  1961,  When  the  case  finally  came  to  trial 
13  months  later,  we  proved  discrimination  by  prior  registrars.  It  was 
shown,  for  example,  that  exactly  14  Negroes  had  been  registered  be¬ 
tween  1954  and  1960.  For  whites,  registration  had  been  a  simple 
corollary  of  citizenship.  But  the  court  found  that  the  board  of  reg¬ 
istrars  then  in  office  was  not  discriminating  and  refused  to  issue  an 
injunction  against  discrimination. 

We  appealed.  On  September  30, 1963, 2%  years  after  the  suit  was 
originally  filed,  the  court  of  appeals  reversed  the  district  court  and 
ordered  it  to  enter  an  injunction  against  discriminatory  practices. 
The  Department  of  Justice  also  had  urged  the  court  of  appeals  to  hold 
that  Negro  applicants  must  be  judged  by  standards  no  different  than 
the  lenient  ones  that  had  been  applied  to  white  applicants  during  the 
long  period  of  discrimination — so  that  the  effects  of  past  discrimina¬ 
tion  would  be  dissipated. 

Our  experience  has  shown  that  such  relief  js  essential  to  any  mean¬ 
ingful  improvement  in  Negro  voter  registration  in  areas  where  there 
has  been  systematic  and  persistent  (user indication.  The  Court  of 
Appeals  for  the  Fifth  Circuit  has  adopted  this  View  in  recent  cases, 
but  declined  to  order  this  relief  in  the  first  DaR-ag  County  case.  Thus, 
after  2%  years,  the  first  round  of  litigation  against  discrimination  in 
Selma  ended  substantially  in  failure. 

Two  months  later,  Department  personnel  inspected  and  photo¬ 
graphed  voter  registration  records  at  the  Dallas  County  Courthouse. 
These  records  showed  that  the  same  registrars  whom  the  district  court 
had  earlier  given  a  dean  bill  of  health  were  engaging  in  blatant  dis¬ 
crimination.  With  a  top  heavy  majority  of  whites  Already  registered 
standards  for  applicants  of  both  races  had  been  raised.'  The  per¬ 
centage  of  rejections  both  for  whit®  and  Negro ‘applicants  for  regia1 
tration  had  more  than  doubled  since  the  trial  in  May  1962,  ,  - 
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The  impact,  of  course,  was  greatest  on  the  Negroes,  of  whom  only  a 
handful  were  registered;  Eighty-nine  percent  of  the  Negro  applica¬ 
tions  had  been  rejected  betweenMay  1963  and  November  1968. 

Of  the  445  Negro  applications  rejected,  176  had  been  filed  by  Negroes 
with  at  least  12  years  of  education,  including  21  with  10  years  and  1 
with  a  maBter’sdegree.  > 

In  addition  to  discriminatory  grading  practices,  the  registrars  also 
were  UBing  one  of  their  most  effective  indirect  methoda^-delay.  Under 
Alabama  law,  the  registrars  meet  and  process  applications  on  &  limited 
number  of  days  each  year.  Processing  of  applications  was  slowed  to 
a  snail’s  pace.  In  October  1963,  when  most  of  the  applicants  were 
Negroes,  the  average  number  of  persons  allowed  to  fill  out  fonns  each 
registration  day  was  about  one-fourth  the  average  in  previous  years, 
whenmostof  the  applicants  were  white.  ... 

For  Negroes  to  register  in  Dallas  County  was  thus  extremely  diffi¬ 
cult..  In  February  1964,  is  became  virtually  impossible.  Then*  all 
Alabama  county  boards  of  registers,  including  the  Dallas  County 
board  in  Salma,  began  using  a  new  application  form  which  included 
a  complicated  literacy  and  knowledge-of -government  test. 

Since  registration  is  permanent  in  Alabama,  the  great  majority  of 
white  voters  in  Selma  and  Dallas  County,  already  registered  under 
easier  standards,  did  not  have  to  pass  the  test.  But  the  great  majority 
of  voting  age  Negroes,  unregistered,  now  faced  a  still  higher  obstacle 
to  voting.  • 

Under  the  new  test,  the  applicant  had  to  demonstrate  his  ability  to 
spell  and  understand  by  writing  individual  words  from  the  dictation 
of  the  registrar.  Applicants  in  Selma  were  required  to  spell  such  dif¬ 
ficult  ana  technical  words  as  “emolument,”  “capitation,”  “impeach¬ 
ment,”  “apportionment,”  and  “despotism.”  The  Dallas  County  regis¬ 
trars  also  added  a  refinement  not  required  by  the  terms  of  the  State- 
prescribed  form.  Applicants  were  required  to  give  a  satisfactory 
interpretation  of  one  of  the  excerpts  of  tne  Constitut  ion  printed  on  the 
form. 

We  decided  to  go  back  to  court.  In  March  1964,  we  filed  a  motion 
in.  the  original  Dallas  County  case  initiating  a  second  full-scale  at¬ 
tempt  to  end  discriminatory  practices  in  the  registration  process  in 
that  county.  • 

In  September  1964,  pending  trial  of  this  second,  proceeding,  Ala¬ 
bama  registrars,  including  those  in  Dallas  County,  negan  using  an¬ 
other,  still  more  difficult  test. 

In  October  1964,  our  reopened  case  came  on  for  trial.  We  proved 
that  between  May  1.962,  the  date  of  the  first  trial,  and  August  1964*  796 
Negroes  had  applied  for  registration  but  that  only  98  were  accepted. 
During  the  same  period,  1,232  white  persons  applied  for  registration, 
of  whom  946  were  registered.  Thus,  less  than  12  percent  of  the  Negro 
applicants  but  more  thaii  76  percent  of  the  white  applicants  were 
accepted. 

On  February  4, 1966,  nearly  4  years  after.we  first  brought  suit,  the 
district  court  entered  a  second  decree.  This  time,  the  court  substan¬ 
tially  accepted  our  contentions  and  the  relief  requested  by  the  De- 

Jiartment  was  granted.  The  court' enjoined  use  of  the  complicated 
iteracy  and  knowledge-of-govemment  teste  and  entered  orders  de¬ 
signed  to  deal  with  the  serious  problem  of  delay.  <•. 
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We  hope  this  most  recent  decree  will  beeffeotive,  but  the  Negroes  of 
Dallas  County  -have  mod  reason  to  be  skeptical.  After  4  years  of 
litigation.,  only  333  Negroes  are  registered  to  vote  in  Dillas  County 
today.  The  ^lma-to-Montgomery  inarch  demonstrate?,  that,  under¬ 
standably,  the  Negroes  are  tired  of  waiting. 

The  story  of  Selma  illustrates  a  good  deal  more  than  discrimination 
by  voting  registrars  and  delaysof  litigation.  It  also  illustrates  another 
obstacle,  sometimes  more  subtle,  certainly  more  damaging.  I  am  talk- 
ingaboutfear.  #  ; 

The  Department  ,  has  filed  a  series  of  suits  against  intimidation  of 
Negro  registration  applicants  by  Sheriff  James  Clark,  by  his  depu¬ 
ties,  and  oy  the  Dallas  County  White  Citizens  Council.  These  cases 
involved  intimidation,  physical  violence  and  baseless  arrests  and 
prosecutions.  _  Our  appeals  against  adverse  decisions  in  the  first  two 
such  cases,  will  be  argued  tomorrow  in  the  court  of  appeals.’ 

:  The  story  of  the  areas  adjacent  . to  Selma  is  very  similar.  [Bast  of 
Selma,  in  Lowndes  County,  only  one  Negro  is  registered — and  he  was 
put  on  the  mils  only  last  week.  Fifteen  other  Negro  applicants  were 
recently  rejected.  -  ,  '  . 

South  or  Selma,  in  -Wilcox  County,  there  were  no  Negroes  regis¬ 
tered  to  vote  until  a  few  weeks  ago,  when  a  token  number  were  regis¬ 
tered.  Twenty-nine  Negroes  applied  for  registration  in  1963.  All 
were  rejected.  The  Department  filed  a  lawsuit  on  July  ilk  1663.,  On 
March  31,  1964,  the  district  court  entered  its  decision,  finding,  that 
the  Negro  applicants  had  been  rejected  “mainly  due  to  their  failure 
to  obtain  the  signature  of  a  qualified  voter  in  Wilcox;.  County  to 
vouch  for  them  *  *  Unfortunately,  the  court  went  on  to  rule  that 

the  voucher  requirement  was  neither  “diserimjhatory  nor  oppressive 
as  to  the  Negro  applicants”— this  in  a  county  where  no  Negroes 
were  registered.  Our  appeal  was  argued  last  Friday..  -.  < 

Our  experiences  in  Mississippi  parallel  those  in  Alabama.  On 
July  6, 1961,  the  Department  filed  a  complaint  seeking  an  injunction 

Sinst  discriminatory  registration  practices  by  the  registrar  of 
rke  County,  Miss.  At  that  time  76  percent  of  eligible  whites  were 
registered,  but  not  one  Negro  out  of  a  voting-age  population  of  2$98 
persons,  -.i-  .  *■: 

A  year  and  a  half  later,  on  December  26,  1962,  the  trial  began. 
It  was  a  cpiick  trial  and  was’ concluded  2  days  later.  The  Govern¬ 
ment's  evidence  showed  that  seteral  highly  qualified  Negroes,:  includ¬ 
ing  a  school  principal,  had  been  denied-  registration,  while  illiter¬ 
ate  and  semiliterate’ whites  had  been  registered.  Negro  applicants 
were  sent  home  to  “think”  over  their  applications.  White  applicants 
merely  had  to  “sign  the  book”  for  themselves  and  their  spouses  with¬ 
out  anyj test  whatsoever.  - 

On  February  .6,  1963,  the  district  court  rendered  judgment  for 
the  Government,  finding  discrimination  against  Negroes  and.  massive 
irregularities  in  the  registration  of  white  persons.  An.  injunction 
was  granted.  However, -the  court  found  that  discrimination  had.  not 
occurred'  pursuant  to  -a  “pattern  or  practice,”  a  finding:  which  pre¬ 
cluded  the  use  of  the  voting?  referee  provisions  of  the  I960,  Civil 
Bights  Act.  The  court  also  refused  to  require  the  registration  of 
Negroes  whose  qualifications  were' equal  to  those  of  whites  who,- had 
been  registered.  ,  /  -:.-n  -m 
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The  effectiveness  of  the  relief  ;  the  district  court  granted  can;  be. 
illustrated  by  the  fact  that  by  August  4,  ■  1964,  the  percentage  of 
Negroes  registered  had  risen  from  aero  .percent  of  the  voting-age  pop¬ 
ulation  to  2.8  percent — that  is,  in  about  3  years,  64  Negroes  were 

Following'  the  Government’s  appeal,  the  court  of  appeals  rendered 
its  opinion  on  February  £0,  1904,  a  year  after  the  district  court  deci- 
aion.  While  the  court  of  appeals  modified#the  judgment  below  m 
minor  respects,  it  expressly  approved  the  denial  of  equalization  rdief. 
On  petition  for  rehearing,' however,  the  court  of  appeals  modified  its 
prior  determination  to  the  extent  of  holding  that  the  trial  oourtfs 
refusal  to  find  a  ^pattern  or  practice”  of  discrimination  was  “clearly 
erroneous”  and  in  the  light  of  that  holding  remanded  the  case  to  the 
district  court  ,  ,  1  _ 

On  December  1,  19«4l  81$  years  from  the  start  of  this  action,  the 
district  cdurt  amended  its  order,  not  to  find  that  there  had  been  a 
pattern  ot*  practice  of  discrimination*  but  to  withdraw  its  previous 
ruling  on  the  point  mid  to  make  no  finding  at  all.  The  judge  again 
denied  equalization  relief*  The  second  appeal  in  this  case  nas  foL 
lowed,  nearly  4  years  after  the  suit  was  brought  # 

All  the  cases  I  have  discussed  thus  far  have  been  aimed  at  dis¬ 
crimination  in' Voting  on  the  county  level.  The  Department  has  also 
brought  suits  designed  to  bar  use  of  illegal  tests  and  devices  State¬ 
wide*  To  date,  these  suits  have  produced  mixed  results 

On[  August  28,  1962,  the  Department  filed  a  lawsuit  against  the 
State'  Of  Mississippi,  its  State  board  of  elections,  and  six  county  reg¬ 
istrars, ‘broadly  challenging  the  validity  of  a  bundle  of  i  the  State’s 
voter  registration  laws,  including  the  interpretation’  testa  Nineteen 
months  later,1  a  three- judge  district  court,  one  judge  dissenting^  dis¬ 
missed*  the  complaint  in  its  entirety.-  Two  weeks  ago  this  decision 
was  reversed  in  its  entirety  by  the  Supreme  Court,  which  remarked 
that  the*  basis  for  the  lower  court’s  decision  on  one  crucial  point  was 
“difficult  to  take  seriously.”  However,  31  months  after  filing  the  com-* 
plaint  HO' trial,  on  the  merits  has  yet  been  held*  and  it  is  difficult  to 
prfedifct  how  much  more  time  will  pass  before  relief  is  obtained. 

The  situation  in  'Louisiana  is  also  discouraging.  The:  Supreme 
Court  recently  affirmed  the  decision  of  the  three-judge  Federal  dis-1 
trict  court  in  United  State#  v.  L&ui&Uma  which  held  that  Louisiana^ 
“constitutional  interpretation”  test  is  invalid  and,  in  addition, -en¬ 
joined  1  the  use  of  Louisiana’s'  recently  adopted  “citizenship  test”  in 
21  parishes  where  discrimination  has  been  practiced.  But  other  tech¬ 
niques  of  discrimination  remain  available,  and  much  of  the  force  of 
this  decree  may  be  largely  dissipated  if  State  and  parish^officials  de¬ 
cide  to  conduct  a  reregistration.  .  y 

One  example  of  the  techniques  still  employed  in  Louisiana  cropped 
up  in  East  and  West  Feliciana  Parishes.  These  registrars  were  among 
those  enjoined  in  United  Stale*  y*  Louisiana from  uaing  certain  State- 
prescribed  tests.  Contending i that  they  would  be  subject  to  prosecu¬ 
tion  *  by  the  State  for  not  applying  Louisiana  law,  a  manifestly 
untenable  position  under  the  supremacy  clause  of  the  Federal  Con¬ 
stitution}  they  responded^  with  their  ultimate  weapon  by^  closing  up 
:  shop;  altogether*^  We  asked  a  single  district  judge*  who  had  bear  a 
dissenting  member  of- the  panel  which  enjoined  use  of  the  tests*  to 
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order  the  registrars  to  resume  registration*  This  judge  agreed  with 
the  registrars*  We  appealed  immediately  and  obtained  a  temporary 
injunction  pending  appeal*  But  meanwhile  the  rolls  had  been -frozen 
for  over  6  months. 

These  examples — and  they  are  but  a  few  of  a  very  large+ number 
of  similar  instances — compel  the  judgment  that  existing  law  is  inade- 

Juftte*  Litigation  on  a  case-by*case basis  simply  cannot  do  the  job, 
'reparation  of  a  case  is  extraordinarily  time  consuming  because  the 
relevant  data — for  example,  the  race  of  individuals  who  have  actually 
registered—is  frequently  most  difficult  to  obtain.  Many  cases  have  to 
be  appealed.  In  almost  any  other  field*  once  the  basic  law  is  enacted 
by  Congress  and  its  constitutionality  is  upheld,  those  subject  to  it, 
accept  it  In  this  field,  however,  the  battle  must  be  fought  again  and 
again  in  county  after  county*  And  even  in  those  jurisdictions  where 
judgment  is  finally  won,  local  officials  intent  upon  evading  the  spirit 
of  the  law  are  adept  at  devising  new  discriminatory  techniques  not 
covered  by  the  letter  of  the  judgment 
In  sum,  the  old  means  of  grappling  with  the  denial  of  15th  amend- 
ment  rights  have  failed.  We  must  try  a  new  approach  and  new 
techniques* 

S.  1564  is  the  administration’s  answer  to  the  call  for  new  methods. 
In  the  place  of  fruitless  legal  maneuvering,  the  bill  offers  a  workable 
administrative  solution  and  will  hasten  the  day  when  the  basic  right 
of  our  democracy,  the  right  to  vote,  is  secure  against  practices  of  dis¬ 
crimination  and  inequality* 


unfair  tests  and  devices  enacted  for  the  purpose  of  disenfranchising 
Negroes,  and  the  discriminatory  administration  of  these  and  other 
k inds of  registration  requirements. 

The  bill  accomplishes  its  objectives  first,  by  outlawing  the  use  of 
these  tests  under  certain  circumstances,  and  second,  by  providing  for 
registration  by  Federal  officials  where  necessary  to  insure  the  fair 
administration  of  the  registration  system. 

The  tests  and  devices  with  which  the  bill  deals  include  the  usual 


schemes*  Experience  demonstrates  that  ^ the  coincidence  of  such 
schemes  and  low  electoral  registration  or  participation  is  usually  the 
result  of  racial  discrimination  in  the  administration  of  the  election 

Erocess,  Hence,  section  3(a)  of  the  bill  provides  for  a  determination 
y  the  Attorney  General  whether  any  State,  or  subdivision  thereof 
separately  considered,  has  on  November  1, 1064,  maintained  a  test  or 
device  as  a  qualification  to  vote. 

In  addition,  the  Director  of  the  Census  determines  whether,  in  the 
States  or  subdivisions  where  the  Attorney  General  ascertains  that  tests 
or  devices  have  been  used,  less  than  50  percent  of  the  residents  of  vot¬ 
ing  age  were  registered  on  November  1,  1964,  or  less  than  50  percent 
of- such  persons  voted  in  the  presidential  election1  of  November  1964* 
The  bill  provides  that  whenever  positive  determinations  have  been 
made  by  the  Attorney  General  ana  the  Director  of  the  Census  as  to 
a  State,  as  a  whole,  or  separately  as  to  any  subdivision  not  located  in 
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such  a  State*  no  person  shall  be  denied  the  right  to  vote  in  any  election 
in  such  State  or  separate  subdivision  because  of  his  failure  to  comply 
with  a  test  or  device.  Inclusion  of  a  separate  subdivision  of  a  State 
which  is  not  totally  subject  to  section  3(a)  does  not,  of  course*  bring 
the  whole  State  within  the  section.  ,  ♦ 

I  shall  present  at  the  end  of  my  discussion  of  the  bill  the  informa* 
tion  we  have  as  to  the  areas  to  be  affected  by  determinations  under 
section  3(a). 

The  prohibition  against  tests  may  be  ended  in  an  affected  area  after 
it  has  been  free  of  racial  discrimination  in  the  election  process  fdr  10 
years*  as  found,upon  its  petition*  by  a  three- judge  eourtm  the  District 
of  Columbia.  This  finding  will  also  terminate  the  examiner  procedure 
provided  for  in  the  bill. 

However*  the  court  may  not  make  such  a  finding  as  to  any  State 
or  subdivision  for  ft)  years  after  the  entry  of  a  final  judgment,  whether 
entered  before  or  after  passage  of  the  bill,  determining  that  denials 
of  the  right  to  vote  by  reason  of  race  or  color  have  occurred  anywhere 
within  such  State  or  subdivision. 

Because  it  is  now  beyond  question  that  recalcitrance  and  intransi¬ 
gence' on  the  part  of  State  and  local  officials  can  defeat  the  operation  of 
the  most  unequivocal  civil  rights  legislation,  the  bill,  in  section  4,  pro¬ 
vides  for  the  appointment  of  examiners  by  the  Civil  Service  Commis¬ 
sion  to  cariy  out  registration  functions  in  a  political  subdivision,  in 
which  the  tests  have  been  suspended  pursuant  to  section  3(a) . 

The  suspension  of  tests  would  not  automatically  result  in  the  ap¬ 
pointment  of  examiners.  ^  For  that  to  happen  the  Attorney  General 
must  certify  to  the  Civil  Service  Commission  under  section  4(a) 
either  (1)  that  he  has  received  20  or  more  meritorious  complaints 
from  the  residents  of  a  subdivision  affected  by  the  determination  re¬ 
ferred  to  in  section  3(a)  alleging  denial  of  the  right  to  vote  on  account 
of  race  or  color,  or  (2)  that  in  his  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the  guarantees  of  the  15th  amend* 
ment  in  such  a  political  subdivision.  Of  course,  one  (but  not  the  tally) 
situation  that  would  fall  within  section  4(a)(2)  would  be  the  con¬ 
tinued  use  of  tests  and  devices  by  a  local  registrar  after  section  3(a) 
takes  effect. 

It  can  be  readily  seen  that  the  bill  places  a  premium  on  compliance 
with  section  3(a)  and  the  adoption  by  State  registrars  of  f air  pro¬ 
cedures.  All  that  State  registration  officials  neea  do  to  avoid  the  ap¬ 
pointment  of  examiners  ia  to  comply  with  section  3(a)  and  not  dis¬ 
criminate  against  Negroes. 

After  the  certification  by  the  Attorney  General,  the  Commission  is 
required  to  appoint  as  many  examiners  as  necessary  to  examine  appli¬ 
cants  in  such  area  concerning  their  qualifications  to  vote.  Any  person 
found  qualified  to  vote  ia  to  be  placed  on  a  list  of  eligible  voters  for 
transmittal  to  the  appropriate  local  election  officials. 
t  Any  person  whose  name  appears  on  the  list  must  be  allowed  to  vote 
in  any  subsequent  election  until  such  officials  are  notified  that  he  has 
been  removed  from  the  list  as  the  result  of  a  successful  challenge,  a 
failure  to  vote  for  3  consecutive  years,  or  some  other  legal  ground  io r 
loss  of  eligibility  to  vote. 

►  The  bill  provides  a  procedure  for  the  challenge  of  persons  listed 
by  the  examiners,  including  a  hearing  by  on  independent  hearing  offi- 
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cer  and  judicial  review.  A  Challenged  person  would  be  allowed  to 
votepending  final  action  on  the  challenge.  >  .  •  ■  ; 

The  times,  places,  and' procedures  for  application  and  listing,  and 
for  removal  from  the  eligibility  list,  are  to  be  prescribed  by  the  Civil 
Service  Commission.  The  Commission,  after  consultation  with  the 
Attorney  General,  will  instruct1  examiners  as  to  the  qualifications 
applicants  must  possess.  The  principal  qualifications  will  be  age, 
citizenship,  and  residence,  and  obviously  will  not  include  those  sue?, 
pendedfay  the  operation  of  section  3.  ( 

If  the  State  imposes  a  poll  tax  as  a  qualification  for  voting,  the 
Federal  examiner  re  to  accept  payment  and  remit  it  to  the  appropriate 
State  official.  State  requirements  for  payment  of  Cumulative  poll 
taxee  for  previous  years  would  not  be  recognized.  < 

Civil  injunctive  remedies  and  criminal  penalties  are  specified  for 
violation  of  various  provisions  of  the  bill.  Among  these  provisions 
is  one  requiring  that  no  person,  whether  a  State  official  or  otherwise,' 
shall  fail  or  refuse  to  permit  a  person  whose  name  appears  on  the  ex* 
aminer’s  list  to  vote,  or  refuse  to  count  his,  ballot,  or  intimidate, 
threaten,  or  coerce,”  a  person  for  voting  or  attempting  to  vote  under 
the  act.  ^  .  .  '  • 

■■  An  individual  who  violates  this  or  other  prohibitions  of  the  bill  may 
be  fined  up  to  $6,000  or  imprisoned  upto5years,or  both. 

It  should  be  noted  also  that  a  person  harmed.by  such  acts  of  intimi¬ 
dation  by  State  officials  may  also  sue  for  damages  under  42  U.S.C< 
1988,  a  statute  which  was  enacted  in  1871.  That  statute  providee  f or 
private  civil  suite  against  State  officers  who  subject  personB  to  depriva- 
tion  of  any  rights,  privileges,'  and  immunities  secured  by  -the  Consti¬ 
tution  ana  laws  of  the  United  States.  Private  individuals  who  act  in 
concert  with  State  officers  could  also  be  sued  for  damages  under  that 
statute,  Baldwin  v.  Morgan  (251  F.  2d  780  (C.A.  5}  1958)  ).- 
In  our  view,  section  t  of  the  bill,  which  prohibits  intimidation  of 
persons  voting  or  attempting  to  vote  under  the  lull  represents  a,  sub¬ 
stantial  improvement  over  42  U.S.C.  1971  (b)^  which  now  prohibits 
voting  intimidation.  Under  section  7  no  subjective- .“purpose?  need 
be  shown,  in  either  civil.,  or  criminal  proceedings,  in  order  to.  prove 
intimidation  under  the  proposed  bill.  Bather,  defendants  would  1m 
deemed  to  intend  the  natural  consequences  of  their' acts.  This  vari¬ 
ance  from  the  language  of  section  1971(b)  iB  intended  to  avoid  the 
imposition  on  the  Government  of  the  very  operOus  burden  6f  proof;  of 
“purpose”  Which  some  district  courts  have—^wrongfutly,  I  believe— 
required<  under  the  present  law.  >  ‘  •• 

The  bill  provides  that  a  person  on  an  eligibility  list  may  allege  to 
an  examiner  within  24  hours  after  cloaing.af  the  pollsin  an  election 
that  he  was  not  permitted  to  vote,  or  that  his  vote  was  not  counted. 
The  examiner,  if  he  believes  the  allegation  well  founded,  would  notify 
the  U.S.  attorney,  who  may  apply  to  the  district  court  ! or  an  order 
enjoining  certification  of  the  results  of  the  election;  ■  ■ 

The  court  would  be  required  to  issue  such  an  order  pending  a  hear, 
ing.  If  it  finds  the  charge  to  be  true,  the  court  would  provide  for  the 
casting  or  counting  of  ballots  and  ^require  their  inclusion  in  . the  total 
vote  before  any  candidate  may  be  deemed  elected. .  ;  t-.  ■..i-'  > .<>  ■<.; 

The  examiner  procedure  would  be  terminated  in  any  subdivision  ■ 
whenever  the  Attorney  Geiterel  notifies  the  Civil  Service  Commission 
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that  all  persons  listed  have  'been  placed  on  the  subdivision^  registra¬ 
tion  rolls  and  that  there  is  no  longer  reasonable  cause  to  believe  that 
persons  will  be  denied  the  right  to  vote  in  such  subdivision  on  account 
of  race  or  color. 

The  bill  also  contains  a  provision  dealing  with  the  problem  of 
attempts  by  States  within  ito  scope  to  change  present  voting  qualifica¬ 
tions.  No  State  Or  subdivision  for  which  determinations  have  been 
made  under  section  3(a)  will  be  able  to  enforce  any  law  imposing 
qualifications  or  procedures  for  voting  different  from  those  in  force 
on  November -1.  1964,  until  it  obtains  a  declaratory  judgment  in  the 
District  Court  for  the  District  of  Columbia  tlmt  such  qualifications  or 
procedures  will  not  have  the  effect  of  denying  or  abridging,  rights 
guaranteed  by  the  lfith  amendment.  >  •  .  < 

I  turn  now  to  the  information  we  have  regarding  the  impact  of 
Beotian  3(a) '  Tests  and  devices  would — according  to  our  best  present 
information — beprohibited  in  Louisiana,  Mississippi,  Alabama,  Geor- 

S’a,  South  Carolina,  Virginia,  and  Alaska,  34  counties  in  North  Caro- 
ia,and  1  county  in  Arizona,  1  in  Maine,  and  1  in  Idaho.  Elsewhere, 
the  tests  and  devices  would  remain  valid,  and  similarly  the  registration 
system  would  remain  exclusively  in  the  control  of  State  officials. 

The  .premise  of  section  8(a),  as  I  have  said,  is  that  the  coincidence 
of  low  electoral  participation  and  toe  use  of  tests  and  devices  results 
from  racial  discrimination  in  toe  administration'  of  the  tests  and 
devices.  That  this  premise  is  generally  valid  is  demonstrated  by  the 
fact  that  of  the  six  Southern  States  in  which  tests  and  devices  would 
be  banned  statewide  by  section  8(a)  ,  voting  discrimination  has  un¬ 
questionably  been  widespread  in  all  but  South  Carolina  and  Virginia, 
and  other  forms  of  racial  discrimination,  suggestive  of  votingdis- 
crimination,  ale  general  in  both  of  those  States. 

The  latter  Suggestion  applies  as  well  to  North  Carolina,  where  34 
counties  are  readied  by  section  3(a)  and  where,  indeed,  in  at  least  one 
instance  a  Federal  court  has  acted  to  correct  registration  practices 
which- impeded  Negro  registration; 

In  view  of  the  premise  for  section  3(a),  Congress  may  give  suf¬ 
ficient  territorial  scope  to  -  toe  section  to  provide  a  workable and  ob- 

E stive  system  for  the  enforcement  of  the  16to  amendment  where  it  is 
ing  violated.  Those  jurisdictions  placed  within  its  scope  which 
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counties  affected  by  the  formula  in  which  it  may  bedoubtod  that  racial 
discrimination  has  been  practiced— need  only  demonstrate  in  court 
that  they  have  not  practiced  discrimination  withinthe  10  immediately 
preceding  years  in  order  foliftthe  ban  of  section  8(a)  from  their 
registration  systems. 

That  is,  section  3(a)  in  reality  reaches  on  a  long-term  basis  only 
those  areas  where  racial  discrimination  in  voting  in  fact  exists.  In'its 
1st  seotion,  the  15th  amendment  explicitly  provides,  .without  equivoca¬ 
tion,  that  “toe  right  to  vote  shall  not  be  denied  or  abridged  *  *  *  by 
any  State;  on  account  of  race  or  color.”  1  And  its  Second  section  it  ho 
less  straightforward  in  declaring  that  “the  Congress  shall  have  power 
to; enforce  this  artiole  by  appropriktedegislatimi.” :  The sole  question, 
then,  is  whether  the  means  embodied  in  this  bill  ate  appropriate  or  as 
Chief 'Justice  Marshall  put  it,  “plainly  adaptedto' toatend.”  ‘ 

i ill  'tl  *  '  ■  i  r  .r . '  i  ^  <  kj  -  .*  v.  ■  .... 
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There  is  no  question  but  that  this  bill  was  adapted  to  the  end  of 
eliminating:  racial  discrimination  in  voting. 

Senator  Hboska.  Would  the  witness  yield  1 

I  cannot  follow  him  on  the  manuscript,  I  have.  This  is  material 
apparently  which  is  extemporaneous  to  my  copy  of  the  statement. 

Attorney  General  Katzenbaoh.  There  is  in  the  statement  a  quite 
long  section  on  constitutionality  of  the  bill  and  I  was  simply  sum¬ 
marizing  that  in  a  couple  of  paragraphs. 

My  statement  has  already  gone  a  long  time.  , 

The  Chairman.  That  manuscript  there  is  not  part  of  what  you  are 
reading! 

Attorney  General  Katzenbaoh,  Yes;  I  am  sorry,  I  was  unaware  of 
that  and  I  realize  that  I  had  asked  them  to  prepare  a  summary  of  that 
and  I  was  reading  from  that. 

The  Chairman.  Will  you  make  copies  available  to  the  committee} 

Attorney  General  Katzenbaoh.  It  is  just  two  paragraphs  and  it 
summarizes  that.  ^ 

Senator  Ervin.  Mr.  Chairman,  this  is  one  of  the  most  important 
questions  in  this  bill.  I  do  not  l'ko  to  tell  the  Attorney  General 
now  to  perform  his  duty,  but  I  think  this  committee  can  bear  some 
elaboration  and  elucidation  on  this  point.  I  would  be  glad  to  lend 
the  Attorney  Genera!  my  copy  of  this. 

Attorney  General  Katzenbaoh,  I  have  a  copy  of  the  whole  thing 
and  I  will  read  it,  Mr.  Chairman. 

Senator  Javxts.  Mr.  Chairman,  a  parliamentary  inquiry:  Is  the 
witness  compelled  to  testify  to  whrst  he  issues  in  an  advance  state¬ 
ment,  or  can  he  testify  as  he  chooses ! 

_  The  Chairman.  Frankly,  under  the  rules— we  do  not  have  a  strict 
interpretation,  but  he  is  supposed  to  file  a  statement  a  day  in  advance. 
Of  coulee,  any  member  of  the  committee  can  go  further  than  the  state¬ 
ment  in  examining  the  witness.  But  we  have  never  enforced  that  rule. 

Senator  Javttb.  I  thank  the  Chair. 

The  Chairman.  Senator  Ervin  has  objected  and  wants  him  to  read 
the  entire  statement.  He  is  well  within  his  rights, 

Senator  Ervin.  Mr.  Chairman,  the  reason  for  that,  I  think  the  bill 
is  unconstitutional  in  certain  respects  and  I  want  to  give  the  Attorney 
General  a  chance  to  relieve  my  mind  of  that  false  impression  if  he  can 
do  so. 

AttomeyGeneral  Katzenbaoh,  I  appreciate  that  opportunity.  Let 
me  tty,  Senator.  ? 

Mr.  Chairman,  I  will  go  to  the  text,' 

The  Chairman.  I  do  not  understand  yet.  Were  you  skipping  from 
place  to  place  or  did  you  have  a  memorandum  there  which  we  do  not 
have!  Which  is  correct! 

(  Attorney  General  Katzenbaoh.  What  I  have  here,  Mr.  Chairman, 
is  a  t wo- p aragraph  summary  of  the  section  which  appears  in  the 
statement  entitled  “Constitutionality.” 

The  Chairman.  But  Senator  Ervin  has  requested  that  you  read  the 
statement  and  I  think  that  is  what  should  bedone.  -  -  v 

Attorney  General  Katzenbaoh,  I  apologize,  Mr.  Chairman.  I  will 
do  that.-  ,  ' 

I  have  shown  why  this  legislation  is  necessary  and  have  explained' 
how  it  would  work.  It  remains  to  explain  why  we  think'  it'is  consti¬ 
tutional,  /  1 


VOTING  RIGHTS  19 

Far  frotp  impjpging  on  constitutional  rights — in  purpose  and  effect,  the  bill 
implements  the  explicit  command  of  the  15th  amendment  that - 

Senator  Ervin*  What  page  is  that  on? 

Attorney  General  Katzenbach,  Page  12.  [Continues  reading :] 

The  right  *  *  *  to  vote  shall  not  be  denled  or  abridged  *  *  *  by  any  State  oh. 
accountof  race  [or]  color. 

The  means  chosen  to  achieve  that  end  are  appropriate,  indeed,  nec¬ 
essary*  Nothing  more  is  required. 

Let  me  pursue  the  matter  a  little*  This  is  not  a  case  where  the 
Congress  would  be  invoking  some  “inherent/’  but  unexpressed,  power* 
The  Constitution  itself  expressly  says  in  section  8  of  the  15th  article 
of  amendment :  ' 

The  Congress  shall  have  power  to  enforce  this  article  bj  appropriate  legisla¬ 
tion. 

Kero,  then,  we  draw  on  one  of  the  powers  expressly  delegated  by 
the  people  and  by  the  States  to  the  National  Legislature.  In  this  in¬ 
stance,  it  is  the  power  to  eradicate  color  discrimination  affecting  the 
right  to  vote.  Accordingly,  as  Chief  Justice  Marshall  said  in  Gib¬ 
bons  v*  Ogden  (9  Wheat*  1,  196),  with  respect  to  another  express 
power — the  power  to  regulate  interstate  commerce — 

[TJhis  power,  illce  all  others  reeled  In  Congress,  Is  complete  In  ltaelf,  may 
bo  exercised  to  Its  utmost  extent,  and  acknowledges  no  limitations,  other  than 
are  prescribed  in  the  Constitution. 

That  was  the  constitutional  rule  m  1824  when  those  words  were  first 
spoken  by  Chief  Justice  Marshall*  It  remains  the  constitutional  rule 
today;  those  same  words  were  repeated  by  Mr,  Justice  Clark  for  a 
unanimous  Court  just  recently  in  sustaining  the  public  accommoda¬ 
tion  provisions  of  the  Civil  Bights  Act  of  1964,  glee  Atlanta  Motel  v. 
United  States  (379  U*S*  241, 255)* 

This  is  not  a  case  where  the  subject  matter  has  been  exclusively 
reserved  to  another  "branch  of  Government — to  the  executive  or  the 
courts^  _  The  15th  amendment  leaves  no  doubt  about  the  propriety  of 
legislative  action.  And,  of  course,  both  immediately  after  the  passage 
of  the  15th  amendment*  and  more  recently,  the  Congress  has  acted  to 
implement  the  right.  See  the  very  comprehensive  act  of  May  31, 1870 
(16  Stat*  140),  and  the  voting  provisions  of  the  Civil  Bights  Act  of 
1957,  I960*  and  1964. 

Some  of  the  early  laws  were  voided  as  too  broad  and  others  were 
later  repealed.  But  the  Supreme  Court  has  never  voided  a  statute 
limited  to  enforcement  of  the  15th  amendment’s  prohibition  against 
discrimination  in  voting.  On  the  contrary,  in  the  old  caste  of  United 
States  v.  Reese  (92  V*8.  214,  218)  and  James  v.  Bowman  (190  U,S* 
127,  138-139),  the  Supreme  Court,  while  invalidating  certain  statu¬ 
tory  provisions,  expressly  pointed  to  the  power  of  Congress  to  protect 
the  right  to  “exemption  from  discrimination  in  the  exercise  of  the 
elective  franchise  on  Account  of  race,  color,  or  previous  condition  of 
servitude.  This,  under  the  express  provisions  of  the  second  section  of 
the  amendment,  Congress  may  enforce  by  ^appropriate  legislation*’ 

And  with  respect  to  congressional' elections,  shortly  after  the  adop¬ 
tion  of  the  15th  amendment,  th&  Court  sustained  a  system  of  Federal 
supervisors  for  registration  and  voting  not  dissimilar  to  the  system 
proposed  hem  See  Etb  parte  Siebold  (100  U,S*  371)  ,  United  States 
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7*  U®  U,S.  66).  Constitutional  assaults  on  the  more  recent 
^JS?  un‘f?rnS?  See  United  Mates  v.  Raines 

(368  U.S.J.7  (1967  act));  United  States  v.  Thomas  (362  TJ.S.  58 
(same) )  i  Bannah  v  Larch*  (868  U.S.  420  (Civil  Righto  Commission 
TOlea  under  1957  act)) ;  Alabama  v.  United  States  (871  U.S,  87  (I960 
);  U*dted  States  y.  Mississippi  (No.  73,  this  term,  decided  Mar.  8, 

™  l 5  v.  United  States  (No.  67,  this  torn,  decided 

Mar, 8, 1966  (same)). 

This  legislation  has  only  one  aim— to  effectuate  at  long  last  the 
promise  Pi  th*  16th  amendmentn^-that. there  shall  be  no  discrimination 
<m  account  of  race  or  color  with  respect  to  the  right  to  vote.  That  is 
the  only  purpose  of  the  proposed  bill.  It  is  therefore!  truly  legisla- 
tion  designed  to  enforce"  the  amendment.  To  meet  the  test  of  con¬ 
stitutionality,  it  remains  only  to  demonstrate  that  the  means  suggested 
are  appropriate. 

The  relevant  constitutional  rule,  again,  was  established  oiice  and 
for  all  by  Chief  Justice  Marshall.  Speaking  for  the  Court  in  McCvL 
lough  v.  Maryland  (£  Wheat.  316,  421),  he  said: 

Let  the  enft  be  legitimate,  let  It  be  within  the  scope  of  the  Constitution,  and 
all  means  which  are  appropriate,  which  are  plainly  adapted  to  that  end,  which 
are  not  prohibited,  but  consistent  with  the  letter  and  spirit  of  the  Constitution, 
are  constitutional' 

_  The  same  rule  applies  to  the  powers  conferred  by  the  amendments  to 
theConstitutioiii  In  the  case  of  Em  parte  Virginia  ( 100  TLS.  330, 345- 
346) ,  speaking  of  the  13th  and  14th  amendments,  the  Court  said : 

..Whatever  legislation  la  appropriate,  that  la,  adapted  to  carry  out  the  Objects 
the  ameudnieiitfl  have  lu  view,  whatever  tends  to  enforce  mbnifaefton  to  the  pro* 

®ecure  to  alt  the  enjoyment  of  perfect 

equality  or  civil  rights  and  the  equal  protection  of  the  laws  against  State  denial 
or  invasion,  If  not  prohibited,  la  brought  within  the  domain  of  congressional 
power 

,  Sto  also,  RveranPs  Breweries  v.  Do#  (266  TT.S.  545, 558-550),apply- 
“Jff  “}6  881,16  standard  to  the  enforcement  section  of  the  prohibition 
(18th)  amendment  : 

That  is  reallythe  end  of  the  matter.  The  means  chosen  are  certainly 
not  prohibited  by  the  Constitution  (as  I  aliall  show  in  a  moment) 
and  thtgj  aF&—as  I  have  already  outlined — “appropriate”  and  ^plainly 
adapted  to  the  end  of  eliminating  racial  discrimination  in  voting.  It 
does  not  matter,  constitutionally,  that  the  same  result  might  be  achieved 
in  some  other  way.  That  has  been  settled  4&oe  the  beginning  and  was 
expressly  reaffirmed  very  recently  in  the,  cases  upholding  the  Civil 
gghta  Act  of  1964.  SmAtlantaMotelv.  United  States ’(Vi&'V.fy 

All  workalble  legislation  tends  to  ret  up  cat^orieo— inevitablt  so.  I 
have  explained  the  premise  for  the  classification  made  and,  with  some 
possible  exceptions,  as  I  have  said,  the  facte  support  the  hypothesis. 

But  Hie  exceptional  case  is  provided  for  in  section  3(c)  Pf  the  bill 
wjuch  I  have  already  discussed,  Given  avalid  factual  premise — as 
we  -JS  for  . Congress  to  set  the  boundaries*  That  isr  ea- 

sentially  a  legislative  ftinction  which  the  courts  do  not  and  cannot 
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■  The  President  submits  the  present  proposal  only  bemise  he  deems 
it  imperative  to  deal  in  this  way  with  tne  invidious  discrimination  that 
persists  despite  determined  efforts  to  eradicate  the  evil  by  other  means. 
It  is  only  alter  long  experience  with  lesser  means  and  a  discouraging 
record  of  obstruction  and  delay  that  we  resort  to  move  far-reaching 
solutions.  ■  1 

The  Constitution,  however,  does  not  even  require  this  much  for¬ 
bearance.  When  there  is  clear  legislative  power  to  actj  the  remedy 
chosen  need  not  be  absolutely  necessary ;  it  is  enough  if  it  be  “appro¬ 
priate.”  And  I.  am  certain  that  you  all  recall  that  the  Supreme 
Court— in  sustaining  the  finding  of  the  88th  Congress  that  racial  dis¬ 
crimination  by  a  local  restaurant  serving  a  substantial  amount  of  out- 
of-State  food  adversely  affects  interstate  commerce — made  it  clear  that 
so  long  as  then  ■  is  a  “rational  basis”  for  the  congressional  finding,  the 
finding  itself  need  not  be  formally  embodied  in  the  statute  (Kaizen- 
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I  turn  how  to  the  contention  often  heard  that,  whatever  the  power 
of  Congress  under  the  enforcement  clause  of  the  15th  amendment  in 
other  respects,  it  can  never  be  used  to  infringe  on  the  right  of  the 
States  to  fix  qualifications  for  voting,  at  least  for  non-Federal  elections. 
The  shout  answer  to  this  argument  was  given  most  emphatically  by 
the  late  Mr.  Justice  Frankfurter,  speaking  for  the  Court  in  G&mmion 
v.  Light  foot  (804  TT.S.&39, 347) ,  a  15th  amendment  case:  ' 

Whan  a  State  exerclMB  power  wholly:  witMa  the  domain  of  State,  interest.  It  la 
Insulated  frota  Federal  judicial  review.  But  such  lnautetlon  is  not  carried  over 
when  State  power  la  used  aa  an  Instrument  for  drcutuventing  a  federally  pro¬ 
tected  right 

The  constitutional  ruleis  clear:  So  long  as  State  laws  or  practices 
erecting,  voting  qualifications  for.  non-Federal  elections  do  not  run 
afoul  of  the  14th  or  15th  amendments,  they  stand  undisturbed.  But 
when  State  power  is  abused — as  it  plainly  is  in  the  areas  affected  by 
the  present  bill— -there  is  no  magic  in  the  words  “voting  qualification.’’ 
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course, voting  qualifications.  Yet  they  had  to  bow  before  the  15th 
amendment  (Guinn  v.  United  States  (238  U.S.  847) ,  Myers  v.  Ander¬ 
son  (238  U.S.  368) ) .  <  Nor  are  only  the  most  obvious  devices  reached. 
As  the  Court  said  in  Lane  r.  Wilson  (807  U.S.  268, 276)  : 

The  amendment  milllfleo  sophisticated  as  well  Ss  simple-minded  modes  of 
discrimination. 

Nor  do  literacy  tests  and  similar  requirements  enjoy  special  immu¬ 
nity.  To  be  sure,  in  Lassister  v.  Northampton  Election  Board  (360 
U.S.  4$),  the  Court  found  no  fault  with  a  literacy  requirement,  as 
such,  but  it  added : 

Of  course,  a  'literacy,  test,  fair  on  Its  face,  may  be  employed  to  perpetuate 
that  discrimination  which  the  . 15th  amendment  was  designed  to  uproot  (Id,,  58. 
gee  alto,  Gray  v.  Sanders  (ffW  U.6. 868, 8TO) ). 

Indeed*  as  the  opinion  in  Lassister  noted,  the  Court  had  earlier 
affirmed  a  decision  annulling  Alabama’s  literacyteaton  the  ground  that 
it  was  “merely  a  device  to  make  racial  discrimination  easy.  (360  U.S. 
at  . 53)  .  >>  See  XWis  v.  SchneU  (836  U.S.  033,  affirming  81  F.  Supp. 
872).  And,  only  the  other  day,  the  Supreme  Court  voided,  one  of 
Louisiana’s  literacy  tests  ( Louisiana  v.  United  States  (No.  El,  this 
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term,  decided  Man  8,  1965) ;  see,  also,  United  States  v. 

Thus,  it  is  dear  that  the  Constitution  will  not  allow  racially  die- 
criminatory  voting  practices  to  stand.  But  it  is  even  clearer,  as  we 
have  seen,  that  the  Constitution  invites  Congress  to  do  more  than 
stand  by  and  watch  the  courts  invalidate  State  practices.  It  invitee 
Congress  to  take  a  positive  role  by  outlawing  the  use  of  any  practices 
utilized  to  deny  rights  under  the  16th  amendment. 

This  bill  accepts  that  invitation. 

I  understand  that  it  has  been  suggested  that,  whether  or  not  the 
bill  is  constitutional,  abetter  remedy  for  existing  discrimination  would 
be  to  guarantee  the  fair  administration  of  literacy  testa  rather  than  to 
abolish  them,  I  do  not  think  this  is  so. 

The  majority  of  the  States — at  least  30 — find  it  impossible  to  conduct 
their  elections  without  any  literacy  test  whatever*  There  is  no  evi¬ 
dence  that  these  States  have  governments  inferior  to  the  States  which 
impose — or  purport  to  impose— such  a  requirement. 

Whether  there  is  really  a  valid  basis  for  the  use  of  literacy  tests  is, 
therefore,  questionable.  But  it  is  not  for  this  reason  that  the  proposed 
legislation  would  abolish  them  in  certain  places, 

JSather,  we  seek  to  abolish  these  tests  because  they  have  been  used 
in  those  places  as  a  device  to  discriminate  against  Negroes, 

Highly  literate  Negroes  have  been  refused  the  right  to  vote  while 
totally  illiterate  whites  have  voted  freely-  In  short,  in  these  areas, 
passing  a  literacy  test  is  a  matter  of  color,  not  intellectual  capability. 
It  is  not  this  bill—it  is  not  the  Federal  Government — which  under¬ 
takes  to  eliminate  literacy  as  a  requirement  for  voting  in  such  State 
or  counties.  It  is  the  States  or  counties  themselves  which  have  done 
so,  and  done  so  repeatedly,  by  registering  illiterate  or  barely  literate 
white  persons. 

The  aim  of  this  bill  is  to  insure  that  the  areas  which  have  done  so 
apply  the  same  standard  to  all  persons  equally,  to  Negroes  now  just 
as  to  whites  in  the  past. 

It  might  be  suggested  that  this  kind  of  discrimination  could  be 
ended  in  a  different  way— by  wiping  the  registration  books  clean  and 
requiring  all  voters,  white  or  Negro,  to  register  anew  under  a  uniformly 
applied  literacy  test.  r 

For  two  reasons  such  an  approach  would  not  solve,  but  would 
compound  our  present  problems. 

To  subject  every  citizen  to  a  higher  literacy  standard  would,  in¬ 
evitably,  work  unfairly  against  Negroes— Negroes  who  have  for  dec¬ 
ades  been  systematically  denied  educational  opportunity  equal  to  tliat 
available  to  the  white  population.  Although  the  discredited  “separate 
but  equal”  doctrine  had  colorable  constitutional  legitimacy  until  1954, 
the  notorious  and  tragic  fact  is  that  educational  opportunities  were 
pathetically  inferior  for  thousands  of  Negroes  who  want  to  vote  today. 
The  impact  of  a  general  reregistration  would  produce  a  real  irony. 
Years  of  violation  of  the  14th  amendment,  right  of  equal  protection 
through  equal  education,  would  ( become  the  excuse  for  continuing 
violation  of  the  15th  amendment,  right  to  vote;  ■/ 

The  second  argument  against  such  a  reregistration  solution  is  even 
more  basic,  and  even  more  ironic.  Even  the  fair  administration  of 
a  new  literacy  test  in  the  relevant  areas  would,  inevitably^  disenf ran- 


VOTING  RIGHTS 


23 


chise  not  only  many  Negroes,  but  also  thousands  of  illiterate  whites 
who  have  voted  throughout  their  adult  lives.  : 

Our  concern  today  is  to  enlarge  representative  government,  to  solicit 
the  consent  of  all  the  governed.  Surely  we  cannot  even  purport  to 
act  on  that  concern  if,  in  so  doing,  we  reduce  the  ballot  and  correspond¬ 
ingly  diminish  democracy. 

S.  1564  would  effectuate  our  commitment  to  the  ideals  of  effective 
democracy  expressed  by  the  President  when  he  ■  addressed  Congress 
last  week. 


Numerous  Members  of  the  Senate  and  House  of  Representatives 
have  worked  hard  to  produce  this  bill  and  it  is  most  encouraging  to 
know  that  66  Senators  from  37  States  have  joined  in  sponsoring  it. 

This  dedication  of  t  the  President  and  Members  of  Congress  reflects 
the  Nation’s  firm  belief  that  racial  discrimination  and  democracy  are 
incompatible.  The  Voting  Rights  Act  of  1965  must,  therefore,  be 
enacted. 

I  urge  that  it  be  enacted  promptly. 

Thank  you,  Mr.  Chairman}  I  apologize  for  the  length  of  the  state¬ 
ment. 

The  Chairman.  Senator  Ervin? 

Senator  Ervin.  Speaking  to  the  objectives  of  the  sponsors  of  this 
bill,  do  you  think  that  if  the  objective  is  to  abolish  literacy  tests  and 
permit  those  who  cannot  read  and  write  to  participate  in  our  Govern¬ 
ment,  then  they  should  propose  a:  constitutional  amendment  which 
would  accomplish  that  result. 

Attorney  General  Katzenbacii.  Senator  Ervin,  it  would  be  possible 
to  abolish  all  literacy  tests  by  constitutional  amendment.  But  the 
objective  of  this  bill  is  not  the  accumulation  of  all  literacy  tests.  The 
objective  of  this  bill  is  to  prevent  their  use  in  contravening  the  15th 
amendment,  for  purposes  of  discrimination.  I  would  think  it  is  a 
separate  question  whether  Congress  wanted  to  abolish  literacy  teste 
in  all  States  where  they  had  been  fairly  administered. 

Senator  Ervin.  Well,  there  is  little  doubt  about  the  authority  of 
Congress  and  the  States  to  amend  the  Constitution  and  abolish  the 
literacy  teste,  is  there? 

Attorney  General  Katzenbach.  No?  of  course,  a  literacy  test 
adopted  in  accordance  with  the  Constitution  becomes  the  law  of  the 
land. 

Senator  Ervin.  I  was  very  much  struck  by  your  citation  of  Me* 
Guttoph  v.  Maryland,  which,  of  course,  is  one  of  the  greatest  cases  in 
constitutional  law,  which  you  cite  on  page  14,  which  says : 


Let  the  end:  be  legitimate  l&t  it  be  within  the  scope  of  the  Constitution,  and 
all  means  which  are  appropriate  which  are  plainly  adapted  to  teat  end,  which 
are  not  prohibited,  but  consistent  with  the  letter  and  spirit  of  the  Constitution, 
are  constitutional. 


Now,  do  you  not  agree  with  me  that  if  there  is  any  provision  of  the 
Constitution  which  prohibits  the  enactment  of  a  bill  of  this  kind  into 
law,  that  provision  m  the  Constitution  will  prevail? 

Attorney  General  Katzenbaoh.  I  know  of  no  provision  which  pro¬ 
hibits  that  in  the  Constitution.  / 

Senator  Ervin.  Read  my  question.  I  want  to  see  if  you  gave  a 
responsive  answer? 

The  Chairman,  Read  the  question. 
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(The  question  was  read  by  the  reporter*) 

Attorney  General  Katzenbach.  Yes;  but  I  know  of  no  provision 
in  the  Constitution  which  prohibits  it. 

Senator  Bavin,  I  also  noticedyour  reference  to  United  States  v, 
Reese,  which  is  reported  in  92  ILS-  214,  218.  I  think  that  United 
States  v,  Reese  points  out  one  of  the  most  effective  provisions  of  this 
bill.  In  United  States  v,  Reese  the  Supreme  Court  struck  down  some 
acts  of  Congress  which  were  passed  to  regulate  elections  among  other 
things.  The  Court  said  this : 

la  view  of  all  these  tacts,  we  ted  compelled  to  ray  that  la  our  opinion,  the 
language  of  the  third  and  fourth  sections  does  not  confine  their  operation  to 
unlawful  dlscrlmlnatloa  on  account  of  race. 

Now,  do  you  not  agree  with  me  that  a  provision  of  the  law  which 
professedly  operates  to  permit  violations  of  the  15th  amendment 
and  which  has  no  relationship  to  matters  of  race,  is  not  constitutional  f 

Attorney  General  Katzenbach.  If  it  has  no  relationship,  I  would 
think  it  is  not  constitutional. 

Senator  Ervtn.  The  prohibition  of  right  to  vote  on  the  basis  of 
race? 

Attorney  General  Katzenbach.  Yes,  Senator. 

Senator  EkvtN.  I  wish  to  call  your  attention  to  section  3(a) : 

No  person  shall  be  denied  the  right  to  vote  In.  any  Federal,  State,  or  local 
election  because  of  bis  failure  to  comply  with  any  test  or  device,  In  any  State  or 
lh  any  political  subdivision  of  a  State  which  (1)  the  Attorney  General  determines 
maintained  on  November  1, 1964,  any  test  or  device  as  a  qualification  for  voting, 
and  with  respect  to  which  (2)  the  Director  of  the  Census  determines  that  lees 
than  BO  percentnm  of  the  persons  of  voting1  age  residing  therein  were  registered 
on  November  1,  1964,  or  that  less  than  50  percentum  of  such  persons  voted  in 
the  presidential  election  of  1964. 

That  provision  of  that  statute  has  no  reference  whatever  to  any 
denial  or  abridgment  of  the  right  to  vote  on  account  of  race,  color, 
creed  or  condition  of  servitude,  which  was  the  foundation  of  tne  15th 
amendment. 

Attorney  General  Katzenbach.  Of  course,  Senator,  it  does  not  say 
that.  I  think  the  purpose  of  the  legislation,  as  I  attempted  to  state  in 
my  testimony,  was  that  there  was  a  relationship  beween  those  statistics 
and  denials  of  the  15th  amendment  right,  ana  they  could  be  demon¬ 
strated  by  those  objective  tests.  That  would  be  the  basis  for  Congress 
enacting  this,  that  there  was  a  direct  relationship.  If  that  net  was 
too  broad,  then  the  procedure  of  section  (c)  of  section  3  is  available 
to  remove  a  State  from  that. 

There,  in  section  3(cJ,  it  indicates  once  again  that  the  relationship 
is  directly  a  relationship  to  the  l§th  amendment. 
p  Senator  Ervin.  I  am  coming  to  section  3  a  little  later,  or  rather,  sec¬ 
tion  (c),  which  certainly  is  going  to  shut  the  courthouse  doors  of  every 
courthouse  in  the  United  States  except  those  of  the  District  of 
Columbia.  ' 

I  will  come  to  that  a  little  later,  but  I  wish  you  would  point  out, 
would  not  sections  3  (a)  and  (b)  invalidate  the  use  of  any  literacy  test 
in  any  county  in  any  State  if  less  than  50  percent  of  the  persons  voting, 
of  voting  age,  residing  therein,  were  registered  on  November  1,  1964, 
or  less  than  50  percent  of  such  persons  voted  in  the  presidential  Sec¬ 
tion  of  November  1964,  irrespective  of  whether  there  was  apy  discrimi¬ 
nation  or  registering  or  voting  on  the  basis  of  race?  /  . 
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Attorney  General  Katzenbacii.  Yes. 

Senator  Ervin,  So  it  has  no  relation.  Here  is  a  bill  which  Hjcis  bee^ 
introduced,  by  67  Senators,  ai>d  t^he  prospects  are  that  it  may  en¬ 
acted  into  law,  which  will  go  into  effeitand  abolish ' J iter  acy  tests, 
however  scruple,  in  any  State  where  either  one  of  these  .alternative 
conditions  apply*  And  application  is  not  dependent  in  any  degree  on 
the  matter  or  discrimination  or  abridgment  of  right  to  vote  on  the 
basis  of  race/"  '  v^r  :  "■  !1  i-' ,f 

Attorney  General;  Katzenbaoh,  Senator,  p^haps;  |  did  not  mak<j 
myself  clear  before-  That  test  which  is  adopted  here  is  related  to  the 
finding,  the;  testimony  that  I  made,  and  I  think  the  testimony  that 
others  would  give,  that  these  statistics  are  indicative  of  a  probability 
of  racial  discrimination  within  those  areas  in,  violation  of  the  16th 
amendment.  Therefore,  it  is  directly  related  to  the  15th  amendment, 
even  though  the  words  “the  15th  amendment”  are  not  used  in  section 
3(a).  '  •  • "  : '  •  ••  - 

That  is  made  even  more  clear  by  the  fact  that  under  section  3(c)  a 
State  which  has  not  discriminated,  wliich  can  so  establish,  can  be  re¬ 
moved  from  its  prohibitions. 

;  So,  I  think  the  record  should  be  very  clear,  Senator,  that  this 
is  directly  related  to  the  16th  amendment.  It  is  not  correct,  in  my 
judgment,  to  state  that  it  is  not. 

Senator  Ervin.  Let  us  test  it  and  see  whether  that  is1  true. 

Under  this  3(a),  under  the  second  alternative;  that  is,  the  alterna¬ 
tive  that  it  is  applied  where  less  than  50  percent  of  the  persons  of 
voting  age  residing  in  a  State  or  political  subdivision  failed  to  vote  in 
the  presidential  election  of  November  1964.  ^  I  ask  you  that  if  100 
percent  of  all  the  people  of  voting  age  may  havd  Ibeen  registered 
under  that  second  clause,  if  less  than  50  percent  of  the  people  of  voting 
age  fail  to.  vote,  this  section  3(a)  would  apply,  Would  it  not? 

Attorney  General  Katzenbach.  Yes;  it  would,  I  believe  your  ex¬ 
ample  is  hypothetical.  The  examples  I  gaVe  m  my  testimony  are 
actual,  - 

Senator  Ervin*  Well,- 1  am  not  certain.  You  have  some  Ndrth 
Carolina  counties  in  here  that,  I  fchinkj  in  your  position  are  hypo¬ 
thetical,  if  you  will  pardon  me  for  saying  it* 

Soj  even  if  a  State  or  a  political  subdivision-  of  4  State  practiced  no 
discrimination  whatever  in  the  administration  of  the  literacy  test,  it 
could  be  denied  the  power  to  exercise  its  constitutional  privilege  to 
prescribe  a  literacy  test  if  less  than  50  percent  of  its  voters  came  out 
to  vote  in  the  presidential  election  of  November  1964? 

Attorney  General  Katzenbach*  No,  Senator,  not  if  they  were  will¬ 
ing  to.expend  the  energy  to  establish  that  in  court. 

■  Senator  Ervin.  Not  if  they  were  willing— they  could  not  establish 
that  innocence  of  wrongdoing  in  any  court  sitting  in:a  State,  could 
they? 

Attorney  General  Katzenbach.  No,  Senator,  not  under  this  bill. 

Senator  Ervin.  And  if  they  wanted  to  establish  that  innocence  of 
discrimination  in  violation  of  the  15th  amendment,  they  would  have 
to  come  up  here  to  the  District  of  polumbia,  would  they  not  ? 

Attorney  General  Katzenbach.  That  is  correct,  Senator. 

Senator  Ervin.  And  I  ask  you  if  you  do  not  know  that  they  would 
not  have  the  compulsory  power  to  subpena  the  witnesses  up  here,  even 
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if  they  had  the  resources  to  drag  those  witnesses  500  or  even  800  miles 
to  come  here. 

Attorney  General  Katzenrach,  I  believe  the  subpeim  power  runs 
outside  the  District 

Senator  EkviN.  Just  to  persist  in  the  matter,  I  invite  your  attention 
to  rule  45,  subsection  E,  entitled  “Sqbpena  for  Hearing  or  Trial”; 

A  eubpena  requiring  tbe  attendance  of  a  witness  at  a  bearing  or  trial  may  be 
served  at  any  place  within  the  District  or  any  place  within  the  District,  that  Is 
within  ICO  miles  of  the  place  of  hearing  or  trial  specified  in  the  subpena.  And 
when  a  statute  of  the  United  States  provides,  therefore,  the  court  upon  proper 
application  for  cause  shown  may  authorize  the  service  of  a  subpena  In  any 
other  place. 

I  ask  you  the  question  whether  there  is  any  statute  that  would  au¬ 
thorize  Beaufort  County,  N.C.,  if  it  said  was  innocent  of  any  discrimi¬ 
nation  under  this  bill,  if  there  is  any  statute  which  would  enable  it 
by  compulsoiy  process  to  get  its  witnesses  up  here  into  the  District  of 
Columbia  ? 

Attorney  General  Katzenbach.  No,  Senator.  May  I  add  a  word 
on  that? 

One  could,  of  course,  take  depositions.  But,  second,  look  at  who 
would  the  State  witnesses  be.  Who  would  the  county  witnesses  be  in 
this  situation?  I  would  suppose  that  the  county  witnesses  and  State 
witnesses  would  be  State  officials  and  county  registrars.  The  implica¬ 
tion  I  draw  from  your  question  is  that  for  some  reason  or  other,  they 
would  have  to  be  compulsorily  subpenaed  by  the  State  in  order  to 
get  county  and  State  officials  to  testify,  I  do  not  think  that  is  realistic. 

Senator  Ervin.  You  do  not  think  the  witnesses  would  be  confined  to 
that,  do  you  ?  If  I  were  an  attorney  in  the  case  and  I  wanted  to  show 
there  had  been  no  discrimination  in  the  administration  of  a  literacy 
case,  I  would  want  to  subpena  somebody  besides  those  charged  with 
wrongdoing.  I  would  want  to  subpena  someone  who  would  prove  his 

Sualmcations.  I  would  like  to  show  someone  who  had  not  proved 
lis  qualifications,  that  could  not  read  or  write. 

Attorney  General  Katzbnbach.  I  would  think,  Senator,  that  so  far 
as  there  is  any  difficulty  in  the  subpena  power,  it  would  be  more  of  a 
difficulty  for  tne  United  States  really . 

Senator  Ervin.  Well,  the  United  States  does  not  need  to  make  out 
a  case.  The  State  and  the  political  subdivision  is  already  condemned 
upon  on  act  of  Congress  without  a  trial  by  jury  and  by  apaper  signed 
by  20  people  and  a  brief  of  the  Attorney  General,  The  Attorney 
General  is  not  even  required  to  have  any.  evidence  or  present  any 
reasons  for  his  action, 

Attorney  General  Katzenuach,  Well,  as  far.  as  the  latter  part  is 
concerned,  Senator,  the  only  determination  by  the  Attorney  General 
there  is  that  there  is  a  test  or  devices  indicated  by  this  act  where 
it  is  defined.  I  really  believe  that  any  Attorney  General  is  capable 
of  reading  the  lawbooks  of  the  State,  determining  whether  or  not 
those  State  laws  do  provide  for  a  test  or  device.  I  would  hope  that  is 
within  my  competency  and  I  would  hope  that  would  be  within  the 
competency  of  any  of  my  successor. 

But  I  do  not  thing  it  is  quite  accurate  to  state  that  the  Slide  has  to 
demonstrate  all  of  his.  ^ 

Look  how  this  would  work.  In  point  of  fact,  the  State  could  come 
in  and  simply  have  an  affidavit,  say  there  has  never  been  any  djscrimb 
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nation  in  the  State  on  racial  ground.  If  that  affidavit  was  not  tested 
and  if  evidence  was  not  put  in  by  the  United  States,  there  would  be 
nothing  before  the  court  to  indicate  that  there  had  been  discrimination 
and  I  would  think  that  that  in  itself  would  carry  the  burden. 

I  think  it  would  be  incumbent  upon  the  United  States  at  that  point — 
after  really  a  simple  statement  that  there  had  not  been  discrimina¬ 
tion — be  incumbent  upon  the  United  States  to  put  in  evidence  that 
there  had  been.  It  would  then  be  incumbent  upon  the  State  to  rebut 
that  evidence  and  to  carry  the  burden. 

Senator  Ervin.  I  would  hope  that  that  w;  uld  be  true,  Mr.  Attorney 
General.  But  I  was  a  little  disturbed  when  I  heard  what  you  were 
quoted  as  say  when  yougave  our  testimony  before  the  House  Judiciary 
Committee.  You  said  that  this — it  was  pointed  out  that  this  applied 
to  Aroostook  County  in  Maine.  Y ou  are  quoted  as  having  said — f  was 
not  there — that  the  fact  that  less  than  50  percent  of  the  people  of  vot¬ 
ing  age  in  Aroostook  Comity,  Maine,  might  not  have  voted  might  have 
been  because  there  was  a  snowstorm  there4  but  there  was  no  snowstorm 
in  34  North  Carolina  counties  or  in  Mississippi. 

Attorney  General  Eatzenbach.  That  I  do  pot  know  whether  there 
waa  a  snowstorm  in  Aroostook  County,  Maine,  but  I  know  there  was 
no  snowstorm - 

Senator  Ervin.  I  know,  but  I  do  not  know  whether  you  have  already 
made  up  your  mind  that  34  North  Carolina  counties  are  to  be  brought 
under  this  act  and  I  am  just  a  little  afraid  that  you  have  already 
formed  ail  opinion  in  this  case,  that  you  might  not  be  willing  to  accept 
an  affidavit  against  North  Carolina, 

Attorney  General  Katzenbacii.  We  do  have  some  evidence  of  racial 
discrimination  in  the  past  inNorth  Carolina. 

Senator  Ervin.  Yes;  one  of' your  predecessors  came  up  here  and 
told  us  about  three  precincts  in  North  Carolina,  one  in  Greene  County, 
one  in  Camden  County,  and  one  in  Brunswick  County,  and  used  that 
as  an  excuse  for  passage  of  a  law  that  would  have  overturned  all  of 
the  election  laws  in  the  United  States  which  then  existed.  Lo  and 
behold,  the  next  afternoon,  I  called  up  my  State  board  of  election 
and  found  out  that  these  tilings  had  been  called  to  their  attention 
and  they  had  corrected  them  before  the  close  of  the  time  for  register¬ 
ing  ana  voting  in  the  primary^  which  I  think  was  the  1954  primary. 

Now,  where  do  you  have  evidence  of  violation  of  the  15th  amend¬ 
ment  in  any  of  the  34  counties  in  North  Carolina  ? 

AttomeyGeneral  Katzenbach,  Halifax  County,  Senator. 
SenatorERViN.  How  many  instances? 

Attorney  General  Katzenbacii.  How  many  instances?  There  is 
a  cose  in  the  eastern  district  of  North  Carolina  there,  where  Negro 
voters  brought  suit  in  Federal  district  court. 

Senator  Ervin.  When  was  that  suit  brought? 

Attorney  General  Katzenbach.  That  suit  was  brought  in  May  of 
1984,  Senator. 

Senator  Ervin.  And  what  happened  to  the  suit?  Do  you  have 
the  title  of  it? 

Attorney  General  Katzenbaoh.  Yes,  it  is  Austin  v.  Butts ,  where  a 
temporary  restraining  order  was  granted  and  a  preliminary  injunc¬ 
tion  was  granted  by  Judge  Larkins. 
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Senator  Ervin.  What  happened  to.  it  ?  Because  judges  issue  pre¬ 
liminary  injunctions  as.a,  matter  ot  course  in  ex  parte. hearings. 

.  Attorney  General  Katzenbach.  It  was  eventually  dissolved,  sir. 

Senator  Ervin.  Yes.  In  other  words,  it  brought  a  suit  for  a  re¬ 
straining  order  and  a  restraining' order  was.  issued  upon  ex  parte  at 
fidavite  of  the  plaintiff.  :  Then  when  the  case  came  down  to  a  hearing, 
it  was  dissolved?  ,  ;  „■  .  .  .  ,t 

Attorney  .General  Katzenbach.  No;  that  is  Inot  quite  correct,  Sen¬ 
ator.  The  preliminary  injunction  was  issued  after  a  hearing.  Then 
after  th®  people  were  roistered  in  accordance  with  that  preliminary 
injunction,  the  court  subsequently,  on  a  motion  for  dissolution,  dis¬ 
solved  it,  , 

Senator  Ervin.  .Jn.  other  words,  they  found  there  was  no'  necessity 
in  Halifax  County  for  any  further  injunction,-  much  less  a  law  .like 
this.  That  is  what  the  court  found  ?  ....  • 

.  Attorney  General  Katzenbach.  I  would  say  that;  the  court  found 
that  there  was  necessity  for  a  preliminary:  injunction,  issued  a  pre- 
luninary  injunction.  When  the;  registrar  pursuant  to  that  injunc¬ 
tion  had  registered  Negroes,  who  had  been  discriminated  against  and 
Was  behaving  as  he  should  behave  in  this  instance,  subsequent  to 
that,  the  court  decided  that  the  injunction  no  longer  needed  to  stay 
in  effect. 

Senator  Ervin.  That  would  indicate  that  in  Halifax  County,  N.C., 
>  at  least  there  existed  laws  sufficient  to  get  people  registered. 

Attorney  General  Katzenbach.  In  Halifax  County  now,  that  cer¬ 
tainly  is  the  view  of  Judge  Larkins,  yes. 

•  Senator  Ehvin.  Wlmt  about  the  other  33  counties  of  North  Caro¬ 
lina! 

AttorneyGeneral  Katzenbach.  What  about  the  other  33? 

SenatorERVXN,  Yes.  ;  i 

Attorney  General  Katzenbach.  Wo  do  not  have  any  cases  in  that. 
I  do  not  believe  we  have  even  gone  and  done  investigations  there. 
Largely  our  investigations  and  examination  of  voting  records  has 
been,  in  some  of  the  areas  where,  undeniably,  the  problem  is  much 
more  severe.  . 

Senator  Ervin.  Then  it  is  arguable  as  to  whether  there  is  any  dis¬ 
crimination  in  North  Carolina,  if  you  have  investigated  cases  where 
you  say  the  discrimination  is  undeniably  there. 

Attorney  General  Katzenbach.  YeSj  yes,  Senator-  That  is  the 
reason  that  these  counties  could  come  in.  and  be  relieved  from-  this 
obligation. 

Senator  Ervin.  But  they  have  to  get  thenf  a  lawyer  and  they  have 
to  come  up  to  Washington  and  they  have  to  disprove  not  only  their 
innocence  in  the  last — their  innocence  of  discrimination  during  the 
last  9  years  and  11  monthB  and  29  days  before  the  suit  was  brought, 
but  they  have  to  prove  that  that  last  day,  do  they  not? 

Attorney  General  Katzenbach.  Yes;  that  is  right,  Senator. 

Senator  Ervin.  So  do  you  not  think  .that  the  fact  that  less  than 
60  percent  of  the  people  vote  or  even  the  fact  that  less  than  60  percent 
of  the  people  of  voting  age  register  may  be  reasonably  explained  on 
grounds  other  than  discrimination? 

Attorney  General  Katzenbach.  I  think  in  the  particular  instances, 
itmight.  I  do  not  believe  generally,  it  could. 
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Senator  Eftviit*  Wei  V  in  the  presidential  elections  last  yeaiy  there 
were  certainly  no  sinful  southern  registrars  running;  things  m  the 
District  of  Ooltnnhia^Wero  there  ?  , 

Attorn ey  General  KATZEKBACH/I  am  sorry,  Senator,  I  did  hot  get 
the  question*  ; 

Senator  Ervin*  There  were  no  sinful  southern  election  officials  de¬ 
termining  who  would  vote  in  the  District  of  Columbia,  were  there, 
in  the  last  election  ?  '  . ' 

Attorney  General  JCatoenbach*  Not  to  my  knowledge* 

SenatorERviN*  And  in  fact,  th6  Distrito  of  Columbia  had  no  litera^ 
test  whatever?  . 

Attorney  General  E^A-ritiRNBACH,  That  is  right* 

Senator  Ervin,  Well,  I  wish  you  would  tell  me  by  what  rational 
basis  you  can  come  to  the  conclusion  that  the  fact  that  only  48.8  per¬ 
cent  of  toting  age  in  Beaufort  County,  N.C.,  voted  in  the  last  election 
justifies  denying  North  Carolina  the  right  to  have  a  literacy  test  ad¬ 
ministered  there,  because  it  shows  discrimination,  arid  the  fact  that 
only  88,4  percent  of  the  people  of  the  District  oj  Columbia  voted  inthe 
last  presidential  election  indicates  there  is  nothing  wrong  with  voting 
practices  in  the  District  of  Columbia? 

Attorney  General  Katzenbach*  I  would  answer  that,  Senator,  by 
suggesting  to  you  that  the  citizens  of  the  District  of  Columbia  have 
not  oeen  permitted  to  vote  at  all  for  a  rather  lphg  period  of  time^ 
That  has  not  been  true  of  citizens  of  North ‘Carolina,  Therefore,  I 
think  the  low  figure  within  the  District  of  Columbia  might  be  ex¬ 
plained  by  the  fact  that  there  was  only  a  very  short  period  in  which 
people  were  permitted,  only  one  time,  to  get  the  registration  on  the 
books  for  the  people  who  hod  been  denied  the  franchise  since  178£1 

Senator  Ervin.  Do  you  h&vAahy  other  reason  ?  The  people  of  the 
District  of  Columbia  were  certainly  told  by  the  hews  media  in  the  Dis¬ 
trict*  They  were  told  alxriost  from  the  top  of  the  Capitol*  They  were 
told  by  both  political  parties— both  political  party  organizations* 
And  many  public  men  told  them  that  they  had  the  right  to  come  .out 
and  register  to  vote,  did  they  not? 

Attorney  General  Katzbnbach.  Yes,  sir*  t  .  ■ 

Senator  Ervin.  You  would  have  thought  men  would  be  ready  to 
just  grasp  at  the  opportunity  to  exercise  the  privilege  of  casting  a 
vote  Tn  the  District  of  Columbia  the  first  time  that  voting  was  per¬ 
mitted* 

Attorney  General  KatZenbaoh*  I  was  disappointed,  too,  that  more 
did  not  register,  Senator*  ,  ,  4 

,  Senator  Ervin*  Only  38*4  percent  of  the  people  of  the  District  of 
Columbia  came  out  and  voted  in  the  last  presidential  election* ,  Do 
you  attribute  this  to  apathy  ? 

Attorney  General  Kat^bnbach.  I  think  apathy  plus  the  fact,  Sena¬ 
tor,  that  it  was  the  first  election,  the  people  had  to  go  and  get  regis¬ 
tered*  Perhaps  the  registration  process  was  not  run  as  efficiently  and 
well  as  it  should  have  been*  But  at  least  we  know,  Senator,  that 
literacy  tests  have  been  used  in  some  areas  for  racial  discrimination 
purposes,  .and  at  least, we  know  tHafc  there  were  no  literacy  tests  in 
the  District  of  Columbia*  Therefore,  it  would  seem  to  me  that  that 
figure  at  least  is  not  because  teste  and  devices  were  used  to  discrimi¬ 
nate  in  the  District  of  Columbia,  Whether  there  was  some  other 
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method  of  discrimination  or  not,  I  very  much  doubt.  But  it  would 
be  possible. 

Senator  Ervin.  Your  bill  implies  that  since  only  48.6  percent  of  the 
people  of  voting  age  in  Beaufort  County,  N.C.,  voted  in  the  last  election 
shows  that  there  is  some  rascality  going  on  there,  but  that  there  is  no 
rascality  going  on  in  the  District  or  Columbia,  where  only  38.4  percent 
of  the  people  registered. 

Attorney  General  Katzenbach.  A  large  percentage  of  the  residents 
of  the  people  registered  to  vote  and  counted  in  the  District  of  Columbia 
do  vote  in  other  States.  That  is  another  explanation  perhaps,  for  the 
lower  figures. 

Senator  Ervin.  Yes;  but  this  bill  is  particularly  directed  to  secure 
the  right  of  Negroes  to  vote,  is  it  not  ? 

Attorney  General  Katzbnraoh.  Yes;  to  secure  the  right— 

Senator  Ervin.  Well,  do  you  not  know  that  about  S3  percent  of  the 
population  of  the  District  is  Negro  ? 

Attorney  General  Katzenbach.  I  think  that  is  about  right,  yes. 

Senator  Ervin.  You  do  know  that  there  was  no  discrimination 
which  might  explain  the  fact  that  only  38.4  percent  of  those  people  to 
come  out  and  vote,  regardless  of  whether  they,  were  Negroes  or  whites, 
do  you  not? 

Attorney  General  Katzenbach.  This  bill  certainly  does  not  cover 
the  District  of  Columbia,  Senator. 

Senator  Scott.  Would  the  Senator  yield  there  for  just  an  attempt  to 
clarify  something,  just  briefly  ? 

Senator  Ervin.  Yes. 

Senator  Scott.  Jfay  I  suggest  that  perhaps  another  reason  for  not 
voting  in  the  District  of  Columbia  is  that  there  is  an  income  tax  re¬ 
quirement  in  the  District  and  a  number  of  people  are  allergic  about 
getting  their  names  on  any  sort  of  rolls  whatsoever?  Do  you  think 
that  could  contribute  to  it,  Mr,  Attorney  General  ? 

Attorney  General  Katzenbach.  I  would  hope.it  did  not,  Senator, 

Senator  Scott.  But  you  know  it  does. 

Senator  Ervin.  I  would  say  to  the  Senator  from  Pennsylvania,  there 
is  an  income  tax  in  Beaufort  County,  N,C.,  and  in  every  other  county 
in  North  Carolina. 

The  Chairman.  It  is  12  o’clock.  We  will  recess  until  2  o’clock. 

(Whereupon,  at  12  noon,  the  hearing  recessed*  to  reconvene  at 
2  p.m.) 

afternoon  session 


Senator  Johnston  (presiding).  The  committee  will  come  to  order. 

Proceed  where  we  left  off.  Senator  Enhn.was  questioning  the 
witness. 

Senator  Ervin,  I  would  like  to  emphasize  that  I  deplore  any  white 
man,  most  particularly  a  public  official,  in  any  Southern  State,  who 
does  a  wrong  to  a  Negro  or  who  deprives  a  Negro  of  any  right  what¬ 
ever.  A  man  or  public  official  who  does  that  commits  a  twofold 
wrong.  He  commits  a  wrong  against  the  Negro  who  is  denied  his 
right.  He  also  commits  a  grievous  wrong  against  constitutional  gov¬ 
ernment  in  America,  because  he  makes  the  task  of  preserving  our 
original  constitutional  form  of  government  much  harder  than  it  ought 
to  be.  ■ 
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I  would  be  in  favor  of  any  bill  tliat  is  constitutional  and  operates 
on  a  fair  basis  which  would  put  an  end  to  the  violation  of  the  proyi- 
gions  of  the  15th  amendment.  But  I  do  not  think  this  law  does  it.  I 
can  show  you  the  arbitrariness  of  this  section  3  (a)  by  reference  to  my 
own  State.  . 

In  the  last  election,  51,8  percent  of  all  the  North  Carolinians 
voting  age  voted.  If  the  percentage  had  fallen  .below  60  percent,  then 
under  this  bill  every  town  in  North  Carolina  and  every  one  of  the  100 
counties  would  have  been  brought  under  its  provisions.  Amonjg  th6 
hundred  counties  that  would  have  been  brought  under  the  provisions 
of  this  bill  would  have  been  my  own  county  and  it  would  nave  been 
brought  under  the  provisions  of  this  bill  notwithstanding  the  fact  that, 
a  few  years  ago,  the  Civil  Bights  Commission  reported  that  104,1 
percent  of  all  the  Negroes  of  voting  age  in  my  county  are  registered. 

Attorney  General  Katzenbaoh.  Thirty- four  percent? 

Senator  Ervin.  No ;  104.1  percent. 

Attorney  General  Katzenbach,  May  I  say,  Senator,  that  the  act  in 
that  particular  county  could  not  have  any  impact, 

.  Senator  Ervin.  If  North  Carolina  had  not  voted  more  than  50  per* 
cent  in  the  last  election— my  county  and  the  taxpayers  would  have  had 
to  have  gone  to  the  expense  to  come  up  here  to  Washington  and  be 
prepared,  if  necessary,  to  bring  witnesses  up  here  to  prove  that  tluey 
were  not  included  under  this,  because  there  would  have  been  a  pro; 
sumption  under  section  3(a)  that  they  were  discriminating  and  vio¬ 
lating  the  15th  amendment. 

Attorney  General  Katzenbaoh.  May  I  be  permitted  to  say,  Senator, 
that  I  have  no  doubt  at  all  of  the  sincerity  ox  the  views  you  express  as 
to  the  duties  of  State  officials,  I  know  you  hold  those  views  very 
strongly. 

Senator  Ervin,  I  appreciate  that  remark  very  much. 

I  want  to  discuss  what  I  think  makes  this  bill  unconstitutional  in 

!>art.  I  could  not  bring  my  law  library  up  here  so,  of  necessity,  I  have 
lad  to  bring  my  text  “Twelfth  American  Jurisprudence,  on  the 
subject  of  constitutional  law,  section  2824,  on  page  16,  says  this: 

A  certain  fact,  or  facts,  may  be  made  prlma  facie  evidence  of  other  facta  if 
there  la  a  rational  connection  between  what  Is  proof  and  what  le  to  be  inferred 
and  If  the  ru  le  is  not  arbitrary, 

.  I  think  you  and  I  are  going  to  agree  that  is  a  correct  statement  of 
law? 

Attorney  General  Katzenbaoh.  Yes- 

Senator  Ervin,  Does  this  section  3(a)  create  a  presumption  that  if 
50  percent  or  less  of  those  of  voting  age  are  not  registered*  in  the  case 
of  a  State  or  a  subdivision  of  a  State  where  they  have  a  literacy  tost 
or  nn  understanding  test,  f hen  the  State  or  that  political  subdivision 
has  been  engaged  in  the  violation  of  the  provisions  of  the  15tli  amend¬ 
ment? 

Senator  Ervin.  Well,  it  is  either  a  presumption  or  an  assumption, 
one  or  the  other,  but  it  operates  that  way? 

Attorney  General  Katzenbach.  Yes;  it  does. 

Senator  Ervin,  I  contend  that  there  is  no  logical  relationship  what¬ 
ever  between  the  fact  that  less  than  50  percent  of  the  persons  ox  voting 
age  in  the  State  failed  to  vote  and  the  presumption  that  this  is  due  to 
a  violation  of  the  15th  amendment.  I  want  to  show  you  figures  that  I 
think  support  that  position. 
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,Th$re  are  34  counties  in  North  Carolina1  iii  which  less  than  SO  per¬ 
cent  of  the  people  of  voting  age  vptp4  in the  last  election.  In  virtually 
eyeiy  one.  pf  these  bounties  there,  was  just  one  ticket  that  ran.  in  the 
last  election,  the  Democratic  ticket^  In  most  of  them,  there  was  no 
opposition  for  the  Democratic  candidate  on  the  congressional  tieket, 
except  in  districts  where  there  was  very  weak  opposition. 

*  There  Was  no  race  for  the  ELS.  Senate,  North  Carolina  is  largely 
Democratic;  although  we  have  a  strong  Republican  Pai^y,  that  Re¬ 
publican  strength  is  not  located  in  the  area  of  these  counties,'  Now, 
pf  these  34  counties,  the  foUpvring.'coh^ti^  Toted : ' Beaufort,  ‘County, 
48*6,  percent  of  those  of  voting  ager  voted;  in  Camden  County,' 46*1 
percept,  of  those  of  voting  agq  voted :  in  Gates  Coupty,  44;6  percent  of 
those  of  Voting  age  voted;  jh  Iredell  County,  49.7  percent  of  those  of 
voting  age  voted;  in  Martin,  County,  46T1  percent  of  thqse  of  voting 
age  voted;  in  Pasquotank  County,  46.3  percent  ofthoso  of  voting  age 
ypted;  in  Perquimans  County,  46.9  percent  of  tjhdse  of  voting  age 
Voted ;  ana  in  Pitt  County,  45  ^  percent  of  those  qf.  voting  age  voted* 
Of  allof  those  counties  which  I  have  enumerated,  eight  of  these  coun¬ 
ties  are  located  in  the  First  Congressional  District*  which  is  over* 
Tvhelmingly  Democratic  arid  in  which  the  opposition  tb  the  Democratic 
cimdidaie  for  Congress  was  negligible*  :  j. /  j 

The  following  comities  are  in  (he  Second  Congressional  District, 
where  the  Democratic  candidate  for  Congress  had  no  opposition  yhat- 
',ver  and  there  was  virtually  no  Republican  ticket  in  the  held :  Greene 
County  voted  44*8  percent,  of  its  people  of  voting  age*:  fn  Halifax 
Comity,  the  one  we  dis^ussbd  this  morning*  45.3  percent  of  its  people 
of  voting  age  voted;  Lenoir  County,  44*8  percent;  Northampton 
County,  46*2  percent :  Vance  County,  49.3  percent  ;  ahd  Warren  County, 
47.9  percent.  And  I  might  addmcidentally,  &  great  many  of  these 
voters  were  Negroes.  For  example,  the  white  population  of  Warden 
County  is  not  but  about  25  percent  of  the  total  population  of  the 
county.  t 

Now,  in  the  Fourth  Congressional  District,  where  there  was  no 
hotly  contested  congressional  race,  Nash  County,  where  there  was' no 
local  Republican  candidate,  as  I  understand  it,  voted  48.1  percent  of 
its  voters*  !  .  , 

In  the  Fifth  Congressional  District,  Person  County  voted  48.5  per¬ 
cent  of  its  voters;  in  the  Seventh  Congressional  District  where  the 
Democratic  candidate  for  Congress  had  lio  opposition  whatever, 
Bladen  County  voted  46,7  percent;  in  the  Eighth  Congressional  Dis¬ 
trict,  Anson  County  voted  48*9  percent;  and  Union  County  voted  46*7 
percent  of  its  voters*  '  '  , 

That  makes  19  counties  in  North  Carolina,  which  would  be  covered 
by  section  3(a).  The  inference  of  section  3(a)  is  that  in  those  19 
counties,  as  well  as  the  other  15  counties  which  voted  lesser  amounts  is 
that  those  counties  practiced  discrimination  in  violation  of  the  15th 
amendment.  ‘ 

And  yet  every  one  of  those  19  counties  cast  a  . higher  percentage  of 
its  vote  than. the  State  of  Texas;  jwhich  cast  only  44,4  percent  of  its 
vote,  1  ^ :  /■ 

In  other  words,  in  these  19- North1  Carolina  coiihties  I  have  enu- 

J  derated  a  higher  percentage  of  their  residents  of  Voting/fige  voted  in 
hia  last  presidential  Election  4han  the  +bt#'ih:the  State  of  Texas^  in 
which  the  turnout  wa^  44,4  percent*  Yet  finder  tW  presUmption,  the 
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fact  that  those  19  counties,  voted  less  than.-  50  percent,  implies  that  all 
<jf  these  counties  violated  the  l 5th' amendment.  Whereas  the  fact  that 
alosser  number  in  Texas  voted,  44.4  percent,  does  not  raise  any-  pro-, 
sumption  t^iat;  Uiepe  was  any  election  rascality  of  any  kind  whatsoever 
intheStateof Texas^, .  '• -Y-  v  . 

So  I  say,  Mr.  Attorney  General,  that  I  do  not  think  there  is  ness&vily 
any  logical  connection  between  the  assumption  based  oii  these  per¬ 
centages  and;  the  presumption  that  there  was  a' violation  of  the  14th 
ameriainenf.  .  ' \ 

Attorney  General  Katzunbach.  Senator,  I  do  hot  know  whether  it 
is  logical— a  Jpgical  connection. or  nqt,  but  there  is  a  connection  in  fact 
between  t^em  and, X.thihk  that  is  the  important  connection. . .  Y  • '  Y 
Ifl.xmghtexplaihwhylsayth^t.  . 

..1^ehatot!Eny»t...yes;  ...  '  ... 

Attorney  General  .JGyrzENRMjp/  In  the  1964  election,  about  61  per¬ 
cent  oftbc  electorate. on  a  national,  Average  voted/  There  were  nips 
States  in  which  less  than  50  percent  voted,.  .Slight  of  those  .States  were 
located  in  the  old  ,Opnifederacy.  Seven,  of  those.  States  had  literacy 
tests,  seven  out  of  thp.  nine  under  5Q  , percent.  There  were  two  States 
which  did  n^t  have  literacy  tests. 

.  Qf  the  seven;  States  that  have  literacy  tests,  six  of  them  are  located 
in  the  Sputh,  ,  Ip.  feme  of — hye  .of  thpse  States— excuse  me,  four; of 
thosp  States,.. ^re  have  won  one  of  more. cases  with  respect. to.  voting 
discripiipation.  All  of  those  States  have  a  large  Negro  population. 
Insofar  as  our  figures  ore  accurate  and  there  is  a  difficulty  with  respect 
to  figures  on  Negro,  registration  in  piahy.  areas,  in  thpse  States,  there 
is  a  substantially  less  number  of  Negroes  registered  than  whites  regis¬ 
tered  within  those  States  which  pave,  large  Negro  populations. 

In  addition  to  that,  we  find ’that  the  net  which  *s  cast  picks  up  34 
counties  in  1  State — that  is  the  State  of  North  Carolina,,  again  a  State 
located  within  an  ^area  'iyher^^  I'  think  you  would  agree,  that  has 

\  Senator  Ervin.  T  would  not  agree  with  anything  like.  that.  X  have 
lived  there  all  my  life  and  I  do  not  think  thereTias  been,  any  sub¬ 
stantial  racial  discrimination  on  the  ground  of  voting  since  X  started 
to  vote  in  1022.' '  :  !  „  :  ,  1  ,  '  .  . 

Attorney  General  KATsfENBAtnai  l  did  not  say  on  the  ground  of 
voting,  Senator.  I  said  wfthih  an  area  where  tnere  had  teen,  racial 
discrimination  against  Negroes  hi  various  respects;  that  is,  segregated 
facilities,  that  kind  of  respect. 

It  picked  lip  34  counties  there.  .  It  picked  up  three  other  counties 
in  the  trhole.  of  the  United  States  out  of  hundreds.  Apache  County 
in  ; Arizona;  ‘  Aroostook  .County  in  Maine,  and  Elmore  County  iri 
Idaho.  Neither  the  ^roostook  County  in  Maine  nor  Elmore  County 
in  Idaho  lias' a  substantial  Negro  population.  Apache  County  in 
Arizona  does  dot’  have  a  substantial  Negro  population,  but  it  does 
have  a  fairly  substantial  Indian  population.  : 

It  seem s  t o’  me,  under  those  circumstances,  Senator,  it  could  be  a 
reasonable  inference  from  those  facts  that  the  reason  for  the  low  Vote; 
mining  11 percent  or.  moip  underdhe  national  average,  bPuld  be  the 
fact  that  Negroes  were  not.  registered  and  not  voting. 

Now,  I  agreed  with  you  earlier  in  a  statement  that  yob  got,  I  think, 
from  American  'juti^pj'hderice', ;  Iii  a  tnatteit  offt  commission  ruling, 
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mi  administrative  agency  issuing  a  ruling,  Mr,  Justice  Brondeis  once 
said,  and  I  think  the  some  test  applies  to  what  amounts  to  a  finding 
by  Congress : 

Its  authority  to  legislate  is  limited  to  establishing  a  reasonable  rule*  But  in 
esta  bllshing  a  nil  e  of  general  application— 

as  this  does— 

it  is  not  a  condition  of  its  validity  that  there  be  adduced  evidence  of  Its  appro¬ 
priateness  in  respect  to  every  railroad  to  which  it  will  be  applicable*  In  tbte 
connection,  the  Commission,  like  other  legislators,  may  reason  from  the  par¬ 
ticular  to  the  general  (The  Asaifftied  Car  Caee»,  274  0.9*  504,  533  (1927) ). 

Now(  in  this  bill,  because  of  the  fact  that  the  net  cast  out  on  this 
might  include  places  in  which  there  never  had  been  any  voting  dis¬ 
crimination,  section  3(c)  was  added  so  as  to  permit  those  areas  in 
which  the  assumption  was  not  valid  to  come  in  and  to  demonstrate 
that  it  was  not  valid-  That  seems  to  me  a  reasonable  judgment  by 
Congress  to  make  and  if  this  legislation — that  this  legislation  is 
reasonable  and  is  appropriate  to  the  end  to  be  served*  That  is,  in 
essence,  the  argument  that  we  make  with  respect  to  this* 

Senator  Ekvin*  Well,  I  wish  you  could  explain  the  voting  turnout 
in  the  State  of  Texas,  for  example,  as  compared  with  the  State  of 
North  Carolina?  We  out  voted  the  State  of  Texas  by  some  7  or  8 
percentage  points  and  we  had  no  hot  Senate  race  like  they  had  between 
Senator  Yarborough  and  the  Republican  candidate  for  the  Senate. 
We  had  no  hot  Governor  race  like  that  between  Governor  Connally 
and  Mr*  Cox*  And  we  had  no  native-born  son  running  for  President 
of  the  United  States.  I  would  like  for  you  to  explain  why  only  44*4 
percent  of  the  people  of  voting  age  in  Texas  voted. 

Attorney  General  Katzenbach.  Poll  tax*  ' 

Senator  Ervin.  Poll  tax  ? 

Attorney  General  Katzenbach*  Yes. 

Senator  Ervin*  Has  not  the  Federal  poll  tax  been  repealed  ? 

Attorney  General  Katzenbach,  Yes,  but  they  had  to  pay  a  poll  tax 
to  vote  for  the  State  officials. 

Senator  Ebvin*  But  they  did  not  have  to  pay  a  poll  tax  to  vote  for 
the  President  and  the  44,4  percent,  represented  the  people  who  voted 
in  the  presidential  election  and  there.  Was  no  poll  tax  in  the  presi¬ 
dential  election*  So  I  think  that  you  might  offer  another  explanation 
as  to  the  presidential  election, *  The  p<3l  tax  did  not  apply  to  the 
Senate  facei,  either. 

Attorney  General  Katzenbach,  No,  thatik  true,  Senator,  but  I  still 
think  the  fact  that  the  poll  tax  existed,  people^fenew  that  it  existed — 
I  do  not  know  whether  a  lot  of  people  even  knew*  that  it  did  not  apply 
to  Federal  elections.  They  knew  that  it  had  been  applied  for  years. 
I  would  think  that  that  would  count — at  least  be  one  explanation  for 
the  low  voting  percentage.  I  do  know  that  it  was  not  a  literacy  test 
because  they  do  not  have  literacy  tests,  ^ 

Senator  Ervin.  And  yet,  since  they  have  no  literacy  test  to  impede 
their  voting,  they  are  to  be  exempt  from  all  implications  of  any  ras¬ 
cality,  whereas  counties  of  No^th  Carolina*  in  which  the  vote  was 
heavier,  are  going  to  be  charged  with  that.  And  they  arei  going  to 
have  their  power  to  apply  the  literacy  tests  of  North  Carolina,  the 
power  to  manage  their  own  elections,  taken  away  from  them  unless 
they  can  come  all  the  way  up  to  the  District  of  Colombia  and  prove 
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before  a  court  that  they  are  as  pure  as  the  driven  snow,  not  only  in  a 
presidential  election,  but  for  the  10  years  preceding  the  trial  m  the 
case* 

Attorney  General  Katzenbacil  That  is  correct,  Senator. 

Senator  Ervin*  Now,  I  notice  here  also — do  you  not  think  perhaps 
that  apathy  had  a  good  deal  to  do  with  the  people  of  Texas  not  voting 
in  a  presidential  race? 

Attorney  General  Katzenbacil  I  think  apathy  is  a  good  reason 
for  the  fact  that  unfortunately,  a  good  deal  of  Americans  who  do  not 
have  any  other  reasons  for  registering  do  not  vote.  I  am  not  suggest¬ 
ing  that  the  only  reason  here  why  people  do  not  vote  is  racial 
discrimination.  But  I  am  suggesting  that  assuming  apathy  runs 
somewhat  constantly  through  the  American  public,  #1  percent  voted 
in  that  election  on  a  national  average*  Therefore,  less  than  60  per¬ 
cent  voted  in  these  areas*  Then  I  would  just  be  repeating  the  argu¬ 
ment  1  made  before,  which  I  shall  not  bore  you  with. 

Senator  Ervin,  Do  you  not  know  that  the  greatest  communications 
media  in  the  world  are  probably  located  in  New  York  City  ? 

Attorney  General  Katzenbach.  The  greatest  number  i 

Senator  Ervin.  Media  of  communications.  There  are  more  TV 
broadcasts  there  and  more  papers  printed  there.  You  have  a  highly 
literate  population  in  New  York,  do  you  not! 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  Can  you  explain  why  it  was  that  only  51.3  ^percent 
of  the  people  of  New  York  City  voted  in  the  last  election  ?  They  have 
a  literacy  test,  but  they  have  no  sinful  southerners  up  there  admin¬ 
istering  their  literacy  tests. 

Attorney  General  Katzrnbacii.  No,  but  a  good  many  Puerto 
Eicans  are  excluded  in  the  State  of  New  York  by  the  English  Ian- 
guagetesL  That  would  explain  it  in  part. 

To  go  back  to  my  text  answer  for  a  minute,  Senator,  you  know,  a 
poll  tax  exemption  certificate  was  required  of  Federal  electors  there. 
And  I  think  the  fact  of  that  certificate  may  have  been  a  factor  in 
keeping  people  away  from  the  polls. 

Senator  Ervin.  Under  this  bill  the  literacy  test  that  applies  to  the 
Puerto  Eicans  in  New  York  would  still  remain  in  full  force  and  effect, 
unaffected,  and  the  literacy  teat  in  34  counties  of  North  Carolina 
would  be  outlawed,  is  that  not  so  ? 

Attorney  General  Katzenbacil  That  is  right,  Senator,  because  this 
is  based  on  the  15th  amendment.  And  I  do  not  believe  that  that 
situation  in  New  York  could  be  cured  under  the  15th  amendment. 
It  might  be  cured  under  the  14th  amendment,  I  would  be  inclined  to 
think  that  it  could. 

I  do  not  understand  why  the  State  of  New  York  lias  not  cured  it  for 
itself. 

Senator  Ervin,  But  anyway,  the  Puerto  Eicans  cannot  account  for 
the  difference  between  the  100  percent  of  the  people  of  voting  age  in 
New  York  City  and  the  53.3  percent  of  those  people  in  New  York 
City  who  have  actually  voted  in  tfye  presidential  election  S 

Attorney  General  Katzenbacil  3  think  that  is  true,  Senator.  I 
might  account  for  part  of  the  difference  between  the  51  and  61  per¬ 
cent  national  average,  which  I  would  think  would  be  a  more  relevant 
figure,  perhaps,  to  use, 
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Mississippi  was  33  percent,  I  believe,  and  I  think  that  might  be 
accounted  for  by  the  fact  that  there  is,  with  a  large  Negro  population, 
only  6  percent  of  the  Negroes  are  registered. 

Senator  Ervi^  We  are  talking  about  New  York  right  now.  I 
would  like  to  stick  to  it*  1 

The  whole  State  of  New  York  only  voted  2  points  or  less  above  the 
national  average.  They  voted  only  63.2  percent.  And  yon  have  two 
very  strong  political  parties  there,  do  yon  not? 

Attorney  General  Katzenbach.  Yes,  but  there  was  not  great  en¬ 
thusiasm  for  the  Itepublican  candidate  for  President.  ■  ■  -  ■ 

Senator  Ervin.  Yes,  but  there  was  great  enthusiasm  on  the  one  side 
or  the  other  for  the  two  candidates  of  the  Senate  ? 

Attorney  General  Katzenbach.  Yes,  there  was  a  good  deal  of  feel¬ 
ing  on  it, 

Senator  Ervin.  I  would  like  to  say  this,  that  while  we  are  talking 
about  percentage,  if  1  percent  of  as  much  money  were  spent  in  North 
Carolina  as  was  reputed  to  be  spent  in  that  Senate  race,  we  would 
have  gone  far  beyond  New  York’s  63*2  percent,  in  my  judgment. 
That  is  a  matter  of  conjecture. 

Attorney  General  Katzenbach,  Most  of  the  elections  were  not  con¬ 
tested  in  North  Carolina. 

Senator  Ervin.  In  practically  every  congressional  district  there 
was  a  race  in  New  York,  was  there  not? 

Attorney  General  Katzenbach.  Yes,  I  thought  there  was  not  in 
North  Carolina* 

Senator  Ervin.  There  are  not  many  hot  congressional  races  in 
most  of  those  counties  where  these  are  located.  In  many  cases,  there 
is  no  contest  at  all.  And  there  were  county  tickets  in  virtually  every 
county  in  New  York,  was  there  not? 

Attorney  General  Katzenbach,  Yes, 

Senator  Ervin.  And  there  was  hotly  contested  tickets  in  virtually 
every  county  of  New  York  ? 

Attorney  General  Katzenbach.  Yes, 

Senator  Ervin.  And  now  contrast  that  to  a  situation  where  44 
percent  of  the  legislators  had  no  opposition  whatever. 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  Now,  go  back  to  Texas  for  a  minute.  The  figures 
show  that  in  the  State  of  Louisiana,  which  is  one  of  these  States  that 
this  bill  would  hit,  47.3  percent  of  the  voters  in  Louisiana  voted, 
whereas  only  44,4  percent  of  the  people  in  Texas  voted. 

Attorney  General  Katzenbach.  Yes.  ,  . 

Senator  Ervin.  How  do  you  explain  that  difference? 

Attorney  General  Katzenbach.  I  explain  it,  Senator,  in  the  same 
way  I  explained  it  before.  I  think  that  the  test  that  we  have  here  and 
the  States  it  has  picked  up  are  generally  valid.  I  said  I  thought  there 
were  reasons  why  the  vote  was  low  in  Texas  and  I  described  those 
reasons  as  the  poll  tax  and  as  the  need  for  a  Federal  certificate  at  that 
time. 

Louisiana — there  has  been  pretty  good  compliance  with  the  16th 
amendment.  In  the  southern  part  of  the  State,  in  the  Oatholio  parishes 
and  the  parishes  around  New  Orleans.  The  northern  .part  of  the 
State  is  one  of  the  worse  areas  with  respect  to  voting  diperimination 
that  there  is  in  the  United  States.  I  think  the  low  vote  in /Louisiana 
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is  fairly  attributable  to  the  voting  discrimination  that  exists iii  a 
large  part  of  that  State,  though  with  gteat  credit  to  the  southern  part 
of  the  State,  the  same  discrimination  does  not  exist  there  as  it  does  in 
the  northern  parishes. 

Senator  Ervin,  Yet  this  bill,  like  the  rain  which  the  Lord’  send& 
upon  the  just  and  the  unjust*  would  apply  in  like  manner  to  the  just 
people  of  southern  Louisiana  as  it  applies  .to  those  in  northern 
Louisiana? 

Attorney  General  Katzenbacii.  That  is  right,  Senator*  I  do  not 
think  that  Congress  has  ever  been  able  to  enact  a  piece  of  legislation 
that  is  so  precise  that  nobody  is  caught  up  within  it  where  there  might 
not  be  a  reason  for  it*  If  you  enact  gun  legislation  for  example,  and 
you  put  reasonable  rules  and  regulations  on  gun  legislation,  you  none- 
theless  may  be  prohibiting  guns  to  people  to  whom  there  would  be  no 
danger  to  give  them,  who  would  know  how  to  handle  them.  This  hap- 

Eens  repeatedly,  as  the  quote  from  Mr,  Justice  Brandeis  shows. 

[ake  a  general  regulation  with  respect  to  railroads  and  it  may  not 
operate  with  exactly  the  same  force  and  effect  on  every  railroad.  There 
is  a  need  for  general  terms  in  legislation,  for  general  standards  in 
legislation,  lx  those  general  standards  are  reasonably  calculated  to 
produce  the  results,  to  solve  the  problem,  then  I  believe  that  it  is  an 
appropriate  means  of  enforcing  in  this  instance  the  15th  amendment. 
It  there  is  a  better  way  of  cutting  it  but  you  get  the  same  results, 
then  I  do  not  even  think  that  that  means  that  this  is  not  an  appropriate 
w^y  of  doing  it. 

We  have  tried  to  draft,  with  the  help  of  many  people,  a  law  that 
does  get  at  the  problem,  that  does  resolve  the  problem,  that  does  hit 
the  areas  where  there  is  racial  discrimination  and  which  works  as  ofc 
jectively  and  as  fairly  as  we  were  able  to  draft  it  to  make  it  work  and 
I  have  no  doubt  that  it  is  constitutional,  I  think  it  is  fairly  strong 
medicine,  Senator,  but  we  have  not  succeeded  under  the  three  preceding 
acts  to  deal  with  this  problem  where  ii  exists  and  at  tlie  heart  of  where 
it  exists.  t. 

Some  States  made  great  progress  in  this  respect.  ! 

Senator  Ervin.  Can  you  tell  me  of  any  other  act,  assuming  that  this 
would  be  enacted  into  law,  that  has  been  passed  by  the  Congress  since 
1868  that  was  so  phrased  that  it  would  only  apply  to  One  section  of 
the  country  ? 

Attorney  General  Katzenbach.  I  do  not  think  this  js  so  phrased 
as  to  only,  apply  to  one  section  of  the  country.  I  think  this  is  so 
phrased  that  perhaps  only  one  section  of  the,  country  brought  itself 
within  its  provisions* 

I  mean  by  that  if  the  15th  amendment,  Senator,  for  the  sake  of  dis- 
cussion,  if  the  15th  amendment  will  be  violated  in  6  States  and  you 
then  enact  a  law  and  not  in  any  of  the  other  42,  and  you  then  enact  a 
law  to  enforce  the  15th  amendment,  it  would  obviously  only  apply  to 
those  6  States  that  wei^e  in  violation* 

Senator  Ervin,  Do  you  know  of  any  other  time  Congress  has  been 
asked  to  pass  a  law  that  would  only  apply  to  one  section  1 
Attorney  General  ICatzenhaoet.  The  1964  Civil  Bights  Act,  if 

seemed  to  me,  only  had  a  real  application - 

Senator  Ervin.  Oh,  it  covered  the  whole  country  by  its  terms. 
Attorney  General  Katzpnbaoh,  Well,  so  does  this  by  its  terms, 
Senator, 
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Senator  Ervin,  It  was.  applicable  to  the  entire  country*  And  in 
your  voting  rights  section  or  the  Civil  Rights  Act  of  1964;  according 
to  its  terns,  it  applied  to  every  election  official  in  the  United  States. 

Attorney  General  Katzenbach*  I  know.  This  law  by  its  terms  ap¬ 
plies  to  every  State  in  the  country.  It  happens  that*  taking  that 
standard  that  1ms  been  put  in  there,  it  is  reduced  as  far  as  States  are 
concerned  to  seven  States,  one  of  which  is  in  the  Far  Northwest,  sis 
of  which  are  in  the  South. 

As  far  as  counties  are  concerned,  outside  those  States,  most  of  them 
are  in  the  South,  There  are  three  it  could  apply  to :  one  in  the  Middle 
West,  one  in  the  Northeast,  one  in  the  Southwest. 

Senator  Ervin.  And  that  is  because  the  terms  of  this  statute  were 
drafted  so  that  they  would  have  that  result;  is  it  not  true? 

Attorney  General  Katzenbach.  It  was  certainly  our  intention,  Sen¬ 
ator,  to  cover  those  areas  where  we  thought  the  15th  amendment— was 
a  strong  probability  that  it  was  being  violated.  It  is  to  to  enforce 
the  15th  amendment. 

Senator  Ervin,  Would  you  favor  the  passage  of  a  law,  for  example, 
against  smuggling,  and  say  they  are  only  smuggling  down  on  the 
Mexican  border  ana  therefore  we  will  fix  the  law  so  it  will  only  cover 
the  Mexican  border  ? 

Attorney  General  Katzenbacii.  Senator,  I  suppose  if  it  were  a  law 
against  smuggling  and  there  was  smuggling  on  the  borders,  it  could 
only  cover  those  States  along  the  borders* 

Senator  Ervin.  And  this  law  in  our  judgment  covers  the  15th 
amendment  violations?  Congress  picks  out  certain  States  and  de¬ 
clares  by  legislative  enactment  that  these  States  violate  the  15th 
amendment,  while  all  the  other  States  are  acquitted  of  that  charge. 
Is  that  not  the  effect  of  the  hill  ? 

Attorney  General  Katzenbach.  Senator,  the  effect  of  this  bill  is  to 
cover  those  areas  which  have  literacy  tests  which  have  been  a  major 

1>robIem  for  us  in  terms  of  racial  discrimination  and  where  there  is 
ess  than  50  percent  who  voted  in  the  1964  election,  because  we  believe 
that  the  relationship  between  those  figures  and  the  15th  amendment 
was  sufficiently  close  for  this  to  be  a  racial  judgment. 

Senator  Ervin,  Well,  the  effect  of  these  mils — and  I  will  ask  if  it 
were  not  for  this  deliberate  purpose — is  to  outlaw  the  literacy  tests  in 
about  6  or  7  States  or  parts  of  Stated  and  to  allow  literacy  tests  to 
continue  to  exist  in  the  other  14  States  which  have  hem.t 
Attorney  General  Katzenhach*  There  jgjaio  objection  to  literacy 
tests.  While  I  personally  do  not  think  much  of  them,  there  is  no 
objection  to  literacy  tests  in  any  area  where  tbey*have  been  used  and 
fairly  applied  and  administered  throughout  the  past/  The  effort  here 
was  not  to  abolish  literacy  tests  except  in  those  areas  where  there  was 
reason  to  believe  that  those  literacy  tests  had  been  used  for  purposes 
of  violatingthe  15th  amendment* 

Senator  Ervin.  Let’s  see  if  you  will  concede  that  this  bill  was  delib¬ 
erately  written  with  the>  objective 'of  establishing  a  legislative  enact¬ 
ment  stating  that  certain  States  in  certain  areas  were  violating  the 
15th  amendment  whereas  other  States  and  areas  were  not  ? 

Attorney  General  Katzenbach*;  Senator,  in  searching  the  test  that 
made  a  relationship  between  the  15th  amendment  and  these  factors, 
I  think  one  could,  as  X  have  said  repeatedly  here,  fairly  make  this 
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assumption  in  this  test.  If  checking:  that  against  our  figures,  it  in¬ 
dicated  that  the  States  of  Mississippi,  Louisiana,  Alabama  were  not 
included  within  this  test,  I  would  have  had  doubts  about  the  test 
myself,  because  I  know  those  are  areas  where  we  have  brought  repeated 
cases  where  we-^where  we  have  won  cases  and  we  have  the  facts 
in  other  cases  which  I  believe  establish  violations  of  the  15th  amend¬ 
ment. 

So  I  am  frank  to  say  if,  in  experimenting  as  we  did  with  various 
tests  to  try  to  get  them  fair  ana  objective,  and  with  a  relationship 
between  that  and  the  15th  amendment,  if  I  had  discovered  that  a  test 
worked  out  in  such  a  way  that  it  included  six  States  with  no  Negro 
populations  and  eliminated  all  States  with  large  Negro  populations, 
I  would  have  looked  again  at  the  test. 

Senator  Ervin*  Now  has  the  Department  of  Justice  brought  any 
voting  rights  suit  in  the  State  of  Virginia  f 
Attorney  General  Katzenbach*  No  ;  we  have  not,  Senator. 

Senator  Ervin,  Has  the  Department  of  Justice  brought  any  suit 
in  the  State  of  North  Carolina  ? 

Attorney  General  Katzenbacii,  No ;  we  have  not,  Senator,  We  did 
prepare  some  cases  in  North  Carolina  and  then  discussed  our  evidence 
with  local  officials  and  the  local  officials  agreed  rather  quietly  and 
without  publicity  to  cure  the  situation  which  existed  in  those  counties. 
Senator  Ervin*  Well,  you  never  brought  any  cases,  did  you  ? 
Attorney  General  Katzenbaoh.  No  ;  we  have  never  brought  a  case 
anywhere  where  we  thought  we  could  solve  it  without  it* 

Senator  Ervin*  Did  you  bring  any  cases  in  South  Carolina,  voting 
rights  cases  ? 

Attorney  General  Katzenbach,  Only  investigations,  Senator.  We 
have  not  brought  any  cases  there  yet. 

Senator  Ervin.  Did  you  bring  any  voting  rights  cases  in  Georgia? 
Attorney  General  Katzenbach.  Yes,  Senator- 
Senator  Ervin,  How  many  and  where? 

Attorney  General  Katzenbach.  We  brought  one  case,  there  was 
one  in  I960  in  Terrell  County,  Ga* 

Senator  Ervin,  That  was  brought  under  the  old  1957  act  S 
Attorney  General  Katzenbach,  Yes. 

Senator  Ervin,  It  was  brought  in  Terrell  County,  the  Bams  case* 
Attorney  General  Katzenbacii.  Yes. 

Senator  Ervin,  Have  you  brought  any  other  in  Georgia? 

Attorney  General  Katzenbach.  In  Bibb  County,  B-i-b-b. 

Senator  Ervin*  There  are  two  casee  in  Georgia,  As  far  as  North 
Carolina  and  Virginia  are  concerned,  you  were  able  to  work  out  all  of 
your  voting  problems  without  even  using  all  of  the  existing  laws? 

Attorney  General  Katzenbach,  No,  Senator;  and  I  will  tell  you 
why  that  is  not  quite  a  proper  inference  to  draw.  We  work  with  a 
limited  number ,or  lawyers  in  the  Department  of  Justice*  As  my  test¬ 
imony  indicated,  these  cases  take  a  great  deal  of  time  to  prepare, 
to  bring,  to  argue  and  to  try.  The  decision  was  made  by  my  predeces¬ 
sor  to  concentrate  the  efforts  of  the  Civil  Eights  Division  in  those  areas 
where  the  problem  was  most  aggravated,  not  in  areas  where  the  prob¬ 
lem  might  exist,  but  where,  as  a  general  proposition,  it  was  less  ag¬ 
gravated,  So  we  have  concentrated  our  litigative  efforts  largely  in 
northern  Louisiana,  in  the  whole  State  of  Mississippi  and  in  several 
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counties  of  Alabama,  and  against  the  whole  State  of  Mississippi,  the 
whole  State  of  Alabama,  the  whole  State  of  Louisiana*  This  is  where 
we  simply  have,  so  to  speak,  focused  our  resources 

I  do  not  think  that  the  inference  could  be  fairly  drawn  that  be¬ 
cause  we  have  not  brought  cases  elsewhere,  there  may  not  be  racial  dis¬ 
crimination,  Those  are  clearly,  Senator,  the  areas  where  the  problem 
in  most  severe  in  this  country. 

Senator  Ervin.  How  many  lawyers  do  you  have  in  the  Civil  Eights 
Division  of  the  Department  of  Justice  ? 

Attorney  General  Katzenragh.  We  now  have  just  a  few  over  100, 
Senator,  as  a  result  of  the  increase  to  enforce  the  1964  act.  During 
most  of  the  period  we  are  talking  about,  there  were  between  40  ana 
45  lawyers  in  the  Civil  Eights  Division.  It  take©  about  six  lawyers 
1  year  to  go  over  the  records  and  to  prepare  one  difficult  case. 

Senator  Ervin.  You  have  a  U.3.  attorney  and  several  assistants 
subject  to  the  direction  of  the  Department  of  Justice  in  every  district 
in  the  country,  do  you  not? 

Attorney  General  Katzenragh.  Yes,  we  do,  Senator*  And  they  are 
very  busy  people. 

Senator  jErvin.  You  have  the  FBI  available  to  make  investigations, 
do  you  not?  ■ 

Attorney  General  Katzenbach.  Yes,  we  do,  Senator. 

Senator  Ervin.  And  how  many  investigators  does  the  FBI  employ? 

Attorney  General  Katzenbach.  How  many  are  there ! 

Senator  Ervin.  Yes. 

Attorney  General  Katzenbach.  Throughout  the  United  States, 
there  are  about  6,000, 

who  visit  all  of  the  localities  and  all  of  the  States  in  the  Union  who 
can  obtain  information  of  the  voting  pwvision,  do  you  not? 

Attorney  General  Katzrnbach.  Yes,  we  do,  Senator,  but  I  have 
never  given  the  assignment  of  preparing  a  law  case  to  a  marshal 

Senator  Ervin.  But  you  have  to  nave  some  investigations-; — 

Attorney  General  Katzenbach.  They  are  not  trained  for  investiga¬ 
tions,  Senator,  they  are  trained  for  other  purposes. 

Senator  Ervin.  That  is  true,  but  you  have  not  only  had  that,  you 
have  had  the  assistance  of  all  these  various  organizations  like  the 
NAACP  in  collecting  i nf ormation,  have  you  not? 

Attorney  General  ICatzenbach.  No,  Senator,  Our  method  of  col¬ 
lecting  information  is  tp  go  and  get  and  examine  the  voting  records 
and  from  the  voting  records,  try  to  show  a  pattern  of  practice  of  dis¬ 
crimination,  This  means  going  over  every  application  that  has  been 
made  for  a  period  of  time;  then  you  have  to  identify  the  people  as 
whites  or  Negroes. 

Now,  in  the  State  of  Mississippi,  for  example,  Congress  enacts  a  law 
that  give#  us  power  to  go  in  and  to  get  voting  registration  records. 
The  Legislature  of  Mississippi  immediately  thereafter  enacts  a  law 
which  makes  it  permissible  to  burn  all  voting  records.  The  State  of 
Mississippi  then  forbids  voting  record©  to  be  kept  on  a  racial  basis  at 
all,  so  that  we  have  the  problem  of  going  out  with  the  Bureau  and 
identifying  each  person  to  find  out  whether  they  are  white  or  Negro, 
because  we  have  to  do  that  to  make  the  pattern  of  practice. 

Senator  Ervin.  Has  it  been  a  Federal  crime,  since  195V  to  destroy 
a  voting  .record?.-  /  “ 
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Attorney  General  KAtzenbaoh.  Only  since  I960. 

Senator  Ervin.  Well,  that  is  4  years. 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin,  Have  you  prosecuted  anybody  for  violation  of  that 
statute?  . 

Attorney  General  Katzenbach*  No,  I  do  not  believe  so.  Senator. 
Senator  Ervin.  What  is  the  use  of  passing  a  statute  ir  you  do  not 
use  it?  .  , 

Attorney  General  Katzenbach.  There  is  a  lot  of  statutes  you  do  not 
prosecute  people  under  if  they  have  not  violated  them.  - 
Senator  Ervin.  You  have  just  said  the  people  of  Mississippi 
violated  it. 

Attorney  General  Katzenbach.  They  did  before.  They  passed  a 
law  which  made  it  permissible  to  bum  all  their  records.  1  misstated 
it,  because  they  passed  that  just  before  the  1960  act  came  into  being 
and  we  could  not  have  ex  post  facto  law- 
Senator  Ervin.  But  under  the  Federal  supremacy  law,  that  law  has 
been  invalidated,  has  it  not?  , 

Attorney  General  Katzenbach,  Yes, 

Senator  Ervin.  For  4  years? 

Attorney  General  Katzenbach.  Yes,  but - 

Senator  Ervin,  For  the  past  4  years- - 

Attorney  General  Katzenbach.  I  can  assure  you  in  Mississippi,  we 
would  have  to  litigate  that  to  the  Supreme  Court. 

Senator  Ervin.  As  a  lawyer,  I  do  not  object  to  litigation.  I  would 
rather  have  my  rights  litigated  than  have  them  fixed  by  a  judicial 
declaration  without  a  trial. 


Attorney  General  Katzenbach.  Senator,  if  I  could  go  back  to  what 
you  said  earlier,  and  I  think  it  is  really  the  key  point  Fere,  when  you 
made  your  very  excellent  and  I  know  very  sincere  statement  about  the 
duties  of  State  officials,  we  would  not  have  any  problems^  there  would 
not  be  any  need  for  this  legislation  whatsoever  if  in  this  field.  State 
officials  had  in  certain  areas  complied  in  the  same  wav  with  the  Federal 
Constitution  and  with  the  Federal  laws  as  one  would  expect  normally. 
It  is  part  of  our  Federal  structure  that  they  should  and  our  Federal 
structure  depends  on  the  fact  that  they  do.  The  surest  way  of  destroy¬ 
ing  the  rights  of  States  and  the  surest  way  of  interfering  with  proper 
federalism  comes  about  where  State  officials  simply  will  not  obey  Fed¬ 
eral  law  no  matter  how  clearly  that  Federal  law  is  stated  in  statute  or 
stated  in  judicial  decisions.  Our  experience  in  the  voting  area  has 
been  this,  that  Ho  matter  what  is  decided  by  courts,  no  matter  what  is 
passed  by  Congress  in  this  respect,  eveiy  single  place  in  some  States, 
the  only  way  you  can  get  compliance  is  to  Ktig&te  and  then  that  is 
defended,  it  is  defended  up  through  every  court  procedure  to  the  Su¬ 
preme  Court,  no  matter  how  clear  and  obvious  tne  points,  no  matter 
how  many  timek  those  same  points  have  been  decided,  until  eventually 
you  get  a  decree. 

Then  the  decree  is  examined  carefully  to  see  whether  there  is  any 
way  in  which  a  certain  practice  not  explicitly  prohibited  by  the  decree  - 
can  be  engaged  in  for  the  same  discriminatory  purposes. 

When  this  is  done  and  you  go  back  to  court  to  get  the  judge  to 
broaden  the  decree,  his  capacity  and  jurisdiction  to  do  that  is  litigated, 
then  that  is  taken  on  appeal  and  that  is  taken  to  tho  Supreme  Court. 
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When  you  run  out  of  these  things,  the  legislature  enacts  a  new  test 
and  that  has  to  be  litigated  and  appealed  and  go  to  the  Supreme  Court* 

If  these  people  were  doing  what  you  and  X  believe  they  should  be 
doing,  this  Congress  would  not  be  considering  this  act* 

Senator  Ebvin*  That  would  be  a  heavenly  condition*  If  everybody 
would  obey  all  the  laws,  we  would  have  no  need  for  a  Department  of 
Justice - 

Attorney  General  Katzenbach.  Not  everybody,  State  officials,  peo¬ 
ple  who  have  taken  an  oath  to  uphold  not  merely  their  own  constitution 
but  the  Constitution  of  the  United  States* 

Senator  Ervin*  These  cases  are  all  tried  in  a  Federal  court,  are  they 
not? 

Attorney  General  Katzenbach,  Yes;  they  are. 

Senator  Ervin.  They  are  tried  by  judges  selected  in  the  first  in- 
stance  by  the  Department  of  Justice,  are  they  not? 

Attorney  General  Katzenbach.  That  is  one  way  of  putting  it, 
Senator. 

Senator  Ervin*  And  that  is  about  the  only  way  you  can  put  it,  is  it 
not? 

Attorney  General  Katzenbach,  Senator,  all  the  judges  that  have 
decided  cases  have,  of  course,  been  nominated  by  the  President  and 
with  the  advise  and  consent  of  the  Senate.  It  is  true  that,  as  you  know* 
the  Senators  play  a  role  m  recommending  judges. 

Senator  Ervin,  And  I  know  from  my  own  experience  that  the  De¬ 
partment  of  Justice  turned  down  some  I  recommended. 

Attorney  General  Katzenbach,  Yes,  from  time  to  time,  we  have 
done  that,  I  am  not  trying  to  say  we  have  not  played  a  role  or  to 
deny.  If  they  are  bad  judges^  and  I  am  not  saying  here  or  trying  to 
cast  any  reflection  on  the  judiciary,  but  certainly  the  Department  of 
Justice  has  played  a  role  in  their  selection  and  in  proving  their  quali¬ 
fications.  No  question  about  that* 

Senator  Ervin*  Let  us  see  if  we  can  get  to  something  else  we  can 
agree  upon. 

Attorney  General  Katzenbach.  You  arid  I  have  had  differences  on 
the  Constitution  before,  Senator. 

Senator  Ervin.  I  would  like  to  read  this.  It  is  sustained  by  many 
cases,  but  I  just  did  not  bring  the  whole  law  library.  I  do  not  have  as 
many  lawyers  as  the  Civil  Rights  Division  of  the  Department  of  Jus¬ 
tice.  I  do  not  have  as  many  messengers  either  and  the  ones  I  can  im¬ 
press  cannot  carry  too  many  books*  So  I  will  read  from  12  American 
Jurisprudence,  subject:  Constitutional  Law,  section  625,  starting  on 
page  317  and  going  to  318:  '  * 

A  cod  elusive  presumption  or  a  presumption  that  operates  to  deny  a  fair  oppor¬ 
tunity  to  appeal  It  violates  the  due  process  clause. 

Now,  do  you  agree  with  me  that  is  a  correct  statement  of  law? 

AttomeyGeneral Katzenbach,  Yes. 

SenatorERviN.  We  will  go  on  over  to  section  3(c) .  It  reads  as  fol¬ 
lows  : 

Any  State  with  respect  to  which  determinations  have  been  made  under  sub¬ 
section  (a)  or  any  political  subdivision  with  respect  to  which  such  determina¬ 
tions  have  been  made  as  a  separate  unit,  may  file  in  a  thfee-judge  district  court 
convened  in  the  District  of  Columbia  an  action  for  a  declaratory  judgment 
against  the  United  States*- alleging  that  neither  ,  the  .petitioner  nor  any  person 
acting  under  color  of  law  has 'engaged  during  the  ten  years  precedes  the  filing 
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of  the  action  In  acta  or  practices  denying  or  abridging  the  right  to  vote  for  rea¬ 
sons  of  race-  or  color*  If  the  court  determines  that  neither  the  petitioner  nor  any 
person  acting  under  color  of  law  has  engaged  during  such  period  in  any  act  or 
practice  denying  or  abridging  the  right  to  vote  for  reasons  of  race  or  color,  the 
court  shall  so  declare  and  the  provisions  of  subsection  (a)  and  the  examiner  pro* 
cedure  established  by  this  Act,  shall,  after  judgment,  bo  inapplicable  to  the 
petitioner*  Any  appeal  from  a  judgment  of  a  three- judge  court  convened  under 
this  subsection  shall  lie  to  the  Supreme  Court 

No  declaratory  judgment  shall  issue  under  this  subsection  with  respect  to  any 
petitioner  for  a  period  of  ten  years  after  the  entry  of  a  final  Judgment  of  any 
court  in  the  United  States,  whether  entered  prior  to  or  after  the  enactment  of 
this  Act,  determining  that  the  denials  or  abridgments  of  the  right  to  vote  by 
reason  of  race  or  color  hare  occurred  anywhere  in  the  territory  of  such  peti* 
tfoner. 

Now,  there  are  district  judges  in  every  State  covered  by  this  act* 
are  there  not* 

Attorney  General  Katzenbach*  Yes,  Senator* 

Senator  Ervin*  There  are  U*S.  courts  of  appeal  which  have  appel¬ 
late  power  over  those  district  courts  in  every  are  under  .this  act? 

Attorney  General  Katzenbach*  Yes,  Senator* 

Senator  Ervin.  Yet  this  provision  I  have  just  read  to  you  slams 
shut  the  door  of  every  courthouse  in  the  United  States  to  any  State  or 
to  any  political  subdivision  of  a  State  in  which  50  percent  of  the  people 
failed  to  vote  in  the  presidential  race  in  1064  except  the  District  Court 
of  the  District  of  Columbia,  does  it  not? 

Attorney  General  Katzenbach*  It  requires  them  to  come  to  the 
district  court,  yes. 

Senator  Ervin,  Well,  does  it  not  deny  jurisdiction  over  this  proceed¬ 
ing  to  every  Federal  district  court  except  the  district  court  sitting  in 
the  District  of  Columbia  ? 

Attorney  General  Katzenbach,  Yes,  it  does,  Senator, 

Senator  Ervin*  What  is  the  distance  between  New  Orleans  and  the 
District  of  Columbia  ? 

Attorney  General  Katzenbach,  I  tliink  it  is  about  1,000  miles,  is  it 
not,  Senator, 

Senator  Ervin,  I  would  estimate  that*  yes.  And  what  is  the  dis¬ 
tance  between  Mobile  and  the  District  of  Columbia  ? 

Attorney  General  Katzenbach,  I  would  think  that  would  be  rough¬ 
ly  the  same,  perhaps  a  little  less,  is  it? 

Senator  Ervin.  And  some  or  these  North  Carolina  counties  that 
would  have  to  come  up  here  under  this,  they  are  anywhere  from  275 
to  400  miles  away,  are  they  not?  ; 

Attorney  General  Katzenbach,  And  Alaska  is  about  4,000  miles 
away. 

Senator  Ervin.  The  Department  of  Justice  is  not  going  to  bring 
Alaska  down  hem 

Attorney  General  Katzenbach*  I  think  Alaska,  under  the  way  it 
is  drafted  now,  Alaska  would  have  to  come  into  court. 

Senator  Ervin,  So  Alaska  is  going  to  have  to  come  down  here  and 
exonerate  itself  under  tliis  bill. 

Attorney  General  Katzenbach,  Yes. 

Senator  Ervin,  Do.  you  think  it;  is  a  fair  system  of  justice  which 
compels  people  to  travel  250  or  1,000  or  3,000  miles  in  order  to  gain 
access  to  a  court  of  justice? 
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Attorney  General  Katzenbaoh.  Senator,  the  word  “people”  here 
you  are  talking  about  is  a  State  or  political  subdivision.  This  is  not 
an  issue  Of  Making  some  perfeon  deprived  of  any  funds, 

I  iriU  tell  you,  the  States  have  not  had  any  question  about  coming 
here  to  Washington  to  the  Supreme  Court* 

Senator  Ervin.  ■  Oh.  yes,  many  never  get  here. 

^  Attorney  General  Katzenbacii,  They  have  come  time  and  time  and 
tithe  again.  t  , 

Senator  Ervin.  This  not  only  applies  to  a  State,  but  this  would 
apply  to  any  little  election  district  m  the  State,  even  though  it  might 

Attorney  General  Katzenbach.  5  'do'  not  believe  soT  Senator.  There 
is  a  question  a s  to  what  the  term  political  subdivision”  meang.  I 
have  taken  the  view  in  the  other  body  and  I  would  state  it  here  that 
we  are  talking  about  the  area  in  which  people  are  registered,  the  ap¬ 
propriate  unit  for  registering.  I  believe  m  every  State  that  conies 
within  the  provisions  of  this,  we  are  talking  about  no  area  smaller 
than  a  county  or  a  parish. 

Senator  Ervin,  Do  you  not  think  you  had  better  amend  your  bill 
to  bo  providel  because  in  North  Carolina,  every  municipality  is  a 
political  subdivision  of  the  State,  even  every  sanitary  district  is  a 
subdivision  of  the  State.  Also,  every  election  district  is  a  subdivision 
of  the  State,  every  school  district  is  a  subdivision  of  the  State,  eyery 
special  bond,  school -bond,  district  is  a  subdivision  of  the  State. 

Attorney  General  Katzbnbach.  I  think  that  might  be  done  to  de¬ 
fine  political  subdivision  here  in  the  bill  in  that  way,  Senator.  That 
is  what  I  intended.  H  .  ; 

Senator  Ervin,  This  would  certainty  cover  Glen  Alpine  Township, 
even  though  its  population  would  not  be  more  than  250  people. 

Attorney  General  Katzenbacii.  It  was  not  intended.  Senator - 

Senator  Ervin.  It  does,  because  the  town  of  Glen  Alpine  is  certainly 
a  political  subdivision  of  the  State. 

Attorney  General  Katzenbach.  I  would  certainly  not  construe  the 
act  in  the  way  you  have  construed  it,  but  that  certainly  is  a  point  which 
could  be  clarified,  Senator. 

Senator  Ervin1.  It  should  be  clarified,  because  I  do  not  want  you 
having  any  official  authority  regulate'  any  elections  in  Glen  Alpine 
Township  or  Burke  County, 

Attorney  General  Katzenbach.  We  shall  stay  out  of  that,  Senator. 

Incidentally,  Senator,  I  was  thinking—r  do  not  know  that  it  makes 
a  lot  of  difference,  but  when  I  agreed  with  your  statement  about  due 
process,  I  was  wondering  whether  due  process  actually  does  apply  to 
a  State  or  political  subdivision  J  I  do  not  think  it  is  important,  be¬ 
cause  I  would  want  the  principles  of  due  process  to  apply  there,  but 
I  wondered  as  a  technical  matter  whether  they  would  be  a  person 
within  the  due  process  laws. 

Senator  Ervin.  This  could  be  an  argument  for  your  position. 

Attorney  General  Katzenbach.  It  does  not  Make  any  difference. 

Senator  Ervin.  If  the  State  6t  county  is  going  to  pass  on  these 
qualifications  to  vote,  the  decision^  are  mode  by  individuals,'  by  office¬ 
holders.  These  officeholders  who  kre  going  to  have  Ijheir  powers  taken 
away  from  them  are  individuals.  And  I  certainly  believe  if  the  Fed¬ 
eral  Government  is  not  willing  to  uphold  the  fundamentals  of  due 
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process  by  statute  to  a  State  or  political  subdivision  of  a  State*  it  is 
playing  a  sorry  role,  even  though  the  Constitution  may  not  specifically 
spell  out  due  process  in  this  area,  ;  1 
Attorney  General  KaTzenbach.  I  agree.  I  do  not  know  what  or 
whether  that  clause  applies,  but  I  agree  substantively  that  it  ought  to. 
It  ought  to  be  a  fair  procedure,  ana  I  think  under  this,  it  is; 

Senator  Ervin.  Now,  under  this  section  3 (cL  the  Government  does 
not  have  to  do  anything  to  make  out  a  case?  it  does  not  go  into  court  ? 
Attorney  General  Katzenbach*  That  is  right,  Senator. 

Senator  Ervin.  It  has  already  had  these  people  condemned  by  act 
of  Congress? 

Attorney  General  Katzenbacii.  I  think  ^condemned”  is  a  strong 
word*  Senator.  1  ;  :  \  i  m 

Senator  Ervin.  Does  not  subsection  3(a)  say  to  the  affected  States 
and  subdivisions,  “Sin<»  these  figures  apply  to  you,  you  have  mani¬ 
fested  to  our  satisfaction  that  you  are  not  worthy  to  exercise  your 
governmental  powers  and  you  have  to  prove  certain  facts  in  order  to 
establish' that  you  are  worthy,  namely,  that  these  figures  do  not  apply 
to  you”? 

Attorney  General  ICatkenbach.  Yes^  that  is  right. 

Senator  Ervin.  It  would  not  be  sufficient  under  this  law,  would  it, 
for  a  State  to  come  in  and  show  that  in  the  election  of  1964,  it  prac¬ 
ticed  ho  discrimination  against  any  votei*  either  with  respect  to  regis¬ 
tration  or  voting  on  account  of  race  or  color.  That  would  not  be  suffh 
cient  to  exonerate  him,  would  it  ? 

Attorney  General. Katzenbach.  No;  it  would  hot,  Senator;  that  is 
right.  ‘  ■  = 

Senator  Ervin.  So  you  have  a  rpresumptibn  as  far  as  1964  is  con* 
cemed  which  they  cannot  rebut  under  this  bill. 

Attorney  General  Katzenbach.  It  is  not  sufficient  for  them  to  show 
it  simply  in  1964  or  simply  in  I960.  What  they  have  to  show  is  that 
there  are  no  instances  of  this  or  a  number  of  instances  of  this  in  a  prior 
10-year  period.  i  F 

Senator  Ervin.  Do  you  not  think  that  any  fair  system  or  procedure 
which  raises  a  presumption  that  a  State  or  a  political  subdivision  of  a 
State  discriminated  against  people  in  connection  with  the  election  of 
1964  ought  to  contain  a  provision  so  that  the  presumption  can  be  re^ 
butted  by  proof  that  there  was  ho  such  discrimination  in  the  election 
of  1964?  ’  :  -  ^  _ 

Attorney  General  KatzbnMch.  May  I  explain  why  I  do  not  think 
that  is  correct,  why  I  do  not  think  that  is  a  reasonable  assumption?. 

Senator  Ervin.  I  would  like  to  have  an  explanation  of  that,,  as  I 
have  thought  about  it  for  a  long  time. 

Attorney  General ,  ICatzenbaoh.  Let.  me  see  if  I  can  explain  it 
People  attempt  to  register  to  vote,  I  do  not  know  whether  you  have 
permanent  registration  in  North  Carolina  or  not.  Do  you  ?  1 
Senator  Ervin.: Our  county  board  of  elections  can  order  a  reregT 
istration  whenever  they  see  fit,  or  they  cm  let  the  previous  registration 
stand.  This  depends  on  their  discretion.1  a  ;  v 
Attorney  General  ICATZEjfBAcu/hMy  point  on  this  would  be  that  if 
people  attempted  to  register  in  1965  ana  were  turned  down,  attempted 
to’ register  in  1958  and  wer?  turned  down  r  attempted  to  register  in  1960 
and  were  turned  down,  attempted  to  register  in  1962  and tp^ed 
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down,  they  might  not  attempt  to  register  in  1964*  To  show  in  the 
year  1964  none  of  these  people  who  had  been  turned  down  time  and 
time  and  time  again  in  attempting  to  register  would  not  satisfy  me. 

Do  I  make  my  pointy  that  people  who  have  been  discriminated 
against  in  the  past  may  not  attempt  in  1  year  to  register  or  vote  if 
they  believe  and  have  reason  to  believe  that  that  would  be  futile  ?  The 
reason  for  going  back  on  this  is  to  show  that  tliis  has  not  existed  over 
a  period  of  time,  so  that  people  are  not  frightened  or  do  not  think  it  is 
useless  to  go  and  attempt  to  register  to  vote-  But  it  would  not  be 
enough  to  show  that  we  did  not  attempt  to  discriminate  against  people 
in  1964, 

If  wo  discriminated  hard  enough  against  them  in  1963,  they  might 
not  attempt  in  1964  to  register. 

Senator  Ervin.  That  may  be  true.  But  at  the  same  time  you  do  not 
create  a  presumption  on  the  strength  of  what  happened  10  years  be¬ 
fore*  You  create  a  presumption  on  account  of  what  happened  in  1964 
on  election  day. 

Attorney  General  Katzenbach.  Yes,  because  we  thought  we  would 
take  the  highest  figures  that  had  ever  been  attained  in  a  national  elec¬ 
tion  ;  we  thought  this  would  give  every  benefit. 

Senator  Ervin.  You  create  a  presumption  based  on  conditions  in 
1964  and  then  yon  say  they  cannot  rebut  that  presumption  by  showing 
there  is  not  any  truth  in  the  presumption  itself.  Instead,  they  have  to  / 
go  back  and  show  that  from  time  almost  immemorial,  they  nave  not  V 
sinned. 

Attorney  General  Katzenbach,  Yes,  Senator,  but  the  1964  check 
here  is  simply  to  take  the  latest  test  to  see  how  many  people  voted  in 
the  latest  election  in  which  more  people  voted,- a  higher  percentage 
of  people  voted  than  in  recent  years,  the  fairest  test  we  could  devise. 
But  the  reason  they  did  not  vote  in  that  election  may  very  well  be  the 
fact  that  they  were  not  permitted  to  register  in  any  of  the  years  prior 
to  1964. 

Senator  Ervin.  So  under  this,  even  though  a  State  may  have  com* 
mitted  an  offense  in  this  respect,  nine  and  a  half  years  ago,  and  re¬ 
formed  the  next  day,  and  even  though  for  nine  and  a  half  years,  they 
have  not  discriminated  against  anybody,  have  not  denied  anybody  the 
right  to  vote  on  account  of  race  or  color,  yet  you  would  deny  them  a 
place  of  repentance  and  deiiy  them  the  capacity  to  rebut  a  presump¬ 
tion  based  solely  upon  what  happened  in  4964? 

Attorney  General  Katzenbach,  That  is  right.  Senator.  Any  period 
of  time  of  that  kind,  as  you  realize,  is  necessarily  an  arbitrary  period. 
If  we  took  9  years,  you  could  make  your  argument  on  eight  ana  a  half 
years.  If  we  took  5  years,  you  could  make  it  four  and  a  half  years. 

The  question  is:  If  they  ever  have  done  this,  have  they  really  re¬ 
formed?  If  the  only  instances  of  discrimination  were  nine  and  a  half 
years  before  and  they  have,  really  reformed  since  then,  then  6  months 
after  the  enactment  of  this  -act,  they  get  out  from  underneath  these 
provisions* 

Senator  Ervin.  Not  according  to  this  law.  They  have  no  legal  right* 
How  is  it  that  they  can  get  out  rrom  under  the  provisions  of  this  bill 
in  6  months!  P  ; 

Attorney  General  Katzenbach,  Because  6  months  after  those  in¬ 
stances  of  discrimination,  they  occurred  nine  and  a  hajf  years  ago, 
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they  would  be  able  to  establish  that  they  had  not  discriminated  during 
the  previous  10  years,  1 

Senator  Ervin*  That  is  not  what  it  says*  It  says  that  no  declara¬ 
tory  judgment  shall  issue  under  this  subsection  with  respect  to  any 
petitioner  for  a  period  of  10  years  after  the  entry  of  a  final  judgment 
of  any  court  of  the  United  States,  whether  entered  prior  to  or  after 
the  enactment  of  this  act,  determining  that  denials  or  abridgments  of 
the  right  to  vote  by  reason  of  race  or  color  have  occurred  in  the  terri¬ 
tory  of  the  petitioner. 

This  act  would  condemn  a  State  or  political  subdivision  of  a  State 
for  something  it  had  done  as  much  as  10  years  before,  and  then  say  it 
could  not  get  in  the  courthouse,  even  in  the  District  of  Columbia,  to 
have  that  question  reviewed  for  10  years  thereafter. 

Attorney  General  Katzenbach,  That  paragraph  was  not  intended 
to  apply  to  judgments  by  this  three-judge  court  in  the  District  of 
Columbia,  Senator,  I  agree  with  you  that  it  could  possibly  be  read 
in  that  way*  That  was  not  the  intention.  The  intention  was  to  pick 
up  other  judgments  under  the  existing  voting  laws  that  could  be, 
if  necessary,  clarified*  I  think  that  is  what  it  says,  but  if  you  do 
not - 

Senator  Ervin*  Do  you  not  agree  with  me  that  when  the  courts  come 
to  construe  this  act,  they  are  going  to  have  to  go  by  what  is  said  in  the 
act  and  not  express  the  intention  of  the  drafters  S 

Attorney  General  Kateenbach.  Of  course,  Senator,  As  I  said,  I 
think  that  is  what  it  says  in  the  act,  but  if  it  is  not  clear,  let  us  perfect 
it.  Let  us  make  sure  that  is  what  it  says. 

Senator  Ervin  {reading) : 

No  declarator?  judgment  shall  Issue  under  this  subsection  with  respect  to  any 
petitioner  for  a  period  of  ten  years  after  the  entry  of  a  final  judgment  of  any  court 
of  the  United  States* 

Now,  is  not  the  District  Court  of  the  District  of  Columbia  a  court 
of  the  United  States  ? 

Attorney  General  Katzenbach*  Yes. 

Senator  Ervin*  Well,  I  do  not  see  how  it  could  be  drawn  any  mom 
plainly. 

Senator  Hast*  If  the  Senator  would  yield,  does  there  not  have  to 
be  a  judgment  of  discrimination ! 

Attorney  General  Katzenbach,  Yea. 

Senator  Hart.  If  the  judgment  was  not,  the  10  years  does  not 
run. 

Senator  Ervin,  No  other  court  can  make  a  judgment— yes  it  can, 
because  you  go  back  even  if  the  case  is  tried  before  this  act,  it  goes 
into  effect  in  this  bill. 

Attorney  General  Katzenbacii.  Yes ;  that  was  the  intention. 

Senator  Ervin*  I  shall  respectfully  ask  Senator  Hart  to  listen  to 
this : 

No  declaratory  judgment  shall  Issue  under  this  subsection. — 

What  is  this  subsection  f  It  is  the  very  subsection  that  deals  with 
the  enforcement  of  this  act —  * 

with  respect  to  any  petitioner — 

And  the  word  “petitioner”  comes  from  this  act — 

for  a  period  of  10  years  after  the  entry  of  a  final  judgment  of  any  court  of  the 
United  States. 
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Now^  the  court  that  is  going  to  render  the  judgment  under  this 
subsection  is  a  court  of  the  United  States*  I  cannot  figure  how  any¬ 
body  could  have  gotten — 

Senator  Hant*  If  the  Senator  would  read  on,  any  judgment  “de¬ 
termining  that  denials  or  abridgments”  have  occurred*,  ■ 

Senator  Ervin*  But  that  is  what  the  district  court  is  here  for,  to 
determine  whether  denial  or  abridgment  his  occurred.  At  least,  theo¬ 
retically,  they  are  here  to  give  a  person  a  chance  to  prove  that  he  has 
not  done  that.  1  J  - 

Attorney  General  Katzenbach.  Senator,  my  reason  for  interpret¬ 
ing  it  this  way  would  be  that  you  do  not  get  that  kind  of  a  judgment 
under  this  procedure  in  a  previous  paragraph.  The  only  thing  you 
can  get  under  it  is  a  declaratory  judgment  that  you  have  not*  You  do 
not  get  a  judgment  that  you  have*  Therefore,  I  would  not  have 
thought  that  this  would  have  applied*  But  if  the  point  is  not  clear, 
we  ought  to' make  it  clear,  I  agree  with  you*-  » 

They  seek  a  declaratory  judgment  that  they  have  not^  there  is 
evidence  that  they  have.  The  court  denies  the  declarator  judgment 
that  they  have  not.  There  is  no  judgment  made  that  they  have* 
Senator  Ervin.  The  issue  which  is  supposed  to  be  raised  is  whether 
you  have  abridged  or  denied  anybody^  right  to  vote  on  account  of 
race  or  color  ?  Is  that  not  the  issue  that  is  put  in  the  bill  % 

Attorney  General  Katzenbach*  The  issue  is  that  they  .are  seeking 
a  declaratory  judgment  that  they  have  not.  ^  The  court  would  refuse 
that  declaratory  judgment  if  there  is  evidence  that  they  had* 1  It  would 
not  issue  a  judgment  to  the  effect  that  they  had  disenminated;  there¬ 
fore,  there  would  be  no  judgmenb—it  is  a  technical  point* .  But  I  think 
there  would  be  no  judgment  to  thp  effect  that  they  had*  It  would 
simply  be  a  denial  of  the  relief  sought* 

Senator  Ervin,  And  be  a  denial  on  the  ground  that  they  had  failed 
to  show*  ^  ;  ;  1  ,  .1;  ; 

Attorney  General  Katzenbach.  Yea,  ,  H  l 

Senator  Ervin*  This  is  just  fijke  a  negligence  case.,  A  plaintiff 
sqes  for  negligence*  The  court  decides  that  the  defendant  was.  not 
negligent*  Is  that  not  an  adjudication  that  there  was  no  negligence  J 
a;AttomoyG^eral]EAT^ENBAqH,  Yes,^  : :  ir’. 

Senator  Ervin.  And  when  the  people  s^y,  we  have  not  discrimi¬ 
nated,  and  the  court  says,  you  failed  to.  prove. that  ypu  have  not  dis¬ 
criminated,  is  that  not  tantamount  to  a  declaration  that  you  have 
discriminated  ?  ■  / 

Attorney  General  Katzenbach*  Whether  or  not  it  is  tantamount  to 
such  a  declaration,  it  is  not  a  final  judgment. determining  that  denials 
or  abridgments  occurred* 

Senator  Ervin*  Why?  It  is  the  last , court  you  can  go  to,  is  it  not, 
except  an  appeal  to  the  Supreme. Court  t  If  the  Supreme  Court  affirms 
it,  it  is  a  final  judgment ;  is  it  not  ? 

Attorney  General  Katzenbach*  Yes.  bub - 

Senator  Ervin*  It  is  about  the  “finalist”  judgment  I  have  ever  seen, 
as  they  cannot  do  anything  about  it  for  10  years. 

Attorney  General  ICatzenbach,'  It  is  a  very  final  judgment,  Senator, 
but  it  is  not  a  judgment  determining  this*  That  is  all* 

Senator  Ervin*  So  I  would  say,  that  the  distinction  you  draw  is— 
well,  it  is  not  quite  as  widtfas  the  distinction  between  Tweedledum  and 
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Tweedledee,  I  mean  no  disrespect.  The  difference  between  Twee¬ 
dledum  and  Tweedledee  is  just  about  as  wide  as  that  gulf  which 
yawned  between  Diomedee  and  Hades. 

Attorney  General  Katzenbach.  I  said  it  was  a  technical  point. 
Senator,  1 

Senator  Ervin.  It  is  about  the  most  tecltnical  point  I  have  ever 
encountered. 

Attorney  General  Katzenbach.  I  am  sure  that  that  hypothetical 
county  would  take  advantage  of  the  technicality  and  be  out  6  months 
after  the  enactment  of  the  act. 

Senator  Ervin.  Let  me  see  what  they  have  to  prove.  As  a  poor 
sinner,  I  am  sure  glad  that  the  Lord  allows  more  room  for  repentance 
than  this  bill  would  allow  to  the  election  official. 

Now  with  regard  to  these  States  and  these  political  subdivisions  of 
States1  that  have  their  literacy  tests.  First*  any  person  acting  color 
of  law  would  be  an  election  official ;  would  he  not  ¥ 

Attorney  General  Katzenbach.  It  would  be,  yes* 

Senator  Ervin,  That  word  ‘‘any is  a  pretty  broad  word ;  is  it  not  ? 
It  means  one?  r 

Attorney  General  Katzenbach,  It  means  what! 

Senator  Ervin.  One, 

Attorney  General  Katzenbach;  Yes. 

Senator  Eimfr.  Well,  my  State  has  2,200  election  precincts  in  it. 
It  also  has  600  election  officials.  I  do  not  kiiow  about  the  other  States, 
but  under  this  bill  a  State  could  not  possibly  get  out  of  this  artificial 
box  created  by  subsection  3(a),  unless  it  can  show  that  not  a  single 
one  of  the  election  officials  in  the  entire  State  within  a  period  of  10 
years  before  the  bringing  of  the  suit  had  discriminated  against  a 
single  person  on  account  of  race  or  color  in  denying  him  the  right  to 
vote. 

Attorney  General  Katzenbach.  Senator,  there  are  two  points  I 
would  make  on  that.  One  is  that  they  do  not  have  to  show  that  unless 
there  is  some  evidence  to  come  in  before  that  They  do  not  have  to  cite 
and  establish  that  no  single  person  anywhere  has  ever  discriminated 
against  any  other  single  person.  As  I  said  earlier,  really  all  they  have 
to  do  is  come  in  and  this  is  a  fairly  simple  procedure.  Until  the  Gov¬ 
ernment  goes  forward  and  shows  that  they  have  reason  to  believe  that 
there  is  discrimination,  hnd  the  burden  of  going  forward  wjth 
proof - 

Senator  Ervin.  Excuse  me.  Show  me  anything  that  says  the  Gov¬ 
ernment  has  to  prove  anything  in  its  case. 

Attorney  General  Katzenbach,  Senator,!  think  this  law,  like  any 
other  law,  takes  in  the  normal  practices  that  go  on  in  court. 

Senator  Ervin.  Oh,  no,  it  reverses  them.  That  is  one  of  my  objec¬ 
tions  to  it;  It  turns  them  around*  It  requires  the  State  or  political 
subdivision  to  establish  its  innocence,  complete  innocence. 

Attorney  General  Katzenbach,  Senator,  if  you  were,  as  you  were, 
a  distinguished  jiidge  and  a  petitioner  came  in  for  a  declaratory  judg¬ 
ment  and  the  petitioner  come  in  simply  with  a  affidavit  of  the  Gov¬ 
ernor  of  the  State,  and  said  he  knfew  of  ho  instance  of  discrimination 
by  any  State  official  under  color  of  law  that  had  the  effect  of  denying 
or  abridging  the  right  to  vote  within  his  State  for  a  10-year  period* 
and  the  Government  of  the  United  States,  as  the  defendant  in  this, 


VOTING  EIGHTS 


DO 

came  irt  and  offered  no  evidence  whatsoever  that  there  ever  had  been— 
I  just  put  that  case  to  you — they  came  in  and  did  it.  Would  you  not 
give  them  a  declaratory  judgment  ?  I  would* 

Senator  Ervin.  I  have  never  heard  of  but  one  court  acting  like  that. 
There  was  a  justice  of  the  peace  down  in  my  country  who  had  just 
been  appointed  and  who  had  never  tried  a  case.  The  constable  took 
these  defendants  over  to  be  tried  before  this  justice  of  the  peace  in  a 
criminal  case.  The  justice  of  the  peace  said,  “Are  you  guilty  or  not 
guilty?” 

They  said,  “Not  guilty,” 

He  said,  “Go  on  home,  if  you  are  not  guilty  you  have  no  business 
being  here.” 

The  constable  said  that  he  ought  to  get  some  evidence  first,  but  lie 
said,  “No,  they  are  not  guilty,” 

I  do  not  think  that  the  district  court  is  going  to  act  like  this,  be¬ 
cause  they  have  to  follow  this  law. 

Attorney  General  Katzrnbach,  If  the  court  follows  this  law,  and  I 
have  confidence  that  it  would,  in  that  case,  there  is  evidence  which  has 
been  put  into  that  case  which  establishes  that  there  has  been  no  dis¬ 
crimination  for  a  period  of  10  years.  There  is  no  evidence  in  that  ease 
that  indicates  that  there  has  been  any  discrimination.  Now,  how  can 
the  judge,  with  evidence  that  there  has  been  none,  and  no  evidence 
that  there  has  been,  decline  to  issue  a  declarator  judgment  on  the 
basis  of  the  evidence  before  the  court  ? 

Senator  Ervin.  I  shall  tell  you  why.  This  bill  requires  him  to. 
This  bill  says  that  you  do  not  get  to  court  on  this  proposition.  Sec¬ 
tion  3(a)  says  that  if  the  Attorney  General  determines  that  on  Novem¬ 
ber  1,  1964,  any  test  or  devira  as  a  qualification  for  voting  existed  in 
a  State  or  political  subdivision  of  a  State,  and  if  the  Director  of  the 
Census  determines  that  less  than  50  percent  of  the  persons  of  voting 
age  residing  therein  were  registered  on  November  1, 1964,  or  that  less 
than  50  percent  of  such  persons  voted  in  the  presidential  election  of 
November  1964,  then  that  State  is  put  in  the  situation  where  it  has  to 
see  the  courthouse  doors  in  its  locality  all  nailed  shut.  The  State  has 
to  come  ,all  the  way  to  the  District  of  Columbia  in  order  to  bring  a 
suit.  Now,  I  have  difficulty  understanding  why  the  Department  of 
Justice  would  draw  up  such  an  unreasonable  bill  as  this.  I  . think 
that  they  intended  it  to  be  more  reasonable  than  it  is*  But  what  the 
bill  says  is  different  from  your  i  .  ^probation  of  this. 

The  Government  does  not  iiav'e  to  do  anything  even  after  States 
or  political  subdivisions  get  to  the  District  of  Columbia.  They  have 
to  pass  all  the  courthouses  that  are  nailed  shut  against  them  and  come 
to  the  District  of  Columbia.  Then  they  have  to  go  into  court  and 
bring  this  suit,  and  then  they  are  the  petitioners,  not  the  defendant. 
The  Government  is  not  required  to  prove  a  single  thing  against  them. 

Attorney  General  Katzenbach,  All  that  we  require  them  to  do, 
Senator,  is  to  allege  it. 

Senator  Ervin.  Oh,  no,  you  have  to  allege  it  and  the  court  has  to 
prove  it. 

Attorney  General  Katzenbachj  They  have  to  allege  it.  That  is  all 
they  have  to  do.  Then  the  court,  on  the  basis  of  whatever  evidence  it 
has,  makes  the  determination.  There  is  no  evidence  to  the  contrary. 
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1  do  not  see  how  they  could  fail  to  make  the  determination  that  would 
be  required* 

In  fact,  it  seems  to  me  that  just  on  those  pleadings,  there  could  be  a 
summary  judgment  without  actually  puttmg  in  any  evidence,  any 
witnesses,  or  anything  more* 

Senator  Ervin.  Well,  why -  ■  ■  ■ 

Attorney  General  Katzenbach.  You  can  ask  for  a  summary  judg¬ 
ment  on  flie  pleading.  They  allege  no  discrimination,  the  United 
States  has  no  evidence  of  discrimination — boom,  summary  judgement 
for  the  State  or  for  the  county. 

Senator  Ervin.  Then  why  should  not  the  Department  of  Justice 
investigate  first  and  not  require  people  to  journey  1,000  miles  to  make 

an  allegation  such  as  that  which  this  bill  requires  them  to  make - 

Attorney  General  Katzenbach*  They  do  not  have  to  journey  1,000 
miles*  They  can  draft  the  paper  and  send  it  up  to  an  attorney  here 
in  Washington  and  he  can  put  it  in  for  them* 

Senator  Ervin.  Well,  they  have  to  send  it  to  the  District  of  Co¬ 
lumbia;  otherwise  they  are  deprived  of  the  right  of  sovereignty;  they 
are  deprived  of  a  constitutional  right* 

It  says  here  that  they  have  to  come  here  and  they  have  to  bring  the 
suit;  they  are  the  petitioner*  They  have  to  bring  the  suit, 

Attorney  General  Katzenbach*  That  is  right* 

Senator  Ervin*  Then  they  have  to  allege  that  neither  the  petitioner 
or  any  person,  not  any  single  person,  acting  under  color  or  law,  h^s 
engaged  during  the  10  years  preceding  the  King  of  the  action  in  acts 
or  practices  denying  or  abridging  the  right  to  vote  for  reasons  of 
race  or  color*  They  have  to  come  and  aUege  that*  .  Is  it  not  a  fa¬ 
miliar  legal  rule  that  what  you  allege,  you  have  to  prove? 

Attorney  General  Katzenbach*  But  there  is  no  evidence  to  the  con¬ 
trary*  If  the  Government  introduces  no,  and  says  it  has  no  evidence 
to  the  contrary,  I  think  you  can  get  a  summary  judgment  on  the 
pleading* 

Senator  Ervin*  That  is  one  of  the  bad  things  about  this  bill.  The 
determination  is  made  by  an  Attorney  General- 
Attorney  General  Katzenbach*  No,  they  are  not  contesting  that, 
Senator*  There  is  no  determination  by  the  Attorney  General  that 
they  are  contesting*  What  they  are  testing  is  the  determination  made 
by  Congress. 

Senator  Ervin*  No* 

Attorney  General  Katzenbach,  I  do  not  thinks — 

Senator  Ervin.  Yes,  they  are*  They  would  be  contesting  the  pre¬ 
sumption  raised  by  a  determination  by  the  Attorney  General  that  this 
State  or  political  subdivision  had  a  law  providing  for  a  literacy  test* 
Attorney  General  Katzenbach.  No,  Senator,  they  cannot  contest 
that  they  have  a  law;  They  are  not  permitted  to  contest  that  they 
have  a  law. 

Senator  Ervin.  You  mean  if  they  come  up  here  and  say  they  don't 
have  a  law  that  the  Attorney  General  says  they  have,  they  still  could 
not  contest  it? 

Attorney  General  Katzenbach/.  That  is  right,  Senator,  „  As  I  said 
earlier,  I  think  the  Attorney  General  can  determine  what  laws  they 
have.  I  think  that  is  a  truly  ministerial  act,  I  do  not  see  any  problems 
with  that* 
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Senator  Ervin;  But  if  the '  Attorney  General  mat  s  that  finding* 
then  this  law  hits  them  with  all  its  fury,  :  ■  '  '  ;  ■  . 

Attorney  General  Katzbnbaoh,  But  loot  at  it,  Senator,  this 
way — — ■  ■  ■ 

Senator  Ervin,  Well - 

Attorney  General  Katzenbach*  The  Attorney  General  Says  they 
haVe  a  law,  They  do  not  have  such  a  law.  This  act  forbids  them  from 
having  such  a  law.  What  theheck  are  they  worried  about ! 

Senator  Ervin*  I  would  be  worried  about  it,  because  if  they  happen 
to  have  less  than  60  percent  of  their  people  registered  to  vote,  or  less 
than  60  percent  of  them  voted  in  1&64,  they  would  have  their  registrar 
supplanted  by  examiners.  Then  they  must  cOme  up'  here  to  the  Dis¬ 
trict  of  Columbia  and  Contest  these  determinations* 

Attorney  General  Kat^enbach.  All  this  law  sayhis  they  do  not  have 
to-^if  they  do  have  a-test  or  device,  that  is  suspended  for  the  period  of 
operation  of  this  law,  Senator,  If  they  do  not  have  such  a  test  or 
device,  what  are  they  worried  about  ?  ; 

Senator  Ervin,  Which  is  10  years. 

AttomeyGeneral  Katzbnbach*  Which  is  10  years.  1 

Senator  Ervin*  In  other  words,  they  cannot  have  their  own  registers* 
Attorney  General  Katzenbacn*  What  you  are  talking  about  liere  is 
an  Attorney  General  who  determines  that  there  is  a  test  or  device 
When  there  is  not  one*  I  would  think  that  you  could  make  a  pretty  big 
fuss  about  an  Attorney  General  who  would  commit  that  kind  of  act* 
Senator  Ervin,  I  do  not  want  to  argue  with  you  about  that,  because 
I  think  you  can  read  it.  If  one  determination  is  made  by  an  Attorney 
General  that  they  have  a  literacy  test  or  on  understanding  test— 
Attorney  General  Katzenbach.  Yes*  . 

Senator  Ehvin,  And  if  a  second  determination  is  made  by  the  Bureau 
of  the  Census  that  less  than  50  percent  of  the  people  of  voting  age  are 
either  not  registered  in  November  1964  or  did  not  vote  in  the  presiden¬ 
tial  election  of  1964,  then  they  would  be  denied  the  right  to  use  the  liter¬ 
acy  test  from  then  on,  unless  they  could  come  up  here  to  the  court  in  the 
District  of  Columbia  and  prove  not  only  that  they  had  not  dis¬ 
criminated  in  the  election  of  1904,  but  they  had  no  single  election  offi¬ 
cial  in  the  county  or  State  that  had  discriminated  for  10  years* 
Attorney  General  Katzenbach.  Yes,  but  we  can  certainly  get  rid 
of  the  first  problem  very  simply,  Senator*  I  will  give  you  a  list  of 
those  States  that  I  believe  on  November  1*  1964,  had  illiteracy  tests. 
You  can  put  them  out  publicly  and  see  whether  any  of  those  States 
deny  that  they  have  literacy  tests.  They  come  up  and  say  they  don’t 
have  literacy  tests*  If  they  do,  it  seems  to  m£  they  have  gotten  over 
that  hurdle  because  it  is  November  1,  1964t  and  we  are  rid  of  this* 
If  tltere  is  going  to  be  a  fuss,  this  committee  will  know, 

Senator  ERViN.  I  am  not  troubled  about  that*  I  am  troubled  that 
there  ia  an  inference  drawn  from  the  percentage  of  States  having 
literacy  tests.  Certainly  if  these  determinations  are  made,  one  by 
the  Attorney  General  and  one  by  the  Bureau  of  Census,  then  this  law 
covers  them  and  they  can’t  use  that  literacy  teat. 

Attorney  General  Karens  agh.'  That  is  right*  ; 

Senator  Ervin,  Unless  they  cpfrie  up  here  and  show  not  only  that 
they  practiced  no  discrimination  in  the  election1  in  the  adminis¬ 
tration  of  literacy  tests,  but  they  also  have  to  show  that  no  elec- 
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tion  official  in.  the  £}tate  ,ha&  engage^, during  the.JQ  yearn  preceding 
the  filing  of  the  action  in  actual  practice  in  depriving  anyone  oft  the 
right  to  vote  for  reasons  of  race  and  color.  They  don't  cy^il  haye.to 
show  that  that  denial  has  been  on  the  basis  of  an  improper  admin¬ 
istration  of  the  literacy  test*  now,  do  they  j 
Attorney  General  ltAT^fcNBACH.  I  think  that  is  clear,  Senator. 
Senator  Tydings*  Mr*  Chairman,  could  I  inject:  a  question  here? 
Senator  Ervin,  I  yield  for  that  purpose. 

Senator  Tydinos.  It  seems,  to  me  that  the  question  that  Senator 
Ervin  is  getting  at  he  is  concerned  with  the  fact  that  under  the  ma¬ 
chinery  as  provided  for  in  section  3  (a),  (b),  and  (c)  here  that  the 
presumption  of  the  protection  of  the  law  is  being  extended  to  people, 
to  the  individual  person  who  has  been  depriveaof  the  right  to  vote 
under  three  separate  civil  rights  laws,  which  laws  were  set  up  so  that 
when  a  person: was  deprived  of  the  right  to  vote  and* they  went  to 
court,  the  presumption  always  was  in  favor  of  the  local  officials  hav¬ 
ing  granted  that  person  the  right  toivote,  and  as  a  mult,  because  of 
the  dragout  and  the  constant  delays  and  stays,  these  people  have 
not  had  the  right  to  vote,  and  really  the  issue  comes  down  to  whether 
or  not  the  presumption  here  should  be  extended  to  the  individual  oiti^ 
zen  for  the  right  to  vote  and  a  slight  burden  placed  upon  the  State 
in  a  situation  which  history  has  shown  would  indicate  time  and  time 
again  that  people  are  being  deprived  of  the  right  to.  vote  because  of 
their  color,  that  a  situation  like  that  would  require; the  State  to  do,  to 
take  some  effort  if  they  were  to  reject  that  presumption. 

But  basically  it  is  a  question  of  whether  or  not  the  presumption  is 
going  to  act  to  protect  the  individual  and  his  right  to  vote  or  whether 
or  not  the  presumption  is  going,  to  act  to  protect  the  administrators 
of  the  voting  laws  of  States  which  we  see  from  the  facte  have  not  ad¬ 
ministered  the  laws  fairly-  r 

Senator  Envix^  I  appreciate  the  Senator  from  Maryland’s  efforts  to 
explain  my  position  but  I  must  tell  him  that  is  not  my  position* 
What  I  am  objecting  to  is  certain  determinations  raised  in  the  pre¬ 
sumption.  You  can’t  get  away,  from  the  guilt  that  js  attributed  to 
you  by  showing  that  the  presumption  doesn’t  exist. 

Attorney  General  Katzenbach*  Well,  you  can  get  away  on  that. 
Senator,  by  showing  that  the  presumption  doesn’t  apply*  That  is  the 
whole  purpose  of  3(o)  *  T  think  you  make  a  good  point,  that  the  com¬ 
mittee  might  wish  to  consider,  that  if  the  difficulty  is  that  there  is  one 
instance  of  one  person  being  denied  a  vote  10  years,  the  judg^  could 
com© — the  court  could  come  under  this,  could  read  this  section  in  such 
a  way  a e  to  say  that  if  that  were  proved,  the  literacy  test  within  section 
3(a),  I  think  the  committee  could  consider  whether  or  not  the  mean¬ 
ing  of  this,  or  what  it  ought  to  be,  might  not  be  to  show  more  than  one 
isolated  instance. 

I  wouldn’t  have  any  objection  to  showing  more  than  one  isolated 
instance.  I  would  have  objection  to  making  that  test  one  of  shifting 
all  of  the  proof  again  and  all  of  the  thousands  of  man-hours  I  think 
we  go  into  to  make  a  showing  similar  to  what  we  now  have  to  show  in 
every  voting  county*  If  there  ^as — if  you  wanted  to  exempt  the  one 
or  two  or  three  isolated  instances  of  one  person  and  to  make  the  evi¬ 
dence  have  to  establish  that  it  was  not  an  isolated  instance  with  respect 
to  one  person,  I  would  have  no  objection. 
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Senator  Hruska*  If  the  Senator  would  yield,  if  you  would  carry 
that  through,  then,  in  line  9,  on  page  3,  you  would  strike  the  word 
“Act”  and  say  “Any  pattern  or  practice,” 

Attorney  General  Katzenbach.  I  don’t  want  the  pattern  or  prac¬ 
tice*- — 

Senator  Hruska.  You  want  it  your  way  but  not  the  other  way. 

Attorney  General  Katzenbach.  I  think  this  goes  far;  The  pattern 
or  practice  requires  a  tremendous  amount  of  evidence  in  that  respect, 
I  would  say  that  after  you  have  made  all  the  presumptions  that  you 
have  made  in  3(a)  that  if  you  show  that  the  right  had  been  denied  to 
substantial  numbers  of  people,  that  would  be  sufficient. 

Senator  Hruska*  That  would  require  amendment,  however,  to  the 
present  language,  wouldn’t  itV 

Attorney  General  Katzenbach.  I  think  that  it  might,  Senator, 
because — well^  I  think  that  a  court  here  would  make  the  finding  even 
if  there  was— if  there  was  one  isolated  instance  of  one  registrar  acting 
out  of  line  against  a  Negro  whom  he  didn’t  happen  personally  to  like 
and  that  was  the  one  instance  in  10  years,  and  that  I  would  think  a 
court  might  say  under  that,  that  is  not  enough  to  throw  the  State  or 
county  within  this  test. 

Senator  Hruska,  In  which  event  he  would  be  saying  the  law  doesn’t 
mean  what  it  says  and  the  'law  says  any  act.  That  is  what  it  says  and 
he  would  be  then  saying,  the  law  doesn’t  say  really  what  it  says.  The 
law  is  what  I  will  say  it  says.  Isn’t  that  the  upshot  of  that  kind  of 
situation? 

Attorney  General  Katzenbach.  I  wouldn’t — — 

Senator  Hruska.  I  don’t  want  to  be  literalistic  about  it,  but  isn’t 
that  about  it?  And  if  you  are  going  to  give  him  an  inch,  why  not  12  or 
36  inches? 

Attorney  General  Katzenbach.  About  two,  I  think,  Senator  . 

Senator  Ervin.  I  spent  some  time  trying  to  discharge  the  functions 
of  a  judge  and  I  don’t  know  any  way  a  judge  can  enforce  a  istatute 
unless  he  enforces  the  statute  as  it  is  written,  I  don’t  know  any  way 
that  anyone  can  secure  justice  in  court  if  he  has  to  depend  upon  notions 
that  may  in  the  judge’s  head  rather  than  what  is  written  in  the  law¬ 
books. 

Attorney  General  Katzenbach.  I  certainly  agree  with  that,  Sena¬ 
tor,  but  may  I  say  I  do  not  believe  this  Congress  or  any  Congress  since 
1789  has  ever  enacted  a  law  which  was  so  clear  that  no  factual  situa¬ 
tion  under  it  could  create  any  difficulty  for  a  judge. 

Senator  Ervin.  No;  I  agree  with  you  on  tjpat,  but  Congress  has 
rarely  been  called  upon  to  enact  a  law  which  bears  on  it s  face  the 
marks  of  having  been  written  in  such  haste  as  this  one. 

Attorney  General  Katzenbach.  Senator,  I— may  I  say  a  word  for 
the  draftsmanship  of  this  bill? 

Senator  Ervin,  Absolutely, 

Attorney  General  Katzenbach.  It  wasn’t  written  in  all  that  haste. 
There  were  a  lot  of  revisions  that  were  made,  as  I  think  is  true  of  almost 
every  law  that  is  enacted,  that  thep  are  changes  made  in  committee, 
changes  made  up  to  the  last  minute.  Just  because  changes  are  made, 
just  before  the  bill  is  reported,  you  don’t  say  that  the  bill  was  drafted  in 
haste. 

Senator  Ervin,  No.  :  /  . 


VOTING  RIGHTS 


55 


Attorney  General  Katzenbach,  We  had  been  working  on  a  bill 
along  these  general  lineo  since  the  middle  of  November  to  draft  this. 
We  have  the  benefit,  as  you  know,  as  a  number  of  very  skilled,  able 
attorneys  who  are  also  Members  of  Congress  on  both  sides  of  the  aisle 
and  they  considered  tills  for  many  long  hours,  and  I  don’t  think  that 
any  of  the  people  who  participated  in  this  believed  at  Any  time  that  it 
might  not  be  capable  of  being  improved  by  a  distinguished  jurist  such 
asyourself. 

There  might  not  be  tilings  in  it,  there  may  be  things  thufc  ought  to 
be  changed  after  the  full  hearing,  that  there  may  be  ways  in  which  the 
bill  canbe  strengthened,  made  more  effective,  and  there  may  be  things 
in  the  bill  which  ought  to  be  stated  more  clearly.  But  this  is  hot  be* 
cause  it  was  drafteain  haste  or  carelessly  or  negligently  or  anything 
else-  It  simply  isn’t  true,  Senator.  ^ 

Senator  Ervin.  I  am  of  the  opinion  that  sometimes  the  old  adage 
that  too  many  cooks  spoil  the  broth  applies  to  drafting  a  piece  of  legis¬ 
lation.  I  don’t  get  any  comfort  from  that. 

Attorney  General  Katzenbach.  I  certainly  wouldn’t  want  to  admit 
that  too  many  cooks  spoil  the  broth  applies  to  drafting  a  piece  of  legis* 
Senator  Ervin,  But  you  have  admitted  that  it  might  be  well  in  two 
or  three  respects  to  change  this  bill  so  as  to  make  its  meaning  clear, 
haven’t  you  ? 

Attorney  General  Katzenbach.  Yes. 

Senator  Hart.  I  would  like  specific  answer  on  that.  I  recall  only 

two  such  suggestions  and  I  wonder  if  my  notes  reflect - 

Senator  Ervin.  I  said  several.  Two  would  be  several. 

Senator  Hart.  Let’s  get  specifically  what  has  been  agreed  thus  far* 
Attorney  General  Katzenbach,  I  said  a  definition,  if  there  was  con¬ 
fusion  on  political  subdivisions,  a  definition  of  that  might  be  there. 
With  respect  to  the  other  point  that  Senator  Ervin  raised  about 
whether  or  not  this  judgmeht  was  a  judgment  under  the  act,  I  thought 
it  was  clear  as  it  was  drafted.  I  thought  the  intent  was  clearly  ex¬ 
pressed  here,  I  thought  it  was  adequate,  but  the  Senator  I  think  did 
not  on  that  point.  I  said  on  this  point  that  I  thought  that  the  com¬ 
mittee  might  consider  whether  or  not  the  way  it  is  drafted  there  with 
the  possibility  of  one  isolated  instance,  whether  that  would  be  suf¬ 
ficient  in  the  judgment  of  the  committee  or  whether  they  would  want 
to  set  up  more  than  making  an  exception,  say,  unless  such  instance  is 
an  isolated  one,  or  something  of  that  kind,  to  take  care  of  that  possi¬ 
bility,  I  think  that  is  all  that - 

Senator  Ervin.  That  is  all.  Those  three  are  all. 

Attorney  General  Katzenbach.  Wg  have  gotten  two, 

Senator  Ervin.  Those  three,  and  two  sentences  on  page  2.  Political 
subdivisions,  isolated  instances,  and  about  the  10  years  of  what  the 

court — any  court  in  the  United  States - 

Attorney  General  Katzenbach.  .Senator,  or.  thi%  last  point,  making 
it — on  line  6  we  refere  to  the  allegation  denying  acta  or  practices,  deny¬ 
ing  the — abridging  the  right  to  vote,  and  you  could  write  the  bill  by 
saying  if  the  court-  determines  that  peither  the  petitioner  nor  any  per¬ 
son  acting  under  color  of  latv  has  engaged  during  such  period  In  acts 
or  practices  denied . 

Senator  Ervin.  And  wouldn’t  it  be  well  as  long  as  it  deals  with  the 
language  to  let  it  say  that  in  the  first  subsection— so  the  law  pertains 
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only  to  such  State  op  subdivision  TVauldn’t  be  better,  than  leav¬ 
ing  the  language  where  it  could  ecwep  thewhole  IjJnited  States  !  ■  ; 

Attorney  General  Katzenbagk*l  X  don’t  see  how  a  registrar, in  the 
State  of  Sputh  Carolina  or  North  Carolina— 77^ 

,  Senator  BRyrKj  J  don’t  either,  , 

- ;  Attorney  General  Katzenjbach  (continuing).  Could  act  under  color 
of  law  to  deny  somebody  in  Mississippi..  He  could  only  act  ii^d^r  color 
of  law  in  the  State  or  county  where  he  has  the  law  to  act  under- 
Senator  Ervin.  That  is  the  tfsason  I  wondered  why  you  didn’t  say 
that.  V  . 

Attorney  General  Katzenbacu,  Because  it  says,  Senator — —  : 

Senator  Ervin*  No  ;  it  says - — 

Attorney  General  Katzenbach,  I  mean  how  can  he  act — if  he  can’t 
act  under  color  of  law  in  any  place  except  where  he  is,  why  do  we  have 
to  say  within  that  place  ? 

Senator  Ervin,  A  registrar  in  South  Carolina  can  act  under  color 
of  law  in  South  Carolina*  This  says  they  have  to  allege  that  during 
the  10  years  preceding  the  final  action,  no  person — no  person,  nor  any 
person  acting  under  color  of  law  has  engaged  in  the  act  or  practice 
of  denying  or  abridging  the  right  to  vote  for  reasons  of  race  or  color, 
1  think  it  is  implied  that  the  penson  be  in  the  State  or  the  district 
affected,  but  it  doesn’t  say  that.  It  does  show  that  not  any  person— — 
Senator  Johnston,  I  am  going  to  turn  over  the  gavel  here  to  my 
good  friend  who  is  asking  the  questions,  Senator  Ervin.  I  think  he 
will  preside  in  a  manner  that  will  be  suitable  for  the  whole  committee 
and  I  think  he  will  be  pleasing  to  the  Attorney  General* 

We  will  meet  tomorrow  again  at  10 :3G,  I  understand  that  the  chair¬ 
man  will  be  there,  *  - 

Thank  you,  I  am  going  to  ask  you  to  take  the  chair*  , 

Senator  E<rvin  (now  presiding).  They  can’t  rebut  this  presumption 
by  showing  that  there  were  no  discriminations  in  the  administration 
of  the  literacy  test,  can  they  ? 

Attorney  General  ICatzenbaoh,  With  respect  to  voting ;  yes. 
Senator  Ervin*  Now,  let’s  go  to  section  4(a).  In  addition  to  abolish¬ 
ing  the  right  of  States,  to  have  literacy  tests  for  ft  10-year  period,  this 
bin  would  provide  that  if  20  people  say  that  they  are  denied  the  right 
to  vote  \mder  color  of  law  by  reason  of  race  or  color  and  the  Attorney 
General  believes  that  complaint  to  be  meritorious,  then  he  can  call 
on  the  Civil  Service  Commission  to  appoint  examiners. 

Attorney  General  Katzenbaoh.  In  those  States  or  political  sub¬ 
divisions  as  to  which  determinations  have  been  made  under  section 
3 (a).  This  doesn’t— this  implements,  give^  additional  enforcement 
provisions  with  respect  only  to  those  areas  that  are  withiii  section 
3(a), 

Senator  Ervin*  Nov,  this  provision  wouldn’t  come  into  effect  under 
subsection  A,  section  3(a) ,  unless  those  two  determinations  were  made* 
Attorney  General  Katzenbaoh.  That  is  correct. 

Senator  Ervin,  Now*  both  of  these  determinations  relate  to  the 
past,  don’t  they  ?  ; 

Attorney  General  Katzsjxba^  Yea;  they  do. 

Senator  Ervin*  In  other  words,  they  refer  to  a  past  event  which  even 
the  recording  angel  can’t  wipe  out. 
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I, .  Attorney  General  Kaizenbaoh.  That  is  right,  sir. . 

..  Senator  Ervin.  Yes.  Don’t  you  agree  with  me  thafcthe  Constitution 
doesn’t  empower  the  Congress  to  exercise  judicial  functions} 

"  Attorney  General  Katzbnbaoii.  The  judicial  function  is  vested  in 
I  the  judiciary;  yes.  <  >  -  . 

Senator  EnviN.  i  And  don’t  you  agree  with  me  that  Congresscannot 
puss  on  ex-post  facto  law!  .  ..  ■  ; 

Attorney  General  Katzenbach.  Yes,  Senator. 

Senator  Eftvrw.  And  don’t  you  agree  with  me  that  clause  3  of  section 
9  of  article  I  of  the  Constitution  prohibits  Congress  from  passing's 
bill  of  attainder! 

1  Attorney  General  Katzekbach.  Yes,  it  does.  Senator. 

Senator  Ervin,  Well,  now,' going  back  to  this  question  of  judicial 
power,  don’t  you  agree  that  any  determination  which  settles  a  question 
of  fact  or  law,  and  which  determines  the  rights  of  particular  parties  Is 
a  judicial  function!  .  .  : i 

Attorney  General  Katzenbach.  No,  Bir,  Senator. 

Senator  Ervin.  You  don’t.  M 

.Attorney  General  Katzenbach.  Senator,  in  1964,  in  the  1964  Act 
which  I  think  ,  would  be  comparable  to  this,  Congress  made  a  judgment 
that  the  discrimination^  in  places  of  public  accommodation  serving 
food  that  had  traveled  interstate  commerce  would  be  a  burden  upon 
■  interstate  commerce.  It  made  that  judgment.  That  would  be  £  bur* 
den.  You  expresed,  I  believe;  some  doubts  about  that  at  the  time.  5  ' ; 
Senator  Ervin.  Yes,  and  I - 

Attorney  General  Katzenbach,  The  Supreme  Court  upheld  that 
nine  to  nothing  and  said  that  such  a  judgment  could  be  passed  by  Cott-> 
gross,  and  it  also  went  further  than  that  and  said  it  didn’t  even  need 
an  explicit  finding  so  long  as  that  was  clearly  the  basis  for  the  law  and 
that  they  would  not  question  in  that  decision — in  that  decision  'they 
said  they  would  not  question  any  judgment  made  by  Congress  so  long 
as  it  was  a  reasonable,  rational  judgment,  and  I  think  this-Hhe  provi¬ 
sions  of  section  3(a)  here  and  the  judgment  that  said  discrimination 
in  places  of  public  accommodation  Wfcs  a  burden  on  interstate  com¬ 
merce  are  very  similar  kinds  of  judgments.  ■  '  ! 

■  I  believe  the  Court  would  treat  them  in  the  same  way  arid  I  believe 
that  |the  other  bill  was  constitutional  and  I  believe  this  is. 

■  Senator  Ervin.  1  Well,  of  course,  we  have  a  very  peculiar  interprets:-1 
tion  of  the  interstate  commerce  clause.  The  interstate  edmitoercri 
dauee  says  Congress /can  regulate  interstate  commerce. 5  Interstate 
commerce  is  a  movement  of  people,  goods,  or  communications  froth 
orie  State  to  another,  and,  6t  course,  ih  that  case  they  do  hold  that  a 
person  that  eats  a  meal  within  the  borders  of  a  State  is  in  interstate 
commerce,  or  at  least  subject  to  the  regulations  on  interstate  com¬ 
merce;  But  I  have  yet  to  See  that  the  Congress  has  the  powet  tri 
inflate  interstate  commerce,  front  the  begetting  of  Children  tothe 
erection  of  ^gravestones  at  the  graves  of  deceaseq  people.'  , 

I  share  Woodrow  Wilson’s  opinion,  and  that  as  expresed  by  Chief 
Justice  ,  Hughes,  that  Congress  and  the  Federal '  System  of  govern¬ 
ment^—1-'  '  '  r  .  , 

Atjtqmey  Genera]  Katzbnbach.  It  is  a  living  Constitution,  Senator. 

"  Sciihtor  Ervin,  That  pp.rt  is  dead.  I  am  trying  to  see  if  there  is  any 
^bgpavtleft.  '  ' 
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Attorney  General  Katzinbacet.  .1  thoughfcthis'was  comparable, 
Senator  *  becaiise  a.  «imilaE  'kind  of  factual-  finding)  and  similar 

power  1  i  ■■  ■  ■ :  j  i.  i:-'.  :riJT:5  ■■  ■-  V;  ■■■■'  -  '>o 

^Senator;  Ervinuj  At  first  I  wondbredwhy  you  didn’t  model ;  t  hi  s  hill 
on  the  interstate  commerce  clause  since  it  covered  anythin#  from  be* 
g¥^tii>g'Of  clxildrcu  tlnougli  tlie  erecticm:6f  gi?ftvestoiies  to  mark  the 
graves  of  the  dead.  And  I  wondered  why.  you  didn’t  put  in;  a.  prn^ 
vision  here  in  regulating, elections  if,  the  voting  machine  Or  the  paper 
on-Tvhiih  the  haflats  were  (printed  had  ©™r  moved  in  interstate  com- 
jpeim^At.  iirstit.pu£zUd.xhbiwhy  it  dvouldn’t  come  under  the  inter: 
state  commerce  laws,  . 1  : ;  -j  ^  ■ 

Attorney  General  Kat^nuach’.  The.  reason,  was  that  Congress  has 
$ufchj  bfo&d  power  under  section  2  of  the  15th  amendment: 
^.Senator  Bevins  Wellvno.  I  think,  the  reason  you  didn’t  bother  with 
tote  on  the  interstate  commerce  clause  is  beCause  you  found  that  under 
this  clause  it  would  be  very  difficult  to  limit  application  of  the  court 
decisions.  The  bill  ,  would  not  only  .apply  to  States  south  of  the  Ohio 
Stiver  and  east  of  the  Mississippi, 

L:  NcnsF^i  Would  just  like  to  read  this  into,  the  record  and  let  you 
agree  pr  disagree  with  .it;  11  American  Jurisprudence,  “Constitutional 
section  202,  page  904,  reads:  v 

beed  &afd  that  where 'the  inquiry  to  be  made  Involves  questions  of  law 
aa.wbll  as  fact*  where  the  defense  of  legal  right  and  where  the  decision  may  result 
In  terminating  or  destroying  that  right,  the  power  to  be  exercised  and  the  duties 
to  be  dfscharged  are  essentially  judicial, 

l  Now;  in  making  this  determination,  particularly  that  of  the  Bureau 
o£the  Census,  that  says  that  anybody*  any  State  or  political  subdivision 
where  less;  than  60  percent  of  the  people  ,  of  voting  age  voted  in 
November  1964,  isn’t  that  a  determination  of  fact  on  which  the  rights 
rest?  r  ■■  "V.  :  "  ■  . <.  ■  r  :  :  V  ■  ,  1  ■■ 

■  ,  Attorney  General  Ratzenbach,  Yes,  It  is  the  creation  of  a  general 
standard  like  so  much  legislation  to  be  applied  in  this  instance.  It 
ie  not  a^l  don’t  know  what  exactly — I  doirt  know  exactly  where  that 
appears  in  the  American  jurisprudence*  '  You  did  give  me  the  page  but 
lam  not  familiar  with  all  of  American  jurisprudence,  Senator,  out  I 
thought  that  the  thrust  of  what  they  were  saying  there  was  determina¬ 
tions  as  to  a  particular  cose  which  involved  facts  and  determinations 
of  feet  apd  law  was  normally  what  Was  thought  of  as  a  judicial  func- 
tiouT  and  nobody  would  quarrel  with  that.  ^  '■  ■■  +  1  ■'* 

!  Senator  Ekviit.  AVbll,  I  didn’t  think  s6V'  Here  is  another  thing  I 
don’t  think  anyone  would  quarrel  with*  /  I  will  read  now  from  11 
American  Jurisprudence,  ^Constitutional  section  204,  at  the 

top  of  page,9Q7  r  .  ,  : 

r  Broadly  speaking*  a  judicial  inquiry  Investigates,  declares; r  and1  eutdrees 
liabilities  as  they  stand  on  present  or  past  facts,  and  the  lawi  supposed  already 
to  exl^t.  Legislation,  on  the  other  hand,  looks  to  the  future  and  changes  pxfsting 
conditions  by  making  a  new  rule  to  be  applied  thereafter  to  $llhpr  acme  pa,rt  0^ 
those  subjects  to  Its  power.  ,  ■  t'  h' 

That  completes  the  statement  ■  ,  ■ ; ' ,  ,< v.  1 

Now,  this  case3  this  legislation  looks  to  the  past,  doesn’t  it?  I 
believe  you  admit  it.  >  .  -  -  ■  Y  .  -  ,  *  V  \  ;  " 

Attorney  General  Katzenbach*  Senator,  this  legislation  looks  to 
the'present  and  an  urgfent  present  in  order  to  deal  with' th©  situation 
that  exists,  has  existed  in  the  past*  The  situation  has'  existed*  It  is 
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in  attempt  of  this  legislation-^tha  attempt  of  this  legislation  is -to  cure 
that  for  tie  future.  i  .V'  •  r.  1  -•> 

•  Senator  Ervin.  But  this  legislation  can’t  go  into  effect  except  bj 
virtue  of  a  past  evertt -which  can’t  he  wiped  oufc  or  obviated,  isn’t  thq^ 
true?  :  j  v-i  .7-/.  <  > 7 

Attorney  General  Katzbnbach.  -  It  can  be  wiped  out,  Senator,  after 
theV  have  stopped. discriminating  for  lOyBars.;;.  ,  j  . :  '  :  ; 

. :  Senator  Ervin.  After  10  years.  In  the  absence  of  this  legislation,^ 
State  would  have  a  right  to  have  a  nondiscrimjnatojry  literacy  test, 
wouldn’t  it?  :  ‘ 

Attorney  General.  Kat^snbach.  Yes,  alljiterapy  testa  are  nondis- 
criminatorjr  as  they  are  written.  The  difficulty  is  in  their  admin* 
istration,  Senator.  *  .  ‘  '  1  *:V 

Senator  Ervin.  Nevertheless,  this  would  wipe  out  the  literacy  test 
evert  though  the  literacy  test  in  words  was  absolutely  nondiscrirninti- 
tory,  and  was  applied:  alike  to  people  of,  all  facte, t wouldn’t  it  ? 
Attorney  General  Katzenuaph.  Yes,  it  would. ,  ^  ,  s  , 

Senator  Ervin-  And  it  would  do  that  on  the  basis  of  an. event  which 
occurred  before  November  1904. ' 

Attorney  General  Katzenb  Apii .  Yes,  it  would,  SenatOp,  . 

Senator  Ervin.  Now,  I  maintain  that  this  violates  clause  8,  sectioh 
1,  of  article  I  of  the  CVmstitutipii  which  says- — !  f  -  ■ 

Attorney  General  Katzenmaofi.  Senator,  may  I  point  out  the  last 
time  I  testified  here  you  were  talking  about  the  iinmigiatipin  bill. 

;  Senator  Ervin.1  Yes.  '  '  "  •  .  ' 

Attorney  General  Katzenbach.  And  you  recall  the  1924  immigra¬ 
tion  law  bated  its  quotas  on  existing  .populations  within  the  United 
States..  _  :  .  ,  "7"  ,.  - 

Senator  Ervin.  Yes.  ‘  '  -  ”  1 , 

.  Attorney  General  KatzenbaOh.  Those  arepitst  evfinte. 

Senator  Ervin.  No;  but  that  law  looked  rather  to  the  future.' 
Attorney  General  Katzenbach.  So  does'  this. '  This  is  going  to 
make  atreroendous  difference  ih!the  future,  Senator  ; 

Senator  Ervin.  That  law  didn’t  deprive  anybody  of  any  future 
right  based  on  a  past  event.  ’ 

AttorneyGeneral Katzbnbaoh.  Yes.  .  ’ 

Senator  Ervin.  No.  No.  It  laid  down  a  rule  to  govern  the  futiirq. 
Attorney  General  Katzenbaoh.  And  restricted  people  from’  coming 
into  the  country  and  laid  dowh  quptas  based  onnopul&tiohstatistics 
which  were  preexisting.  ;  ■  f 

’  Senator  Ervin.  Mr.  Attorney  General,  I  suggest  there  is  ah  awful 
difference.  I  don’t  use  that  word  “awful”  ih;riie  dictionary  tense. 
I  mean  a  wide  diflerencebetweeh  a  law  which  merely  puts  in  a  privi¬ 
lege— which  waatiever  a  rightT-of  coming  in  to  this  country  as  aft  iip-' 
migrant,; and  a  law. which  deprived  States  ,bf  their  constitutional 

powers  on  the  basis ’of  a  past  event.  . ’ 

Attorney  General  Katzenbaoh.'  This  is  hit  attempt  alsp,_Senator,t6 
take  away  aprivilege  of  discriminating  which  was  never  a  right.-  J 
.  Senator  Ervin  .  But  it  dote  so  by  tafing  aWOy  h  conteittitibnal  pOwer 
to  prescribe  a  literacy  test.  Now,  this  clause  3  of  Section  I  of  article  I 
says:  "r  ;  ;  ' •  •  •  Tk  ; 

No  bill  of  attainder  or  eipoflt  facto  law  sbaUbe  pa&aed.  * 

I  .know  you  are  f  amijiar  with  the  caseqf  Gu?mwnp$y~  &ta£e&f 
Missouri,  That  is  the  case  in  which  the  State  of  Missouri  adopted  a 
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constitution  that  said  a  man  couldn’t  practice  a  profession,  even,  that 
of  being  a  minuter  of  the  Gospel,;  calling  sinners  to  repentance,  unless 
he  would  take  an  oath  that  at  no  time  in  the  past  had  he  adhered  or 
gitfen  aid.  or  comfort  to  those  who  had1  engaged  in  acts  of  hostility 
against  the  United  States.  And  the  Supreme  Court  held  in  Gwr^ 
vwngiy,the  State  of  Missouri,  in  which  is  reported  71  U.S.  277,  that 
provision  was  unconstitutional,  violating  clause  3  of  section  9  of 
article  I,  both  an  an  ex  post  facto  law  and  also  as  a  bill  of  attainder, 
:  Attorney  General  Katzbnbach.  Yes. 

Senator  Ervin,  And  it  said  this : 

Under  the  form  it  creating  a  qualification  or  attaching  a  condition — 

This  is  a  headnote,  very  clear — 

the  States  cannot,  in  effect,  indict  a  punishment  for  a  pact  act  which  was  not 
.punishable  at  the  time  it  was  committed.  Deprivation  or  suspension  of  any 
civil  rights  for  past  conduct  or  punishment  for  such  conduct;  a  bill  of  attainder 
Is  a  legislative  act  wbfch  indicts  punishment  without  a  Judicial  trial. 

;  Now,  under  this  bill,  under  section  3  clause  of  subsection  8,  the 
States  could  be  deprived  of  the  power  to  exercise  their  constitutional 
authority  to  prescribe  literacy  tests  on  the  basis  of  past  events  which 
occurred  in  1964  which  they  couldn’t  possibly  escape. 

Attorney  General  Katzenbach.  Senator,  as  the  headnote  in  that 
case  said,  assuming  that  that  provision  is  applicable  to  States  and 
political  subdivisions,  there  is  no  punishment  involved  in  this,  and 
secondly,  the  conduct  in  this  case  we  are  seeking  to  get  rid  of  is  not 
conduct  that  was  legal  at  the  time  it  was  committedT  Conduct  that 
we,  are  trying  to  get  rid  of  in  this  instance,  was  conduct  which  was  in 
violation  of  the  Constitution  of  the  United  States.  That  has  been  on 
the  books  for  95  years  and  we  didn’t  say  any  act  in  the  past  95  years. 
We  just  say  act  in  the  past  10  years.  You  had  85  years  to  get  rid  of  it. 
Ana ,  tliose— that  is  quite  a  distinction  between  this  and  that  case,  it 
seems  to  me,  because  you  get  out  from  under  the  application  of  this 
formula,  you  show,  that  there  hasn’t  been  this  discrimination  in  vot¬ 
ing*  You  haven’t  , been  denying  and  abridging.  And  in  this  instance 
the  denial  and  abridgment  as  is  described  in  these  terms  is  in  the 
same  words  as  the  15tn  amendment.  That  was  not  conduct  which  was 
permissible  at  the  .time  that  it  occurred.  It  is  conduct  that  hasn’t 
been  penpissiblefor  95  years.  - 

...  Senator  Ervin.  .  Well,  don’t  you  agree- with  me  that  in  construing 
the  Constitution  it  is  the,  duty  of  a  court lo  give  these  provisions  of 
the  Constitution  a  meaning  rather  than  using  one  provision  of  the 
Constitution  to  destroy  others}  ■ 

Attorney,  General  Katzenbach.  Yes,,  of  course.  Of  course.  You 
have  given  a  meaning.,  .There  is  nothing  in  this  law  that  is  destroying 
that  right  of  S.tqte3  that  haven’t  abused  that  right.  How  can  you 
take  the  position  that  because  States  pan  give  the  qualifications,  they 
can  use  that  provision  to  violate the  16th  amendment?  You  dona 
take thatjposition.  . 

Now,  Tsay  if  they  havebeen; doing  this,  and  here  is  a  criteria  for 
pettuig-it  UP,  and,  if , they  oen -shiny  they  haven’t,  ,they  are  out,  but  if 
they  nave  been  doing  this,  effective  enforcement  of  the  15th  amend-; 
ment  has  to  suspena'thut right, for  a  limited  period  of  time  in  order 
to  cure,  that  situation,  and;  that  Congress  says  if  we  are  going  to /ever 
enforce  thb  -15th  a|fiehdin0n1r--We  havo’  tri^d  In  other  w;ayd,  more 

!  I  .  *: i }  Jk  :  i  i. '  r :  r  I  ■ 1  ■'  i  l  ■ /f  O  h  :  ■  '  i  1  .  '  ■ ;  i  r  i ;  -  V  .*  '  *  /  1  .  ^  ?  i  "  .  ■  .  ■  *  '■  i  ■  i 
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moderate  "ways  to  do  it.  It  has  been  on  the  boohs  for  95  jnara  .  {For 
the  last  8  years  there  has  been  a  law  that  attempts  to  implement,  it. 
That  law  has  been  amende#  once.  It  has  been  amended  twice,  and 
finally  Congress  says,  and  I  think  Congress  should  sav,  ,the  only  way, 
of  enforcing  the  15th  amendement,  the  only  practicable  way  is  to  get 
rid  of  this  possibility  and  to  get  people  voting  in.  accordance  with 
their  rightB  and  to  get  rid  of  discriminatory  use  of  literacy  tests 
which  has  been  the  big  problem  that  we  face.  t  t 
I  don’t  take  the  view,  Senator,  that  this  bill  is  going  to  get  rid 'of 
every  single  bit  of  racial  discrimination  in  voting  in  every  single 
State  of  tnecountry.  If  I  could  draft  a  bill  that  would  do  that,  1 
would  draft  it.  But  it  ib  going  to  get  rid  of  the  problem  in  those  areas 
which  have  been  discriminating  and  discriminating  and  discriminat¬ 
ing  and  have  been  doing  it  for  a  long  period  of  time.  1 

Senator  Ervin.  It  is  designed  to  deprive  certain .  States  of  then? 
constitutional  power,  under  section  2  of  article  I  of  the  original  Con¬ 
stitution  and  under  the  17th  amendment,  to  prescribe  the  qua!  ifications 
for  voting  insofar  as  they  relate  to  the  power  td  prescribe  ft  literacy 
test  or  an  understanding  test. 

Attorney  General  Katzenbach.  Because  that  right  has  been  used 
in  an  unconstitutional  fashion  to  deny  and  abridge  the  rights  of 
Negroes  to  vote. 

Senator  Ervin.  It  undertakes  to  do  that  by  declaration  of  Congress 
to  the  effect  that  .certain  past,  events  constitute  a  proof  that  certain 
States  or  counties  in  States  have  violated 'the  15th  amendment 
Attorney  General  Katzenbach.  -Which  is  rebuttable. 

Senator  Ervin.  Which  is  rebuttable  by  something  which  can’jt  be 
proved — which'  cannot  be  rebutted  by  proving  the  untruth1  of  the 
presumption. 

Attorney  General  Katzenbach.  If  you  mean  by  proving  the  .un¬ 
truth  of  census  figures,  that  is  correct.  But  y6u  can 
Senator  Ervin,  yes. 

Attorney  General  Katzenbach.  Why  would  we  want  litigation 
about  the  census  figures  f  Don’t  we  want  litigation  about  whether  or 
not  they. have  discriminated!  p  Isn’t  that  the  heart' of  the  matter! 
Isn’t  that  related  to  the  16  th  amendment!  ■  ;  '' 

Senator  Ervin.  That  is  not  what  I  am  objecting  to:’  r&mdbjectipg 
to  an  act  of  Congress  which  passes  a  indgmantof coridemnatidn  ijptm 
States  and  their  subdivisions  on  the  basis  of  conduct  which  occurred 
in  1964.  '  ’  :  \  T  ‘  T/1'  ;  .  /'•' ’  " 

In  other  words,  I  think  that  the  power  to  condemp  pftrticiilttrStatep 
or  subdivisions  of  States  is  a  judicial  power  which  cati  ohly  beexer-’ 
ciscd  in  q,  court  proceeding.  That  is  my  objection  to  thiSbill;  t 
Now,  in  the  Cummings  case,  the  Court  said  that  a.  bill  of  attainder; 
is  a  legislative  act  which  affixed  punishment  without’  ft  judicial  trial. 
This  legislatiob  inflicts  punishment  for  a  past  event  without  a  judicial 
trial  Upon  these  6  States  and  upon  84  Counties  in  hiV  Stiiti.  It  de¬ 
prives  a  State  dr  political  subdivision  of  the  right  , of  Control' arid  the 
right  to  use  a  literacy  test  uriless  it  atri'come  in  dtulproyp  that  it  not 
only  is  not  guilty  of  discrimination  in  1964,  but  it  hoe  to  pTpVte  .there 
was  none  ever  in  the  past  lOyears. .  And  this  casealso  says  at  page  824 i 
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^Hiat  isy  bills'  of  attainder^  /  '•  ;  •.  ^ 

liifty^Jndicli  pijnlgliineiit  ribsolnt^ly  <jr mny  inflict  At conditionally.  T 

r '  And  given  pie  most  lenient  interpretatioj^,  this  Jbill  condemns  the 
States  according  tp  the  ijiti&rpp&tation  you  plaftp  on  it  yourself,  at 
least  initially,  because  they  lose  the,  powev  to  ^dininister  a  literacy 
test  imlesstheycan  come  in  and,  show  that  they  bave  beep  lily  pure. 

Attorney  General  Katzenbach.  Tlmtis  right,  .  ■  V  . 
v :  Senator  E^VW*.  In- this  field  for, the  past  .10  years, 

,  Attorney  General  Katzenbach-  I  think  that  is  proper,  Senator. 

Senator  Eryjn,  J  know  you  do*  Otherwise  I  do  not  think  you 
would—.,  -  ;  . ../  •  -  /■ 

Attorney  0enersl ^t^nbach.  Thank  you. 

Senator  Ervin  (contbiuing)!  5®  hero*  But  the  people  thought  it 
was  very  proper  in  Missouri  when  they  wrote  into  the  Constitution 
thata  man  cpuld  not  even  call  repentant  sinners  to  the  promises  of  the 
gospel  unless  he  was.  able  to,  take  an  oath  that  he  had  never  adhered 
or  given  aid  to  anybody  that  irianifeted  hostility  fp\the  United  Stated 
They  thought  that  was  quite  proper, 

: .  Attorney  General  Katzenbach,  Well.  I  wouldn’t  think  that  that 
oase;wjould,hav^  run  afoul  if. they  talked  ^about  prio^ illegal  conduct* 
t  think  the  poirit  of  that  was  that"  prior  conduct  hadn’t  been  made 
unlawful,  hadn’t  been  forbidden  by  law,  and  now  they  were  past  con¬ 
duct  unlawful.  : 

'  Now?  wq  are  not  doing  that  here,  Senator  “  .Th^t,  past  conduct  has 
been  unlawful  for  95  years.  .j  .  .  ,  ^ 

/Senator. EnvXN*.  What  you  are  domg, there  is  letting  an,  unlawful 
act  ^ manifested  by  the.  fact  that  lass* than  60. percent  of  the  people 
of  voting  age  vote. 

Attorney ;  General  Katzenb^oh.  Wit^  an  opportunity  to  show  that 
that  isn^t  for  reasons  of  discrimination.  V  . 

Senator  Ervin/  A  State  has  no  control  o ver  wbo  is!  going  to  vote,' 
I  do  not  know  that  thing  thflt  purports  that  the  voting  laws  of  the 
United  States  *  /  r  -  r  ,  i 

;  Attorney  General  Katssbkbach,  Senator,  thej  have  been  discrimi¬ 
nating.  They  come  into  court  and  they  are  out  from  under  this  act 
and  the  lest  op  discrimination  is  if  they  haven’t  violated— the  people 
feting  under  color  of  Iawy  State  ahdUopal;offiriaI&--bav®IlJt  violated 
the  15th  amendment,  they/ are  not  covered  by  this  act. 

Senator  Ervin-  They  are  covered  by  thirf  presumption,  oven  though 
the  presumption  is  not  true, ,  If  they  violated  the  law  in  one  instance 
during  the  past  10  years,  long  before.  1964,  they  cannot  get  put  from 
under  it,  and  once  they  are  under  it,  they  caiinot  get  out  tor  10  years, 
even  though  they  bring  forth  fruits  in  the  performance  of  repentance, 
in  the  words  of  the  scripture*  :  ^  ; 

Attorney  General  JC\tzenracii/  Senator,  rethink  that  where  there 
has  been  prior  misconduct  and  that  has  beeh  shown,  I  don’t  see  any  dif¬ 
ficulty  to  saying  you  have  to  perve  &  little  period  of  penance  here. 

Senator  Ervin*  Well,  also  I  call  attention-- — 

Attorney  General  Katzenbach,1  I  will  tell  you.  if  some  of  the  States 
repealed  tneir  literacy  teste  tomorrow,  f  wouldn’t  believe  it  was  done 
in  order  to  stop  discriminating.  I  think  it  would  be.  done  because 
they  had  a  new  device,  I  am  not  referring  to  your  State,  :  1  1  :li 
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v  Senator  Ervin*  I  hope  not  because  the  Supreme  Court  of  the  United 
States  in  a unanimous  opinion  in  1959  upheld  the  States  my  Strite 
literacy  i  law*  >  •;  -  ■ ^  ■> 

Attorney  General  Ratzenbach*  Yes*  The  Court  in  that  caset  Sen-* 
Wor;  also  made  tatter  qareful  note  of  the  fact1  that  if  literacy  tests 
were  in  violation— ^used  in  violation  of  the  15th  amendment— i t  might 
he  qtiite  a  different  proposition*  r '  . 

:  Senator  Ervin*  I.  wilt  agree  with  that*  I  do  hot^— but  it  has  to  be 
shown  by  proof  in  the  court  case.  ■ 

Attorney  General  Katzenbaoh*  Or  by  legislative  determination 
with  an  opportunity  to  coipo  out  from  under  it,  either  one  is  appro¬ 
priate*  One  works  and  the  other  hasn’t* 

Senator  Ervin*  In  Cummings  v*  The  State  of  Missouri^  the  court 
defined  an  ex  post  facto  law  as  brie  which  imposes  punishment  for  an 
jicfe  which  was  npt  punishable  at  the  timepr  commitment  or  imposes 
additional  punishment  to  that  prescribed  or  changes  the  rule  or  evi¬ 
dence  by  which  less  or  different  testimony  is  sufficient  to  convict  than 
was  then  required. 

Now* ’a  State  or  political  subdivision  6f  a  State  was  not  subjected  to 
the  punishment  of  being  deprived  of  their  power  to  prescribe  arid 
administer  literacy  tests  hy  the  fact  that  less  than  50  percent  of  .their 
people  of  voting  tige  failed  to  vote  in  the  presidential  election  of  1964* 
is  not  that  so  ?  ;  h  .  t. 

Attorney  General  Katzenbach.  No,  but  this  is  not  a  punishment, 
Senator*  This  is  not  a  punishment* . 

Senator  Ervin,  It  is  a, punishment  ■ 

Attorney  General  Katzenbach.  It  jta  ap  effort  to  implement  the  15th 
Amendment  '  h  "  -  ■  .  .  ■  '  . 

.  Senator  Ervin.  Well,  is  it  not  ar  punishment  to  a.  man  to  deprive 
him  oi  a  right?  Isn^t  it1  a  punishment  for  an  act  of  Congress  to 
deprive  a  man  of  a  right? 

'  Attorney  General  Katzenbach.  In  the  Cummings  case  I  agree 
with  what  the  Court  did  j  yes,  Senator*  1  ■ 

:  Senator  Ervin*  You  will  certainly  agree  with  me  on  the  proposi7 
tion  that  a  State  did  not  lose  its  povtfer  to  prescribe  and  administer 
a  literacy  test  in  November  1964  by  the  mere  fact  that  less  than  50 
percent  of  the  people  residing  within  the  State  of  voting  agri  failed 
to  vote!  *  ' 

Attorney  General  Katzenbach.  Nor  does  it  under  this  law  because 
they  can  establish  here  jthat  they  have  not  been  in  violation  of  the 
15th  amendment.  If  they  so  establish,  they  are  not  governed  by  thesb 
provisions.  '  . 1 

Senator  Ervin*  Well,  they  ate  certainly  governed  by  these  provi¬ 
sions  unless  they  Can-  carry  that  tremendous  burden  of  proof  t>u< 
ripon  them,  *'V 

Attorney  General  KATZENBAcri*  There  isih’t  a  word  here,  not  one 
word  in  the  statute  about  burden  of  proof. 

Senator  ErviN,  It  implies  that  you  have  got  to  establish  that  to 
^arry  the  burden  of  establishing  what  you  have  to  allege.  Old  lawyers 
put  it  you  had  to  have  both  allegator  and  probater,  did  you  hot!  You 
are  too  good  a  lawyer  to  dispute  that. 

.Attorney  General  Katzenbach.  We  have  been  [over- that  once,  Sen¬ 
ate^**  as  to  what  that  means*  I  don’t  think  I  could  really  say  anything 
dif  rerent than  what  I  said  before.  _ 
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Senator  Ervin,  Back  in  November  1964  the  laws  of  evidence  did  not 
allow  you  to  prove  violation  of  the  15th  amendment  by  showing,  that 
less  than  50  percent  of  the  people  of  voting  age  in  a  certain  State, 
certain  subdivision  failed  to  vote. 

Attorney  General  Katzbnbach,  No;  Congress  did  enact  that  kind 
of  provision,  had  not  enacted  that  kina  of  a  provision  then* 

Senator  Ervin*  On  this  point*  on  the  question  of  the  bill  of  attain¬ 
der,  I  am  going  to  cite  United  States  v.  Lovett ,  in  which  the  Supreme 
Court  saia  that  a  bill  of  attainder — and  this  was  reported  in  828  U.S* 
at  page  308 :  '  ■  > 

A  bill  of  attainder  Is  a  legislative  act  which  Inf  lets  punishment  without  a 
judicial  trial. 

Attorney  General  Katzenbaoh*  Yes*  I  remember  the  cose. 

Senator  Ervin.  That  was  the  case  in  which  the  Congress  passed  an 
amended  statute  so  as  to  provide  that  no  part  of  an  appropriation 
could  be  used  to  pay  the  salaries  of  certain  people - 

Attorney  General  Katzenbach*  Yes. 

Senator  Ervin  (continuing)  *  Who  allegedly  were  charged  with  sub¬ 
versive  activities. 

Attorney  General  Katzenbach.  Yes,  sir. 

Senator  Ervin,  In  other  words,  Congress  gave  os  a  reason  for  deny¬ 
ing  the  use  of  this  appropriation  to  pay  the  salaries  its  finding  that 
these  men  were  guilty  of  subversive  activities  or  alleged  subversive 
activities. 

Attorney  General  Katzenbach*  1  don’t  recall  any  provision  in  that 
that  allowed  any  people  that  came  within  it  to  come  in  and  establish 
that  they  had— T  donx  remember  the  Jaw>  Maybe  that  was  in  there. 
Senator,  I  don’t  think  it  was. 

Senator  Ervin*  I  read  from  pages  316  to  317*  'The  section  of  the  law 
which  did  that  was  section  304, 

Section  304  thus  clearly  accomplishes  the  punishment  of  named  individuals 
without  a  judicial  trial.  The  fact  that  the  punishment  was  effected  through  an 
instrumentality  of  an  act  specifically  cutting  off  the  pay  of  certain  named  indi¬ 
viduals  found  guilty  of  disloyalty  makes  It  no  less  stalwart  or  effective  than  it 
would  have  been  done  by  an  act  which  designated  the  conduct  of  discrimination* 
No  one  once  claimed  that  Congress  would  have  passed  a  valid  law  stating  that 
after  investigation  it  had  found  Lovett,  Dodge,  and  Watson  guilty  of  the  crime  of 
engaging  in  subversive  activities,  defined  that  term  for  the  first  time  and  sen* 
tenced  them  to  perpetual  exclusion  from  any  Government  employment. 

Section  804,  while  it  does  not  use  that  language,  accomplishes  that 
result*  The  effect  was  to  inflict  punishment  without  the  safeguards 
of  judicial  trial  and  determination  by  no  previous  law  or  fixed  rule* 
The  Constitution  declared  that  this  cannot  be  done  either  by  ft  State 
or  by  the  United  States.  Those  who  wrote  our  Constitution  well  knew 
the  danger  inherent  in  special  legislative  acts  which  take  away  the  life, 
liberty,  or  property  of  particular  named  persons  because  the  legisla¬ 
ture  thinks  them  guilty  of  conduct  which  deserves  punishment. 

Skipping  over  to  page  318,  when  our  Constitution  and  Bill  of  Rights 
were  written,  our  ancestors  had  ample  reason  to  know  that  legislative 
trials  and  punishments  are  too  dangerous  to  exist  in  th^  Nation  of 
free  men  they  envisaged,  and  bo  they  proscribed  the  bill  of  attainder. 

Despite  my  respect  for  your  opinion,  I  think  this  bill  constitutes 
a  bill  of  att  ainder  as  it  deprives  the  j  States,  certain  States  and 
certain  counties  of  certain  States  which  are  defined  in  terms  by  the 
act  itself,  and  election  officials  in  those  States,  and  counties,  Of  certain 
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Sowers  vested  in  the  States  and  political  subdivisions  of  the  Statefe-  It 
oes  this  without  a  judicial  trisu,  and  furthermore,,  it  does  this  bn  the 
basis  of  a  fact  completed  in  the  past.  It  does  it  on  the  Evidence  which 
would  not  have  been  sufficient  at  the  time  if  the  act  was  accomplished 
in  the  past.  ■  ;  . --r.  -1  .  ■ 1 :  ;  >  v  ^  ■  ■  h 

I  will  not  labor  thatpointany  more,  *  r  # 

Attorney'  General  Katzenhach.'  I  shouldn’t  let  my  silence  indicate 
that  I  agree  frith  you,  Senator;  Ido  not* 

Senator  Ervin.  I  certainly  would  not  infer  that  from  your  silenCej 
Attorney  General  Ejitzenbaoh,  Thank  you,  Senator* 

Senator  Ervin*  Even  if  I  found. your  silence  were  recorded  by  the 
Bureau  of  (he  Census*  1  f  y 

Under  section  4(a),  if  these  20  people  filed  this  complaint  with  the 
Attorney  General  and  the  Attorney  General  believes  such  complaint 
to  be  meritorious,  he  can  cause  the  Civil  Service  Commissioners  to  ap*T 
point  these  examiners*  can  he  hot?  '  r  ■ 

Attorney  General  ICatzenbach*  Yes*  1 

Senator  Ervin.  The  Attorney  General  has  to  believe  this  but  he 
does  not  have  to  have  any  reasonable  grounds,  does  he?  ■ '  1  * 

Attorney  General  Katzenbach,  No,  Senator;  in  fact,  paragraph  2 
of  that  is  even  broader.  '  f 

Senator  Ervin.  Yes;  that  is  what  I  thought.  I  was  coming  to  that. 
Attorney  General  Katzenbach.  I  thought  you  were,  Senator, 
Senator  Ervin,  Yes*  It  is  dangerous  to  let  the  rights  and  the 
powers  of  the  States  or  political  subdivisions  depend  upon  a  belief  in 
an  Attorney  General’s  head,  is  it  not  ? 

Attorney  General  Katzenbach.  Yes,  Senator,  but  what  is  happed'* 
ing  here  is  a  very  simple  thing*  really.  It  i&  the  appointment  of  Ex¬ 
aminers  because  there  was  something  no  Attorney  General,  it  seems  to 
me,  would  want  to  do.  He  is  doing  that  because  the  State  registrars, 
for  some  reason  or  another  are  not  performing  their  duties  under  the 
law,  &o  that  all  that  happens  within  the  State  is  that  people  who 
ought  to  be  registered  are  registered  within  the  State  ana  that  is  all 
this  act  sets  up. 

There  is  no  punishment  to  the  State.  There  is  no  deprival  of  any 
rights  on  the  part  of  the  State.  This  is  merely  just  an  additional 
burden  to  the  Federal  Government,  really,  but  it  is  a  method  of  in* 
suring  that  this  happens. 

The  point,  Senator,  that  I  tried  to  make  throughout  my  testimony 
is  really  that  the  alternatives  have  been  tried.  If  you  want  to  say  this 
judgment  of  the  Attorney  General  has  to  go  to  trial,  and  has  to  be  tried, 
then  it  is  going  to  be  tried,  and  there  is  going  to  be  evidence;  there  are 
wing  to  he  dtflays ;  there  are  going  to  be  appeals,  and  all  for  what? 
So  that  people  can  vote  in  another  election. 

Senator  Ervin,  Up  to  this  point,  this  bill  has  looked  to  the  past. 
Attorney  General  Katzenbach,  Yes. 

Senator  Ervin*  Its  provisions  have  been  predicated^  entirely  upon 
what  happened  in.  the  past*  Now  for  the  first  time  this  bill  looks  to 
the  future  and  it  vesta  in  one  man,  the  occupant  of  one  office;  namely, 
that  of  the  Attorney  General,  the  power  to  deprive  States  or  political 
subdivisions  of  States  of  the  right  to  name  their  own  election  officials 
in  effect. 
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1  Attorney  General  Katkenbach^  No;  they  can  name  tlieir  own  elec¬ 
tion  officials  and  those  election ; officials  can  be  operating.  N o;  we 
don’t  deprive  them  of  that  at  all. 

E ^Senator Ervin,  It  provides--— 

Attorney  General  Katzenbach,  Just  helps  them  with  it.  ^ 

Senator  Ervin.  Once  there  is  a  complaint  signed  by  00  people,  given 
the  right  for  certain  charges,  it  empowers  1  man  on  the  basis  of  his 
belief,  which  is  riot  required  to  be  based  on  anything— the  power  to 
take  and  appoint  people  to  supersede  in  part  the  powers  of  State  and 
local  election  officials;  does  it  not?’  .• 

« .Attorney  General  Katzenbach.  I  wouldn’t  use  the  word  “super¬ 
sede,”  Senator.  Perform  those  functions  of  registration,  yea.  ■  * 

Senator  Ervin,  I  said  supersede  in  part. 

Attorney  ^General  Katzenbach,  Parallel  the  action  that  they  are 
taking. 

Senator  Ervin,  Put  it  another  way  *  To  reverse  them. 

Attorney  General  Katzenbach,  To  reverse  them? 

Senator  Eh vin.  To  reverse  their  action. 

Attorney  General  Katzenbach,  If ^ it could  result—it  could  result 
in  the  reversal  of  their  action  if  they  denied  20  people  and,  on  that 
basis,  a  Federal  examiner  was  appointed.  If  a  Federal  examiner, 
examining  those  20  persons,  found  that  those  same  20  persons  did  pos¬ 
sess  necessary  qualifications  to  be  registered,  it  would  result  in  a  re- 
versdli  But,  of  course,  if  he  found  out  at  that  point  that  the  registrar, 
the  State  registrar,  had  been  absolutely  right  with  respect  to  those  20 
persons,  they  wouldn’t  be  registered.  It  doesn’t  necessarily  reverse 
them,  . 

Senator  Ervin,  But  those  20  people  do  not  have  to  prove  the  truth 
of  the  charge  at  all.  There  is  no  provision  for  this  whatever. 

Attorney  General  Katzenbach,  That  is  right. 

Senator  Ervin.  No  provision  to  seeing  whether  that  charge  is 
correct. 

Attorney  General  Katzenbach.  A  little  bit.  The  Attorney  Gen¬ 
eral — 

Seiiator  Ervin,  Almost  none. 

Attorney  General  Katzenbach,  The  Attorney  General  has  to  be¬ 
lieve  they  are  meritorious. 

Senator  Ervin.  The  Attorney  General  has  to  have  a  belief  in  his 
mind  but  he  does  not  have  to  have  any  reason  for  that  belief  in  addition 
to  an  unsupported  and  unproved  allegation  of  these  20  people. 

Attorney  General  Katzenbach.  I  don’t  know  what  your  experience 
with  Attorneys  General  lias  been.  Mine  has-been  that  they  do  want 
some  facts  on  that  and  I  would  suppose  they  would  find  them. 

Senator  Ervin.  This  does  not  apply  to  you,  but  years  ago  they  used 
to  have  a  Postmaster  General  who  used  to  be  tne  chief  political  adviser 
to  the  administration,  which  was  all  right  because  his  duties  were 
rather  neutral  in  nature.  About  all  he  had  to  do  was  read  the  postal 
cards.  But  the  Attorney  General  has  to  administer  justice  and  until 
you  became  the  Attorney  General  it  was  generally  reputed  in  previous 
administrations,  both  Republican  and  Democratic,  that  the  chief 
political  adviser  to  the  President  was  the  Attorney  General,  I  think 
tliis  was  unfortunate  because  I  do  not  think  any  person  at  all  that  is 
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charged  with  impartial  adininietration  of  justice  slioilld^  be  lboked 
upon  as  a  chief  political  advisertp  Anybody.  ,  . 

r  But  anyway,  we  agree  here  that  ir  these  ,20  people  maktf  a  charge* 
the  charge  does  not  nave  to  be  proved?  -r  1  ; 

Attorney  General  Katzenuac^;.  .  That  is  right.  ; 

Senator  Ervin.  If  the  Attorney  General  believes  the  charge  is 
meritorious,  whether  he  has  reason  or  not  for  such  belief,  he  can  call 
on  the  Civil  Service  Coinmission  to;  appoint  these  Federal  examiners. 
Attorney  General  Katzenbach/ That  is  rights  :  " 

Senator  Ervin*  Or  he  does  not/eveh  have  to  believe  it,  does  he? 
Attorney  General  KATZENBAtik.*  He  has  to  make  a  judgment  that  he 
thinks  it  is  otherwise  necessary. 

Senator  Ervin,  In  the  second  alternative  he  does  not  even  have  to 
have  any  complaint  from  20  people,  does  he  ? 

Attorney  General  Katzenbach.  That  is  right,  -■ 

Senator  Ervin,  If  he  just  has  an  opinion  mat  the  appointment  of 
examiners  is  otherwise  necessary  to  enforce  the  guarantees  of  the  16th 
amendment,  then  the  Civil  Service  Commission  is  required  to  appoint 
them,  is  it  not?  ;  J 

Attorney  General  Katzenbach.  That  is  right. 

Senator  Ebvin,  He  can  just  reach  up  Intb  liis  judgment  and  pluick 
any  reason  whatsoever  for  that  second  alternative  which  is  satisfactory 
to  him. 

Attorney  General  Katzenbach,  Yes;  he  could. 

Senator  Ervin.  And  it  expressly  provides  here  in  section  4(b)  that 
no  power  on  this  earth  can  review  his  belief  of  his  judgment. 

Attorney  General  Katzenbach,  That  is  right. 

Senator  Ebvin,  It  says  right  here  in  plainest  English,  a  determina¬ 
tion  or  certification  of  the  Atomey  General  or  the  Director  of  the 
Census  under  section  3  or  4  shall  be  final  and  effective  upon  publics 
iion  in  the  Federal  Register, 

Attorney  General  Katzenbach.  That  is  right. 

Senator  Ervin,  That  even  makes  the  Attorney  GeneraPs  decision  in¬ 
dependent  of  the  judgment  of  the  Almighty,  much  less  that  of  the 
Controller,  doe§  it  not? 

Attorney  General  Katzenbach.  I  would  hope  it  would  still  be  sub¬ 
ject  to  the  Almighty,  Senator, 

Senator  Ervin.  It  is  unreviewable,  yet,  on  that  judgment,  the 
Attorney  General  can  have  Federal  examiners  come  in  and  usurp  to 
some  extent  the  power  of  State  officials—- election  officials — to  pass  oh 
the  qualifications  of  voters. 

Senator  Ervin.  Despite  my  deep  affection  and  profound  respect  for 
you,  I  am  not  with  you  myself.  I  am  not  the  person  to  give  you  all 
that  power. 

Attorney  General  Katzenracii.  Thank  you  for  the  respect. 

Senator  Ervin.  Because  I  test  the  law  not  by  what - 

Attorney  General  Katzeneach.  At  least  the  section  is  clear.  We 
agree  about  what  it  means. 

Senator  Ervin.  I  test  the  wisdom  of  the  law  not  upon  what  a  good 
man  can  do  with  it,  but  what  d  bad  man  can  do  with  it,  and  I  am 
just  not  willing  to  give  any  man  ever  born  on  this  earth— I  would 
not  even  trust  myself  with  that  much  power. 
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,  Attorney  General  Katzenbach.  Senator,  there  are  so  many  ways  in 
which  aiiy  Attorney  General  inevitably  possesses  so  miich  mors  power 
than  is  given,  by  (his  section  in  so  many  respects.  This  is— — 

'  Senator  Ervin.1  I  think  they  have  been  given  too  much.  That  is 
what  I  think  about  it. 

-  Attorney  General  Katzknbach.  This  is - 

Senator^ Ervin.  In  most. instances, the  Attorney  General  is  given 
power,  which,  is  subject  to  review  bv.  the  courts  out  under  this  bill 
there  is  no  review  by  the  courts.  So  far  as  the  affairs  of  this  earth  are 
concepudj.it  is  flot  even  reviewable  by,  the  Almighty. 

...  Attorney  General,  Katzenbach.  The  consequences  of  it,  Senator,  are 
very  modest. 

t ,  Senator  Ervin.  What  didyou  say  ? 

Attorney  Genera]  Katzenbach.  The  consequences  are  very  modest. 
It  merely  means  that  Federal  examiners  are  performing  functions  of 
registering  people. 

.  Senator  Ervin.  It  may  be.  Mr.  Attorney  General;  it  may  be  very 
modest,  for  the  Federal-  Government  to  step  in  and  supersede  the 
States  in  a  field  in  which  the  States  certainlyhave  vast  constitutional 
powers.  But  now  that  is  being  determined  on  the  basis  of  a  belief 
or  judgment  which  is' not  subject  to  review  by  anybody,  and  I  think 
that  is  quite  a  bit  of  power. 

-  Attorney  General  Katzenbach.  You  know,  this  particular  provision 
for  roistering  people  in  this  way,  you  could  do  it  anyhow  i  f  you  wanted 
to.  It  just  never  has  been  done,  hut  I  would  suppose  that  the  Fed¬ 
eral  Government  possessed.the  power  in  any  State  to  appoint  Federal 
examiners  for  Federal  elections  in  any  event. 

Senator  Ervin.  Yes. 

v  Attorney  General  Katzenbach.  And  doing  that  they  would  he  pass¬ 
ing  on  the  State  qualifications  in  Federal  elections>  in  any  event. 

Senator  Ervin.  Yes.  I  would  much  prefer  that  instead  of  singling 
out  six  States  and  a  few  counties  in  one-third  of  my  State  for  a  bill 
which  is  to  apply  to  them  and  not  to  the  rest  of  the  people  in  the 
United  States.  I  am  a  great  believer  in  the  principle  that  uniform 
laws  should  be  uniform. 

Attorney  General  Katzenbach.  So  am  I,  Senator. 

Senator  Ervin.  This  provides  that  the  Civil  Service  Commission 
shall  upon  as  many  examinations  as  it  may  deem  appropriate,  prepare 
and  maintain  lists  of  persons  eligible  to  vote  in  Federal,  State,  and  local 
elections. .  .. 

Certainly  the  Federal  Government  could  not  just  pass  a  law  and 
say  that  the  Federal  Government  is  going  to -supplant  States  in  the 
administration  of  State  and  local  elections,  could  they  ? 

Attorney  General  Katzenbach.  It  could  not  except  under  the  15th 
amendment. 

Senator  Ervin.  Well,  it  cannot  do  it  under  the  15th  amendment, 
can  it  ¥  They  cannot  go  any  further - 

Attorney  General  Katzenbach.  Oh,  yes. 

Senator  Ervin  (continuing).  Than  necessary  to  prevent  discrim¬ 
ination.  1 

Attorney  General  Katzenbach.  It  can  go  as 'far  as  Congress  judges 
it  to  be  necessary  to  prevent  the  discrimination.  If  the  means  are 
reasonable  and  appropriate,  they  could  take  it  and  the  judgment  of 
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Congress  in-  that  respect  I  think  would'  not  he'  toviewqdjbe  question^ 
in  court.  .  ' ' 

Senator  Ervin.  Rather  vast  power.  Maybe  the  headway  to  do  it 
wouldbe  to  provide  for  the  execution  without  tidal  of  State  election 
officiate  that  violate  thelSth  amendment.  r  . 

Attorney  General  Katzenbach.  That  could  not  be  ^ohe,  Senator, 
Senator  Ervin.  Fortunately  the  Constitution  has' got  provisions  in 
there.  .  . 

Attorney  General  Katzenbach.  That  is  right.  Bnt,  ofcoqtep- — - 
Senator  Ervin.  Furthermore,  it  provides  that  they  Vould  have- to, 
be  tried  in  the  State  where— in  the  district  where  the  crime  is  Alleged 
to  have  been  committed. 

Attorney  General  Katzenbach.  Right. . 

Senator  Ervin.  And  I  am  just  curious  why.  Certainly  that  6ught 
to  be  the  spirit  of  a  fair  trial  because  trials  at  the  place  where  the 
matter  is  being  investigated  have  the  benefit  of  the  testimony  of  local 
inhabitants  without  great  trouble.  I  wondered  why  those1  who  drafted 
this  bill  thought  it  was  necessary  to  nail  shut  every.  courthouse  door 
in  the  United  States  except  the  court  that  opens  in  the . District  of 
Columbia,  the  UjS.  District  Court  in  the  District  of  Columbia. 

Attorney  General  Katzenbach.  Well,  they  thought  it  was  a  good 
provision,  Senator,  because  it  brought  into  one  district  the  deter* 
mination  of  like  matters,  and  enabled  that  district  to  look  at  similar, 
cases..  Otherwise  you  would  have  been  split  with,  if  number  of  judi¬ 
cial  districts  that  have  been  set  up  elsewhere.  We  thought  it  was  use¬ 
ful  to  have  it  done  in  one  district,  reviewed,  be,  available  to  the  Su¬ 
preme  Court.  We  did  not  believe  that  it  was  a  great  burden  on,  States 
or  political  subdivisions  to  come  here  into  the  District  Of  Columbia 
to  make  their  proof  here. 

Senator  Ervin.  Well,  I  cannot — — 

Attorney  General  Katzenbach.  I  think  just  the  fact  that  this 
could  be  decided  in  one  place  at  the  seat  of  government  seemed  to  us 
a  good  wayofdoingit.  '  !  .  '  , 

Senator  Ervin.  Well,  would  not  that  be  about  equally  as  good  for 
other  provisions,  all  other  Federal  laws,  to  put  them  all  Under — - 
Attorney  General  Katzenbach.  Oh,  1  think  we  would  have  too 

many  judges  here.  I  don't  think  that - 

Senator  Ervin.  Well,  you  do  realize  the  difficulty  of  bringing 
witnesses  distances  of  anywhere  from  800  to  1,000  miles  to  a  court, 
do  you  not  ? 

Attorney  General  Katzenbach.  Yes, 

Senator  Ervin.  It  is  a  very  expensive  proposition. 

Attorney  General  Katzenbach.  Yes.  . 

Senator  Ervin.  And  do  you  not  agree  with  me  that  there  is  no 
provision  in  this  bill  under  which  even  if  they  come  up  here.  1,00ft 
miles,  then  the  cost  of  witness  fees  would  be  taxed  agninst  the  Federal 
Government? 

Attorney  General  Katzenbach.  No.  That  is  true,  Senator,  There 
is  no  provision  of  that  kind.  There  is  no  provision  in  the  existing 
law  which  taxes  the  States  with  the  expenses  of  the  Federal  Govern¬ 
ment  even  when  we  win  our  cases,  traveling  a  great  distance  to  do  it. 

Senator  Ervin.  Well,  do  we  not  ordinarily  tax  the  witness  fees  in 
the  Federal  court  against  the  losing  party  ordinarily  t 
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Attorney  General  Katzenbach,  Not  when  it  is  a  State.  We  don’t 
any  costs,'  not  thecosts  of  the  trial*  We  get  the  minor  costs.  ,  ; 
,  Sector  Ervin;  I  am.  talking  about  witness  ^ees; 

I  hope  you  will  not  rijind  my  dis^eemg.  with  you*  but  I  do  not 
think  your  explanation  which  requires  you  to  put  this  in  the  District 
of  Columbia  is  satisfactory.  It c  seems  to  me  that  justice  ought  to  be 
everywhere*  /I  cannot  see  L  why  this  bill  requires  these  people,  these 
States,  and  these  subdivisions,  to  come  up  here  to  the  District  of 
Columbia* 

Attorney  General  Katzrnbaoii*  Senator,  we  do  that  in  a  number 
of  instances*  ^  1 

Senator  Ervin.  The  only  instances  I  recall  offhand  are  the  instances 
where  the  suit  can  only  bo  brought  against  a  certain  agency,  where 
all  the  records  are  here*  .  But  in  this  case  you  are  taking  the  trial  away 
from  the  places  where  the  records  and:  witnesses  are, 

.  Attorney  General  Katss^nbach*  Well,  I  was  going  to  use  an  ex¬ 
ample  of  a  number  of  commissions  and  agencies  that  make  a  rule  and 
if  yqu  want  to  contest  that,  you  have  to  travel  from  any  part  of  the 
United  States  to  Washington  for  the  hearing.  With  respect  to  thah— 
and  then  it  is  reviewable  again  in  the  courts  here*  r 
Now,  your  records,  the  records  of  the  railroad  companies  before 
the  Interstate  Commerce  Commission,  they  have  to  bring  all  that  this 
distance.  They  have  ta  bring  their  witnesses  all  that  distance.  It  is 
not  an  unusual  provision* 

Senator  Ervin.  Well?  the  difference  is  the  Interstate  Commerce 
Commission.  Rulemaking  is  entirely  different. 

Attorney;  General  Katzenbach.  But  the  problem  is  the  same.  The 
people  have  to  travel*  ;lJi  ,  ; 

Senator  Ervin*  I  think  it  is  entirely  different  because  the  rule  has 
the  effect  and  force  of  law,  similar  to  an  act  of  Congress. 

Attorney  General  Katzenbach.  Ye?. 

^  Senator  Ervin*  And  there  cannot  be  a  different  rule  in  every  place 
in  the  country*  There  must  be  a  uniform  rule  that  applies  to  the 
entire  country.  . 

Attorney  General  Katzenbach.  Yes* 

Senator  Ervin.  It  operates  as  a  rule  of  law  and  has  to  be  uniform 
for  that  reason*  But  this  question  of  the  guilt  of  various  States, 
various  counties  and  States,  ought  to  be  tried  where  the  witnesses  are 
available*  Instead  of  that  they  have  to  come  up  here  to  the  District 
of  Columbia* 

Senator  Hart,  Will  the  Senator  yield  for  a  comment  that  I  know 
is  one  that  he  will  not  agree  with. 

Senator  Ervin.  I  will  be  glad  to  yield  for  a  comment* 

Senator  Hakt*  It  is  probably  a  lot  easier  for  some  of  the  States  to 
come  up  here  than  it  is  for  some  of  their  owii  citizens  to  walk  a  block 
to  their  own  court  l  - 

Senator  Ervin,  - - 

Senator  Hart.  Highly  emotional,  irrelevant,  and  not  to  tho  point? 
No,  it  is  not* '  . 

Senator  Ervin.  I  did  not  say  that. 

Senator  Hart,  It  puts  it  in  focus,  though,  nuts  in  focus  why  some 
of  the  Safeguards  are  explicitly  put  into  the  bill. 
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, ;  Senator  Ervin^  I  do  not  know  anything  that  impedes  a  man  walk* 
mg  to  the  courthouse  id?  the  purpose  ora  lawsuit.  I  do  not  think 
we  have  ever  had  any  demonstrations  on  that  esceptithe  Communists 
in  Judge  Niemaa’s  court.  Apart  from  that  I  have  never  heard  of 
anybody  trying  to  obstruct  the  way  to  a  courthouse*  Then  this  bill 
comes  along. 

.  Senator  Hart.  I  had  in  mind  a  man  going  into  a  courthouse  to 
register  to  vote.  ;  .  s- 

=  Senator  Ervin.  I  thought  that  ,  was  what  you  were  talking  about 
but  I  am  talking  about  going  to  the  courthouse  to  get  justice  at  the 
hands  of  a  Federal  judge  and  a  man  haa  to  not  only  walk,  he  has  to 
walk  of  hitchhike  a  thousand  miles  to  get  henS  under  this  bill* 

Now,  the  judges - 

Attorney  General  Katzenbacb,  The  States  and  counties  have  not 
to  date  had  any.  hesitation  about  costs  of  trial.  They  seem  to  be 
willing  to  invest  a  good  deal  of  money.  '  '  ^ 

Senator  Ervin.  Yes,  but  this  is- -  :  ■  -r  *  ■ 

Attorney  General  Katzbnbach.  Even  though  we  eventually  to  date 
have  won  every  single  case  that  we  ever  had.  The  relief  hasn’t  been 
very  satisfactory  but  we  eventually  have  won  every  single  1971(a) 
case  we^brought  under  the  previous  act  that  has  been  decided  todiite* 
I  anticipate  mis  would  be  continually  true.  They  are  very  carefully 
prepared.  I  find  the  evidence  overwhelming  ■  , 

Senator  Ervin.  Tret’s  not  say  anything  which  will  permit  anyone*  to 
imply  that  the  southern  district  and  circuit  judges  are  ad  bad  as  the 
southern  election  officials;  r  :  : : 

Attorney  General  Katzenbacii.  All  right.  ■ 1  i:  ^ 

Senator  Ervin.  Is  it  the  purpose  of  this  bill  to  deny  the  district 
judge  the  right  to  try  one  of  these  cases  by  him  or  based  upon- — 
Attorney  General  Katzenbaoh.  No.  I  think  the  three*]  udgA  court 
is  surely  appropriate.  You  are  testing  here  a  constitutional 
question—  1  ' 

Senator  Ervin.  Audi -  ^  1 

Attorney  General  TCatzenbach  (continuing]!.  On  denial  or  abridg¬ 
ment.  It  goes  into  the  15th  amendment  question  and  I  think  the  use 
of  the  three- judge  court  is  quite  appropriate,  I  didn’t  mean  to  cast 
any  aspersions  by  drafting  it  this  way.  T  am  sufe  you  do’ not  mean 
tx>  cast  any  aspersions  on  tlie  district  court  here  by  wishing  it  to  go 
elsewhere. 

'  Senator  Ervin,  Not  at  all.  Not  at  all.  If  I  had  been  a  trial  lawyer 
I  wohld  like  to  try  my  cases  where  the  witnesses  are  available  and 
would  not  like  to  travel  a  thousand  miles  just  to  try  a  case  which 
arises  in  a  locality.  ’  ’  h  . 

Now,  I  can  certainly  see  the  point  where  there  would  be  some  ad  van* 
tage  to  having  the  three- judge  court  but  why  could  not  the  three-judge 
court  sitting  in  Richmond,  Vfi.,  or  Charlotte,  N.C*,  or  Charleston, 
S.C.;  try  a  case  with  the  same  dispatch  and  with  the  same  intelligence 
and  the  same  integrity  of  thought  and  finding  as  a  three-judge  court 
sitting  in  the  District  of  Columbia? 

Attorney  General  Katzenbach,  I  think  that  the  three-judge  court 
in  the  District  of  Columbia  can  try  it  with  the  same  integrity,  same 
dispatch,  the  same  judicial  temperament  as  the  three-judge  court  else¬ 
where.  We  suggested  the  three-judge  court  here.  We  thought  it  was 
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desirable  to  bring  all  of  these  cases  into  effect  in  one  district,;  one  court, 
^rith  direct  appeal*  This  would  be  better  than  getting  divisions  pos* 
8ib|y  between  three  or  four  Circuits  in  this  regard*  Here  they  could  be 
heard  at  the  same  time  and  decided  at  the  same  time*  And  common 
Standards  used  in  applying  the  bill*  We  thought  it  was  a  pretty  good 
provision,  Senator-  t  #  ^  : 

<  Senator  Ervin*  In  other  words,  if  a  decision  happened  to  be  wrong, 
you  want  all  the  decisions  to  be  wrong  instead  of  some  of  them  right 

Attorney  General  Katzenbach,  I  think  appeal  to  the  Supreme 
Court— I  think  all  of  them  will  be  right,  Senator, 

Senator  Ervin*  Well,  cannot  you  Blink  of  any  better  reasons  than 
that?  It  seems  to  me  from  my  experience  as  a  trial  lawyer  that  it  is 
much  easier  to  do  justice  where  you  have  got  questions  of  fact  in¬ 
volved  as  well  as  questions  of  law  in  a  community  in  the  general  area 
where  the  witnesses,  the  bulk  of  the  witnesses  reside*  Do  you  dispute 
that  as  a  general  proposition?  >  ;  L 

Attorney  General  Katzenbaoh*  No,  hot  as  a  general  proposition* 

Senator  Ervin*  And  the  thought  when  they  wrote  the  Constitution 
with  respect  to  other  matters,  with  respect  to  criminal  trials,  they  gave 
a  constitutional  right  for  the  man  to  be  tried  in  the  locality  where  the 
crime  was  committed,  did  they  not  I 

Attorney  General  Katzbnbaoh,  Yes,  and  this  law  does,  too.  The 
criminal  provisions  of  this  law,  there  is  no  question  about  that,  Sena¬ 
tor. 

Senator  Ervin,  There  is  no  question  about  that,  but  the  only  reason 
is,  at  least,  I  will  not  say  the  only  reason,  but  it  had  to  be  that  way  irr 
this  case - 

Attorney  General  Katzenbaoh,  Yes, 

Senator  Ervin,  Because  our  forefathers,  our  Founding  Fathers  had 
enough  discretion,  they  did  not  know  about  these  three-judge  courts 
in  those  days* 

Attorney  General  Katzenbaoh*  No,  they  didn't*  They  wrote  the 
Constitution - 

Senator  Ervin.  And  they  did  not  know  anything  about  this  exten¬ 
sion  of  the  powera  of  equity,  did  they  I 

Attorney  General  Katzenbaoh*  No, 

Senator  Ervin*  They  did  not  have  any  concept  about  declaratory 
judgments,  either* 

Attorney  General  Katzenbaoh^ No;  but  when  they  did  write  the 
Constitution,  they  did  say  the  United  States  cotild  sue  a  State  right 
here  in  the  Supreme  Court  and  the  State  could  sue  the  United  States 
right  hero  in  Washington  in  the  Supreme  Court*  So  we  have  the 
powers  ag  far  as  States  are  concerned  right  now  to  bring  them  to 
Washington  and  sue  them, 

Senator  Ervin,  That  is  right*  and  Alexander  Hamilton,  if  I  recall 
the  Federalist  correctly,  said  the  reason  we  put  the  provision  in 
there  to  give  the  Supreme  Court  authority  to  hear  suits  between 
States  was  because  lie  thought  it  would  be  improper  to  try  a  State  in 
a  court  of  less  dignity,  but  we  now  have  got  away  from  that.  We 
handle  States  before  the  bar,  befoi^e  Federal  courts  just  like  we  do 
common  criminals,  do  we  not? 

Attorney  General  If  atzenbach.  Not  like  we  do  common  criminals. 
We  have  great  inspect— ^ 
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Senator  Ervin.  Noj  I  agree.  I  take  that  back.  ,  The  commoncrmv 
inal  con  get  his  ease  tried  ui  the  district  where  he  lives  or  theDistriot 
of  Columbia,  whereas  under  this  bill  the  States  would  have  to  be  tried 
in  the  court  of  the  District,  of  Columbia. 

Attorney  General  Katzenbach,  The  point  .was  as  far  as  the  burden 
of  bringing  witnesses  and  doing  ^11  that,  that  was  Actually  written  into 
the  Constitution  as  far  as  States  were  concerned! 

,  Senator  Ervin.  The  common  criminal  also  has  to  be  proven  guilty: 
Here  the  State  or  local  division  has  to  prove  itself  innocent. 

Attorney  General  Katzenbaoh.  This  isn’t  a  criminal' provision 
and — — 

Senator  Ervin.  No,  it  is  not. 

Attorney  General  Katzenbach.  You  keep  talking  about  punish* 
ment  and  guilt  and  other  terms  that  are  usually  identified  with  crim¬ 
inal  law,  and  this  is  not. 

Senator  Ervin.  Do  you  not  think  you  penalize  a  State  or  political 
subdivision  of  a  State  when  you  sav  that  it  is  unworthy  of  being 
entrusted  with  the  same  powers  to  administer  laws  that  afl  the  other 
State  of  the  Union  do  expect  the  few  designated  in  this  act?  .  . 

Attorney  General  Katzenbach.  No,  Senator.  If  we  have  reason 
to  believe  that  those  States  have  been  in  violation  of  the  15th  amend¬ 
ment,  then  I  think  it  is— you  know,  the  point  I  made  in  my  testimony 
earlier  here  really  is  that  we  are  not  asking  the  States  to  do  anything 
more  than  they  are  doing  right  now.  We  are  saying  “Go  ahead/* 
and  then  they  purport  to  be  doing  it.  It  is  not  a  belief  in  literacy 
tests  in  some  of  the  States.  It  is  not  the  fact.  There  are  a  great  many 
illiterates  registered.  They  are  not  giving  you  a  belief  in  illiteracy. 
They  are  giving  it  a  right  ,to  discrimination,-  that  privilege  they  can 
exercise  in  violation  of  tne  15th  amendment. 

Senator  Ervin.  That  is  an  assumption  that  this  act  mukes,  this  bill 
makes. 

Attorney  General  Katzenbach.  A  good  deal - 

'  Senator  Ervin.  And  also  makes  it  with  respect  to  34  counties  in 
North  Carolina,  I  understood  you  to  concede  this  morning  that  you 
have  no  evidence  that  33  of  those  counties  were  engaged  in  discrim¬ 
ination. 

Attorney  General  Katzenbaoh.  No  present  evidence  of  it,  that  is 
correct,  Senator. 

Senator  Ervin.  Now,  these  people  to  be  appointed  Federal  exam¬ 
iners  are  to  be  appointed  without  regard  to  civil  service  laws  and 
the  Classification  Act  of  1949,  are  they  not  ? 

Attorney  General  Katzenbach.  Yes,  sir. 

Senator  Ervin.  That  means  they  do  not  have  to  take  any  civil 
service  examination,  do  they  ? 

Attorney  General  Katzenbach.  That  is  right. 

Senator  Ervin.  And  I  notice  that  the  bill  is  very  careful  not  to 

Srovide.  as  the  Civil  Bights  Act  provides,  that  voting  referees  be  resi- 
ents  of  the  State  in  which  the  laws  are  to  be  administered. 

Attorney  General  Katzenbach.  It  doesn’t  provide  that.  Senator, 
It  would  certainly  be  the  intention  of  this  administration  to  appoint 
people  who  were  residents  of  the  States.  I  am  sure  Mr.  Macy  would 
testify  that  that  would  be  the  view  of  the  Civil  Service  Commission 
as  well,  but  the  reason  it  doesn’t  is  one  point  and  one  point  only. 
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.  Ill  certain  areas  the  performance  of  these  functions  by  a  local  resi¬ 
dent  could  make  }iim  extremely  unpopular  within  that  area*  He 
cppld  be  subjected  to  social  ostracism  or  throatsor  worse*  That  has 
happened,  Senator.  A  number  of.  ouy,  Federal  judges  simply  apply¬ 
ing,  laws  they  didn't  write,  biit  applying  them  fairly  ana  honestly 
'Jrnve  received  threats,  threats  on  their  lives,  on  their  families’  lives 
in  various  areas  with  respect  to  nothings  more  than  decisions  in  vot- 
ingcases. 

Senator  Ervin,  I  hope  I  can  get  an  absolution  of  the  State  of 
North  Carolina  from  guilt  in  that. 

Attorney  General  Katzenbach*  You  surely  can,  yes,  Senator*  But 
that  has  happened*  And  the  reason  that  wasn’t  put  in,  I  believe,  and 
there  was  a. considerable  discussion  of  that.among  those  who  drafted 
the  acts,  I  think  some  differences  of  viewpoints  on  this,  everybody 
agreed  with  the  desirability  clearly  of  having  local  residents  because 
they  can  perform  functions  much  more  efficiently,  much  more  effec¬ 
tively,  and  they  know,  the  people  within  the  area,  out  I  think  that  the 
reason  that  it  wasn’t  in  there  was  the  thought  that  there  might  be  an 
occasion  where  to  ask  a  resident  in  tlie  community,  a  longtime  Resident 
jn  the  community*  to  perform  this  function  would  make  it  virtually 
impossible  for  them  to  carry  on  and  to  live  in  that  community,  and  it 
was  somewhat  an  act  not  of  arbitrary  power  but  really  an  act  of  com- 

Sassion  that  gave  that  discretion  to  the  Civil  Service  Commission  as 
le  bill  is  presently  drafted  * 

.  Senator  Ervin,  I  am  glad  to  havethat  explanation,  because  I  do 
not  want  any  inference  drawn  that  this  was  put  in  there,  that  phrased 
like  it  is,  that  there  might  be  a  feeling  that  there  are  as  few  good  men 
down  here  as  there  were  in  Sodom  and  Gomorrah, 

J  Attorney  General  Katzbnuach.  No.  I  have  no  question  that  people 
appointed  under  this  act,  presently  Government  employees,  residents 
in  the  area,  would  carry  it  out  fairly  and  objectively*  The  only  ques¬ 
tion  is  what  would  happen  to  them  if  they  did  so* 

■  Senator  Ervin.  I  hope  to  offer  ah  amendment  at  some  stage  that 
would  provide  that  these  people  should  come  from  the  area  in  which 
they  act  unless  the  Civil  Service  Commission  finds  that  there  are  no 
men  of  intelligence  and  integrity  in  that  area* 

Attorney  General  Katzenbacti*  It  is  not  that.  I  hope  in  drafting 
that  you  would  keep  in  mind  the  problem  that  I  just  raised,  Senator* 
Senator  Ervin.  Now,_  after  these  examiners  are  appointed,  they  are 
going  to  examine  applicants  concerning  their  qualifications  to  vote 
So  to  that  extent  they  are  going  to  take  the  administration’s  Jaw,  at 
least  they  are  going  to  supplant  or  exercise  supremacy  over  the  State 
officials*  Are  they  not? 

Attorney  General  Katzenbach.  Yea.  Oi  epurse,  There  is  the 
challenge  procedure  here*  * 

Senator  Ervin.  Yes,  but  a  man  has  to  go  almost  as  far  to  exercise 
the  challenge  if  lie  wants  judicial  review,  although  he  does  not  have 
to  go  to  the  District  of  Columbia. 

Attorney  General  Katzenbaoh,  No  ;  that  is  not — he  doesn’t  have  to 
go  to  the  District  of  Columbia  for  that* 

Senator  Ervjn.  No.  just  go  to  the  court  of  appeals  for  the.  circuit. 
Attorney  General  Katzenbacu.  Yes, 
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Senator  Envtw*  And  if  he  happens  to  live  in  Brnns^ck  County, 
N.C.,  which  is  a  pretty  long  way  from  Richmond  or  Baltimore  where 
the  circuit  court  sits*  However,  sometimes  when  they  want  to  sit  in 
a  very  delightful  place  they  do  come  down. to  Charlotte  and  Asheville, 
N.G.,  but  most  of  the  time  it  is  somewhere  else*  *  . 

Now,  there  are  twor  things  the  person  alleges  in  the  application. 
First,  that  he  is  not  registered  to  vote.  And  second,  that  -within  80 
days  of  receiving  hie  application,  he  has  been  denied  under  color  of 
law  an  opportunity  to  register  or  vote,  or  that  he  has  been  found  not 
qualified  to  vote  by  a  person  acting  undercolor  of  law*  ;  .  - 

That  second  qualification  does  not  require  that  he  be  denied  the  right 
to  register  on  account  of  any  literacy  tests. 

Attorney  General  Katzenbaoh.  No*  There  wouldn’t  be  any  liter¬ 
acy  testa,  presumably^  ^  ^ 

Senator  Ervin*  The  literacy  test  is  all  abolished. 

Attorney  General  Katzenbaoh.  But,  of  course,  that  State  official 
might  still  be  applying  literacy  testSj  using  that— nniniilg  up  to  it  or 
against  it— making  the  argument  which  has  been  thrown  out  time  and 
tune  again— and  people  still  make  it— that  since  he  is  compelled  by 
State  law  to  do  it,  no  has  to  do  it. 

Senator  BmKSEN.  For  the  record,  it  is  not  abolished  It  makes  it 
suspended. 

Attorney  General  Katzenhaoh*  Yes*  That  is  right;  — 

Senator  Ervin.  That  is  the  way  men  are  suspended  when  they  are 
hanged.  And  this  is  suspended  for  10  years  on  account  of  conduct 
10  years  befdro. 

Senator  Dibksen*  Yes,  but  anybody  reading  that  record  would  say 
they  have  abolished  the  literacy  test.  We  have  not  done  anything  of 
the  kind. 

Attorney  General  Katzenbaoh,  You  are  quite  right. 

Senator  Dirksen.  We  have  just  suspended  its  application  for  cause. 

Attorney  General  Katzenbaoh*  I  sta^d  corrected  and  I  appreciate 
your  clarification.  .  r 

Senator  Ervin.  WelJ,  I  do  not  want  to  engage  in!  an  exercise  in 
semantics  with  my  friend  from  Illinois  but  I  say  you  have  abolished  it* 
This  bill  would  abolish  it  for  10  years. 

Attorney  General  Katzenbaoh.  I  would  like  Senator  Dirksen’s 
language  on  that,  suspend  for  10  years,  or  a  lesser  period  of  time. 

Senator  Ervin.  Yes,  Abolish  or  suspend,  the  State  is  deprived  of 
the  power  for  10  years  even  though  it  is  wholly  nondiscriminatory  in 
its  provisions  and  even  though  it  has  the  power  under  a  decision  of 
the  court  interpreting  the  second  section  of  the  first  article  of  the 
Constitution,  17th  amendment,  to  require  ft  literacy  test. 

Attorney  General  Katzenbaoh,  I  think  we  have  beetr  over  that 
point  before,  Senator, 

Senator  Ervin.  I  know  we  have. 

Attorney  General  Katzenbaoh.  I  think  I  expressed  my  disagree¬ 
ment. 

Senator  Ervin.  We  are  getting  near  the  end  of  the  day* 

Now,  this  second  provision  eftn  be  waived,  what  the  Founding 
Fathers  said  can  be  w?yed. 

Attorney  General  Katzenbaoh.  Yes* 
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Senator  Ervin.  And  so  the  Attorney  Genera)  can  waive  the  require¬ 
ment  that  he  has  been  denied  the  right  to  register  to  vote. 

Attorney  General  Katzenbaoii.  Within  90  days. 

Senator  Ervin*  And  all  he  has  to  do  in  that  case  is  show  he  is  not 
registered. 

Attorney  General  Katzenbach*  That  is  right 
Senator  Ervin,  Well,  there  is  no  standard  laid  down  here  to  de¬ 
termine  When  the  Attorney  General  can  or  should  waive  that  require¬ 
ment.  He  does  it  at  his  unbridled  discretion,  does  he  not  ? 

Attorney  General  Katzenbach.  Yes;  that  is  correct*  Would  yon 
like  me  to  explain  why  that  discretion  was  put  in  ? 

Senator  Ervin.  I  think  it  might  be  helpful. 

Attorney  General  Katzenbach.  The  reason  for  it  was  this:  that  we 
ran  into  this  situation  where  all  the  applicants  or  all  the  Negro  appli¬ 
cants  were  simply  being  tm^ed-dewwjr^where  a  registrar  said  “I  am 
going  to  try  the  fiteracy'test  whatever  the"Tnw  provides  here,” 

We  thought  it  "Was  pointless  to  require  every  single  person  that 
wanted  to  vote;"  wanted  to  register  to  vote,  to  demfean  nimself  in  that 
manner  of  b^ing  turned  down  by  a^man  who  had  said  publicly,  who 
was  performing  in  a  way  that  so  indicated  that  he  would  not  register 
that  person  to  vote.  So  the  provision  as  put  in  to  deal  With  the  situ- 
ntion  where  the  State  official,  the  State  registrar  simply  wasn’t  about 
to  register  people  and  permitted -the  Attorney  General  under  those 
circumstances  to  waive  an/ ^allegation  that  the  person  attempted  to 
register  when  that  would  wftfuiUcss.  ^ 

Standard  could  be  put/in/that  the  requirement  of  the  latter  allega¬ 
tion  may  be  waived  by  thi  Attofcrigy  General  whenever  he  believed  that 
it  would  be  fruitless  fon  the  pesraopritp  Have  applied  for — sought  the 
opportunity  to  register.  \I  think  thaHs.what  it  means,  anyhow. 
Senator  Ervtn.  Well,  we  just  have  another  illustration— “ 

Attorney  General  Katzen  bag^Ah^  'that  would  be  unbridled  dis¬ 
cretion  also.  ■  1 

Senator  Ervin,  Yes^  and  we  have  another  case  where  the  Con¬ 
gress  passes  a  law  which  says  that  the  Attorney  General  nullifies  a 
provision  of  law  if  he  sees  fit.  In  fact,  it  does  not  say  he  has  to  see 
fit  but  it  gives  him  that  power. 

Attorney  General  Katzenrach.  Senator,  I  don’t  like,  aa  long  as  I 
am  in  this  position,  having  to  make  the  determinations  which  you 
regard  as  unbridled.  But  frankly  I  don’t ^nOw  a  different  way  of 
dealing  with  it  except  -the  way  that  wj^hicte  attempted;  To  go  into 
court  all  the  time  and  running  ihffTall  those  delaya^-I  think  if  you 
balance  some  discretion  on  the  part  of  the  Attorney  General  against 
repeated  denials  of  the  right  to  vote,  people  who  are  entitled  to  vote* 
it  is  better  to  let  the  Attorney  General  have  a  little  bit  of  discretion 
mid  get  some  people  voting. 

Every  election  that  goes  past  that  vote  is  lost  forever. 

Senator  Ervin,  Well,  I  think  there  are  better  ways  of  doing  things, 

I  am  not  opposed  to  enforcement  of  the  15th  amendment - 

Attorney  General  Katzknbach.  I  know  that. 

,  Senator  Ervin  (continuing),  I  propose  before  this  thing  is  over 
to  offer  a  substitute  for  the  first  part  that  I  think  is  being  practically 
as  effective  as  this  and  would  be  far  more  applicable  t,o  local  con¬ 
ditions  and  would  also  contain  methods  of  fairly  administering  the 
constitutional  provisions. 
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Attorney  General  Katzenbach.  I  would  like  to  add  perhaps  another 
reason  why  the  Attorney  General  might  waive  that  discretion.  There 
may  be  some  risk  involved  to  a  Negro  going  to  register  through  hie 
State  registrar.  We  have  two  cases  of  assault  in  the  State  of  Missis* 

Kin  that  regard.  One  of  them  by  a  law  enforcement  official. 
v  w  both  of  them  were.  One  was  a  registrar  and  one  was  a  sheriff. 
In  one  instance  a  Negro  was  beaten  up  by  the  butt  of  a  gun,  struck 
across  the  face,  staggered  out  of  the  front  of  the  building  and  was 
arrested  for  distu  rbrng  the  peace. 

Senator  Hart.  That  was  part  of  a  trip  coming  to  the  district  court 
in  the  District  of  Columbia. 

Attorney  General  Katzenbach.  Yes,  it  was,  Senator,  * 

Senator  Ervin.  Well,  I  hate  to  have  the  Constitution  of  the  United 
States  destroyed  because  of  the  sins  of  anyone  who  beats  up  a  man 
unjustifiably  any  where,  I  think  that  can  lie  handled  in  a  better  way, 
however,  than  giving  the  Attorney  General  power  which  cannot  be 
reviewed  by  anybody. 

You  have  been  testifying  a  long  time.  I  am  inclined  to  recess  if  it 
is  satisfactory  to  you.  We  hope  to  finish  tomorrow,  Mr,  Attorney 
General, 

Attorney  General  Katzenbach,  Will  we  finish  tomorrow,  Senator! 
Senator  Ervin,  When  I  have  to  take  the  Democratic  part  and  the 
Republican  part  and  the  administration,  it  requires  a  certain  amount 
of  exploring  and  elaboration  and  elucidation. 

Attorney  General  Katzenbach.  I  am  available  to  you  as  long  as  you 
want  me  here  as  a  witness. 

Senator  Dirksen.  My  friend  from  North  Carolina  is  fully  capable 
of  taking  on  both  political  parties  and  the  administration. 

Attorney  General  Katzenbach,  I  know  that,  Senator. 

Senator  Ervin.  I  have  found  that  both  political  parties  and  the  ad¬ 
ministration  do  not  have  very  much  difficulty  overrunning  me  and  I 
get  behind  the  Constitution  for  protection. 

I  ain  sorry  that  we  have  retained  you  as  long  as  we  have.  Can  you 
be  back  tomorrow  ! 

Attorney  General  Katzenbach,  Yes,  sir,  I  am  available  any  time 
this  committee  wants  me  and  even  night  sessions. 

Senator  Ervin.  Well,  I  think  we  are  doing  enough.  Like  the 
Scripture  says,  “Men  love  the  days  rather  than  the  nights.”  I  prefer 
not  to  go  into  night  sessions . 

We  will  take  a  recess  and  the  committee  will  stand  in  recess  until 
10:30  tomorrow. 

(Whereupon,  at  4:55  p.m.,  the  committee  recessed  to  reconvene  at 
10 :30  a,m.,  Wednesday,  March  24, 1965.) 
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■'  ;.  '  j..:.  ■  . •  TLS.  Senate,  '  , 

■  ;  1  Com isiTtm  ;on  the  Judioiahy,  ►  . 

^  Z>*<7*  : 

xt^S.00111111^^  Pur*uftnt  to  recess,  at  10:80  am,,  in  room  22^8; 
■■  ,1™*  feenate  Office  Building,  Senator  James  O.  Eastland  (chairman). 

;  presiding.  /. 

Present  ;  Senators  Eastland,  Johnston,  Ervin,  Fong,  Hart,  Kennedy 
Massachusetts,  Bayh,  Tidings,  Dirksen,  Hruska,  Scott,  Miller,  and 

■n  present :  Joseph.  A*  Davis,  chief  clerk  j  Palmer  Lipscomb*, 
w)bert  B;  Young,  ana  Thomas  B.  Collins,  professional  staff  members 
of  the  committee. 

Senator  Johnston-  The  committee  will  come  to  order.  The  Attar? 
ney  General  will  be  heard.  I  think  he  wa?  being  heard  at  the  time  we- 
adjourned  yesterday* 

.  I  ^hint  “e  Senator  from  Worth  Carolina,  Senator  Ervin.  was  ask- 
pig  some  questions*  So  you  may  proceed. 

STATEMENT  OP  HON.  NICHOLAS  deB.  KATZENBAOH,  ATTORNEY 
GENERAL  OP  THE  UNITED  STATES  J 

Attorney  General  KatzenSaoh.  Mr,  Chairman. 

1  Senator  Johnston*  Yes; 

Attorney  General  BjmsENbAOH.  I  have  some  statistics  here,  some  of 
winch  were  introduced  yesterday,  and  I  have  put  them  in  a  mor^ 
orderly  form,  and  I  have  asked  some  of  the  people  to  get  more  sta¬ 
tistics  on  this.  I  wonder  whether  I  could  Submit  these  that  I  have  for 
tqe  record  and  leave  it  open  for  more  statistics  of  a  like  nature 
;  Senator  Johnston,  You  may  submit  those  for  the  record  and  a Isa 
bring  the  others  at  a  later  date,  later  time,  there  being  no  opposition 
to  it.  4 

Attorney  General  Katkenbaoh.  Thank  you,  sir. 

"  (The  material  referred to  follows;) 
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Number* 

of 

regia* 
tered 
voter* 
In  1904* 


1, 067,477 

(■> 

A  134, 143 
936,312 
1,373,443 
343,434 
2,  601,  M3 
t  i,eed.m 

233,301 
334,231 
A,  534+670 


1,00X000 

1,196.395 

022,230 

1,410-281 

3,301,730 

008,000 

3^477 

lS,4T5 
,  363, 224 
\  203,603 
'*64,911 
Am  430 
Amooo 


July  im . 

'November  1904. 
January  1W-** 
November  1064. 

_ 

. do . 

October  1604,.. 
November  1954. 

1064 . 

November  1964.- 

_ ..do _ .... 

.....do — * — , — 
October  1964.— 


f  p2, 461 

Vjj&esft 

^  .360,762 
i;  628, 625 
A  336, 716 
ki03 
209,225 
1, 811,023 


April  1004. . 

51.6 

January  JB65,— 

63.9 

Nov.  3/1664 . 

90.0 

October  1964 . 

70.6 

November  1P64,.,. 

32. 7 

April  1064 . 

72.9 

January  1964,.—.. 

44.0 

November  1964..., 

62,0 

_ do . . 

67.0 

. dp .  v 

92.9 

76,4 

. dJ . 

90.4 

74,  S 

Marctt  1965,  _  - -  ■ 

7A0 

January  1965 . 

82,0 

November  1064..., 

75,0 

_ _ do . 

63.9 

September  W64— 

MO 

November  1964 _ „ 

91*6 

February  1664..... 

72*7 

January  UHJ4„ . _ 

56.3 

November  1064 _ - 

6A0 

.„.:do.-.T„. — : 

67.0 

October  1964.-.^.. 

51,6 

November 

90*0 

mo 

i  This  la  an  estimate  by  the  Boreaubl  Census  as  of  Nov,  1, 1961,  t&tronfroflTa  memorandum  Issued  by  the 
Department  of  Commerce,  dated  Sept.  A'-40fliuNp. 

> rids  column  ts  baaed  on  figures  supplied  hy  OlAiHal  (HalD  forces  to  the  Congresfobet  Quarterly, 

■These  figures  ore  mostly  based  on  (no  official  reports  of  the  various  States,  but  tirabme  easel  do  not 
represent  the  actual  number  of  persons  registered,  due  to  the  loot  of  effective  purging  of  voters  who  hav* 
died  or  moved  away  or  otherwise  become  ineligible, 

*  These  percentages  ai'fc  based  on  the  voting  age  population  os  of  Nov,  0964* 

1  Those  States  use  atost  or  device  as  deflned  by  sec,  Sfb)  of  the  proposed  Voting  Rights  Act  of  i960.  Idaho, 
which  does  net  have  a  literacy  test,  has  a  "good  moral  character"  requirement,  Some  of  the  literacy  tests 
States  also  have  a  "good  moral  character"  requirement, 

*  These  States  do  not  have  statewide  registration, 

t  This  does  not  indtitl*  Fayette  County,  whJeh  has  approximately  2,400  registered  voter*. 
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l State*  which  use  a  test  or  device  as  defined  by  see.  5(d)  of  the  proposed 
Voting  Rights  Aot  of  1&65 


State 


Voting  ag« 
population  * 


1,014000 

138,000 

2,056,000 

4004000 

1,343.000 

I, 380,000 

J,  Ml,  000 


070,000 
10,016,000 
40B4OOO 
284000 
004000 
mooo 
001,000 
3P  200,000 
896,000 
1 1 , 330, 000 
2,704000 
1,130.000 
4  769,000 
106,000 


Total  vote  Feroentag* 
caa t,  1961  of 

preMdentlal  population 
election  < 


m,  SIB 
07,2A0 

1,134  m 

806,203 
409, 140 
KM,  748 
1,0*3,287 

484770 

/.oflTlm 

1^318,078 

304820 

207,271 

292,477 

380,060 

2,344,7GB 

28^098 

7,16^203 

1,424,988 

760.280 

4358,374 

142,710 


1  This  Is  an  estimate  by  the  Bureau  of  Ceuaus  as  of  Nov.  1 , 1064,  taken  from  a  memo  Issued  by  t  be  Depart* 
nwnt  of  Commoroei  doted  Sept,  8, 196*.  No,  CB64-03. 

1  This  column  Is  based  on  figures  supplied  by  official  State  nouroos  to  the  Congressional  Quarterly. 

■ State*  in  which  lee*  than  M  percent  of  the  voting  age  population  voted  In  tbs  presidential  election  of 
1904. 

^States  In  which  more  than  80  percent  of  the  voting  age  population  voted  In  tbe  presidential  election  of 

Senator  Ervin*  Mr,  Attorney  General,  I  am  very  much  interested 
in  the  editorial  by  the  Wall  Street  Journal  of  this  date,  which  under¬ 
takes  to  analyze  your  position  on  this  matter,  and  I  think  it  might  be 
illuminating  if  I  asked  you  some  questions  about  it*  It  says: 

Appear! Dg  before  tbe  Senate  Judiciary  Subcommittee  Mr.  Katzeubaoh  made 
no  claim  tbe  Constitution  gives  to  tbe  Federal  Government  tbe  authority  to  Bet 
voting  Qualifications  In  all  tbe  several  States  nor  did  be  cite  any  Supreme  Court 
opinions  to  suggest  that  tbe  Federal  Government  has  such  power. 

Now,  in  view  of  that  I  would  like  to  ask  you,  Do  you  take  the  position 
that  the  Federal  Government  has  the  right  to  set  voting  qualifications 
in  any  State? 

Attorney  General  Katzenbach.  I  don’t  take  the  position,  Senator, 
that  the  Federal  Government  has  the  right  simply  to  set  voter  qualifica¬ 
tions,  I  think  that  remains  with  the  States,  I  do  take  the  position 
that  the  Federal  Government  has  the  right  to  enact  statutes  under 
section  2  of  the  ISth  amendment  which  would  implement  those  pro¬ 
visions:  and  I  do  take  the  position  that  on  a  proper  record  of  past 
racial  discrimination  in  votW,  the  Federal  Government  lias  the  au¬ 
thority  to  suspend  voter  qualifications,  or  other  tests  and  devices,  which 
have  teen  used  in  violation  of  the  18th  amendment,  and  to  impose  upon 
those  areas  of  the  country  which  have  done  so  in  order  to  implement 


VOTING  RIGHTS 


S2 


thk  !5th  ftfeeiidmAht,  a  stispe^sioift  bf  suclHests  arid  dfevices  m  order 
that  people  may  be  registered  within  their  States,  Negroes  may  be  reg¬ 
istered  within  those  States  on  the  same  basis  that,  in  feet,  has  been  used 
for  white  voters, 

j'  Senator  Ervin.  It  states  hero  that  you  did  not  cite  any  Supreme 
Court  opinions  to  suggest  the  Federal  Government  has  the  power  to 
set  voting  qualifications,  and  it  says  <4He  hardly  could  have.”  ■ 

This  is  what  I  want  to  direct  your  attention  specifically  to,  for  the 
very  first  article  of1  the  Constitution  reaffirmed  by  the  17th  amendment 
lays  down  only  one  qualification  which  the  National  Government  in¬ 
sists  upon ;  namely,  that  all  voters  qualified  to  vote  for  the  most  numer¬ 
ous  branch  of  the  State  legislature  must  be  qualified  also  to  vote  in  any 
national  election. 

Do  you  quarrel  with  that  principal  f 
;  Attorney  General  Katzenbach.  I  think  that  is  perfectly  true  as  far 
as  article  I  is  concerned,  I  do  think  that  the  l'Sth  amendment  sets  down 
.'another  standard. 

Senator  Ervin,  Yes ;  they  follow  that  with  this  statement - ^ 

-  Attorney  General  Katzenbach,  And  I  thought  that  I  had  cited  at 
■least  the  Lassiter  case,  and  I  thought  I  had  road  from  the  Supreme 
Court,  to  the  effect  that  when  they  said  literacy  tests  were  proper  for 
States  to  use  that  they  also  said  in  the  same  case  that  it  was  subject  to 
the  imposition  of  other  constitutional  powers, 

'Senator  Ervin.  Yes;  but  is  this  not  a  correct  statement  of  what  the 
Constitution  ,  provides  on  this  subject,  that  States  can  prescribe  not 
only  the  qualifications  of  voters  in  State  and  local  elections  but  they 
can  also  prescribe  qualifications  for  voting  in  national  elections  sub¬ 
ject  to  three  conditions:  First,  that  the  qualification  laid  doym  by 
the  States  for  voting  in  national  elections  must  provide  that'  the 
voters,  persons  eligible  to  vote  in  a  national  .election,  if  they  possess 
the  qualifications  prescribed  by  ’ State’ law  'for  electors  of  the  most 
numerous  branch  of  the  State  legislature-1 —  ■ 

;  Attorney  General  Katzenbach.  Ri£ht.h  f 
Senator  Ervin.  The  second  limitation  is  that  a  State  cannot  deny 
or  abridge  the  right  of  any  person,  any  citizen  to  vote  on  account  of 
Tils  race  or  color  as  orovidea  in  the  15th.  amendment. 

Attorney  General  TCatzenbach.  Right.  .  ■ 

j  Senator  Ervin.  And  the  third  is  that  a  State  cannot  abridge  the 
right  of  any  citizen  to  vote  on  account  of  the  sex  of  that  citizen. 

'  Attorney  General  Katzenbach.  That  %  right.  . 

Hl  '  Arid  our  position.  Senator,  is  that  tl^y  have  not  merely  violated 
the  15th, amendment  but. they  have  also  viql^ted  the  provisiqn  which 
telks  about  qualification  for  the  most  numerous  branch  of  the  State 
legislature  because  they  have,  in  fact,  Registered  whites' with  no  lit¬ 
eracy  qualifications  at  all  while  imposing. literacy  qualifications  un¬ 
fairly  in  the  administration  of  that  on  Negroes,  so  they  have  actually 
been  in  violation  of  article  F2  as  well  as  the  f  6th  amendment. 
Senator  Ervin,  I  want  to  add  the  fourth  litriitation,  that  no  State 
can  impose  a  poll  tax  as  a  prerequisition  to  voting  in  Federal  elections 
since  a  constitutional  amendment  has  recently  been  adopted. 
Attorney  General  Katzenbach.  Yes* 

Senator  Ervin*  That  statement  of  those  four  limitations  on  the 
power  of  a  State  to  prescribe  qualifications  for  voting  is  supreme, 
is  it  not - 
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General  KATztetTBAOH.  iCo^rect.;-  . .  >  ' 

Senator  Ekvin  (continuing).  And  those  limitations  are  controlling 
on  the  Federal  Government  are  they  not  ? 

v  Attorney  General  K^tzenbach,  Xe$*'  -  ; 

[  II I  were  describing  the  full  picture,  Senator,  I  would  add  to  it 
spetion;  2  of  the  16th  amendment  that  Congress  may  enact  legislation 
for  the  purpose  of  implementing  the  first  emotion  of  the  16th  amende 
mentv  You  see^-I  think;  it  is  wrong*  I;  think  you  have  to  look  at 
this  as  an  express  power  given  to  Congress. :  Congress  was  expressly 
given  the  power  to  implement  the  15th  amendment  by  legislation*  So 
it  is  an  express  power  given  to  Congress^  and  that  is  a  very  important 
point  in  terms  or  our  constitutional  justification* 

{Senator  ^rvin.  By  that  power  it  can  adopt  legislation  to  enforce 
the  provisions  of  the  16th  amendment  and  of  the  19th  amendment* 
Attorney  General  Katzenbach,  Yes.^ : 

Senator  Ervin.  Yes,  But  do  you  think  that  the  Constitution  gives 
Congress  the  power  to  determine  by  legislative  enactment  the  guilt  of 
a  particular  State  or  particular  subdivision  of  the  State  on  the  ques¬ 
tion  ;as  to  whether  it  violated  the  16th  amendment  or  the  19th  amend¬ 
ment? 

-  Attorney  General  Katzenbach,  I  think  that  Gongress  can  set  down 
reasonable  standards  in  that  respect,  and  then  in  addition  it  makes 
it  possible  for  A  State  to  be  out  from  under  that  by  reasonable  testa 
in  the  courts  as  to  whether,  in  fact,  that  is  fair  or  not. 

:  Senator  Ervin,  Isn’t  the  only  possible  construction  that  can  be 

SVen  to  section  3(a)  of  this  bill  is  that  Congress  by  the  enactment  of 
at  section  will  be  declaring  that  certain  particular  States  which 
oan  be  readily  identified  and  certain  particular  counties  in  other 
States  which  can  be  readily  identified  have  been  guilty  of  violation 
of  the  16th  amendment  ?  ;  /  .  ; 

Attorney  General  Kat^Enbaoh*  May  have  been.  ! 

r  Senator  Ervin.  Has  been,  . 

Attorney  General  Katzenbaoh.  May  have  been,  Senator. 

Senator  Eevin,  WelL  it  takes  a — ~  ■  « 

Attorney  General  Katzenbach.  Because  there  is  an  opportunity 
for  them  to  establish  that  they  have  not  been,  j  ^  : 

.  Senator  Ervin,  But  it  declares,  in  effect^  that  they  have  been  guilty, 
that  they  will  be  deemed  guilty  of  violation  of  the  15th  amendment 
on  account  of  the  formula  laid  down  in  that  section  unless  they  can 

come  into  court  and  establish  their  complete  innocence - 

^Attorney General  Katzenbach.  That  is correct,  sir, 

.  Senator  Ervin  (continuing).  Over  ,a  period  of  10  years  in  the  past. 
Attorney  General  Katzenbach,-  Yes  ;  the  amendment  has  been  in 

effect  for  96  years.  . 

Senator  Ervin.  If  Congress  has  the  power  to  run  the  period  back 
10years.it  can  run  it  back  95,' can  it  not  ?  . ; 

Attorney  General  Ka’tzenbach.  I  would  suppose  running  it  back 
95  years  would  not  be  as  reasonable  as  running  it  back  10  years,  and 
I  would  think  that  the  power  of  Congress  was  .to  make  reasonable  and 
appropriate  legislation  to  enforce  this.  I  would  suppose  that  the 
court  \HOuld,  while  giving  the  widest  leeway  to  a  congressional  judg¬ 
ment  of  this  kind,  might  say  if  Vou  take  it  back  96  years  you  haVe 
gone  too  far,  that  if  you  take  it  Back  20  years  I  think  is  probable. 
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Senator  Ervin,  Now,  your  Department  is  going  to  have  to  argue 
cases  arising  under  this - 

Attorney  General  Kat&enbaoh.  Yes. 

Senator  Ervin  (continuing).  Although  it  will  not  have  to  journey 
very  far  to  do  it,  since  jurisdiction  will  only  be  exercised  here.  Just 
actually  at  what  period  in  between  the  normal  creation  and  the  elec¬ 
tion  of  1964  would  become  unreasonable? 

Attorney  General  Katzenbaoh.  When  you  are  talking  in  terms  of 
particular  years,  Senator,  it  iB  almost  impossible  to  say  14  years  is 
reasonable,  14  years  and  1  day  is  unreasonable,  because  you  get  into 
these  gradations.  1  Would  say  that  10  years  was  eminently  reason¬ 
able.  I  would  say  that  40  years  was  quite  unreasonable.  And  I 
would  think  that  somewhere  between  10  and  40  the  law  would  be 
upheld.  1  think  96  years  would  just  be  too  much. 

Senator  Dirksen.  would  the  senator  yield  at  that  point? 

Senator  Ervin.  Yes. 

Senator  Dirksen.  If  I  may  say  that  this  particular  matter  was 
rather  thoroughly  discussed  in  the  many  conferences  that  took  place 
in  my  office,  and  one  suggestion  was  it  db  made  16  years;  other  sug¬ 
gestions  were  made  to  cut  it  down.  This  is  in  the  nature  of  a  cleansing 
process,  and  I  rather  took  the  position  that  it  ought  to  be  a  shorter 
time  for  the  reason  that  it  has  to  operate  on  the  character  of  the  State 
basis.  In  other  words,  there  has  to  be  some  inducement  tor  cleansing 
any  election  or  any  procedure  or  registration  practice,  and  the  induce¬ 
ment  would  be  that  they  get  out  from  in  under  the  machinery  set  up 
in  this  bill  a  good  deal  sooner,  and  I  may  add  that  I  did  reserve  on 
this  particular  point  and  will  propose  an  amendment  at  the  appropri¬ 
ate  time.  But  the  matter  was  thoroughly  discussed  in  nearly  every 
one  of  those  conferences  at  the  time. 

Senator  Ervin.  May  I  ask  the  Senator  a  question?  Do  you  not 
believe  that  you  should  not  have  to  go  back  10  years  to  prove  that 
someone  was  dirty  and  needs  cleansing.  Do  you  think  there  ought  to 
be  a  provision  here  whereby  a  person  can  show  they  repented  and  are 
going  to  do  right  immediately  in  the  future,  that  tnev  ought  not  to  be 
penalized  on  account  of  something  that  happened  10  years  ago? 

Senator  Dirksen.  Well,  you  have  to  keep  in  mind  whether  the 
practice  has  continued  from  that  date  to  this,  and  also  I  think  if  you 
took  only  one  election  period  and  said  they  had  given  new  evidence 
of  good  faith  in  cleaning  up  the  matter  that  that  would  be  enough 
tor  any  reasonable  person.  Now,  on  that  -point  you  can  argue,  and 
it  is  a  matter  of  personal  judgment,  but  I  did  want  the  record  to  dhow 
that  this  thing  aid  not  capriciously  get  into-this  bill  and  it  was  dis¬ 
cussed  at  length  and  reservation  was  made  at  that  time. 

Attorney  General  Katzbneach.  Could  I  add  just  a  small  point  to 
that,  Senator?  .  .  ,  ' 

I  agree  with  everything  you  said.  If  it  occurred,  as  wa  indicated 
yesterday,  years  ago,  they  are  only  under  this  provision  for  6 
months. 

Senator  Dirksen.  That  is  correct. 

Senator  Ervin.  That  is  not  the  way.  the  other  section  reads. 

Attorney  General  Katzenbaoh.  It  reads  that  way  to  mej  Senator. 

Senator  Ervin.  It  doesn't  to  me.  The  English  language  seems  to  be 
rather  plain.  "We  can  disagree  on  that.  I  read  it  to  you  yesterday. 


86 


VOTING  RIGHTS 

Attorney  General  Katzknbach.  It  says  if  you  had  done  it  in  the 
prior  10  years,  if  the  Only  incident  of  discrimination  is  9^4  years  ago, 
.{f  you  wait  6  months  and  go  in  or  if  you  go  in  now  and  they  find  the 
only  evidence  is  years  ago  yon  are  at  perfect  liberty  to  go  back  in 
when,  so  to  speak,  the  statute  of  limitation  has  run  on  that  and  ask 
for  declaratory  judgment  6  months  later,  and  I  see  now  your  argu¬ 
ment  against  that  is  based  on,  your,  reading  ot  the  last  paragraph  of 
that  as  against  my  reading  of  it,  and  I  said  if  your  view  were  shared 
by  others  on  the  committee  that  could  be  clarified  to  make  sure  that 
that  judgment  was  not  thB  kind  of  judgment  referred  to  in  the  last 
paragraph  of  section  (c) . 

Senator  Ervin.  Let’s  read  it.  I  believe  you. agreed  yesterday  that 
this  bill  takeB  jurisdiction  of  matters  under  the  hill  from  every  court 
in  the  United  States  and  vests  it  in  a  district  court  of  the  District  of 
Columbia  sitting  as  a  three-judge  court. 

.  Attorney  General  Katzendaoh.  Not  quite  every  matter  under  the 
bilJL  but  that  is  substantially  true,  Senator. 

Senator  Ervin.  Well,  it  does  as  far  as  the  right  of  a  State  to  cleanse 
itself  of  this  dirtiness.  r  1 

Attorney  General  Katzenbach.  Yes.  You  are  absolutely  right 
about  that,  yes. 

Senator  Ervin.  Now,  I  will  read  from  line  17  to  28,  page  8,  which 
isa  part  of  subsection  (c)  of  section  3 : 

No  declaratory  judgment  shall  Issue  under  this,  subsection  with  respect  to 
any  petitioner  lor  a  period  of  ten  years  after  the  entry  of  a  final  Judgment  of  any 
court  of  the  United  States,  whether  entered  prior  to  or  after  the  enactment  of 
this  Act,  determining  that  denials  or  abridgments  of  the  right  to  vote  by  reason 
of  race  or  color  have  occurred  anywhere,  in  the  territory  of  each  petitioner. 

We  agreed  yesterday  that  the  district  court  of  the  District  of 
Columbia  is  a  court  of  the  United  States. . 

Attorney  General  Katzensach.  Yes. 

Senator  Ervin.  And  it  says,  "Whether  entered  prior  to  or  after  the 
enactment  of  this  Act.” 

Attorney  General  Katzenbach.^  Senator,  if  the  language  there  was 
inserted  after  the  word  “Act”  on  line  21,  saying  "Excepting  any  order 
issued  pursuant  to  the  previous  paragraph,”  would  that  make  my 
meaning  dear! 

Senator  Ervin,  I  didn’t  quite  understand  you. 

Attorney  General  Katzenbach.  If  you  put  in  on  line  21  after  the 
word  "Act”  the  words- "excepting  any  order  or  judgment,  issued  purr 
snant  to  the  previous  paragraph,”  would  that  make  it  clear? 

Senator  Ervin.  Where  would  you  put  the.“except”  f 

Attorney  General  Katzenbach.  Eight  after  the  word  "Act.” 

The  Chairman  (presiding) .  What  page  is  that? 

Attorney  General  Katzenbach.  This  is  page  8,  Mr.  Chairman, 
line  21. 

Senator  Ervin.  I  am  inclined  to  think  that  would  make  confusion 
more  compounded. 

Attorney  General  Katzenbach,  Perhaps  there  is  a  better  way  of 
doing  it.  Senator,  but  .1  am  sure  if  we  are  in  agreement  as  to  whaif  it 
is  intended  to  say  that  with  all /of  your  skill  we  con  End  q;  way.  of 
saying  that  which  satisfies  you. .  -■  4  • 

Senator  Ervin,  Well,  the  troubjeis  you  start  put.  there  with  "No 
declaratory  judgment  shall  issue  under  this  subsection  with  respect 
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to  any  petitioner.’'  Now,  the  only  thing  that  can.^  be  issued  here 
under  this: in  nature  of  declaratory  judgment  is  the  judgment  that  a 
petitioner,  a  State  or  a  political  subdivision  of  &  State,  which  happens 
to  be  the  petitioner,  has  or  has  not  violated  the  16th  amendment  during 
the  preceding  10  years,  that  is  10  years  preceding  the  action.  So  that 
is  what  you  are  talking  about. 

Attorney  General  Katzeniuou.  Yes. 

Senator  Ervin.  They  go  back  10  years,  and  for  the  next  10  years 
there  is  no  place  for  repentance. 

Attorney  General  Katzenbach.  Well,  the  intention  here  was,  Sen¬ 
ator,  that  there  had  to  be  10  years,  if  I  can  describe,  aB  clean  years— 

Senator  Ervin,  Mr.  Attorney  General - 

Attorney  General  ICatzenbaoh  (continuing) .  Ten  years  without  evi¬ 
dence  of - 

Senator  Ebvin.  Why  not  change  this  1 
■  Attorney  General  Katzenbach.  I  am  sure  we  con  find  language 
to  work  that  out,  sir. 

Senator  Ekvin.  Why  not  change  the  proceedings  section  and  say 
that  this  act  will  not  apply  to  any  State  or  any  political  subdivision 
of  die  State  that  can  come  into  the  court  and  prove  that  during  the 
year  1964  it  did  not  violate  the  16th  amendment? 

Attorney  General  Katzenbach.  That  does  not  quite  meet  our  prob¬ 
lem,  Senator^  and  the  reason  for  it — I  attempted  to  explain  yester¬ 
day— is  that  if  from  here  on  in  every  State  were  to  administer  literacy 
tests  in  a  completely  fair  manner,  the  result  would  be  a  large  number 
of  illiterate  whites  on  the  voting  rolls  and  a  smaller — and  no  illiter¬ 
ate  Negroes  on  the  voting  rolls.  The  reason  you  have  to  go  back  to 
this  is  to  have  . them  apply  What,  in  fact,  was  the  standard  that  they 
had  been  applying  in  prior  years  for  the  futufe  at  this  point.  So, it 
docs  not  accomplish  it  to  say  “All  right,  we  are  sorry.  We  have  been 
discriminating,  But  we  will  stop  discriminating  now,”  because  you 
have  all  of  the  fruits  of  past  discrimination  which  would  then  be 
preserved.  ,  .  . 

'  Senator'  Ebvin.  In  other  words,  the  Government  feels  like  it  ought 
to  take  alittle  vengeance— —  ■  \ .  \ 

AttomeyGeneral  Katzenbach.  Not,  at  all.  ’ 

Senator  Ervin  (continuing).  For  past  conduct— 

Attorney  General  Katzenbach.  Senator,  all  we  want- — - 

Senator. Ervin  .(continuing).  Even  though  the  person  or  State  or 
county  was  .'acting1  in'  a  righteous,  manner  with  respect  to  the.  1964 
election.- 

Attorney  .General  KArzENBAOH.  No,  Senator.  All  we  want  ip,  for 
these  States  to  apply  the  same  test  that,  in  met,  they  have  been  apply¬ 
ing  to,  whites  whxyiis.  in  fact,  no  test  at  all.  . 

•'Senator  ErVin:  But  you  say,  Mr.  Attorney  General,  -  that  .eyep 
though  for  .ovei;  years  they  .have  been,  doing  that,  they  still  must 
be  put  in'the  class  of  second-class  States  and  second- clasps  counties — - — 

Attorney  General  Katzenbach.  Well- - 

.  Senator  Egvi'N  (continuing)':  Even  though  they  have  repented  of 
.all  their  past,  sms  and  inequities  9  years  before  and  have  beep  acting 
in  arightedusriianner. 

.AttorneyGenqral Katzenbach.  Yes.  .  ,  ,  , . 

Senator  ErWn;:  They  prill  must  bear  penalty  f or  past  sins.  . 
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Attorney  General  Katzenbaoh.  You  have  to  reach  back  to  accom- 
plieli  this  purpose,  Senator*  You  have  to  reach  back.  You  can’t 
stop  in  1964.  Now.  Senator  Dirksan  indicated  the  period  of  time  .that 
is  proper  to  reach  back  for  is  one  that  was  discussed,  I  think  your 
proposal  that  it  be  just  in  1964  would  bo  quite  unacceptable.  X  think 
other  proposals  that  were  made  that  went  back  more  years  than  10 
we  felt  was  unnecessary  to  accomplish  the  purpose,  There  has  to  be 
a  period,  because  people  have  been  registered  over  a  period  of  time 
and  if  the  inequities  of  past  practice  are  to  be  cured,  not  punished* 
cured,  then  some  provision  of  this  type  seems  to  me  absolutely  essential* 
Senator  Ervin*  Well,  if  I  understand  your  language  correctly,  it 
may  not  mean  that  to  yGUj  .bufc  it  Certainly  means  to  me  that  you  are 
punishing  States  under  this  bill*  You  are  punishing  States  and  sub¬ 
divisions  of  States  for  past  offenses,  .even  though  they  are  not  now  vio¬ 
lating  die  15th  amendment,  I  would  seriously  question  the  capacity 
of  Congress  to  enforce  the  ,15  th  amendment  by  looking  to  the  past 
and  putting  handicaps  and  limitations  on  the  powers  of  States  based 
upon  events  which  occurred  in  the  past  and  which  have  ceased* 
Attorney  General  Katzenbach.  I  believe,  Senator,  that,  first,  it  is 
not  punishment;  Second,  that  the  effort  is  to  set 'straight,  to  cure  a 
situation  that  has  existed;  that  the  only  cure  that  you  can  make  in  this 
situation  that  is  effective  is  the  one  that  is  suggested  here.  Now,  I 
think  it  is  completely  within — I  do  not  see  why — I  do  not  see  why  if 
States  have  been  violating  the  15th  amendment  in  the  past,  I  do  not 
see  why  Congress  in  attempting  to  enforce  the  16th  amendment  should 
say  to  them,  “You  may  preserve  all  of  the  fruits  of  your  prior  viola¬ 
tion  off  into  the  future,” 

I  think  what  Congress  out  to  be  saying  to  them- is:  “In  order  to 
effectuate  the  15th  amendment  we  are  going  to  have  to  make  it  impose 
sible  for  you  to  preserve  off  into  the  future  all  of  the  fruits  of  your 
past  conduct*” 

And  that  is  what  the  effort  of  this  is. 

Senator  Ervin.  Well,  do  you  think  it  is  desirable  to  preserve  the 
inequities  of  the  past?  T 

Attorney  General  Katzenbach.  No.  It  is  not  the  inequities  of  the 

East  that  are  being  preserved*  It  is.  the  inequities  of  the  post  that  are 
aing  cured. 

Senator  Ervin.  Mr.  Attorney  General;  you  take  the  position,  in  all 
seriousness,  that  it  is  not  a  punishment  or  penalty  upon  a  State  or 
political  subdivision  of  a  State  or  the  election  officials  of  the;  State  or 
political  subdivision  of  the  State  to  say  they  are  unworthy  to,  be 
entrusted  with  the  same  powers  of  government  that  belong  to  every¬ 
body  else  in  the  United  States  ¥ 

■Attorney  General  Katzenbach.  I  certainly  take  the  position  that 
that  is  not  ajmnishment,  *  , 

Senator  Ervin,  You  take  thatposition  when  you  pick  out  certain 
States  in  a  bill.  They  are  picked  out  by  Congress  and  not  by  the 

courts -  , 

Attorney  General  Katzenbach,  That  is  correct..  Well - = 

Senator  Ervin.  They  are  denied  the  right,  to  exercise  a  clear  con¬ 
stitutional  power*  *  '*  ■  .  *  . 

:  Attorney  General  Katzenbach*  I  do  not  see  why  we  should  put  the 
rights  of — rr — h  ,  :  ;  ,  ,  ,  , 
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Senator  Ervin.  Yon  say  that  is  not  a.  penalty  on  that  State  V 

Attorney  General  Katzenbach.  I  do  say  that  is  not  a  penalty.  I 
do  not  see  why,  Senator;  the  clear  constitutional  power  that  you  are 
talking  about  under  article  I,  section  2,  is  a  power  that  is  so  much 
clearer  and  bo  much  greater  than  the  clear  constitutional  power  of  the 
Federal  Government  under  section  2  of  the  15th  amendment.  That  is 
contrary  to  all  constitutional  law  that  I  know  because  where  the  Con¬ 
gress  is  given  an  express  power  to  implement  a  provision  of  the  Consti¬ 
tution  it  may  adopt  any  reasonable  and  appropriate  means  for  doing  it. 

Senator  Ervin.  In  other  words,  under  the  15th  amendment  to  the 
Constitution  Congress  has  the  power  to  annul  the  exercise  by  a  State 
of  the  provision  of  the  second  section  of  article  I  and  the  17th  amend¬ 
ment. 

Attorney  General  Katzenbach.  Yes,  if  that  is  a  necessary — if  that 
is  a  proper,  reasonable  appropriate  thought-out  means  for  Congress  in 
order  to  implement  the  15th  amendment,  just  as  under  the  commerce 
clause,  Senator,  there  is  a  clear  power  on  the  part  of  the  Federal  Gov¬ 
ernment  to  regulate  commerce.  It  can  override  State  laws  in  so 
doing, 

Senator  Ervin.  Thnt  is  because  that  that  power  is  given  to  the - 

Attorney  General  Katzenbach.  This  is  given  to  them. 

Senator  Ervin.  That  is  given  to  the  Congress  and  to  no  other  body. 
But  section  2  of  article  I  of  the  Constitution  gives  the  States  the 
right  to  prescribe  qualifications  for  voters  in  Federal  elections.  The 
17th  amendment  does  exactly  the  same  thing.  But  you  come  and  say 
that  Congress  can  legislate  under  the  15th  amendment  and  abolish 
the  power  of  the  States  to  prescribe  qualifications  under  section  2  of 
article  I  and  the  17th  amendment. 

Attorney  General  Katzenbach.  Yes,  Senator,  and  I  can  cite  court 
cases  in  support  of  that  view,  because  where  the  courts  have  found  the 
discriminatory  use  of  tests  in  the.3ame  manner  thnt  Congress  is  now 
finding  it  they  have  frozen  the  use  Of  old  or  new  tests  which  clearly 
can  be  prescribed  under  article  I,  section  2,  apart  from  the  fact  that 
these  have  been  used  in  violation  of  the  15th  amendment. 

Senator  Ervin.  Yes.  ■ 

Attorney  General  Katzenbach,  They  have  done  that,  and  they 
said  they  are  going  to  do  that  until  the  effects  of  past  discrimination 
have  been  cured,  and  that  We  have  the- — 

Senator  Ervin.  This  is  going,  Mr.  Attorney  General,  with  all  due 
respect,  many  bullshots  beyond  that.  These  cases  were  tried  in  court, 
were  they  notf 

Attorney  General  Katzenbach.  But  it  makes  my  point. 

Senator  Ervin.  It  makes  a  great  deal  of  difference  because  the 
court  has  the  power  to  determine  whether  the  Constitution  lias  been 
violated  and  inflict  requisite  punishment.  But  the  Congress  does  not 
have  the  power  to  make  an  adjudication  that  the  Constitution  has 
been  violated  and  to  inflict  punishment'.  ■  \ 

Attorney  General  Katzenbach.  Senator,  the  constitutional  point 
on  this,"  as  I  understood  it,  if  you  were  making  the  constitutional  point 
that  Voti  could  not  under  article  II  of  the  15th  amendment  override 
article  I,  section  4,  and  suspend  or  eliminate  literacy  festa  l  Bin  saying' 
I  haVe  judicial  support,  tne  Supreme  Court  and  courts  of  appeal  to 
the  effect  that  you  can,-  if  it  is  necessary,  to  enforce  -— --  ■ 
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.  Senator  Ervin,  Mr.  Attorney  General - 

Attorney  General  Katzenbach  (continuing).  The  15th  amendment 
bo  does.  So,  at  least,  we  ought  to  agree  that  it  13  possible  under  the 
second  clause  to  eliminate  or  to  freeze  or  to  do  away  with  the  rights 
of  States  to  prescribe  qualifications.  At  least  that  is  possible  to  ac¬ 
complish  because  we  have  court  holdings  which  so  state. 

Senator  Ekvin,  That  would  be  right  interesting, 

I  would  like  to  call  attention  to  the  case  of  Dvmn  v.  United  States 
which  is  reported  in  238  IT,S.  at  347.  The  headnote  correctly  epito¬ 
mizes  the  opinion  on  tliis  point.  It  says : 

The  establishment  of  literacy  testa  for  exercising  the  suff ranee  Is  an  exercise 
by  the  State  of  a  lawful  power  Tested  in  it  not  subject  to  the  supervision  of  the 
Federal  Courts. 

The  Federal  court  lias  the  power  to  determine  in  a  properly  insti¬ 
tuted  suit  whether  a  State  or  political  subdivision  of  the  State  or  a 
particular  election  official,  has  violated  the  terms  of  tjie  15th  amend- 
meat.  It  can  then  inflict  any  punishment  on  them  that  the  act  of 
Congress  may  authorize.  But  this  is  going  a  bullshot  beyond  that. 
This  is  letting  Congress  condemn  the  State, 

Attorney  General  Katzenbach.  You  use  throughout  words  like 
“guilt”  and  “punishment”  and  “penalty,11  and  so  forth,  I  think,  Sena¬ 
tor,  that  all  it  is  doing  is  taking  reasonable  and  appropriate  steps  to 
enforce  the  15th  amendment,  I  do  not  think  it  is  a  punishment  upon  a 
State.  I  cannot  conceive  it  to  be  a  punishment  upon  a  State  to  say 
“We  are  going  to  ask  you  to  put  on  the  same  qualifications  you  have,  in 
fact,  been  using  for  white  voters  for  jtfegro  voters  until  your  past  viola¬ 
tions  of  the  15th  amendment  are  cured. 

It  is  exactly  what  the  courts  have  been  saying,  and  there  is  nothing  in 
the  Constitution,  while  it  leaves  the  setting  of  qualifications  to  the 
State  in  article  I,  section  %  simply  by,  as  you  point  out,  saying  that 
they  shall  be  the  same  as  for  the  numerous,  most  numerous  Branch  of 
the  State  legislature.  There  is  nothing  in  the  Constitution  that  says 
under  no  circumstances  may  Congress  be  prohibited  from  dealing  with 
qualifications.  And  I  would  suppose  that  it  was  awfully  dear  that  if 
this,  in  the  judgment  of  Congress  it  was  necessaty  to  do  this,  in  order 
to  enforce  the  18th  amendment,  that  it  had  the  power  to  do  so.  I  mean 
the  court  itself  has  struck  down  qualifications,  as  you  know,  Senator, 
it  struck  down  the  Grandfather  Clauses,  which  were  qualifications,  en¬ 
acted  pursuant  to  article  I,  section  2  and  struck  those  down,  because 
they  were  on  their  face  discriminatory. 

Senator  Ervin.  Yes. 

Attorney  General  Katzenbach.  I  see  no  reason  why  it  cannot  strike 
down  qualifications  where  there  is  reason  to  believe  in  Congress  judg¬ 
ment  and  a  court  opinion  as  well,  under  section  (c)  that  we  are  simply 
going  to  strike  down  these  qualifications  for  the  future  because  in  the 
judgment  of  Congress  this  is  a  reasonable  and  appropriate  necessary 
way  of  enforcing  the  15th  amendment.  To  me  that  ie  simple  and 
proper.  I  regret  it  is  necessary  to  do  it.  But  I  do  not  think  it  is  in 
any  sense  not  only  not  unconstitutional,  in  fact,  I  go  further  and  say 
that  the  15th  amendment  itself  by  putting  in  the  2d  article  there 
was  an  intention  that  Congress  should  legislate  with  respect  to  this 
subject. 
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Senator  Ervin.  In  other  words,  if  a  State  or  a  political  subdivision 
violates  a  provision  of  the  Constitution,  then  Congress  can  deny  that 
State  the  power  to  exercise  the  powera  which  other  provisions  of  the 
Constitution  vests  in  the  State  or  political  subdivision  ? 

Attorney  General  Katzenbacii,  Senator,  I  see  no  reason  to  state  the 
principal  that  broadly.  I  will  say  where  Congress  has  the  power  to 
enforce  and  is  given  it  specifically  in  a  section  of  the  Constitution,  it 
may  take  any  means  to  do  so  that  are  reasonable,  appropriate,  and 
calculated  to  accomplish  that  end. 

Senator  Ervin.  How,  can  you  show  me  a  single  decision  in  which  the 
court  has  ever  struck  down  a  literacy  test  which  on  its  face  applies  alike 
to  all  people? 

Attorney  General  Katzenbaoh.  Yes. 

Senator  Ervin.  What  case* 

Attorney  General  Katzenbaoh.  United  States  against  Tuso,  and 
United  States  against  Duke — excuse  me — United  States  against  LouU 
siana,  the  Supreme  Court  and— — 

Senator  Ekvin,  I  ask  you  if  in  each  one  of  those  there  was  not  a  trial 
before  a  court  and  if  the  evidence  did  not  show  that  the  literacy  test 
was  being  abused  and  misapplied  so  as  to  deny  people  the  right  to 
vote  on  account  of  race  and  color? 

Attorney  General  Katzenbaoh.  Yes,  but  it  was  on — your  question 
was  on  its  face  nondiscriminatory,  and  on  its  face  that  was  nondiscrim- 
inatory. 

Senator  Ervin.  But  the  judgments  in  those  courts  did  not  wipe  out 
the  literacy  test,  did  they  f  They  merely  enjoined  this  use  in  such  a 
way  as  to  accomplish  that  result. 

Attorney  General  Katzenbaoh.  No.  Wiped  it  right  out. 

■  Senator  jErvin.  Entirely  ? 

Attorney  General  Katzenbaoh,  Yes. 

■  Senator  Envnr+  What  case  did  that? 

,  Attorney  General  Katzenbaoh,  United  States  against  Louisiana. 
r  Senator  Ervin,  Oh,  that  was  one.  They  held  that  those  laws  were 
designed  on  their  face  to  prevent  Negroes  from  voting.  Didn’t  they 
find  that? 

Attorney  General  Katzenbaoh.  No.  They  were  drafted  in  ft  non¬ 
discriminatory  way* 

Senator  Ervin,  Did  they  not  finally  reach  the  conclusion  that  they 
were  drafted  for  that  specific  purpose? 

Attorney  General  Katzenbaoh.  That  they  were  drafted  for  that 
purpose) 

Senator  Ervin*  Yes.  ^  ^ 

Attorney  General  Katzenbach.  Yes.  I  think  it  would  be  fair  to 
say  that. 

Senator  Ervin.  I  challenge  you  and  every  lawyer  in  the  Department 
of  Justice  to  find  a  single  case  where  the  court  in  the  absence  of  a  show¬ 
ing  of  the  misapplication  of  literacy  tests  for  the  purpose  of  excluding 
people  from  voting  on  account  of  race  and  color  struck  down  a  literacy 
test  which  was  fair  upon  its  face  in  the  absence  of  any  evidence. 

Attorney  General  Katzenbaoh.  In  the  absence  of  finding  that  it 
is -  :  v. 

Senator  Ervin.  Yes;  in  absence  of  a  court  finding. 

Attorney  General  Jlatzenbaoh.  Senator,  of  course,  they  have  not, 
and,  of  course,  we  are  not  doing  it  here. 
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Senator  Ervin*  But — -  . 

Attorney  General  Katzenbach*  You  do  not  strike  down  the  literacy 
test  just  for  the  heck  of  it.  You  strike  them  down  because  they  are  in 
violation  of  the  16th  amendment. 

Senator  Ervin,  You  are  striking  down  the  literacy  test  application 
in  the  84  North  Carolina  counties  in  the  absence  of  any  evidence.  You 
are  striking  them  down  by  congressional  recital* 

Attorney  General  Katzenbach,  Striking  them  down  by  congres¬ 
sional  recital  and  off  Bring  each  and  every  one  of  those  counties  the 
opportunity  to  show  that  they  have  not  discrimin  ated. 

Senator  Ervin,  In  the  10  years,  last  past. 

Attorney  General  Katzenbach,  Within  the  past  10  years}  yes. 
Senator  Ervin*  Now,  I  do  not  believe  everybody  in  your  Depart* 
ment  agrees  with  you  on  this  thing,  do  they  ? 

Attorney  General  Katzenbach.  I  have  not — there  are  9,000  law¬ 
yers*  Not  all  of  them  have  studied  it. 

Senator  Ervin*  Yes* 

Attorney  General  Katzenbach*  Senator,  sir,  I  cannot  answer  that 
I  can  say  that  I  have  consulted bn  this  with  the  top  officials  in.  the 
Department  of  Justice  and  they  agree,  I  include  on  that  the  Solicitor 
General  who  has  to  argue  tills  case* 

Senator  Ervin*  I  am  informed  that  Mr.  John  Doar  when,  he  testi¬ 
fied  on  February  25  of  this  year  before  the  Subcommittee  on  Consti¬ 
tutional  Rights  of  the  Senate  Committee  on  the  Judiciary,  testified 
that  it  was  his  view  that  if  Congress  desires  to  do  anything  in  the  field 
of  voter  qualifications  it  would  have  to  be  by  constitutional  amend¬ 
ment*  Can  you  either  affirm  or  deny  he  gave  that  testimony? 

Attorney  General  Katzenbach,  I  agree  with  that  statement,  if  Con¬ 
gress  wishes  to  strike  down,  which  was  the  question,  of  voting  qualifi¬ 
cations  throughout  the  United  States,  which  was  the  contextlri  which 
he  made  that,  I  agree  completely,  it  has  to  be  done  by  constitutional 
amendment*  I  have  no  question  about  it.  Mr,  Doar  had  been  asked, 
if  he  had  been  asked — and  he  has  read  this  law  and  studied  this  law 
and  agrees  with  it,  and  agrees  as  to  its  constitutionality — had  he  been 
asked  is  it  possible  to  strike  down  voter  qualifications  when  they  are 
in  violation  of.  the  16th  amendment,  I  have  no  question  as  to  what  Mr* 
Doar  would  say* 

Senator  Ervin.  In  other  words,  if  you  are  going  to  pass  a  law  that 
applies  to  the  60  States  you  would  have  to  have  a  constitutional  Amend¬ 
ment,  but  vtu  can.  make  a  laiv  that  strikes  dot?n  the  use  of  certain 
voter  qualifications  in  six  southern  States  and  34  North  Carolina  coun¬ 
ties  without  a  constitutional  amendment  ? 

Attorney  General  Katzenbach.  That  is  not.  ah  entirely  accurate 
way  of  putting  it,  Senator, 

Senator  Ervin.  That  is  the  substance  of  it. 

Attorney  General  Katzenbach,  No,  I  thifrk  you  can  strike  down 
the  voter  qualifications  in  each  Apd  every  one  of  the  50' States,  where 
you  have  a  reasonable  basis  for  believing  they  have  been  used  in  viola¬ 
tion  of  the  16th  amendment,  and  that  is  an  appropriate  way  to  do  it.  I 
would  exempt  no  States  from  ;that.  This  statute  exempts  no  States 
from  that.  * 

Senator  Javits*  Mr.  Chairman,  would  the  Senator  yield  on  tide 
Doar  testimony  f 
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Senator  Ervin.  Yea;  I  will  yield. 

Senator  Javits.  I  was  here  when  Mr.  Hoar  testified,  and  I  believe  he 
did  testify,  as  a  matter  of  fact,  and  I  ask  the  Attorney  General :  Have 
you  read  Mr.  Dorr’s  testimony  by  any  chance  f 

Attorney  General  Katzenuacijc.  I  listened  to  it. 

Senator  Javits.  Listened  to  it. 

Attorney  General  Katzenbach.  Senator,  I  believe  it  was  in  response 
to  questions  that  you  asked. 

Senator  Javtts.  That  is  right.  Is  it  not  a  fact  that  he  testified  to 
exactly  the  same  view  on  the  triggering  effect  of  a  finding,  and  he 
did  not  qualify  that  finding  to  have  to  be  that  of  a  court,  or  violation 
of  section  1  of  the  16th  amendment,  substantially  as  you - 

Attorney  General  Katzenbach.  Yes. 

SenatorjAvrrs  (continuing) .  The  policy  he  would  perceive  t 

Attorney  General  Katzenbach.  Yes. 

Senator  Javits.  AH  right, 

Attorney  General  Katzenbach.  Senator,  I  think  that  it  might  be 
helpful  for  the  record  to  show  that  in  the  recent  Supreme  Court  deci¬ 
sion  of  United  States  against  Louisiana  as  to  the  test  there  is  no  evi¬ 
dence  in  the  record  that  that  particular  test  that  the  United  States  was 
questioning  had  ever  been  abused  or  used  in  violation  of  the  15th 
amendment.  What  the  Court  suspended  was  that  test  in  the  same 
manner  that  Congress  is,  in  effect,  suspending  test  here,  and  it  did 
so  on  the  basis  of  evidence  that  previous  tests  had  been  used  in  a  dis¬ 
criminatory  manner  and  had  been  abused.  So  that,  in  essence,  what 
the  Court  did  in  United  States  against  Louisiana  is  exactly  what 
Congress  is  doing  in  this  statute. 

Senator  Ervin.  They  at  least  had  evidence  that  previous  similar 
tests  hadbeenusedto  deprive  people  of  the  right  to  vote  on  account 
of  their  race,  did  they  not? 

Attorney  General  Katzenbach.  That  is  right, -  provided  here  in 
section  8  What  is^ - 

Senator  E»vm.  Here -there  is  no  evidence  at  all.  There  are  no  wit¬ 
nesses  to  be  cross-examined.  There  is  no  chance  to  dispute  the  con¬ 
gressional  adjudication  of  guilt. 

Attorney  General  Katzenbaoh.  Well,  I  believe  the  situation  is  a 
little  bit  different  because  the  Court  is  not  given  a  power  under  article 
II,  section  2  of  the  15th  amendment,  to  deal  with  this  problem  *  Con¬ 
gress  is.  Therefore,  if  a  court  is  going  to  deal  with  this  problem  it 
has  to  do  so  on  the  basis  of  the  specific  case  before  it,  in  the  absence 
of  Congress  having  used  its  legislative  power  under  the  13th  amend¬ 
ment.  The  point  is  that  the  constitutional  point  is  that  the  Court  held 
in  that  case  that  it  could  suspend  a  test,  in  which  there  had  been  no 
evidence  of  abuse,  based  on  the  prior  record  of  abuse  of  similar  tests  in 
that  particular  State. 

Senator  Ervin.  Let’s  see. 

Attorney  General  Katzenbach.  That  is  what,  we  are  doing  here, 
Senator. 

Senator  Ehvin.  This  Wall  Street  Journal  says,  speaking  of  yoiir 
testimony— ' —  ■  i 

Attorney  General  Katzenbach.  I  wonder  whether  their  read  it.  I 
read  that  editorial.  I  did  not  think  I  said  what  they  Said  I  said. 

Senator  Ervin.  I^t’ssee.  I  will  read  it  right  now:'  ■' 
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So  to  justify  a  Federal  law  to  override  State  voting  requirement*  to  permit 
the  Federal  Government  to  eliminate  literacy  requirements  entirely  in  same 
States,  Mr*  KaUeubacb  had  to  adopt  the  line  of  reasoning  that  the  abuse  of  a 
principal  condemns  the  whole  principal. 

Is  that  not  exactly  what  you  are  saying  here*  that  while  a  State 
normally  has  the  right  under  the  Constitution  of  the  United  States  to 
adopt  a  literacy  test.  the  abuse  of  that  power  destroys  thht  principal  ! 

Attorney  General  Katzenbach,  I  think  that  would  be  quite  an 
accurate  statement  if  you  just  added  in  there  the  fact  that  fix  order 
to  enforce  the  15th  aipendment  and  the  legislative  mandate  under  that, 
if  Congress  should  determine  that  in  order  to  prevent  future  abuse© 
and  to  cure  past  abuses  it  is  necessary  to  suspend  the  operation  of  these 
tests  or  suspend  that  principal  for  a  limited  period  of  time  within 
these  States  it  would  be  an  accurate  statement.  I  think  perhaps  the 
shorthand  statement  of  that  does  not  fully  make  the  point  that  I  at¬ 
tempted  tamake. 

Senator  Ekvin.  Now,  is  not  this  next  paragraph  of  this  editorial 
exactly  what  you  just  then  said  f 

That  1b*  he  argues  that  the  Federal  Government  under  color  of  the  15th 
amendment  has  the  authority  to  override  the  constitutional  right  of  gome  State* 
because  literacy  teato—  4  . 

And  they  have  a  quotation  herot  I  do  not  know  whether  that  is 
appropriate  or  hot.  But  they  have  a  quotation, 

;  Has  been  perverted  to  test  literacy,  not  ability,  not  understanding— but 
race.  11  - 

Attorney  General  Katzenbach.  That  is  correct 
Senator  Ervin  (reading):  ^ 

And  this  Is  Sufficient  reason  for  the  Federal  Government  to  eliminate  them 
entirely  wherever  such  perversion  has  taken  place. 

(The  Attorney  General  nodded  affirmatively.) 

Senator  Ervin.  They  quote  you  Pretty  accurately,  do  they  not! 

Attorney  General  Katzenbaoh,  That  is  accurate,  that  part  of  it  is. 

Senator  euvin.  Then  they  say  ;  ^ 

This  argument,  please  note,  is  quite  different  from  an  argument  for  a  Federal 
law  requiring  that  all  literacy  tests  be  fair  and  equitable  and  that  Federal 
authorities  be  authorised  wherever  necessary  to  see  that  It  is  so. 

AttoRiey  General  Katzenbach,  Yes;  it  is  different  because  it  has 
to  take  Jtecouht  as  Wall  Street  Journal  does  not,  pf  curing  the  prior 
inequities. 

Senator  Ervin.  Yes;  it  proceeds  further; 

The  fact  that  literacy  teats  can  be  fair  and  equitable  in  fact  is  conceded- - 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin  (continues  reading)  ; 

the  literacy  teats  of  New  York  State  will  be  left  untouched  as  will  those  In  a 
number  of  other  States  but  the  distinction  Is  not  made  on.  an  examination 
of  the  Individual  merits  judicially  measured  of  such  testa  The  merits  and 
demerits  would  be  measured  under  this  law  by  how  many  people  vote. 

Now,  is  that  not  a  correct  statement!  >  -v  ; 

■  Attorney  General  Katzenbac^l  With  th&  qualification  of  section 
(c).  -  V  -  ■■■-  •  '  ■  ■  ..  .  1 

'  Senator  ErvJny  And  that -is  the  section  where  they  come  in  and  show 
j  thelO  years  last  past'  that  they  have  not  offended?  ■>  ‘ . 
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Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  [Reading;] 

On  Mr.  Sateen  badi'a  line  of  reasoning  the  Congress  could  have  abolished 
poll  taxes — surely  a  thing  susceptible  to  abuse— by  simple  statute  Instead  of 
as  was  properly  done  by  constitutional  amendment 

Attorney  General  Katzenracii.  I  always  took;  the  view  that  poll 
taxes  in  Federal  elections  i  could  have  been  done  by  statute  and  there 
.would  have  been  no  problem  to  it*  I  think  I  have  testified  in  the  other 
body,  and  I  think  I  have  testified — maybe  I  have  not  testified  here— 
that  I  believe  that  to  get  rid  of  pofi  taxes  by — I  think  you  could  sus¬ 
pend  poll  taxes  under  the  15th  amendment  under  section  3  if  you  could 
establish  that  within  the  areas  covered  there  , was  a  high  probability 
that  those  poll  taxes  had  been  used  for  discriminatory  purposes  and 
you  gave  the  opportunity  to  the  States  and  political  subdivisions  to 
come  in  and  show  that  they  had  not*  t 

My  difficulty,  on  this,  on  the  elimination  of  poll  taxes  is  that  I  do 
not  believe  I  nave  the  facts  to  make  a  record  that  poll  taxes  have 
been  abused  in  violation  of  the  15th  amendment. 

Now,  they  were  enacted  in  at  least  two  of  these  States,  and  the^ 
legislative  record  will  show  it,  because  the  State  legislatures  thought 
that  rthey  were  a  good  device  for  discriminating  against  Negroes, 
but  they  have  never  been  pushed  to  the  ppintofhaving  to  use  poll 
taxes  for  that  purpose  because  they 'had  such  other  much  more  easily 
and  much  more  convenient  devices :  therefore,  it  makes  it  difficult 
for  me  to  show  the  poll  tax  was  abused. 

If  you  do  not  let  a  Negro  register  he  has  no  incentive  to  paythe 
poll  tax.  The  fact  he  cannot  register  to  vote  is  where  the  discrimina¬ 
tion  occurs,  i  It  makes  it  difficult  for  me  to  establish  that  the  poll  tax 
was  also  discriminatory.  Having  found  a  better  device  they  used  itj 
Senator  Ervin.  Do  you  recall  that  the  Supreme  Court  of  the  United 
States  held  in  the  case  of  Breedhye  v.  Buttles  that  Georgia  had  the 
right  under  the:  Constitution  ipf  the;  United  Sta^ee  to  provide  for  poll 
taxes  prerequisite  to  the  right  to  vote  t  r?  1  - 

Attorney  General  Katzenbach.  Of  course,  I  recall  that  case,  Sen- 
;atpr,  ;b^t  I  dp  hot  think  that  the  Court  said  fcAad  they  may  use  this 
if  they  choose  in  violation  of  the  15th  amendment*”  I  agree  with  you, 
that  the  fact  the  .Qourt  specifically  said  in  its  language  “save  a$  re¬ 
strained  by  the  15th  and  19th  amendments  and  other  provisions  of 
the  Federal  Constitution.^ 

Senator  Ervin.  Ye^sirvandthat  woul^  be— — -  ,  ,  . -  r 

Attorney  General  Katzenbach.  So  if  you  could  show  that  the  poll 
tax  was  in  violation  of  the  ISHfi  ameftdment  that  decision  would  not 
give  much  comfort,  would  it?  /  '  - 

Senator  Ervin.  No.  It  held:  it  did  not  violate  the  15th  amend¬ 
ment,  f  ; •  r  ...  .  j  ■  ••  .  ,  •• 

Attorney  General  Katzenbach.  Held  it  did  not  violate  the  14th 
'amendment.  -  ;  J  ,-:i  '  ■ 

Senator  Ervin.  Held  that  it  was  applied  impartially  to  all  men. 
That  is  what  that  case  holds.  '  ’ 

Attorney  General  Katzenbach.  There  was  no  evidence  in  that  case 
that  had  not  been — this  is  one  of  my  problems.  I  said  I  cannot—  \ 
Sebator  Ervin.  You  sky  if  it  is  used  to  violate  the  15th 'amend¬ 
ment,  notwithstanding  dhe  fact  that  Georgia  had  the  constitutional 
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power  to  impose  a  poll  tax  as  a  prerequisite  of  voting,  Congress  can  by 
simple  act  pass  a  law  to  abolish  Georgia’s  poll  tax* 

Attorney  General  Katzunbach,  Yes* 

Senator  Ervin*  Yes* 

Senator  Javits.  Will  the  Senator  yield  on  the  poll  tax  matter  i 
Senator  Ervin,  Yes, 

Senator  Javits*  Is  it  a  fact,  Mr.  Katzenbach,  that  if  the  Congress 
should  find  that  in  those  two  States  you  named,  that  at one  and  the  same 
time  that  it  was  dealing  with  literacy  tests,  it  wished  also  to  deal  with 
the  poll  tax  because  of  the  likelihood  that  it  would  be  employed  if  other 
subterfuges  were  swept  out  of  the  way,  would  you  say  that  would  be 
bey ond  the  power  of  Congress?  , 

Attorney  General  Katzenbach.  I  think  the  record  is  much  more 
difficult  on  that,  Senator,  because  it  is  hard  to  show  that  it  has  been 
employed  for  that.  Our  difficulty  with  respect  to  attempting  to  deal 
with  poll  taxes,  except  in  the  limited  way  we  deal  with  them  here,  has 
been  this  one  on  the  question  in  Breedlove  against  Suttles,  which  is 
going  to  be  reexamined  by  the  Court  the  n^xt  term,  as  to  whether  or 
not  there  is  a  14th  amendment  violation  in  imposing  the  poll  tax.  At 
least  four  jurists  are  willing  to  reconsider  that  ceso  because  it  is  going 
to  be  argued  before  the  Court*  So,  four  jnrists  thjnk  that  at  least  there 
is  enough  merit  in  the  argument  to  have  them  look  again  at  Breedlove 
against  Suttles  which  was  a  1037  decision, 

I  do  iipt  think;  anything,  that  Congress  says  under  the  power  of  the 
14th  amendment  helps  very  much.  That  is  a  congressional  judgment 
that  it  violates  the  14th  amendment  is  no  better,  in  fact  not  quite  as 
good,  as  a  judgment  by  the  Supreme  Court  t^at/it  violates  the  14th 
amendment. 

As  for.  as  th$  15th  amendment  is  concerned,  I  ^ay  I  am  just  thin  on 
evidence  on  that  which  I  am  not  on  literacy  tests. 

What  we  feared  on  (his  was  that  if  wo  wore -to  attempt  to  suspehd 
the  poll  tax  within  those  areas,  and  the  Court  qi&  not  knock  it  out  on 
13th  amendment  grounds,  in  which  Case  our  problem  would  be  solved* 
and  then  said  there  was  not  a  sufficient  record  before  Congress  to  jnake 
this  judgment,  then  we  would  have  failed  to  deal  with  the  poH  tax  and 
would  haw  to  come  back  for  further  legislation  along  the  lines  pro; 
posed  here,  and  you  might  keep  people  from  voting  in  further  elec^ 
tions  by  taking  that  constitutional  risk,  which  I  would  regard  as  sub¬ 
stantial.  '  I  do  not  mean  to  say  that  I  think  Congress— I  want  to  make 
it  clear— I  think  Congress  can  abolish  poll  taxes  under  the  15th  amend¬ 
ment,  if  there  is  evidence  before  Congress  that  the  poll  faxes  in  any 
given  areas  have  been  used  to  violate  the  15th  amendment;  Congress 
could  make  that  finding  and  if  that. was  a  reasonable  way  of,  as  t  think 
it  is  here,  with  respect  to  literacy  tests,  Congress  could  do  it.  I.  think 
it  is  a  tougher  congressional  argument  to  make  because  I  have  hot  got 
enough  facts,  :  .r  ,  ' 

Senator  Javits.  As  a  fact,  is  not  Congress  making  the  finding  in  the 
statute  you  propose  that  the  poll  taxes  over  and  above  the  current  year’s 
poll  tax — — 

Attorney  General  Katzenbach.  Yes*  .  , 

Senator  Javtts  (continuing) ,  Represent  an  obstruction  to  voting* 
and  so  on?  /  1 

Attorney  General  Katzbnbaoh.  Yes,  and  the  reason  for^that,  as  I 
am  sure  you  are  aware,  Senator,  is  that  there  was  no  incentive  to  pay 
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a  poll  tax,  if  you  were  being  discriminated  against  and  not  permitted 
to  register  under  literacy  tests.  So  here  the  judgment  that  Congress 
would  make  upon  the  enactment  of  this  bill  would  be  that  you  do  not 
have  to  pay  poll  taxes  for  years  when  you  are  being  discriminated 
against  on  registration.  But  you  do  have  to  pay  it.  I  regret  the  fact 
that  we  had  to  adopt  the  procedure  which  Bven  allows  the  Federal 
examiner  to  collect,  but  if  you  keep  your  eye  on  the  proposition  that 
the  purpose  of  this  is  to  get  people  permitted  to  vote  when  they  have 
been  discriminated  against  under  the  16th  amendment  that  stomed  to 
us  the  best  adculated  way  of  accomplishing  it  even  though  I  person¬ 
ally.  and  I  think  this  view  was  shared  by  a  number  of  the  people  who 
worked  on  this  bill,  would  like  to  get  rid  of  poll  taxes.  I  personally 
would  like  to  get  rid  of  them  wherever  they  exist  I  do  not  see  why 
a  person  should  have  to  pay  for  the  privilege  of  voting  in  a  democracy. 

Senator  JAvrre.  I  thoroughly  agree  with  you,  and  I  shall  probably 
seek  to  amend  the  bill  to  eliminate  them.  Thankyou.  ■ 

Attorney  General  Katzenbach.  You  run  a  risk,  Senator.  You 
run  a  risk  when  you  do  that  that  you  should  be  aware  of.  If  you  are 

wrong  you  would  deprive  people  of  voting. 

Senator  Javo*.  Will,’ in  the  limited  way  in  which  we  have  just 
discussed  it.  That  is  all. 

Senator  Ervin.  The  editorial  proceeds.  It  says  this: 

reasoning  the  fact  that  police  powers  are  sometimes 
ahUKd  by  local  policemen — and  they  certainly  are — would  became  an  atgihnent 
not  tor  halting  the  abuse  but  for  eliminating  the  local  police  powers. 

•  Now,  are  not  police  powers  very  frequently  abused  ? 
abused  General  Katzenbach.  They  are  sometimes,  sometimes 

Senator  Ervin.  Does  not  the  position  you  take  lead  to  this,  that 

although  the  Constitution -  ■ 

Attorney  General  Katzenbach.  I  not  think  the  police  abuse, 
senator,  except  in  the  very  limited  cases  related  to  discrimination  on 
L°-in6\  A  ®°  not  s®®  h<w  under  article  II  of  the  15th  amendment 
We  would  have  anything  like  the  facts  were  Congress  to  make  a  judg¬ 
ment  that  therefore  all  local  police  forceB  should  be  ftlimiTmtefl  or 
even  some  of  them. 

Senator  Ebvin.  Do  you  take  the  position  that  this  greater  power 
of  Congress  to  prevent  States  from  exercising  their  constitutional 
powers  only  exists  m  respect  to  the  16th  amendment  and  not  in  respect 
to  other  provisions  of  the  Constitution  ? 

Attorney  General  Katzenbach.  I  believe,  Senator,  that  where  Con¬ 
gress  is  given  an  explicit  power  to  legislate  with  respect  to  a  problem 
that  the  power  of  Congress  is  greater  with  respect  to  that  problem 

tnanitisif  there  is  no  such  power  given  to  Congress* 

Senator  Ervin.  I  appreciate  your  answer,  but  I  do  not  believe  it  is 
qu^  relevant  to  the  question*  I  would  like  to  ask  the  reporter  to 
toiui  the  question  to  voil  again  and  sec  if  I  get  a  specific  answer; 
one  t0rn6‘^  ^enera  Katzenbach.  I  will  make  every  effort  fbgive  ybu 

.  The  Reporter  (reading) :  ' 

E*o  rou  take  the  position  that  this  greater  power  of  Congress  to  prevent  States 


.Qeneral  Katzenbach*  I  believe  that power  exists,  v\  ^ny, 
area  where.  Congress  is  given  tho  explicit  pqwejr  to  legislate,  For  ei-' 
triple,  it  exists  linger  the  commerce  clause  wh^ Congress  baa  ta^en 
over  State  functions  with,  respect  to  labor  relations ;  with  respectr/tpT 
food  and  drugs;  with  respect  to  meat  inspection ;  with  respect  tp  Gm]<x 
labor  ;  all  things  that  States  could  appropriately  legislate  about  ini  the! 
absence  of, a  Federal  statute  pursuant  a,  power  given  hi?,  the  Federal; 
Government  by  the  U*S.  Constitution,  \-l  .  j  .  . 

Senator  Ervin.  Do  you  now  see  any  distinction  between,  the  ipter^ 
state  commerce. clause  which  vests  ifi  Qongress  tlje  entire  po^er.to 
regulate  interstate  commerce  and  th^  pibyisipn^  of  the  l5th:awhd-i 
ment  in  its  relations  to  section  2  of  article  I  and  the  l7tfi  amendment' 
clearly  giving  the  States— -giving  the.  Federal  Government,  no  ppwer 
whatever  to  prescribe  qualifications  for  voting t 
Attorney  General  KatvjEnbach.  Very  little  difference,  Senator,  The 
commerce  clause  is  obviously — you  made  it  clear^vffy  broad jxpver* 
to  go  into  a  number  of  areas  in  the  interests  of  regulating 
The -power  under  article  II  of  the  15th  amendment  is  more  narrowly, 
focused  upon  steps  that  are  reasonably  and  necessarily  appropriate, 
aimed  as  the  objective  of  enforcing  article  I  of  that  section,  $p  ttiat, 
I  would  think  that  the  principal  was  the  sarn&.but  that*  in  fact,  the 
power  under  the  Interstate  commerce  clause  can  cover  labor  relations, 
here  and  food  and  drug  over  here  and  vice  over  here,  and  a  number  of 
different  problems;  whereas,  the  legislation  that  would  be  appropriate 
under  the  15th  amendment  would  have  to  be  clearly;  aimed  at  eliminat¬ 
ing  violations  of  the  first  clause. 

Senator  Ervin.  Has  not  the  court  held  in  the  cases  that  the  power 
given  Congress  by  the  interstate  commerce  clause  is  an  exclusive  power 
which  belongs  to  Congress  alone  and,  for  that  reason,  Congress  can 
nullify  any  State  laws  that  are  inconsistent?  ,  j 
Attorney  General  Katzenbach,  Yes,  < 

Senator  Ervin.  Yea,  But  the  Constitution  says  that  voteuqualifb 
cations  are  quite  different.  It  says  that  the  State  can  prescribe  them. 
The  only  function  the  Federal  Government  has  under  the  Constitution 
is  to  see  that  there  is  no  discri  mi  nation  pra  ctices  in  violation  of  the 
15th  amendmen1,  or  the  19th  amendment. 

Attorney  General  Katobnrach*  Right*  , 

Senator  Ervin.  Yes, 

Attorney  General  Katzenbaoh,  We  are  in  complete  agreement  on 
that  statement* 

Senator  Ervin.  With  all  due  respect  to  you— I  think  the  difference 
between  the  interstate  principals  that  have  been  invoked  by  the  inters 
state  commerce  clause  and  those  invoked  by  these  constitutional  pro-, 
visions  with  reference  to  voting,  as  I  said  yesterday,  only  with  refer¬ 
ence  to  another  matter,  is  as  wide  as  that  gulf  which  yawned  betw^ep 
Lazarus  and  Abraham's  bosom  and  Diomedes  and  Hades* 

Does  not  article  I.  of  the  Constitution  prescribe  certain  powers  of : 
Congress,  and  then  it  says  expressly  that  Congress  has  the  right  to 
legislate,  to  pass  any  law  which  they  deem  necessary  or  appropriate 
for  executing  those  powers?  /  ,J  .♦■■■'  n. 

Attorney  General  Katzenhagii,  >  Yes*  . :  ■  ■  -  : ■  ■ :  ■  > « 
Senator  EaviN,  Well,  there  is  really  no  difference  between  the  legis* 
l&tive  power  given  Congress  under  the  1st  amendment  and  the  legiSa- 
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tive  power  given  Congress  by  the  15th  amendment  to  enforce  the 
amendment,  is  there,  when  you  get  to  the  substance  of  things? 
Attorney  General  Katzenbach.  That  is  correct,  Senator.  The 

r»wer  given  under  article  I  to  enforce  the  Federal  powers  under  article 
has  to  be  related  to  those  Federal  powers  and  similarly  the  power 
given  under  the  16th  amendment  has  to  be  related  to  the  substance 
of  what  Congress  was  attempting,  what  the  country  under  the  Con¬ 
stitution  was  attempting,  to  state  in  the  15th  amendment.  It  has  to 
be  a  relationship  between  the  two,  yes. 

Senator  Ervin.  In  both  instance^  the  Constitution  says  Congress 
has  the  power  to  enact  such  legislation  as  it  deems  appropriate,  does 
it  not? 

Attorney  General  Katzenbach.  Yes. 

Senator  Emir,  So  there  is  no  greater  power  given  to  Congress  un¬ 
der  the  15th  amendment  to  nullify  State  laws  than  given  under  any 
other  provision  of  the  Constitution  ? 

Attorney  General  Katzenbach.  If  it  is  reasonable  and  necessary 
and  appropriate  to  enforce  the  Federal  laws  given  there  it  could  nul¬ 
lify  an  inconsistent  State, law;  that  is  correct.  I  think  that  would 
necessarily  be  true  under  the  supremacy  clause. 

Senator  Ervin.  If  Congress  can  nullify  the  power  of  a  State,  be¬ 
cause  the  State  perverts  or  abuses  that  power  in  one  respect,  it  can  do 
it  in  all  respects ;  can  it  not  ? 

Attorney  General  Katzenbach.  If  it  does  in  one  respect,  it  can  do 
it  in  all  respects  that  are  similar  to  and  subject  to  the  same  test 
thereon. 

Senator  Ervin.  Congress  could  pass  a  law  declaring  fchdt  the  local 
police  have  abused  the  police  powers  given  to  the  States  and  deprive 
the  States  of  the  power  to  exercise  their  police  potvers,  could  they  not? 
Attorney  General  Katzenbach,  That  may  be  your  position,  Senator. 
Senator  Ervin.  It  is  not  mine. 

Attorney  General  Katzenbach.  It  is  not  mine.  Then  we  are  in 
agreement.  They;  cannot. 

Senator  Ervin.  That  is  one  thing  then-  that  the  States  can  still  hold 
on  to;  in  other  words,  that  is  beyond  the  reach  of  Congress.  That 
is  one  power  which  the  Congress  cannot  deprive  States  by  recitation 
in  a  law? 

Attorney  General  Katzenbach.  I  would  think  that  was  true,  Sen¬ 
ator.  I  cannot  think  of  any  power  similar  to  that  which  is  being  exer¬ 
cised  under  this  bill,  which  is  given  to  the  Federal  Government.  There 
is  not  provision  that  I  can  recall  in  the  Constitution  that  says  law- 
enforcement  responsibilities  are  given  to  the  Federal  Government, 
If  such  a  provision  exists  then  I  suppose  you  could  override  contra¬ 
dictory  State  law-enforcement  statutes.  You  could  under  the  13th 
amendment,  I  suppose,  moderate  or  modify  certain  exercises  of  the 
police  power  if  you  had  a  factual  showing  that  these  were  used  to 
interfere  with  the  right  to  vote.  But  it  would  be  a  very  narrow,  power. 
I  do  not  think  that— I  think  if  we  could  focus  on  the  fact  that  we 
are  here  implementing  section  2  of  the  16th  amendment  and  that  We 
are  not  here  doing  other  things  under  the  Constitution  it  would  help 
to  make  the  constitutional  position  clear.  ' 
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:  Senator  Ervin.  The  enforcement  qf  the  0d  section,  of  the  15th  amend¬ 
ment  is  in  the  identical  words  of  the  concluding  section  of  the  14th  > 
amendment ;  is  it  not  ? 

Attorney  General  Katzenbach,  Yes, 

Senator  Ervin*  Yes,  And  the  14th  amendment  says  that  no  State 
shall  deprive  any  person  within  that  jurisdiction  of  the  equal  pro¬ 
tection  of  the  laws;  does  it  not?  }  , 

Attorney  General  Katzenhach.  That  iscorrech 
Senator  Ervin;  Does  that  provision  not  apply  evety  time  that  a 
State  law  which  is  so  broad  as  to  include  the  ordinances  of  all  munic¬ 
ipalities  located  within  that  State  touches  any  individual? 

Attorney  General  Katzenbagh.  Yes.  Maybe,  Senator,  if  ,we  looked 
at  a  more  specific  field,  I  would  think,  for  example,  and  I  wonder 
whether  you  would  agree  that  Congress  could  under  the  14th  amend¬ 
ment  forbid  by  statute,  use  of  a  coerced  confession?  Wbuld  you 
agree  that  would  be  appropriate  legislation  and  implementation  of  the 
14th  amendment? 

Senator  Ervin.  Yes,  I  think  uilder  the  decisions  I  believe; 

Attorney  General  Katzrnbach.  Even  if  State  statutes  say  you  can 
beat  anybody  you  want  to,  to  get  a  confession,  we  can  override  and 
nullify  that  State  statute  by  saying  that  is  a  violation  of  the  14th 
amendment.  I  would  think  we  could. 

Senator  Ervin.  But  under  your  reasoning*  Congress  could  step  in 
and  annul  every  State  law  which,  either  by  reason  of  its  terihs  or  by 
reason  of  its  application^  made  a  distinction  between  the  individuals, 
assuming  that  classification  was  reasonable. 

Attorney  General  Katzenbaoh,  I  would  think  if  there  were  State 
laws  that  permitted-  for  example,  State  officials,  State  police  or  local 
police  to  Arrest  vrtthout  probable  cause  and  to  detain  people  for  a 
period  of  48  hours  for  questioning  and  providing  that  statements  made 
during  those  48  hotirs  shotild  be  admissible  in  court,  that  Congress 
could  write  a  law  which  said  that  you  may  not  do  any  of  these  things ; 
and  that  that  would he  appropriate  implementation  of  the  congres¬ 
sional  power  under  the  14tn  amendment,  or  the  fact  they  have  left  it  tor: 
the  courts  to  do,  and  that  is  another  interesting  point  because  you  see 
what  the  court  did  ih  United  States  against  Louisiana,  where  Congress 
had  not  legislated  oh  this,  is,  in  effect,  a  very  similar  remedy  to  what  we 
are  proposing  here.  The  constitutional  point  is  the  same. 

Senator  Ervin.  I  do  not  understand  you  so  to  say,  that  the  equal 
protection  of  laws  clause  only  applies  to  State  laws.  It  also  applies 
to  the  application  of  those  State  laws.  1 

Attorney  General  Katzenbach.  Yes,  it  does* 

1  Senator  Ervin.  And  tinder  your  line  of  reasoning  in  respect  of  the 
15th  amendment,  although  the  law  of  the  State  provided  for  admission 
to  bail,;  if  a  police  officer  arrested  a  man  and  denied  him  the  right  to 
bail,  then  Congress  could  pass  a  law  annulling  the  State  laws  on  the 
subject,  could  they  hot?  -J  1  ■  ^ 

Attorney  General  Katzenbach.  Yes,  in  effect,  I  think  that  they 
could  because  presently  denial  of  that  kind  of  a  right  is  grounds  for 
criminal  charge  under  the  Federal/law,  and  I  suppose  to  thafrlexteut: 
any  State  laws  which  are  contrary  are  already  annulled. 

Senator  Ervin,  So  tmder  the  14?wi  amendment,  Congress  could  annul : 
practically  eveiylaw  of  every  StAtoif  it  saw  fit. :  :  r  ft 
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Attorney  General  Katzrnbach.  Not  every  law  of  every  State,  but 
every  law  of  every  State  in  violation  of  the  14th  amendment; 

Senator  Ervin,  Congress  could  annul  every  la  w  of  every  State  which ; 
in  its  application  by  any  State  official  whether  by 'a  policeman  oii  the 
beat  or  justice  of  the  peace  or  a  school  commissioner  or  any  other  State 
or  local  official;  if  this  act  was  in  violation  of  the  law,  could  it  not  i 
Attorney  General  Katzenbacit.  If  it  showed  there  were  a  finding  on 
the  part  of  Congress  and  evidence  -before  Congress  that  that  par¬ 
ticular  law  or  those  particular  categories  Of  law  had  been  repeatedly 
used  in  any  particular  areas  or  under  any  particular  tests  used  in  vio¬ 
lation  of  the  14th  amendment^  then  I  think  Congress  would  be  allowed 
to  enact  appropriate  legislation  to  do  so.  But  I  would  think  it  is  a 
terrible  mistake,  Senator^  to  think  that  Congress  can  just  do  it  without 
findings  of  some  kind,  without  facts  of  some  kind.  We  put  those- into 
the  record*  •• :i’  '•  - 

Senator  Ervin.  All  it  has  to  do  is  just  pass  the  kind  of  finding  you 
have  here,  make  up  any  kind* 

Attorney  General  Katzenbaoh,  If  the  couirt  were  to  find-1- — 
Senator  Ervin*  Yes.  J.  . 

Attorney  General  Katzknrach.  And  the  court  is  going  to  test  that: 
finding  against  the  record  and  against  the  objective  that  Congress  was 
attempting  to  achieve,  and  it  is  going  to  have  to  find  that  this  was  a 
reasonable  and  appropriate  way  to  deal  with  the  problem*  which  Con¬ 
gress  had  legislative  authority  to  deal  with  in  order  to  uphold  the  con¬ 
stitutionality,  Now/if  the  court  does  not  find  this  bill  is  inactive,  that 
this  is  a  reasonable  and  appropriate  way  of  dealing  with  discrimination 
in  voting,  then,  of  course,  you  would  be  right  and  I  would  be  wrong. 

I  believe  that  it  island  our  whole  case  rests  upon  the  fact  that  this  is ? 
a  reasonable  and  appropriate  way  for  Congress  to  deal  with  the  dif¬ 
ficulties  that  have'occurred  under  the  15th  amendment  If  the  court 
says  it  is  not,  then  obviously  it  is  goihg  beyond  the  power  of  Con¬ 
gress.'  Ki  '  <• 

Senator  Ervin*  I  noticed  the  way  you  answered  about  the  14th 
amendment,  you  said  if  a  law  had  been  repeatedly  abused* 

Attorney  General  Katzenbach,  Yes. 

Senator  Ervin,  But  there  is  no  such  requirement  laid  down  in  this 
field,  there  isiust  one  abuse  in  10 years/*  # 

Attorney  General  Katzenbach.  We  discussed  that  yesterday* v 
Senator  Ervin*  Yes.  ^  ;  . 

Attorney  General  KatzbNbaoh.  Senator/  I  believe,  and  I  said  I 
thought  that  there  could  be  some  evidence  that  it  was  not  an  isolated 
abuse,  could  require  that.  ^ 

Senator  Ervin.  I  will  read  the  rest  of  this  editorial  and  then  I  will 
proceed  to  another  phase.  '  /  .  * 

*  Attorney  General  Katzenbach.  I  have  already  read  it,  and  I  did 
not  enjoy  it  much,  Senator* 

Senator  Ervin.  I  do  not  blame  you.  I  do  not  blame  you.  But  I 
think  we  have  agreed  that  starting  with  these  paragraphs  I  have  read 
to  you,  starting  with  the  second  column,  four  of  them;  you  have  dgreed 
that  if  I- — »■■■■■  ■  ■  ■'  ■  i*  r-.  ■  :  ..  -'i  '  ■. 

Attorney  General  Katzbnbach-  My  recollection  fe-Ij  disagreed  with 
the  last  paragraph  that  vou  read/  Senator,  and  I  qualified  one  of  the 
others,  but  the  record  will4how  what  I  have  said  abinit  it;  1  j  ! 
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Senator  Ervin*  Yes.  ■  I  think,  I  will  put  this1  m  the  record  -  in  a 
minute  and  then  we  can  see  how  much,  I  thought  from  your  own 
testimony  with  respect  to  all  of  the  paragraphs  in  the  second  column 
until  we  got  down  to  the  one  about  the  police  officers,  that  you  admits 
,  ted  this  was  aii  entire  reflection  of  your— r  ;  ' 

Attorney  General  KmfeNBAOH.  I  believe  the  record  will  show  that 
I  qualified  one  of  the  statements  earlier  which  I  thought  was  rather  too 
broad*  but  I  believe  in  the  first  amendment  and  the  Wall  Street  Jour¬ 
nal  can  print  what  it  wants. 

Senator  Ervin.  In  my  statement  I  eliminated  that  because:  that  is 
the  paragraph  that  started  on  the  bottom  of  the  first  column. r  Now  I 
will  read  the  rest: 

For  out*  own  part  we  have  no  reason  to  doubt' that  In  some  places  the  con¬ 
stitutional  principles  under  which  each  State  seta  its  own  voting  requirements 
has  been  perverted  to  dauf  some  people  the  voting  righto  they  are  entitled  to. 

And  we  agree  that  this  is  a  strong  argument  for  national  action  to  remedy 
.  these  abases  wherever  occurring. 

Nq-w  I  come  to  a  paragraph  I  have  to  admit  that  I  agree  with : 

But  if  that  Is  also  an  argument  for  altering  the  Constitution  in  unconstitu¬ 
tional  fashion  then  what  the  Attorney  General  of  the  United  States  Is  saying  la 
that  one  perversion  justifies  another* 

Attorney  General  Katzenbaoh.  Let  me  be  very  clear,  Senator, 
crystal  clear,  that  I  have  no  desire  to  alter  the  Constitution.  I  merely 
have  the  desire  to  enforce  its  provisions. 

Senator  Ervin,  And  this  bill,  undertakes  to  suspend;  as  the  Senator 
from  Elinois  so  well  said  yesterday,  the  provisions  of  the  Constitution 
giving  States  the  right  to  prescribe  literacy  tests.  I  do  not  think  the 
tact  that  somebody  violates  one  provision  of  the  Constitution  gives 
Congress  the  power  to  annul  that  provision  of  the  Constitution.  It 
would  be  a  pitiful  thing  if  it  did  because  if  the  State  judges  did  not 
,  convibt  people,  the  State  juries  did  not  convict  people,  then  under  the 
theory  tiiat  I  see  that  supports  this  billCongress  just  passes  the  law 
doing  away  with  jury  trials  and  courts  in  the  States. 

Attorney  General  Katzenbaoh.  That  is  not  the  theory,  Senator. 
I  expressed  the  theory  repeatedly  to  you.  I  have  tried  to  be  as  dear 
about  it  as  I  can.  I  do  not  know  now  I  can  express  it  any  more  clearly 
than  I  have.  ■  r 

■  Senator  Ekvin;  Well,  I  think  that  the  theory  that  Congress  can 
'suspend  the  power  of  the  State  to  exercise  its  constitutional  powers 
under  article  TI,  eectioii  £  of  article  I,  and  the  17th  amendment  because 
of  violation  of  the  15th  amendment,  leads  to  that  conclusion  inevitably. 

Attorney  General  Kat^bkbach.  Senator,  the  short  answer  to  that 
isf  (1}  the  Court  under' the  identical  amendment  has  already  given 
identical  relief  to  the  relief  suggested  here,  or  virtually  identical  relief 
to  the  relief  suggested  here ;  (2)  that  if  the  Court  can  do  that  I  see  no 
*  feodon  why  Congress  under  its  legislative  provisions  under  section  & 
cannot  do  a  similar  thing,  particularly  in  view  Of  tjie  fact  that  there 
is  provision  in  here  for  a  judicial  determination  with  respect  to  any 
area  that  has  not,  in  f  act^beeii  discriminating in  the  past. 

Yoil  talked  yesterday  about  W  post  faetoj  ana  so  forth,  yet  the 
finding  iu  the  Louisiana  case  was  that  bemuse  of  your  past  conduct 
you  cknnbt  noW  invoke  a  new  test. 
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Senator  Ervin.  Well,  that  was  the  Court  that  was  going  on  the  evi¬ 
dence  of  the  past  conduct. 

Attorney  General  Katzenbach.  That  i  b  the  same  Court  that  is  going 
to  look  at  this  bill. 

Senator  Ervin.  And  I  think  there  is  a  very  wide  distinction  between 
legislative  power  and  judicial  power,  and  I  think  I  know  that  you 
agree  with  this. 

Attorney  General  Katzenbach.  But  the  constitutional  theory  there 
which  you  have  been  arguing  about— the  suspension  of  the  State’s 
right  under  the  15th  amendment — can  you  suspend  the  right  of  the 
State  to  impose  certain  qualification^  on  the  basis  of  the  fact  that 
that  State  has  in  the  past  abused  its  rights  under  article  I,  section  4. 
Can,  you  do  that  under  the  16fch  amendment  ?  The  Court  has  already 
held,yes,yoitcan. 

■Senator  Ervin.  I  think  in  that  case  the  Court— - 

Attorney  General  Katzenbach.  The  Federal  power  is  supreme. 

Senator  Ervin.  The  Court  held  in  that  case  that  the  statute  itself 
was  unfair  aiid  was  a  device  to  circumvent  the  15th  amendment. 

Attorney  General  Katzenbach.  The  Court  held  that.  > 

Senator  Ervin.  The  Court  did  not  hold  that  in  respect  to  the  literacy 
test  that  applies  to  North  Carolina’s  100  counties  until  this  bill  be¬ 
comes  effective  and  then  only  applies  to  50  to  66  of  them.  J 

Attorney  General  Katzenbach.  That  is  right  and  we  will  see  if  this 
billispassed  whether  they  will  so  hold.  • 

■  Senator  Ervin.  That  is  a  very  queer  thing.  We  hare  one  law 
that  governs  voting  qualifications  in  one  county  in  North  Carolina 
and  an  entirely  different  law  in  the  next  county. 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  Yet. 

Attorney  General  Katoenbaoh.  You  have  that  situation  presently 
•  existing  right  at  the  moment  in  any  number  of  areas  in  the  United 
States,  Senator.  I  mean  it  may  seem  anomalous  but  after  all  every 
place  that  we  won  a  court  case  and  we  havean  order  which  freezes  and 
forbids  the  use  of  the  new  and  old  tests-  which  we' have  a.  number  of 

■  judgments  on  in  those  particular  counties,  Senator,  a‘  different  require¬ 
ment  is  being  imposed  than  in  adjacent  counties.  #  : 

Senator  Ervin.  Yes,  sir,  and  you  did  that  in.  a  judicial  proceeding 
with  evidence  where  an  opportunity  to  be  heard  Was  given  and  .where 
the  evidence  established  it  before  you  deprived  them  of  tliat  power. 

■  Attorney  General  Katzenbach.  Let’s  bfyclear  that  this  permits  a 
similar  judicial  proceeding  and  similar  evidence  to  be  introduced. 

Senator  Ervin.  I  have,  to  disagree  with  you  there  because  under 
those  existing  lawsj  the  question  is' whether  they  are  presently  engaged 
in  violation  of  the  lfitn  amendment.  Tinder  this  .bill  -the,  question 
would  be  whether  they  violated  it  any  time  ip  the  last  10  years. 

Attorney  General  Katzenbach.  We,  can  introduce  with,  respect  to 
those  tests— we  cannot  say  presently.  .  You  go  back  and  you  Iopk  at 
whether  or  not  they  have  been  discriminating  ip  the  past.  /  You.  can¬ 
not  prove  future  conduct.  .  You  cannot,  ,  in.  the  nature  of  things,;  prove 
present  conduct  on  the1day  you  are.  on  .trial,  Yo^  haye  to  pa^e  .that 
on  what  people  havedoae.in the  past,  .  \ \ .. . ; 

Senator  ErviN.  Yes,  but  you  do  not  ordinarily  . go  bftcki  10  years 
to  prove  something, 
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I  Attorney  General  Katzenbaoh.  We  have  gone  back,  I  think,  10 
years  in  some  <jf  our  cases,  have  we  not  ? 

Mr.  Guckstexn,  Yes. 

Attorney  General  KaTzbnbach.  Yes,  we  have  gone  back  10  years, 
Senator.  , 

Senator  Ervin.  Now,  this  bill  would  outlaw  the  literacy  test  in  6 
States,  34  counties  of  North  Carolina. 

Attorney  General  Kaxzenbaoh.  Seven  States,  I  believe,  Senator. 

Senator  Ervin.  Seven  States? 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  Well,  I  don’t  guess  there  may  be  a  finding  that  some- 
T  body  wrongfully  applied  the  literacy  test  to  an  Eskimo  up  in  Alaska, 
but  you  do  not  nave  information  to  that  effect,  have  you? 

Attorney  General  Katzenbach*  That  is  correct,  Senator,  but- — 

’Senator  Ervin.  That  is  one  reason  I  think — r- 

Attorney  General  Katzjsnbaoh.  I  do  not  see  why  you  would  be 
adopting  the  position  that  it  is  wrong  as  applied  to  the  34  counties  of 
North  Carolina  as  well,  and  I  do  not  see  why  you  should  assume  that 
we  knock  out  Alaska. 

Senator  Ervin,  I  think  you  ought  to  knockout  Alaska.  I  think  the 
fact  that  you  bring  a  bill  that  will  condemn  a  State  that  nobody  claims 
has  ever  discriminated  against  anybody  in  this  field  shows  that  this 
bill  condemns  the  innocent  along  with  some  that  may  be  supposed  to 
have  been  guilty. 

Now,  the  Federal  Government  seems  to  have  an  opinion  that  some 
States  ought  to  have  a  literacy  test*  I  would  like  to  call  attention  to 
the  fact  that  this  Congress  is  not  very  consistent  on  this  point.  For 
example  it  adopted  section  1443  of  title  8  of  the  United  States  Code, 
which  regulates  the  kinds  of  a  test  a  person  must  pass  to  become  a 
naturalized  citizen.  Of  course  a  person  has  to  be  a  citizen  to  become 
entitled  to  the  protection  of  the  15th  amendment.  This  section  pro¬ 
vides  the  examinations  he  must  undergo.  . 

Such  examination  shall  be  limited  to  inquiiy  concerning  the  appli¬ 
cant’s  residence,  physical  presence  in  the  United  States,  good  moral 
character,  understanding  of  and  attachment  to  the  fundamental  prin¬ 
ciples  of  the  Constitution  of  the  United  States,  and  ability  to  read, 
write,  and  speak  English.  Other  qualifications  necessary  to  become 
a  naturalized  citizen  shall  be  uniform  throughout  the  United  States. 

Now,  here  we  have  the  Constitution  on  onehand  outlawing  all  tests 
in  certain  States  and  providing  for  tests  for  naturalization  for 
foreigners. 

Attorney  General  Katzenbacm.  I  am  glad  you  raised  that  point, 
Senator,  because  it  might  be  interesting  to  the  other  members  of  the 
committee,  that  it  was  on  those  requirements  that  the  Louisiana  test 
was  based,  and  it  was  that  test  which  was  declared  unconstitutional 
under  the  15th  amendment  by  the  Supreme  Court  - 

Senator  Ervin.  Yes,  What  is  sauce  for  the  State  goose  is  not  sauce 
for  the  National  gander.  * 

Attorney  General  Katzbnbaoh.  The  Supreme  Court  felt  on  the 
basis  of  the  Louisiana  record  tha^  tests  based  on  language  should  be 
suspended,  > 

Senator  Ervin.  Now,  I  would  like  to  ask  you  a  few  questions  about 
existing  laws  on  this  general  sub]  eoL 


it k 

Sectionl083  of ''title  42Af  the  United  States  Code  beaPsthe  head- 
note  “Civil  Action  for  Depri  vation  of  flights”  and  provides : 

EJveiy  pejttca  who,  under  co wr  of  any  statute  or  ordinance  regulation,  cm- 
tom  or  usage  of  any  State  or  territory,  subjects  or  causes  to  be  subjected  any 
,  citizen  of  the  united  States  or  other  person  within  the  jurisdiction  thereof  to 
the  deprivation  of  any  Tights,  privileges,  or  Immunities  secured  by  the  Constitu¬ 
tion  and  laws,  shall  be  liable  to  the  party  Injured  in  an  action  at  law  sued  in 
equity  or  other  proper  proceedings  for  redress.  , 

Now,  my  question  is  this:  Have  not  the  Federal  courts  interpreted 
this  statute  to  give  to  a  person  who  is  wrongfully  denied  the  right  to 
register  or  to  vote,  the  right  to  bring  an  action  for  damages  if  the 
injury  has  been  consummated  and  the  right  to  bring  a  suit  in  equity 
for  preventive  relief  if  he  is  threatened  with  such  a  deprivation? 

Attorney  General  Katzenbach.  Yes,  Senator. 

Might  I  add  that  (1)  it  is  quite  a  burden  when  you  have  thousands 
and  thousands  of  people  in  this,  most  of  whom  have  very  little  money 
to  ask  them  to  bring  a  civil  action  to  secure  their  right  to  vote  with  the 
difficulty  and  the  expenses  that  that  involves. 

You  would  have,  if  that  were  your  method  for  effectuating-r-Con- 
grees  really  already  decided  when  it  passed  the  1957  act  and  recited 
quite  expressly  that  1988  was  inadequate  to  accomplish  this  purpose, 
and  it  mode  a  similar  decision  in  1960,  when  it  strengthened  the  pro¬ 
visions  of  the  1957  act,  and  made  a  similar  decision  in  1964.  X  would 
hope  and  expect  that  today  Congress  will  make  a  similar  decision  hy 
enacting  this  bill. 

Senator  Ervin.  Regardless - 

Attorney  General  Katzbnbach.  It  just  is  not  the  way  to  get  to  vote. 
I  mean  600,000  lawsuits  is  not  the  way  to  get  to  vote. 

Senator  Ervin,  Regardless  of  that,  this  statute  does  create  two 
causes  of  action,  one  for  damages,  for  a  past  deprivation,  and  the 
other  is  suit  in  equity  to  prevent  a.  future  deprivation  which  the  in¬ 
dividual  citizen  himsSf  can  bring,  does  it  not  ? 

Attorney  General  Katzenbaqh.  Yes,  That  is  defended  with  t&x- 

Ptyers’  money,  and  you  are  talking  here  about  people  who  are  poor. 

just  do  not  think  that,  I  do  not  think  you,  sir,  would  say  that  the 
way  to  get  the  fight  to  vote*  when  you  have  been  discriminated  against 
ana  discriminated  against  by  State  officials,  the  way  to  get  this  is  to 
go  to  the  expenses  which  may  run  into  tens  of  thousands  of  dollars  in 
order  to  secure  what  the  Constitution  promises  every  citizen  irrespec¬ 
tive  of  race. 

Senator  Ervin.  The  Constitution  promises  a  lot  of  other  people  a 
lot  of  other  things,  does  it  not,  and  Congress  has  not  made  any  pro¬ 
vision  to  bripg  suits  for  their  personal  benefit. 

Attorney  General  Katzenbach.  That  is  correct* 

Senator  Ervin*  Yes. 

Attorney  General  Katzbnbach-  And  the  reason  that  is  that  those 
others  provisions  have  been  lived  up  to  by  State  officials  which  we  agree 
they  should.  This  one  has  not.  > 

Senator  Ervin.  Now*  there  are  two  statutes  On  the  subject  which  are 
available  to  tlie  private  indiipdual.  The  suit  in  equity  Vhich  this 
section  authorizes  is  a  suit  triable  before  a  Federal  district  judge  with¬ 
out  the  juty,  is  it  nbt? 

Attorney  General  Katzenbach.  On  the  equity  paf  t,  yes.  *i 
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Senator  Ervin,.  Yes,t  Now,  I i have  come  to  some  statutes  rthat  are 
available  to  the  Attorney  General*  I  call  your  attention  to.  title  18, 
section  042,  and  which  bears  a  hebdnote,  “Deprivation  of  Bights  under 
Cover  of  Law,”  which  reads  aa  follows  3 

TVhoever,  under  cover  of  any  law,  statute,  ordinance,  regulation  or  custom, 
willfully  subjects  any  inhabitant  of  any  State,  territory  tor  district  to  the  depriva¬ 
tion  of  any  rights,  privileges  or,  Immunities1  secured  or  protected  by  the  Constitu¬ 
tion  or  laws  of  the  United' States  or  to  different  punishment,  pains  oy  penalties 
on  account  of  such  inhabitant  being  an  alien  or  on  reason  of  color  or  race,  than 
are  prescribed  for  the  punishment  of  citizens,  shall  he  fined  not  more  than  91,400 
or  imprisoned  not  more  than  1  year  or  both,  f  : 

Now.  I  will  ask  you  if  it  has  not  Wri  adjudged  in  many  deci¬ 
sions  of  the  Supreme  Court  of  the  United  States,  and  the  lower  Federal 
courts,  that  under  that  statute  that  any  State  or  local  election  official 
who  willfully  denies  any  qualified  citizen  the  right  to  register  or  to 
■vote  can,  upon  conviction,  be  sentenced  to  as  much  as  a  year  in  prison 
and  $1,000  fine?  ■  1 

AttomeyGeneral  Katzenbach.  That  is  correct,  Senator. 

Senator  Ervin.  Yes. 

Attorney  General  Katzbnbach.  After  trial  by  jury  oil  that. 

Senator  Ervin.  Trial  by  jury  ? 

Attorney  General  Katzbnbacii.  Yes. 

Senator  Ervin.  Yes. 

•  1  “V  your  attention  to  another  statute,  which  is  title  18,  sec¬ 

tion  241,  and  it  is  headed  “Conspiracy  Against  Rights  of  Citizens," 
and  which  provides  as  follows : 


U  two  or  nwre  persons  conspire  to  Injure,  oppress,  threaten  or  Intimidate  an; 
citizen  In  the  free  exercise  or  enjoyment  of  any  right  or  privilege  secured  to  him 
hy  the  Constitution  or  laws  of  the  United  States,  or  because  of  his  having  so 
exercised  the  same,  or  If  two  or  more  persons  go  in  disguise  on  the  highway  or  on 
the  premises  of  another  with  intent  to  prevent  or  hinder  his  free  exercise  or  en- 
joyment  oT  any  right  or  privilege  so  secured,  they  shall  be  fined  not  more  than 
$5,000  and  imprisoned  not  more  than  10  years,  or  both. 


if  the  Federal  courts  have  not  held  that  under 
this  statute  if  any  State  or  local  election  official  who  enters  into  an 
agreement  with  any  ether  person  to  deny  any  qualified  citizen  the  right 
to  register  or  to  yQte  is  punishable  on  conviction  by  as  much  as  $5*000 
fine  and  10  years  in  prison.  ? 

Attorney  General  Katzenbach,  That  is  right,  Senator*  We  have 
had  some  trouble  securing  convictions* 

Senator  Ervin.  Now,  both  of  those  statutes  are  available  to  the 
Department  of  Justice,  are  they  not  ? 

1 1  Attorney  General  Katzen^^vch*  And  they  have  been  used  repeatedly, 
but  not  with  the  success  that  might  be  inferred  from  the  power  that 
you  think  is  there. 


Senator  Ervin.  That  myth  I  have  been  very  much  intrigued  with 
because  I  have  asked  Tour  predecessors,  three  of  tham^— 

Attorney  General  Katzenbach.  Ye^* 

Senator  Ervin  (continuing).  How  many  indictments,  how  many 
prosecutions,  I  wijl  put  it,  since  one.  of  these  is  a  misdemeanor  and  the 
other  a  felony- — rr  / 

Attorney  General  Katzbnbaoh.  Yes, 

<  Senator  Ervin  (continuing).  How  many  prosecutions  has  the  De¬ 
partment  of  Justice  instituted  under  either  or  these  statutes  against  an 
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election  official  fordenying  a  qualified  citizen  the  right  to  vote  on  ac¬ 
count  of  his  race  or  color. 

Attorney  General  Katzbnbach.  I  do  not  have  the  precise  figure, 
Senator,  but  the  difficulty  with  the  criminal  statute  in  some  of  these 
areas  is  the  difficulty  of  securing  a  conviction  by  a  jury  on  matters  that 
are  highly  emotional.  I  believe  in  the  jury  system,  1/ think  it  ie  right 
and  I  think  it  is  proper,  but  it  does  undeniably  make,  in  my  judgment, 
criminal  provisions  of  this  type  less  effective  than  they  might  other- 
wise  be. 

Also,  my  feelings  in  that  regard  which  I  state  today  were  also  shared 
by  the  Congress  because  in  1957  these  some  provisions  of  law  that  you 
are  reading  now  were  used  in  the  argument  and  debate  with  respect 
to  the  1957  act,  and  Congress  at  (hat  tiiqe  made  the  judgment  that 
these  were  not  effective  in  solving  the  15(fi  amendment  problem  and, 
therefore,  enacted  new  legislation* 

In  general,  with  election  officials  we  have  found  it  to  be  more  effec¬ 
tive  to  attempt  to  use  the  provisions  of  the  1967  and  (he  I960  act  to 
prevent  discrimination  in  the  future,  to  get  people  voting,  and  we  have 
to  bring  criminal  cases  against  those  same  officials.  Our  objective  al¬ 
ways  has  been  as  it  is  in  this  law,  riot  to  punish  people^  .not  to  punish 
States,  not  to  punish  subdivisions,  not  to  punish  individuals  j  our  ob¬ 
jective  is  to  get  people  who  are  able  to  vote,  qualified  to  vote,  but  who 
happen  to  be  Negroes,  subjected  to  the  same  standards  which,  in  fact, 
have  been  used  for  the  registration  of  white  persons. 

Senator  Ervin.  I  have  put  this  question  to  three  of  your  predecessors. 

Attorney  General  Katzenbach.  Yes. 

;  Senator  Ervin.  And  they  have  not  furnished  me  with  a  single  name 
of  a  single  case  that  they  have  ever  had  instituted  by  the  Department 
of  Justice  to  secure  the  conviction  of  any  election  official  upon  the 
charge  that  he  has  either  willfully  of  hia  own  head  and  volition  in  the 
one  case  or  by  virtue  of  conspiracy  with  another  in  the  other  case 
denied  any  person  qualified  to  vote  of  his  right  to  vote  on  the  basis  of 
liis  race  or  color.  And  has  there  been  any  prosecution  instituted  that 
you  know  of  within  this  generation  ? 

Attorney  General  KatzenbAgh.  Well,  United  States  v.  Classk, 
the  Supreme  Court  decision  would?  of  course,  be  one. 

Senator  Ervin.  That  is  almost  in  a  previous  generation  now.  That 
goes  back  into  the  forties,  does  it  not? 

Attorney  General  Katzenbaoh.  1931.^. 

Senator  Ervin.  Can  you  tell  me  of  a  single  time  iri  the  last  15  years 
in  which  the  Department  of  Justice  has  made  a  bona  fide  attempt  to  use 
either  one  of  these  statutes  to  bring  to  justice  the  offenders  on  the 
grounds  that  they  have  denied  any  man  the  right  to  vote  on  account 
of  his  race  orcolor?  '  \ 

Attorney  General  Katzenbach,  I  *(hink  my  predecessors  probably 
shared  my  judgment  as  to  the  difficulty  of  this  and  to  the  more  effective 
means  of  accomplishing  the  result  under  the  1957  act.  And  you  know, 
Senator,  we  have  u&eif sections  241  and  242  repeatedly  against  much 
ttidre  serious  offenses.  We  use  those1  sectiohs  and  infyhe  ,6ase  of  the 
killing  of  Colonel  Penn,  and  that  case  is  going  to  be  atgued  in  the 
Supreme  Court  next  term,  because  it  was  thrown ^Out  on  the  basis  that 
the  statute  was  not  broad  enough  to  cover  the  shooting  on  the  high¬ 
way  of  Colonel  Penn.  * 


r  We  al  so  uaqd  it  in  the  crbc  of  hdtlj  $f  those' sections  in  tHecaee  of 
the  three  ciVil  rights  workers  milid'eted  ih  SfisalsSippi,  end  the  felony 
acts  therein.  The  241  counts  weto.tlteqwi  out  byJuage  Cox,  :  :  ' 1 :  ■ 

,  Between  19»9andl961  .we  have  brought  119  prosecutions  under  sec¬ 
tions  241  and242. '  -■  "  • 

Senator  Bhvin.  Yea  lnifl-7— 

' '  Atiitafly  'General  KAtziittAtk'.  Ifid  we  Have  secured  15  ©erivi©- 
.  tions.  ...  ' 

'  Senator  Ervin  (continuing) But  if  r.  XttomeyGeneral,not  a  single 
hnepftbqse  indictments  so  far  as  I  Iiave  evCr  lieen  able  to  leant  was 
based  upon  a  charge  that  any  electipn  official  had.  denied  any.  qualified 
voter  of  ,^iis  right  to  register  arid  vote  on  account  of  hiS  race  or  color. 

I  make  that  stateirient  because'  all  of  your  predecessors  have  sa)d 
that  they  did  not  use  these  statutes  in  that  particular  casa. 

Attorney  General  Kij^SNSACH, .  1  think  the  reason  they  did  not  use 
them,  is  that  they  ^oul,abe  totally  ineffectiye.  - '  .  ‘  , 

Senator  Ervin.  Yes.  They  nave  all  said,  in  effect,  that  southern¬ 
ers  ^re  j  ust  despicable  people,  that  they  will  not  keep  an  oath  tb  try  a 
case  according  to  evidenoe,and  th^y  will  not  bring  a  case  tagiyethem 
a  chance.tosee  wlieth^rthatis  so.i  ‘ 

Attomey  General  Katzenbaoh.  Well,  Senator,  I  just  said  we 
r  brought  ll9  indictmente  under  those  sections.  Only  secured  13  con¬ 
victions.  T  assure  you  that  our  record  of  indictments  and  convictions 
in  other  areas  of  bwis  8  heck  of  alqtbetter  than  that.  .  v  .  > 

Senator  Ervin.  '  Well;  my  question,  though,  is,  and  I  will  ask'  it  to 
the  gentleman  tljat  sits  oq  yoijrrightj  Xf  there  wap  a  single  one  of  those 
116  cases  A.  case  which  involved  tM'  question  whether  a ,  Stafp  or  local 
election  official1  had. denied,  a  qualified  citizen  the  right  to  vote  on  ao 
couht  of  his  race  arid  teoloiri;^ "  ‘  (  . 


■  Attorney  General  Katzenbaoii.  I  dp  not  believe  there  was.  . 

i 1 “S’,f  ^dfbtnjs  point ? ,  Gne  of  our  difficulties,  through¬ 
out  has  been  delay  ini  this  respect.  We  bring  a  criminal  prosecution 
there,  and  thep  we  have  tpget  t-liat  decided  before  wie  can  bring  a  civil 


stilt  under  tu&  1957, 1960,aljd+  1964  acts*  ^  So  we  add  another  year  or 
year  &  half  i6  a  pro&fe  that  already  takes  a  long  period  of  time. 


ineffective  and  cm!  remedies  ought  to  be  attempted.  And  that  is  what 


1:  Senator  Ervin*  I  would  like  to  ask  She  following :  If  Iconstrue  your 
1  testimony  right,  there  haStlOfc  bi^nj/a  single  prosecution  in  recent  years 
;;  under  either  of  these  st^fut^.b^e4'upon  the  allegation  that  a  local dr 
-  State  election  official  baa!  de^iied^ihyDody  the  right  to  vote  on  account 

of  reu$e  or  color*.  ..  . . . t;  ...  ;  ^ 

Attorney  General  KATZBNBAtfit  That  is  correct,  ^ 

Senator  Ervin/  YesJ  to  these  116  other  cases,  Whithfrik- 

opened  to  them  ?  Wljat  happed  to  the  100 1  :.  tS. / 

„  Attorney  General  Katzenbach/.  It  was  either  an  acquittal  or  hUtfg 

.  Senator  ^ itfi  Oidtitients  iri  ^11  of 1 0x^1  V/  ; 

• Attorney  (^TOral ^ep.'  ;  .  ,..T/ / :/. 
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itjonsf  - .  f 

indlitiheni^'or  infoi'inati^pg 

■ 1  .■■  ■  ■  ■>; 


Senator  B«vm*  Or 
f '  Attorney  General  I 
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Senator  BRyw^Wottrth^  4?Vjtii+  r  , 

A Gerier&l  KATXENBActf.  Yes.  They  are '  att  jury  in  a!s,  all 
jury  verdicts.  Some — I  take,  back — the  factsan  the  Pem*  stase^fir 
example,  the  judge  said  the  statute  did  nbtFcbverit;y  There  may  have 
been  other  mStanWof  that!  ^  1  T-  r- 
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lahi 
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a  more  geherdl  constitutiorially|fr6tectedright. 

Senator  Ehvi^/ Beg  paHdn?  '/Are  hot  confusing  ihe  GlaxHc 
case  with  the  Screw#  case  !  .  /  V,  “  /  ?  i 

Attorney  General  KAto^BACii:  Yes*  'Sqw&e.wlBfi*'  / 
SenatorERViN.  The  was  insolvent*  ,  '  /r 

^  Attorney  General  KatzenbAc^/  Yes/  the  case/  T  /JTou  are 

Senator  Ervin.  The  Clas&ie  caseftkfd  that  there  Was  a  denial  of  right 
to  vote  or  the  righfrto  register  tb  vote  Of:  riglit  to  have  die  Vote  counted 
That  was  a  question  whore  they  did  nofTcouht* the  votes'  right*  Ms 
itiibtT  "'  .  \  /"■  '  <r,i  '.. *s '■  "...  './  '  ,  'f 

Attorney  General  Katzbnbach*  Yes.  The  'j&drevps' ca£e  is  wHafc  I 
'meant.  f  ■  '/"  J'  ;r  "/ ,' ''  '/ ;  .  V' 

Senator  Ervin  Over;  Whaf  period  Ljof  tiioe  w^Vethase  116  eases 
H  dropped!  //'  '  1 1  ' 

Attorney  General  IOtzen&aCh.  Tli^t  wkb  over  Ji  4-year  period. 
Sehator  Ervin*  Have  all  of  theip  heeri  brought  in  the  South  ?  / 
Attorney  General  Katzenbach.  Not  alj. of  uieni r in  theSoutli,  no. 
Most  of  them  in  the  South*  ,  t  j  r 

Senator  Ervin*.  Can  you  break  tilem  dqWri  ?  /ybij  fnay  not  have  the 
information  here.  But  1  would  like  you 'to  ^ut  ip1  the  record  where 

Attorney  General  Katzenbach*  ;  All  right! Wii  dab  p'rqvjde  that  in- 
formation  for  you,  Senator*  I  do  not  rrineftibef  Where  the  convictions 
were  secured  at  the  momriit/  ;  /,  ,//  /  /  .  ./  / 

lloyfipg^^jrbidticu\  waft  Veoei  ved :) 
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fT&ia  figure  feprwedta  tho  actual  number  of  poraoa*  eonvic^.  Tn  laataticep,  .1 
proBecntiOrtFfOBUltied  ^  mill  tip]*  convection*-  ^  :t  .  .  . . ; 

5  ’Senator  J&buw.. ', i ;havp  heej>,  tpldi  !iW, Vji  other  Attorneys  Qw^l* 
Do  you  claim  that  southern,  jurqrs  y^jUft,  pottry  a  case  f  fwrly  (ifna  im¬ 
partially?  rr-ci*:  ';  n-.fto;  , .’.  ,; ,  .  ■■■,<■.  ■  ••■; 

Attorney  General  Katzenbach.  (■Npr'ldo  noti  make  that  apid  of 

#►. t,-i  .  .<..  •  .  .  - 

I  would  say  this,  Senator,  $nd  4  just  apply,  m  racial  mat; 

teip.it  applies  in  other;  matters  as;w$h, Thorp is  a  strong  community 
feeling  about  a  particular  problem.  Sometimes,  it  is  .  difficult  to  get 

all  12  jurors  to  agree.  .  ,y  .".  . 

,,  J- Offer.  fl.Sf an  illystratjon.  of  this,  the.  fact  th^t  it;  wa?  not  until  jj  or  3 
months  ago  after  repeatedly  trying  that,  we  first  secured  a  criminal 
eouvictipn,,iu  a  tax  cusfifin  tho  State. of  Arkansas.  Apparently  there 
was  a  feeling  that  criminal  remedies  by  the  Federal  Government  in. 
Arkansas  yeie  inappropriate.; r .  A$  least .  I  assumed  .that  to  he  true 
because  thq  cases .  that  y\re;  brought  .in  Arkansas,  the  jury  cases,.  Wete 
no.  different  than  the  jury  case?  Brought -in  a  number  of  other  States. 

X  think  it  would  be  blind  to  say  that  . where  there  are  strong  feel¬ 
ings  with  respect  to  an,  issue  and  .certainly,  there  are  in  places  jn  this 
country,  and  I  do  not  co?ifine  it  to  the  South,  butthere  are  places  where 
there  is  racial  bias  or  where  there  is  strong  feelings  on  the  racial 
problem?.  X:thipkit  is  more, difficult  to,  secure  a  iuiy  conviction  there. 
I  do  not  say  this  for  the  purpose  of  reflecting  on  the  jury  system,  which 
X  believe  in,  and  I  dp  not  say  it  for  the  purpose  of  reflecting  on  the 
integrity- of  any  particular  juror.,  But  I  oo  not.  know  any  trial  lawyer 
who  would  not  say  that  were  an  issue  as  highly  emotional,  where  feel¬ 
ings  in  the  community  are  divided  about  this  or  highly  .opposed  to  a 
particular  layy  and  its^nforcement,  that  it  would  not  .be  more  difficult 
to  secure  a  conviction  iff  that  kind  of  a  case.  I  think:  you  would  agree 
with  mefrwi  your  own  experience,  ;  .  .  , .  ■■  • 

Senator  BJpyiu.,  Well,  Mr.  Attorney  General,  I  spent  many  years-^I 
hate  to  admit  iiow  many  now— as  trial  lawyer  or  trial  judge  in  the 
courts  of  North  Carolina,  and,  I  found  that. North  Carolina  juries  were 
very  fair  in  making  theiryerdiete  ha  racial  cases.  I  do  not  believe 
theDeparfcment  of  Justice  i?  justified  . in.  taking  the  position  that  they 
will  not  use  these  statutes  for  fear  a  jury  might  not  perform  its  duly.. 
I  do  not.  think  that  is  an  excuse.  for  the  Xjepartment  of  Justice  not  to 

SBrform  it?  duty..  I. think  that  people  whq  willfully,  deny  other  quail¬ 
ed  citizens  ofiany  race,  the,  right  to  vote  ought  to  be :  punished^  and , 
I  think,  the  department,  df  Justice,  ought  to  try  a  few.  old-fasluoned 
criminal  prosecutions  under  these  statutes, andifind  qutwhether  they 
can  get  qonyiotioffs  without,  justias^ming  theyl  are  going  to  lose  all  of 
the*n.  ol^thinkiSputhm  ( people  faw,  about :  as.  true  .to,  their  oaths  as: 
people  from  other  areas  of  the  country. 
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Attorney  General  JCatzeni uqh*  I  completely  agree  witirthat,  Sena¬ 
tor,  I  think  they  are  just  as  exactly  as#  true  to  their  Oaths  as  other 
areas  of  the  country,  X  do  not  say  there  is  any  difference  from  people 
in  Maine  or  people  in  Michigan  or  people  in  California.  But,  I  say 
that  if  ydu  bring  acase in  any  ope  of  those  other  States  which  involves 
highly  emotional  issues  on  which  people  have  very  stimg  opinions 
apd  views  and  if  those  views  and  opinions  are  contrary  to  the  law  that 
you  are  trying  to  enforce  you  have  a  heck  of  a  row  to  hoe  in  Michigan 
Well  asin  Mississippi  '  ■  . 

Senator  Ervin,  Now,  in  the  Perm  case  the  court  held  that  that  case* 
in  the  place,  there  was  no  officer  involved,  did  it  not? 

Attorney  General  Katzbnbaoh.  Ih  Which  case? 

.  Senator  Ervin.  Assassination  of  Colonel  Penn, 

Attorney  General  KatzenrIch.  Yes? 

Senator  Ervin.  There  was  no  publi6  official  involved  and  ^therefore  j 
these  statutes  would  not  apply  mr  that  reason:  f. 

Attorney  General  Katzb nbach,  They  Said  there  was  rio  federally 

guaranteed  rights -  : 

,  Senator  Ervin,  Yes.  ; 

Attorney  General  Katzenbach  (continuing):' In  that  situation  be¬ 
cause  it  was  notrelated  to  votipg,  ■  . '  V: 

Senator  Ervin,  So  that  wak  in  accord  with  all  previous  decisions  on 
the  subject,  was  it  not  ?  ^  * 

Attorney  General  Katzenbach.  I  believe  that  the  decision  pf  Judge 
Bootle  in  that  case  was  one  that  was  measured  and  calculated  in  the 
light  of  prior  precedents;  I  have  no  criticism  of  him  ih  the  slightest. 
I  think  it  was  a  perfectly  fair  decision.  We  happen  to  think  it.  wag  a 
wrong  decision.  For  that  reason  we  are  appealing  it.  But  I  do  hot 
wdnt  to  cast  the  slightest  reflection  on  him.  He  applied  prior  prece¬ 
dent,  believed  it  required  hiiri  to  do  :  He  had  reasons  for  believing  it 
required  him  to  do  this,  We  think  either  he  Was  wrong  or  thfe  precedent 
was  wrong,  n,-<'  J'  r.  -J-  ■  " 

J  Senator Ervw,  Stilly;  '  '  1 

Senator  Javits.  Mr,  Chairman^  Would  the  acting ,  chairman  yield 
just  for  a  question  to  him,  perhaps?  '  J  ■ 

Senator  Ervin:  Yes: .  -  ■  ^  ^  r;  ;  - 

Sehator  Jayits.  Would  the  acting  chairniAft  Who  hits  riOw  been 
Questioning  the  witness  for  a  day  arid -a  half,  and  that  is  qtiite  all  right, 
be  able  to  give  any  of  the  rest  or  us  information  as  to  his  plans? 
SerifitdrXEhviit.  1=  hope  to  finish'  ift  about  k  half  hotjr  mote; 
Senator  Javtts;  Thank  you,  sit.  ;  /  •  r '  ■  1  :  1  ^ 

Senator  Ervin.  1  expect  it  might  be  advantageous  forugtp  take  a 
recess  now  until  2:16,  I  am  almost  finished.  ,  - 

I  assure  the  gentleman  frorii  New  York  that  if  we  arb  limtedWe'rnn- 
not  search  fbr  the  truth. ’  s  r  :  ■  ^  .  -  ^  f  r  J 

Attorney  General  Katzbnbach.  Senator,  I  would  like  to  make  my 
position  perfectly  clear.  I  am  available  to  yori  and  other  members  of 
the  committee  throughout,  for  any  time  that  you  think'it’  is  important, 
that  every  provision  of  this  be  seai^hed  and^discuesyd^  and  the  C^n- 
greggmakeajudgmentftbdutit:  /1  ;  ^  ;;  :*-'y  ;  ;  '  ^  ■  ■ 

Senator  EkViN;  You;  have  been1  most  generous;  I  The  only  regret  1 1 
have  is  that  you  do  not  share  the  same  sound  opinion?  I  do  on  this 
subject.  .  ^  /  ■  ■  \\  ■ 
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Senator  Hart*  Mr,,  Chairman,  would  there  be  any  objection  to  the 
record  including  at  the  point  the  Attorney  General  was  discussing  cer¬ 
tain  decisions  earlier  this  morning  that  he  be  permitted  to  submit 
citations?  •  , 

Senator  Ervin*  No  objections.  Be  glad  to  have  it. 

We  will  adjourn  until  2 :15.  - 

(Whereupon,  the  above-entitled  hearing  was  recessed  at  12 !l5  p,m., 
to  reconvene  at  2 :15  p.m,  the  same  day,) 

afternoon  session 

(Whereupon,  the  above  entitled  hearing  was  resumed,  pursuant  to 
recess,  at2 :15  pan.) 

STATEMENT  OF  EON/ NICHOLAS  deB.  XATZEHBACH,  ATTORNEY 
GENERAL  OF  TEE  UNITED  STATES — Resumed 

The  Chairman.  Mr,  Attorney  General,  let  us  have  order,  please.  I 
would  like  to  ask  you  a  question  or  two  to  see  if  I  understand  the  poll 
tax  provision  of  the  i^istration  provision. 

As  a  person  who  is  registered  by  a  Federal  registrar  must  pay 
his  poll  tax  at  that  time  and  he  has  until  45  days  before  an  election  to- 
do  that;  is  that  correct? 

Attorney  General  Katzenbaoh.  That  is  right,  Unless  he  paid  it 
previously,  sir.  , 

The  Chairman.  Yes*  Now  how  long  is  that  registration  good  for? 
Attorney  General  Katzenbaoh,  The  registration  would  depend  up¬ 
on  the  State  law,  would  be  subject  to  the  same  length  of  time  provision 
as  the  State  law  would  provide  in  this  situation*  If  Tie  is  put  on  the 
State  rolls  pursuant  to  this  he  would  continue  to  be  on  the  {State  rolle 
for  whatever  length  of  time  they  provided. 

The  Chairman.^  Now^that  would  be  a  valid  registration  as  long  as- 
the  Statolaw  provides;  is  that  correct?  ^ 

Attorney  General  Katzenbaoh*  That  is  right*  There  is  a  three— 
The  Chairman,  Would  the  State  registrar  have  the  power  to  remove 
him  from  the  rolls?  .  - 

Attorney  General  Katzenbaoh*  Well,  the  State  registrar  would 
have  the  power  to  remove  him  from  the  rolls  if  he  departed,  ceased  bo 
be  a  resident  of  the  area,  was  convicted  of  a  crime,  or  some  such  similar 
provision. 

The  Chairman,  Suppose  he  did  not  pay  his  pdll  tax  t 
Attorney  General  Katzenbaoh,  If  he  aid  not  pay  his  poll  tax  after 
this  if  the  State  law  provides  that  the  payment  of  the  poll  tax  is  re¬ 
quired  to  stay  on  the  registration  rolls  then  the  payment  of  the  poll 
tax  would  be  a  condition  to  staying  on  the  rolls. 

The  Chairman.  That  is  what  I  wondered.  Thank  you,  sir. 

Now,  in  my  State  you  take  two  poll  tax  receipts  when  you  vote  in 
the  primary.  You  are!  repealing  that  provision  for  people  who  are 
registered  by  Federal  registrars;  is  that  true?  ■  r 

Attorney  General  Katzenbaoh;  I  missed  the  first  part  of  the  ques¬ 
tion^  Senator. r  Would  you  repeat  it? 

The  Chairman.  I  say  in  my  State,  the  State  of  Mississippi  requires 
a  voter  in  the  primary,  Democratic  primary,  to  show  two  poll  tax 


TJtf’ 


VOTING  RIGHTS 


receipts  as  a  condition  6i  his  voting,  Nowj  for  people  who  have  reg¬ 
istered  by  Federal  registrar  you  are  repealing  that,  that  provision  of 
the  State  law  ?  r 

Attorney  General  Katzenbach.  As  to  one  of  the  pool  taxes? 

The  Chairman.  Yes,  sir, 

Attorney  General  Katzenbaoh*  Yest  Senator*  * 

.  The  Chairman,  Now,  you  have  two  thinga  You  have  your  rolls, 
the  voters  who  have  registered  is  one  condition  \  the  other  conditions 
is  to  show  a  poll  tax  receipt.  Now  suppose  a  man  is  on  the  roll  and  had 
not  paid  his  poll  tax*  Cart  he  vote  ?  ^ 

Attorney  General  Katzenhach.,  No*  Mr.  Chairman,  he  could,  not 
ff  lie  haft  not  ftaid  ah^  pb)  T  Hfe  cfftiW  Vdfcd  if  he  had  paid  rtlie 

last  poll  tax  for  the  current  year  in  which  he  was  votihg.  -  ■ 

„  The  CjjAHtMAN*  In  other  words,  if  ho  paid  a  poll  tax  in  1964  he. 
could  not  vote  in  a  lOtifl  election-^  1 

Attorney  General  Kai^nba6h,  That  is  right.  ■  ■  * 

The  Chairman  (continuing).  Unless  he  paid  a  subsequent  poll 
t4x  that  was  levied  against hlxhl  >  ;  ;  J  -j"  ' 

1  Attorney  General  Katzenbach.  That  is  right,  sir* 

Could  I  qualify  the  answer  I  made  earlier?  A  person  put  on  the 
rolls  by  the  Federal  examiner  =cannot  be  taken  off  those  rolls  except 
iii' accordance  with  section  5(d)  on  page  G,  A  person  is  nut  on  the 
rolls  by  the  State  registrar*  He  would  be  removed  from  the  rolls  in 
accordance  with  State  law,  and  if  he  were  put  in  the  rolls  by  the  State 
registrar  pursuant  to  a  certification  by  the  Federal  examiner,  the  pro- 
visions  of  section  6(d)  would  a  minimal  provision,  I  would  suppose, 
that  he  was  entitled  to  stay  on  in  accordance  with  State  laws  if  he  were 
on  the  State  registration  list  and  to  be  removed  in  accordance  with 
those  laws  as  well.  ■ 

The  Chairman*  Could  be  removed? 

Attorney  General  Katzbnbach.  Yes. 

:  The  Chairman,  But  now  where  the  law  provides  two  things,  one, 
that  he  be  on  the  roll  and,  second,  that  he  present  the  poll  tax  re¬ 
ceipts  ■ 

Attorney  General  Katzbnbaoh*  Yes. 

The  Chairman  (continuing).  As  a  requirement  to  vote.  Now,  he 
would  still  have  to  meet  those  two  conditions ;  is  that  correct? 

Attorney  General  Katzenbach,  Yes,  Mr.  Chairman,  with  the  quali¬ 
fication  that  if  he  had  paid  his  poll  tax  to  the  Federal  examiner  for- 
that  year  when  he  was  registered,  the  Federal  examiner  could— the 
receipt  that  he  got  for  the.  payment  of -that  tax  would  have  to  be 
honored  at 'the  polls  at  the  voting  places  whan  he  voted  in  the  election 
forthatyear.  :  .  L  : 

f  The  Chairman;  Yes.  But  he  pays  the  poll  tax,  say,  in  d065,  in 
1966,  does  not  pay  a  poll  tax  in  1967,  but  goes  to  vote  in  oub  general 
election*  Could  he  vote?  ^  -ut  *  .  :e  s  ,  1  :  ^ 

■ :  Attorney  Genera)  Katzenbacii.  No,  noy  he  could- not,  Mr*  Chairman. 

:  The  Chairman,  *  That  would  be -  determined1  by  the  State  authori¬ 
ties.  They  wuld  refuse  to  pennithiiiito  vote.  ;  ^  i  ^  j 

-  Attorney  General  Ka^zenbaciiI  Yeft ;  they  t  could1  tnot permit  him. 
They  could  not  refuse  him  to  pay  hispoll  ipux.E  Bnt  if  he  did  not  payiti 

tiwcoulddeclinete peraiit%mrtp vote  j  =  i  }"i\y 

;v.llie:<^AiRMAm[,AllrighL.:  iu  i *i\<  XI  -uir  ihi  m 

Senator  Ervin? 
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Senator  Ervin*  I  asked  you  this  morning  about  four  statutes,  two 
giving  the  right  of  individual  action  to  the  offended  party  and  two 
criminal  statutes  available  to  the  Attorney  General  - 
Now,  tinder  the  1957  Givil  Rights  Act  the  Attorney  General  also  has 
the  authority  to  bring  a  civil  action  in  equity  in  any  case  where  any 
person  is  qualified  or  threatened  with  the  denial  of  his  right  to  vote, 
is  that  not  true  ?  ■  '  ■ 

Attorney  General  Katzenbach.  That  is  right,  Senator- 
Senator  Ervin.  And  these  eases  are  tried  before  the  judge  without  a 
jury,  are  they  not  ? 

Attorney  General  Katzenbach^  Yes,  sir 

Senator  Ervin*  And  going  back  just  for  a  moment  tor  criminal 
actions,  do  you  not  know  that  the  names  of  all  grand  and  petty  jurors  in 
Federal  court  are  in  a  jury  box  prepared  by  the  clerk  of  the  Federal 
court  and  a  jury  commissioner  appointed  by  the  judge? 

Attorney  General  KatzenEaoh.  Yes*  sir. 

Senator  EkvjN,  And  they  can'  exercise  Wide  discretion  in  ' respect  to 
the  people  whose  names  they  put  in  the  juiy  box  ¥ 

AttomeyGeneral  Katzenbach,  Not  too  wide,  Senator* 

Senator  Ejrvin,  Those  who  are  on  the  panel. 

Attortte^Gfeneral  Kahsenrach*  YeA 

Senator  Ervin*  Is  it  not  true  that  judges  in  the  Federal  district 
courts  have  the  right  to  express  Opinions  on  the  facts  offered  in 
criminal  coses. 

Attorney  General  KatzeNbacO.  Yes*  They  rarely'  do,  but  they 
have  that  power, 

f  Senator  Ervin*  Is  it  not  true  that  as  a  matter  of  practical  fact  that 
a  jury  gives  a  judge  credit  for  a  lot  of  wisdom  and  they  ordinarily 
follow  his  expressions  of  opinions  on  the  facts  ¥ 

Attorney  General  Katzenbach*  Sometimes  that  is  true,  Senator. 
Perhaps  often  that  is  true. 

Senator  Ervin*  And  it  is  generally  considered  to  be  true  that  a  great 
many  States  that  believe  in  jury  trials  have  a  law  like  my  State  that 
forbids  the  judge  to  express  an  opinion  oh  the  facts  in  order  that  the 
jury  be  in  that  court  the  finder  of  fact. 

Attorney  General  Katzenbach*  For  the  same  reason,  very  few 
Federal  Judges  do  express  that  opinion. 

Senator  Ervin*  Ab  a  general  rule,  the  Federal  court  sits  at  certain 
particular  placed  Within  the  State*  They  do  not  sit  in  every  county r 
do  they? 

Attorney  General  Katzenbach*  No;  that  is  correct,  Senator. 
Senator  Ervin.  As  a  general  rule,  most  criminal  cases  in  Federal 
courts  are  tried  some  distance  from  the  place  where  the  case  originates* 
is  that  not  true? 

Attorney  General  Katzenbach.  I  could  not  answer  that  quanti¬ 
tatively,  Senator.  It  would  often  be  true,  yes* 

Senator  Ervin*  Now,  iii  1960  Congress  passed  another  Civil  Right# 
Act,  It  provided  that  the  Attorney  General  could  not  only  bring  a 
suit  at  the  expense  of  the  taxpayers  to  prevent  any  qualified  citizen 
froth  being  denied  the  right  to  vote  on  the  basis  of  race  or  color*  1  It 
also  provided  that  when  they  foimd  that  one  man  had  been  denied  the 
right  to  vote  on  the  basis  of  race  or  color,  then  the  Attorney  General 
could  aak  the  court  to  make  the  determination  as  to  whether  that  was 
pursuant  to  a  pattern,  did  they  not? 
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Attorney  General  Katzenbaoh*  Yes,  Senator,  although  I  think  it 
would  be  well  advised  to,  put  in  more  evidence  to  show  the  pattern. 
It  would  be  difficult  for  a  judge  to  make. 

Senator  Ervin.  After  the  Attorney  General  makes  a  motion  in  the 
cause  subsequent  to  the  time  one  person  of  a  particular  race  hue  been 
found  to  have  been  denied  the  vote  on  account  of  race  or  color,  then 
they  could  have  a  second  hearing  on  the  question,  whether  pursuant 
to  a  pattern  directed  to  people  of  that  same  race,  is  it  notf 
Attorney  General  Katzenbaqh.  Yes* 

Senator  Ervin.  Then  it  provides  that  in  any  case  that  the  court 
finds  that  there  was  a  denial  pursuant  to  that  pattern,  then  tire  court 
can  either  assume  the  duty  of  passing  on  qualifications  to  the  voters 
themselves  or  that  race  or  he  can  appoint  voting  referees  to  do  so,  does 
it  not? 

Attorney  General  Katzenbaoh.  Yes,  Senator* 

Senator  Ervin.  So  you  already  have  a  statute  under  which  upon 
a  showing,  of  those  essential  facts  that  the  Federal  court  can  appoint 
as  many  voting  referees  as  are  necessary  in  any  political  subdivision 
anywhere  in  the  United  States,  can  you  not! 

Attorney  General  Katzenracb.  Yes,  Senator. 

Senator  Ervin.  Yes,  sir.  And  yet  you  say  you  do  nob  have  suffi¬ 
cient  laws?* 

Attorney  General  Katzenrach.  Yes,  Senator. 

Senator  Ervin.  Yes,  sir*  I  think  one  of  the  chief  industries  of 
the  Department  of  Justice  in  recent  years  has  been  asking  for  new 
laws  in  the  voting  rights  field. 

Attorney  General  Katzenbagh.  Well,  regrettably,pSenatQr,  we  had 
todo  that*  .  If  the  existing  laws  had  worked  I  can  assure  you  I  would 
not  be  here  today.  .  t  i, 

Senator  Ervin.  Do  you  know  how  many  counties  there  are,  say,  for 
example,  in  the  State  of  Alabama!  ,  , 

Attorney  General  Katzenrach.  About  70  some,  I  think  that  is 
right  There  are  82  in  Mississippi — the  chairman  can  correct  me  if  I 
am  yrone-I  think  82  in  Mississippi.  I  think  roughly  the  same  num- 
ber  m  Alabama. 

Senator  Ervin.  Well,  you  can  cap  bring  one  suit,  could  you  not,  in 
those  States  as  you  alleged  in  this  fi(a)  that,  there  is  discrimination 
against  Negroes,  systematic  discrimination  against  Negroes  on  the 
basis  of  race*  and  try  one,  case  on  that  subject*  and  them  under  that, 
get  a  degree  for  appointment  of  voting  referees. 

Attorney  General  Katzenbach;  Tni;oughout  the  State!  - 
Senator  Ervin,  dean  out  the  case*  :  ^  ^ 

.  Attorney  General  Katzenbaoh.  NVysir. ^  ,  ,  .  ■  . 

Senator  Ervin.  You  could  not!  You  certainly  could  bring*-* — 
Attorney  General  Katzenbaoh.  It  is  something  we  would^I  do 
not  suppose  that  ia  entirely  clear*..  We  proceeded  on  the  basis  of  suing 
in- each  voting1  district.  We  have  sued, in  three  Statefl,^  Louisiana, 
Mississippi,  and  Alabama,  but  that  was  to  remove  odditjonal  teets  that 
had>  been  prescribed  by  State  law  there*  It  is  not  cl^ar  to  me  that  we 
can  sue  the  whole  State  and  get  registrars  appointed  in  every  district* 
The  Chairman*  Would  you  yield!  .  ^  j/t;  * 

Senator  Ervin.  Yes,  ar*  Mr.  Chainnon.  ;  ;  ^  ’ 

■  .  'Ir  ;  -  ■  .  i  ?  r  i  ■  Ml-  ■ 
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,  The  Chairman,,  What  about  counties  in- those  States  that  do  not 
discriminate?  Why  should  they  be  put  under  this  law? 

Attorney.  General  Katzenbach.  Well,  .Senator,  our  view  of  that  un¬ 
der  tills  bill  was  that  if  the  State  as  a  whole  failed  to  meotthe- — 

The  Chairman.  I  know  whatthe  bill  saya  but  what  is  the  reason 
for  applying  it  to  counties  where  there  is  no  discrimination? 

Attorney  General  KatzenbacRl  Well,  Senate^  I  think  tinder  the 
bill  it  would  work  out  in  this  way ;  where  the  discrimination  was  wide¬ 
spread  and  existed  in  several  counties,  then  the  whole  State  would  be 
put  under  the  bill. .  Where  discrimination  was  isolated  one  would  ex¬ 
pect  it  to  meet  the  objective  criteria  of  the  bill  and  only  those  counties 
would  'be  put  under.  I  suppose  the  theory  behind  it  is  that  if  dis¬ 
crimination  is  wide-spread  m  a  number  of  counties  within  the  State 
so  as  to  effect  the  figures  with  respect  to  the  whole  State*,  that  it  indi¬ 
cates  on  the  part  jof  the  whole  State  an.  unwill ingess  to  deal,  with  their 
situation  and  to  permit  or  tolerate  its  existence  te  a  large  number,  of 
counties  throughout  the  State.  .•••■.•  ■■■  .  • 

The  Chairman.  Well,  each  county  is  controlled  through  registers 
in  their  cenmtieCK  The  State  has  nothing  to  do  with  it  Wehave  coun¬ 
ties  where  Negroes  vote,  freely  register,  and  freely  vote. 

Now  what  is  the  reason  that,  they  would  be  put  under  the  provisions 

Of  this  bill?  -  .  i-.  , 

.  Attorney : General  Katzbnbach.  The  reason  on.it— - r- 
.  The .  Chairman,  Did  you  say  that  the  whole  State  would  bo  put  oh 
it,  but  the  act  would  not  be  enforced  in  these  particular  counties?  . 

Attorney  General  Katzenbach.  I  would  think,  no,  the  act  woul^  be 
enforced.  I  . would  think,  in  areas  where  there  was  no  discrimination 
presently  existing;  Mr.  Chairman,  that  there  would  certainly  be.no 
need  to  appoint  Federal  examiners,  within  those  countio^. ...  , 

The  Chairman-,  Why  should  Congress  giyp  you  authority  to  put 
coimties  under  the  provisions  of  this  bill,  the  bill  that  you  say,  that 
you  admit,  is  very  drastic,  when  there  is  nodiscrimination,  ?  <: 

Attorney.  General  Katzenbach.  Well,  Senator,  I  think  the  reason 
fpr.it  is  that  in  .attempting  to  legislate  within  this  area  it  is  necessary 
to  make  decisions .  which  will  make.e^eptive  the  prpyiribns  of  the  IBtli 
amendment,^  ;  -.-i  -| ,.s  ‘  ■  :<  ■>  .  ■■ 

. ,  The  ChaiH  W  AN-  Yes.  But  they  are  effective.  ,  Now*  I  cannot  con¬ 
ceive  that  is  the  reason  here  because  it  is  effective  in  a  great  many  of 
our  .  counties  and  jdpvhayea  large  Negro  vote,  in  npmbers  of 
counties.  jlthink'I  know. of  statomoptaT — :  t.  t 

Attorney  General  Katzenbach.  Vote  in  Mississippi,  as  a  whole  s  < 

.  .  The  Chairman-  !  I.have  statem/ents  that  you  mado.  about  the  condi¬ 
tions,  in  Certain  epupties  in  pur  State-1  Kow,  f  think  thpre  is  some¬ 
thing  clto  behind  thi?  bill  because  you  .certainly,. logically,  would  pot 
put  a  county  under,  these  drastic  provisions  when,  tfierp  ianp  aiscnmi- 
nationtwause.of raceinthatoflpnty'  -  ! 

Attorney  General  K^tzrn]0&c;h.  Well, ,  Senator,  I  believe,  that  if  a 
State  has  a  very  low  registration  of  Negroes . within-.it  ana  nquitchigb 
registration  of  white  wathin/it.as  « whole—", , ; u-,-., . 

: .  The,, Chairman-.  Yetehut-rrrxi  ■  • J  ■■  i'v  -j  t,.f jw  . ■ ,  ; :  t  ■ 

Attorney  General  Katzenbach  (continuing) .  That  indicates  a  pate 
tern  of  discrimination  that  .permeates,  if  .npt.eilof  the  cowties,a,veiy 
great  number.'  .  '■ 
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The  ChaIrman.  Let’s  be  frank*  Lefc%  be  absolutely  frank*  You 
know,  yourself,  that  that  is  not  true  in  all  of  our  counties  do  you  not? 

Attorney  General  Katzenbaqh.  No,  Mr.  Chairman,  I  ' believe  that 
the  situation  is  better  in  some  counties  than  it  is  in  others*  but  I  believe 
that  there  is  discrimination  in  violation  of  the  15th  amendment  in  the 
great  majority  df  Counties  of  the  State  of  Mississippi*  j  j 
The  Chairman.  All  right*  In  the  great  majonty*  But  you  get 
back  to  the  counties  in  which  there  is  no  discrimination* 

Attorney  General  Katzenbach.  I  think  for  Congress  to  provide  an 
effective  enforcement  of  the  15th  amendment  it  may  be  necessary  in 
order  to  make  this  bill  effective* 

The  Chairman.  The  effective  provision  against  innocent  people. 
That  is  whatvou  are  saying; 

Attorney  General  Kai^bnoaoh*  I  am  saying  in  order  to  effectuate 
this  act  that  it  is,  in  my  judgment,  necessary  to  deal  With  States  that 
fall  within  these  criteria  on  a  statewide  basis*  In  the  case  of  Missis¬ 
sippi,  I  think  this  is  not  unjust,  as  far  as  the  State  is  concerned  as  a 
whole  becausfr — —  ,  ■  ■  '■  ; 

The  Chairman*  The  State  has  nothing  to  do  with  these  registers 
to  vote*  ' 

Attorney  General  Katzenbach.  Mr.  Chairman^  the  State  has  passed 
laws.  The  State  legislature  has  passed  laws  which,  in  my  judgment, 
have  been  aimed  at  the  voting  problem  and  aimed  at  it  in  ways- — 
The  Chairman.  You  have  had  thousands  of  Negroes  who  registered, 
have  you  hot?  'f  ,  * 

Attorney  General  Katzbnbach:  What? 

The  Chairman-  You -have  had  thousands  of  Negroes  who  voted 
tinder  those  qualifications?  •  -l  •  '  • 

Attorney  General  Katzbnbach.  About  6  percent,  slightly1  over  & 
percent  of  the  Negro,  population  in  Mississippi  was  registered,  Mr* 
Chairman. " 

The  Chairman.  Who  told  you  that  ? 

Attorney  General  Katzbnbach.  It  is  the  best  ftguife  that  we  have, 
and  we  only  have  the  figures  for  certain  counties  because  Mississippi 
does  not  keep  their  statistics  on  a  racial  baeiSj  so  that  we  can  only  get 
that  on  the  counties  where  we  have  conducted  investigations*  and  with¬ 
in  those  counties  and  based  on  those  figures  we  estimated  it  to  be  about 
&2pencent* 

The  Chairman.  But  everybody  knows  that  Hines  Comity,  where 
the  State  capital  is,  there  is  no  discrimination!  in  Washington  County 
there  is  no  discrimination.  ,  ^  r 

Attorney  General  ^Catzenbach.  We  hav;e  a  seat  in  Hines  County, 
Mr.  Chairman,  in  which  we  believe  there  has  been  discrimination. 
The  02  percent  of  the  white  Citizens  eligible  by  age  and  residents,  tak¬ 
ing  that  only  kind  of  figure;  I  take,  are  registered  in  Hines  and  15 
percent  of  the  Negroes  by  the  same  criteria  are  registered  in  Hines* 
The  Chairman*  Yes;  But  everybody  knows  that  there  no  dis¬ 
crimination  in  that^duhty.  ,  t  -  ■  w  -  ;■■■;* 

Attorney  General  Katzbnbach.  WelljMr;  Chairman;  ■ 

The  Chairman*  r  That  is  like  44  percent  of  the  people  voting  in 
Teiae.  "  ■  "  •V  =  ,v#'r  '■  1  ■  ■  ;  :  ;'V  r  ■; 

'  Attorney  General ILrizfeftBAOBK  We  brought  ttauitifl  Hih^s  County 
which  takes  the  contrary  position*  ■  : 
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The  Chairman-  It  isstriptly  political, ; 

,  .  Attorney  General  Katzenbach.  Mr;  Chairman,  I  moat  respectfully 
beg  to  differ  withyou  on 

The  Chairman.  I  know,  but  I  stillsay  it  is  strictly  political. . 

Go  ahead,  sir.  ,  ,  t 

,  Attorney  General  Katzensach.  The  registration  in  Hines  has  in* 
creased  man  1962-64  by  aboiit  "2.  percent,  fropi  13.2  to.  15.4  for  the 
Negroes.  It  has  increased  Jorthewhites  tram  ,8.3  to  92.  Their  regis¬ 
tration  process  in  that  county  in  1963,  LC08  whites  applied,  of  whom 
1,600  were  accepted,  and. 8  rejected: >457  Negroes  applied  of  whom.214 
were  accepted  and  248  rejected.  Andin  1964,  1,837  whites  applied, 
1,834  were  accepted,  S  rejected.. ,  Of  the  Negroes  who  applied  .there 
were  379  who  applied,  298  were  accpted,  81  were  rejected,  and  there 
are  470 — -  ......  1 ' 

The ,  Chairman.  How  many  Negro  votes  do  you  say  there,  pre  in 
Hines  County  1:  .....  •.  . 'jo  .  .. 

„  Attorney  GeneralKATZENBApH.  EigKt’ now? 

The  Chairman.  Vos. 

.  Attorney  General  Katzknbach.  There  is  16, percent  of—  , 
The  Chairman.  How  many  Negro  votes  in  the  county  ?  Now  ?  Give 
methefigure.  ,  1  V  .  • 

Attorney  General  Katzs*  BAOpu  I  cannot  take  16  percent  of  36— 
there  are  .36,00  Negroes  eligible  by  age  and  residence  and  there  are 
6,616  of  those  registered  on  a  figure,  that  does,  hot  take  account  of 
death's  since  1962. 

The  Chairman,  'there  is  no/discrunination  in  that  dounty,  no  dis¬ 
crimination  in  Coates  County,  thei’e  is  iio  discrimination  in  Washing¬ 
ton  County,  there  is  up  discrimination  in  numbers  of  counties,  and 
,1  dp  ndti^ee  why  the  coiipty  where  they  are.  registered  without  trouble 
.  should:  be  hut  under  the  drastic  proyisiprisof  this  bill.  , 

I  ami  also  bqund  jh  say  ' that  somebody  'has  beeri  dreaming  aboiit 
those  figures  because  you  haye  thousands  of 1  Negrb  votete  in  Hines 
..County,,  I  challenge  the  accuracy.  ' 

..  Attorney  General  Katzbnba<:H.  The  fij^urto  on  the  number  of  reg¬ 
istered  bpre  are  figures  that  are  necessarily  provided  by  the  State, 
Mr. Chairman.  ,  "r  .  .  ; 

.  The  C/Hatoman.  By  the  State?'  .  !  '  , 

Attorney  General  Katzenbach.,  They  cbme  off  the  State  records, 
t,  The  CHAiRMAN,  , you  just  Baid.the  Statekeeps  no  records.  '  ’ 

Attdihey  General  KAtzbn'baoh,  E^cuso  me.  11 
.  The.CHAiRMA^,  You  Just  said  thak  arid!  that  is  the  truth;  they  do 
not  keep  records  fiy  race.  .  1  . 

Attorney  General  Katzenbach.  But  we  take  county  records  as  to 
people  registered  and  then  we  have  to  in  tjm  State  of  Mississippi  to 
go  out  and  identify  the  rate  of  those  people. ,  ; 

The  Chairman.:  I  say  the  facta  are  wrong,  . 

.  ,Go  ahead,  ..  :  . '  ..;  Vi . 

.Senator  Kbvin.  Mr,  Chairman,  I  have  been  puzzled  ,why  they  will 
not  bring  in  those.;  important  North  Carolina  counties  when  thqy 
say' they  liave  only  information  of  33  violating  the  16th  amendment. 
I  cannot  understand  in  all  of  thin  bill. 

But  goingback  to  tips  Civil  Bights  Act.  of  i960, .you  could  go  into 
North  Carolina  aiid  bring  a  spit.  First,  you  could  conduct  an  investi- 
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gation  in  North  Carolina  in  the  34  counties  and  ascertain  very 
speedily  whether  there  is1  any  basis  to  charge  those  34  counties  with 
violation  of  tjie  15th  amendment,  could  you  not ? 

Attorney  General  Katzenbach,  No*  Sir,  ^ 

Senator  Ervin.  Why  can  you  not? 

Attorney  General  Katzenbach.  Because  it  just  cannot  be  done 
very  speedily.  It  involves  an  examination  of  all  the  voting  records, 
and  we  would  estimate  that  that  vpotild  take  about  6^000  man-hours 
to  do  that,  : 

Senator  Ervin,  Mr.  Attorney  General- you  do  not' have  to  do  that. 
If  you  are  going  into  a  county  you  find  40  or  50  Negroes  who  are 
capable*  who  hav6  applied  for  registration*  and  who  qualified, 1  They 
have  been  denied  the  right  to  register  and  vote.  That  is  all  you 
would  need  to  make  that  a  case.  All  you  have  to  do  is  show  the 
pattern  or  practice.  If  you  can  show  that  by  testimony  of  that  chat" 
actor,  that  members  of  the  colored  race  were  habitually  denied  the 
right  to  vote  in  any  substantial  numbers  you  made  otit  enough  on 
the  pattern,  .  .  t  1 '  ;  V  '■■■■■ 

Attorney  Geiieral  EjATziiNeACH,  I  wish  it  were  that  easy.  Senator, 
Unfortunately,  it  is  hot.  To1  bring  out  a  pattern '  of  practice,  you 
have  to  show  the  Negroe^  were  denied  and  then  you  have  to  snow 
what  standards  were,  a pplied  to  white  persohs  at  tub  same  tiine/ 
Senator  Eevin.  The  Department  of  Justice  takes  the  position  it  has 
to  investigate  the  individual  voter  in  that  county  or  every  fjiers6h,  every 
adult  in  that  county*  who  is  not  registered  and  everyone  who  i&  regis¬ 
tered,,  If  this  is  your  position  then  it  is  understaridable  tthy  you  could 
never  get  a  case  tried, 

i  A^tomey  General  Katzenbach.,  I  did  hit  mean  to  iritimate  we  took 
that  position,  Senator,  .The  position  that  we  take  on  it  to  show  a 
pattern  apd  j^ractipe  of  d^nnunatlqn,  s you  have  to  |HbW  thdt!  one 
pi  tw<>  things,  mther  tljat  .  NpgrbeS  Wnos  were  clearly  qualified  were 
denied  the  nghteor  you  hat?  to  show  that'  Negroes  who'wereks 
yrell.  qualified .  as  rwltites  vfere  denied  thSiir  righto,  And  si  you ;  have 
tp'  examine,/  1n  :tlxe  !firsfi^pjace,  yoti  have  to  identify  We  race.' of  the 
particular  applicants  withiri  the  cbulity,  and  theU  you  h&W.tb/toy 
to  figure  out  what  standard  and  practice  w as  being  used  by  that  reg¬ 
istrar,  if  any,  ;apd  then  you  have  td  shdw  what  kmdsbfi  ‘to  ahoW  a 
pattern  of  practice^  the'  courts  tbqtii re  u&  to  Show  that  Negrpes  who 
possess  the  same  or  superio^  td  the1" white  applicants 

rejected*  J3o  we h&Vejtolbpjj:: jLt'botly V;, ;  '  ;V 
Senator  Ervin!  Well,  Mr.  Attorney  General,  I  think'  fch&t'ybtf  are 
making  your  job  appear  ap  i^hole  lot  mpre  bnerbus  than  it  is!  Tn 

.  North  Ca!roiiiiA’^“/Vi' ..  ,T  '  .  /  7'' . V'  i' ; 

Attorney  General  Katcenbach,  We  have  lost  cases,;  ;  | 

Senator  Ervin  (contifihmg.;The  1060 r  voting  h  Jaw1  _J  risfe^  to 
an  election  district.  Ili  Nortli  Carolina  we  have  'inany  iiV  each 
■  pounty,  We  have  £5  or  3<A  or  40  or  50  election  districts,  sbhie,  6f  them 
yriljh  ]ust  it)0-  ajJblfs  Riding  in  them,  and{ it  WqMdj not 

take  an  attorney  to  gd;  ifi  to  one  'or. those  North  'Carolina1  couiitle^,  atid 
'  34  attorneys  of  tiffe  600  hi  the  X&pattmbiit  hf  JusticA  of  34' otit  of  the 
,  Division  of  Civil,  -Rights  par j;  Jif . the  ;  Depfiripibtid  of }  ;  could 

go  into  pne  pf ecihct  hY  ejictr  Of  thpse  34  counties  ahd  if  hja  KAa  enough 
intelligence  to  primti^law,  whe  can  accumulate  though  evidence  m 
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a  week  in  each  precinct  to  determine  whether  there  is  any  basis  as 
to  that  election  district  for  a  suit.  And  there  is  no  occasion  to  go 
into  the  county  that  has  30^000  population  and  investigate  all  the 
adults  when  you  could  go  into  selected  precincts  and  bring  suits 
there. 

Attorney  General  Katzbnbach.  It  takes  you  that  much  longer, 
Senator  if  you  go  into  each  precinct.  We  find  it  rather  onerous  to 
go  even  into  counties. 

Senator  Ervin.  Mr.  Attorney  General,  I  have  been  pretty  active 
in  politics  in  my  life.  I  used  to  go  into  my  precinct  that  had  about  900 
people  in  it,  and  I  knew  exactly  how  eveiy  one  of  them  voted,  and 
whether  they  were  registered  or  not,  and  it  did  not  take  me  but  about 
a  week  with  the  assistance  of  the  few  people  at  meetings  to  ascertain 
that  fact.  I  wonder  why  you  cannot  get  anything  done.  If  the 
average  lawyer  took  as  much  time  to  find out  about  a  precinct  as  you 
intimate  the  attorney  for  the  Department  of  Justice  does,  he  would 
starve  to  death. 

Attorney  General  Katzenrach.  Perhaps  you  had  a  warmer  recep¬ 
tion  in  those  precincts  of  North  Carolina  than  we  have  had  in  some 
of  our  voting  investigations. 

Senator  Ervin.  I  would  say  that  a  great  many  of  them  had  an 
awful  lot  of  Republicans  and  thqy  never  did  give  me  a  very  warm 
reception. 

Attorney  General  Katzenbach.  We  even  had  the  records  refused. 
We  even  have  to  sue  to  get  the  records,  Senator.  We  have- to  go  through 
lawsuits  on  that,  even  to  get  the  basic  material  from  which  to  work. 

Senator  Ervin.  I  think  X  can  assure  you  that  you  will  not  have  any 
trouble  getting  records  in  North  Carolina. 

Attorney  General  Katzenbach.  If  those  records  show  no  discrimi¬ 
nation,  I  can  assure  you  there  id  not  going  to  be  any  of  the  34  coun¬ 
ties  covered  in  this  bill.  ' 

Senator  Ervin.  They  will  haVe  to  get  a  lawyer  under  this  bill 
and  they  will  have  to  come  all  the  way  to  Washington  City,  They 
will  have  to  pass  eveiy  courthouse  between  their  homes  and  Wash¬ 
ington  City  and  find  the  doors  of  the  courthouse  nailed  shut  against 
them,  under  this  bill.  Even  if  they  are  absolutely  innocent  they  will 
have  to  come  up  here  aiid  prove  their  innocetice. 

Senator  Dirksen.  Will  the  Senator  yield!  '  '  •/ 

Senator  Ervin.  Yes.  ' 

,  Senator  Dxrksen.  I  think  your  offer  is  indeed  generous,  I  thought 
maybe  the  Department  could  Use  you  as  amicus  curiae  to  help  the 
cause,  !  v 

Senator  Ervin,  I  will  assure  the  Senator  from  Illinois  that  it  takes 
all  of  my  time  to  try  tojloinf  out  how  inequitious  some  of  the  bills  are 
offered  here  today.  I  would  not  have1  time  to  go  down  there, 
personally.  -  ' 

But  I  say  this,  if  I  could  not  go  into  a  precinct  I  do  not  know  how 
the  Mississippi  election  is^  but  if  I  could  not, go  into  a  preciircfc  in  about 
a  week  with  an  FBI  agent  and  find  out  the  situation  there,  I  would 
turn  ih;my  law  license.  , 

Now,  instead  of  asking  the  States  to  be  deprived  of  their  consti¬ 
tutional  powers,  why  does  the  administration  hot  come  in  and  ask 
for  bigger  appropriations,  for  more  investigators  and  more  attorneys! 


Attorney  General  Katzenbach.  Senator,  we  are  not  asking  the 
States  to  be  deprived  of  their  constitutional  powers.  .  We  have  asked 
for  more  attorneys  in  the  past*  We  have  got  more  attorneys*  We 
still  have  found  that  the  average  time  of  a  case  in  one  county  runs  to 
a  regrettably  long  period  of  time,  averages  about  28  months,  and  after 
we  have  won  the  case*  after  28  months,  we  often  have  gotten  inadequate 
relief. 

Senator  Ervin.  You  know  that  is  always  true  when  you  go  to  get 
a  new  law  interpreted ;  do  you  not  ? 

Attorney  General  Katzenbach.  No. 

Senator,  I  think  if  your  position  is  that  the  attorneys  in  the  Depart¬ 
ment  of  Justice  are  not  competent  to  do  this  job  and  if  the  FBI 
investigators  are  not  competent  to  get  these  records  and  to  go  over 
them,  then  that  is  a  reflection  on  the  Department  of  Justice  which  I 
simply  think  is  totally  unjustified.  I  know  of  no  group  of  attorneys 
that  have  worked  longer  hours  and  harder  to  accomplish  this.  I  think 
they  are  skilled  attorneys.  I  do  not  think  they  ought  to  turn  in  their 
licenses  to  practice.  I  think  that  the  country  owes  them  a  debt  for 
the  job  they  have  attempted  to  do. 

Senator  Ervin.  Mr.  Attorney  General,  I  think  vou  have  enough 
competent  lawyers  to  accomplish  a  lot  of  results.  I  do  not  think  you 
h*v*  to  gn  tn  establish  a  pattern.  T  do  not  think  you  have  to  go  and 
examine  all  the  adults,  even  in  a  single  precinct,  because  all  you  have 
to  show  is  that  it  is  done  pursuant  to  a  pattern  you  can  bring  in  and 
show  only  a  number  of  eases*  Then  you  have  sufficient  evidence  for 
tlie  judge  to  infer  that  there  is  a  pattern,  and  there  is  a  rule  of  law,  as  I 
always  understood  it,  that  a  judge  can  take  and  exclude  after  so  long 
cumulative  evidence  on  either  side  and  reach  a  conclusion ;  is  that  not 
a  rule  of  law  ? 

Attorney  General  Katzenbach.  Yes,  Senator.  Unfortunately,  we 
have — well,  look  at  the  Selma  case  which  I  described  in  my  prepared 
testimony.  Look  at  the  length  of  time  it  took  and  is  taking. 

Senator  Ervin.  That  is  the  reason  I  wondered  why  you  did  not  go 
down  there  and  indict  the  registrar  of  Selma.  That  is  what  I  think  I 
might  have  brought  the  thing  to  a  head. 

Attorney  General  Katzenbacii.  I  appreciate  the  fact  that  you  had 
that  view,  Senator.  I  think  it  would  have  added  another  year  to  the 
process  and,  in  my  judgment,  would  probably  have  simply  put  us  a 
year  behind  where  we  are  now  had  we  done  it. 

Senator  Ervin.  AH  you  had  to  do  js  secure  his  conviction^  under 
title  18,  section  242,  would  be  to  show  that  he  had  denied  the  right  to 
register  to  one  qualified  citizen  of  the  Negro  race  to  make  out  a  case 
under  that  statute,  * 

Attorney  General  Katzhnb  aciy.  And  persuade  12  j  urors. 

Senator  Ervin,  Yes;  and  persuade  12  jurors.  But  when  you  charge 
people  with  treason,  you  have  to  persuade  12  jurors  they  are  guilty  of 
treason;  do  you  not? 

Attorney  General  Katzenbaoh.  Yes,  Senator. 

Senator  Ervin.  Yes.  You  certainly  would  not  want  the  registrar 
of  Selma  convicted  unless  you  could  prove  that  the  charge  was  true 
to  the  satisfaction  of  12  jurors ;  would  you  ? 

Attorney  General  Katzenbach.  I  believe  in  the  jury  system*  Sena¬ 
tor. 


vofiNir  BtOttlfc  i&l! 

Senator  Ervin.  How  many  suits  have  been  brought  under' the  Civil 
Rights  Act  of  1957  and  Civil  ItightsAct  of  i960  f 
Attorney  General  Katzenbach.  Seventy-one,  ,  ^  ;  ,J 

Senator  Ervik.  And  What  States  have' they  btotaght  thftni  ill,  Lou¬ 
isiana,  Mississippi — -  . 

Attorney  General  Katzenbach.  Louisiana,  Mississippi, 

Senator  Ervin.  Alabama} 

Attorney  General  Katzenbach.  Alabama. ' : 

Senator  Ervin.  And  two-1——  ,  '  1 

Attorney  General  Katzenbach.  Georgia. 

,  Senator  Ervin.  Two  in  Georgia!  ; 

Attorney  General  Katzenbach.  Two  in  Georgia,  yes.  Tennessee, 
That  is  it.  '  '  . 

Senator  Ervin.  All  of  those  cases  were  tried  by  a  Judge  without  &■ 
jury,  were  they  not  ? 

1  Attorney  General  Katzenbach,  Yes.  •  ,- 

Senator  Ervin.  They  are  all  equity  proceedings  ?  How  many  of1 
them  have  been  tried  ! 

Attorney  General  Katzenbach.  They  are  in  different  stages.1  W© 
have  all  the  statistics  on  those  cases.  I  cannot  give  you  a  complete  pid^ 
ture  on  that,  Senator.  They  are:  all  in  one  stage  or  another  of  fcrULl. 
We  have  yet  to  lose  a  case.  We  have  lost  them  initially^  ,  .  •  •  - 

.  But  we.fil.ed  suits  in  July  of  1961  in  Mississippi.'  Those  are  the  first* 
suits  filed  there.  In  March  of  1965  we  have  yet  to  have  satisfactory . 
results  in  either  of  those  two  cases.  " 

Senator  Ervin.  But  those  two  cases - 

_  Attorney  General  Katzenbach.  We  filed  more  than  two  in  Missis 
sippi.  The  first  two  that  were  filed  Were  filed  in  July  of  1961,  and  it 
is  Better  than  3ys  years  later  and  we,  still  have  not  gotten  adequate 
relief  in  those  cases. 

The  Chairman.  What  about  the  other  cases  now!  You  speak  of 
two  cases.  What  about  the  other  cases  you  filed  in  the  State  of  Mis¬ 
sissippi!  ' 

Attorney  General  Katzenbach.  In  Mississippi,  we  have  gotten 
relief,  that  is  pretty  good,  in  the  northern  part,in  two  cases.  Two 
in  the  north  and  one  in  the  south  where  we  have  gotten,  where  we' 
regard  as  adequate  relief . 

Senator  Ervin,  If  the  district  judge  fftils  to  try  the  caSe,  you  could 
get  the  chief  judge  of  the  circuit  court  to  assign  somebody  to  take  his 
place,  can  you  not! 

Attorney  General  Katzenbach,  That  is  what  be  chose  to  do, 
Senator. 

Senator  Ervin,  And  the  chief  judge  of  that  circuit,  I  believe,  is' 
Chief  Judge  Albert  Tuttle,  is  it  not ! 

Attorney  General  KatZknbach,  Yes. 

Senator  Ervin.  He  is  certainly  not  manifested  in  any  lack  of  sym¬ 
pathy  toward  the  Government’s  position  in  these  cases,  is  be! 

Attorney  General  Katzenbach.  I  think  be  is  an  able,  honorable- 
judge.  ’ 

Senator  Ervin.  I  am  not  saying  anything  to  the  contrary.  He  has 
been  very  diligent,  in  enforcing  the  law  in  these  cases,  has  he  nOtf 
■  Attorney  General  Katzenbach.  And  in  allCaSeS,  Senator. 
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Senntor.EiRviN.Yos.  .. 

So  you  Won  every  lawsuit  you  tried  that  has  come  to  judgment, 
except -  -  r 

.  Attorney  General  Katzenbach.  We  have.had  to  appeal  some.  Or 
we  have  yetto  lose  an  appeal. 

Senator  EkyinvW^A  you  either  won  them,  in  the  trial  court  or 
won  them  in  tW  court  of  appeals,  have  you  not  S: 

Attorney  General  Katzbnbaoh.  Or  they  are  sitting  around  waiting 
tobetried,orwaitingtobeargued6rsome«iing. . 

Senator  Ervin,  go  you  have  had  very  good  luckj  very  good  fortune, 
politically  speaking.  , ' 

Attorney  General  Kaizenbach.  Senator,  I  go  back  to  my  prepared 
statement  and  show  you  the  progress  that  we  nave  made  under  those' 
Iaw»~ — 

Senator  Ervin.  Yes, 

Attorney  General  Katzknbach  (continuing).  By  looking  at  the 
registration  figures  in  some  of  these  States.  I  went  through  the — — 

Senator  Ervin.  I  remember  about -  - 

Attorney  General  Kaizenrach  (continuing.  The  case  histories  on 
these  * 


Senator  Ervin  (continuing).  About  seven. 

Attorney  General  Katzenbach  (continuing).  And  show  what  we 
have  been  able  to  accomplish  in  8  years,  since  the  1957  act  was  passed. 

In  Alabama,  the  number  of  Negroes  registered  to  vote  is  increased 
by  5.2  percent  to  a  total  of  19.1.  Mississippi,  almost  a  decade,  it  has. 
increased  from  4.3  to  6.4.  Louisiana,  1956,  it  has  increased  by 
one-tenth  of  1  percent. 

Senator  Ervin.  I  was  struck  by  your  observations  about  Selma  in 

Jour  statement.  I  wondered  why  in  the  world  the  Department  of 
ustice  did  not  go  in  there  and  institute  one  old-fashioned  criminal 
prosecution.  But  that  has  not  been.done. 

Attorney  General  Katzhnbach.  No  ;  it  has  not  .  been  done.  Senator. 
We  have  not  done  that  because  we  thought  the  civil  remedies  would 
be  faster  and  more  effective  and  more  in  line  with  the  judgment  that 
Congress  made  in  1957,  1960,  and  1964,  that  the  criminal  remedies 
were  inadequate.  . 

Had  Congress  felt  a  few  old-fashioned  criminal  suits,  as  you  de¬ 
scribe  them,  would  have  been  effective  to  solve  this  problem,  I  doubt 
that  Congress  would  have  passed  the  law  in  1957,  I960,  and  1964,. 
that  it  did  pass. 

Senator  Ervin.  By  comparative  reasoning,  if  the  Congress  did  not 
think  the  criminal  statutes  were  of  any  value,  I  do  not  think  they 
would  have  left  them  on  the  books. 

Attorney  General  Katzenbach.  They  have  been  of  value.  Those 
statutes  are  broad,  as  you  pointed  out,  Senator.  We  convicted,  for 
example,  1  of  the  cases  there  of  the  16  that  we  won  was  a  case  in 
Gary,  Ind.,  where  we  successfully  prosecuted  a  Negro  policeman  for 
violating  the  rights  of  a  Negro  citizen. 

Senator  Ervin.  Had  not  most  of  these  prosecutions  under  section 
241  of  title  18  been  f6r  what  we  call,  for  want  of  a  better  term,  police 
brutality  cases!  <  /  ■  (1 

Attorney  General  Kaizen bacii.  Yes,  sir;  they  have  been  almost 
entirely,  Senator, 
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Senator  £bvxn:  And  they  have  been  North,  South,  Eart  and  West, 
have  they  not?  ^  ,  - 

Attorney  General  Kaxzenbach.  Yes;  they  have,  Senator*;: 

Senator  piBKSEN.  Could  X  ash  a  question!  .  , 

’  Senator  Ervin.  Yes.  w  ■•■ 

Senator  Eibksen.  On  the  basis  of  your  experience  in  Louisiana  over 
the  last  8  years,  how  long  would  it  take  in  terms  of  years  to  adequately 
cure  the  registration  problem,  that  exists  there! 

Attorney  General  Katzenbach.  Something  between  6  and  lO  yeara, 
I  would  think,  Senator.  .•••• 

Senator  Dirksek.  How  long  would  it  take  in  Alabama! 

,  AttorneyGeneral  Katzenbach.  About  the  same. . 

■  Senator  Dirkbek.  Generally.  1  ;  • 


lOI*  [t  Til  Hlj  I  iTilUldin  ] 


enator  Ervin,  I  would  like  to  ask- 


Attomey  General  Kao^nbaqh.  Of  course,  I  have  difficulty  answer¬ 
ing  that  because  I  do  not  know  how  many  new  statute  tho  legislators 
wul  pass,  which  we  then  have  to  take  up  through  the  judicial  process. 

They  only  meet,  I  think,  every  Steal’s  which  is -  \ 

Senator  Ervin,  How  many  times  have  you  had  a  court  to  find  there 
has  been  a  pattern  of  discrimination  ? 


;  Attorney  General  Katzenbach,  How  many  times  ? 
Senator  Ervin.  Yes. 


Attorney  General  Katzrnbach.  Nineteen  times. 

Senator  Ervin.  And  in  those  cases,  the  courts  could  appoint  any 
number  of  voting  referees,  could  they  not? 

Attorney  General  Katzenbach.  Yes;  Senator. 

Senator  Ervin-  How  many  have  been  appointed  ? 

Attorney  General  Katzenbach.  Two  cases. 

Senator  Ervin.  I  mean,' what  is  the  number  of  voting,  how  many 
counties  and  how  many  voting  referees  have  been  appointed  in  each 
county? 

Attorney  General  Katzhnbach.  One  in  each  of  two  counties,  is  that 
correct  ? 


Senator  Ervin.  Under  the  law  you  could  appoint  a  dozen,  could  you 
not? 


Attorney  General  Katzbnbach,  Sir  ? 

Senator  Ervin.  Under  the  existing  law,  you  could  appoint  a  dozen 
instead  of  one? 


Attorney  General  Katzhnbach.  The  judge  could,  yes,  sir. 

Senator  Ervin.  The  judge  could. 

The  Chairman,  What  two  cases  were  those? 

Attorney  General  Katzenbaczt*  Both  in  Alabama.  One  in  Dallas. 
In  Perry  County  there  is  one  presently  functioning,  and  there  is  one 
to  be  appointed  in  Dallas  County. 

The  Chairman,  That  is  where  Selma  is, 

Attorney  General  Katzenbaoh,  Yes,  that  is  right,  Senator. 

In  a  number  of  other  cases,  the  judge  has  acted  as  Idle  Federal 
registrar  himself. 


-Senator  Ervin.  Now,  I  want  to  invite  your  attention  to  one  or  two 
other  sections  of  the  bill* 
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Under  section  8of  the  bill  a  State  cannot  change  itslawb;  It  pro¬ 
vides  that  a  State  cannot  change  its  election  laws  hi  respect  to  matter*! 
of  qualification  or  procedures  and  make  them  effective  until  the  laws 
are  approved  by  a  Federal  court  sitting  in  the  District1  of  Columbia, 
does  it  not  !  ■  ■  '  -  '  •  '• 

Attorney  General  Katzenbach.  Yes,  that  is  essentially  What  it  says, 
Senator. 

Senator  Ervin.  Doypu  not  consider  that  a  very  drastic  provision! 

•  Attorney  General  Katzenbach.  It  is  a  difficult  provision,  Senator. 
I  do  not  know  that  I  would  have  selected  the  term  “drastic1  but  it  is 
quite  a  strong  one.'  '  '  v 

Senator  Ervin.  This  is  what  it  is.  There  is  a  State  which  underthe 
Constitution  has  the  right  to  prescribe  election  laws,  has  that  power 
under  section  4  of  article  I  of  the  Constitution,  notwithstanding  the 
fact  it  is  given  that  power  by  the  Constitution  of  the  United  States 
itself,  hero  is  a  provision  that  the  State  legislature  cannot  make  a. 
change  in  its  election  laws  effective  uiitil  that  change  is  approved  by 
some  judges  sitting  up  hero  in  the  District  Court  of  the  District  of 
Columbia.  That  is  the  effect  of  this,  is  it  not! 

Attorney  General  Katzenbach.  Yes,  it  it,  Senator. 

Senator  Ervin.  Yes,  sir.  Do  you  know  of  any  precedent  in  the 
history  of  this  country  whereby  State  legislation  is  made  prevented 
from  going  into  effect  until  it  is  approveaby  Federal  court! 

Attorney  penoral  Katzenbach.  Yes,  Senator. 

SenatorERviNr.  What  case! 

Attorney  General  Katzenbach.  All  the  reopportionment  cases, 
Senator, 

Senator  Ervin.  All - 

The  Chairman.  Repeat  that.  I  could  not  understand. 

Attorney  General  Katzenbach.  Reapportionment  cases,  Mr.  Chair¬ 
man,  where  the  courts  found  the  existing  reapportionment  to  be  un¬ 
constitutional  and  it  said  that  if  the  legislature  adopts  a  new  plan 
before  that  plan  is  effective,  it  must  be  submitted  to  the  court  for  its 
approval. 

Senator  Ervin.  That  is  a  court.  That  is  not  a  legislature.  Do  you 
know  any! 

Attorney  General  Katzenbach.  No.  That  is  correct,  Senator,  but 
ifcisa  response  to  yburquestion. 

Senator  Ervin.  Do  you  know  any  act  of  Congress  that  has  been 
passed  since  George  Washington  took  his  firstoath  of  office  as  President 
of  the  United  States  which  provides  that  a  State  could  not  pass  a  law 
that  would  become  effective  until  that  law  was,approved  by  a  Federal 
court!  ■  .  • 

Attorney  General  KatzenbAoh.  No,  I  do  not,  Senator. 

SenatorERViN.  Yes. 

Senator  Dirksen.  Will  the  Senator  yield  for  an  Observation !  ' 

Senator  Ervin.  Yes,  sir. 

[Senator  Dikksen.  I  thought  ltrather  diverting  to  go  back  and  ei- 
amine  some  of  the  history  of  the  Constitutional  Convention  of  1787, 
and- 1  discovered -there -were  votes,  six  States  voted  to  give  Con- 
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gross  the  power  to  negative  any  legislation  passed  by  any  State, 
ihqy  really  toyed  with  a.  fancy  idea  way  back  in  the  Constitution  d 


in  the  Republic's  history  to  reject  any  such  idea. 

Senator  Dibksen.  Well,  I  sometimes  -wonder. 

.  Will  the  distinguished  Senator  indulge  me  a  little  further? 

Senator  Ervin.  With  pleasure.  ... 

Senator  Diuksen.  We  have  been  talking  about  the  qualifications  of 
the  electors  this  morning  as  being,  those  ox  the  most  numerous  branch 
of  the  legislature.  X  noticed  that  the  first  working  paper  before  the 
Constitutional  Convention  in  1787  was  what  was  known  as  the  “First 
Virginia  Plan,”  and  they  said  exactly  nothing  about  the  qualifications 
of  sectors.  Their  second  plan  was  presented  on  the  18th  of  June  1787 
and  it  said  nothing  about  the  qualifications  of  electors*  The  New 
.  Jersey  plan  was  submitted  on  the  15th  of  June  and  it  said  nothing 
about  tne  qualifications  of  electors. 

In  the  summary  that  they  drew  up  as  of  August  8,  of  all  the  action 
taken  in  the  Convention,  nothing  was  ever  done  about  the  qualifica¬ 
tions  of  electors.  It  was  not  until  the.  10th  day  of  September,  iusb 
7  days  before  that  document  came  out  of  that  hall  in  Philadelphia, 
that  they  ever  said  a  word  about  the  qualification  of  electors.  And  I 
thought  it  was  rather  interesting  that  in  all  of  the  Federalist  Papers 
only  Madison  in  paper  No.  52  even  bothered  to  make  any  comment  on 
it,  and  his  comment  was  only  one  paragraph  long. 

I  suppose  at  some  future  time  1  will  read  that  into  the  record,  but 
for  the  moment,  it  just  seems  to  me  that  they  did  not  attach  too  much 
significance  to  this  question  of  elector  qualification,  and  they  just 
dropped  into  something  that  was  submitted  at  the  time  because  evi¬ 
dently  nobody  had  anything  better.  .  . 

They  thought  something  about'  uniformity  as  applying  to  all  the 
States,  but  they  did  not  do  it,  of  course,  and  finally  left  it  up  to  each 
State. 

But  there  has  been  so  much  importance  attached  to  that  provision 
because  it  appears  in  article  I  in  connection  with  the  election  of  Mem¬ 
bers  of  the  House  of  Representatives,  and  I  thought  it  begot  .undue 
significance,  and  I  had  hoped  that  perhaps  for  this  record  there  might 
be  a  little  more  amplification  because  if  that  is  the  basis  on  which  tins 
bill  is  to  be  attacked  as  being  iii  contravention  of  the  Constitution 
there  ought  to  be  an  amplified  record. 

Senator  Ervin.  Yes.  I  can  amplify  that  just  a  little  bit  now  from 
my  regional  history  of  those  times. 

Attorney  General  Katzenbaoh,  Could  I -  .. 

Senator  Ervin,  The  reason  they  continue — I  will  listen  to  you  be¬ 
fore  I  do  my  amplifying. 

Attorney  General  Katzenbaoh  .  My  recollection  of  the  history, 
Senator,  and  you  examined  it  more  recently  than  I  have  had  the  oppor¬ 
tunity  to  do  so,  was  that  the  reason  for  putting  that  section  in  under 
the  plan  that  was  eventually  adopted  was  the  fear  on  the  part  of  some 
of  tne  States  that  Congress  might  impose  more  onerous  qualifications 
for  voting  than  the  State  legislatures  were  required'.  They  were  con- 
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cerned  that  Congress  would  restrict,  a  thought  of  the  Federal  Gov¬ 
ernment  as  being  a  more  conservative  body  in  several  of  these  States, 
and  that  was  put  in  there  to  prevent  Congress  from  narrowing  the 
franchise  rather  than  to  prevent  Congress  from  liberalizing  the  fran¬ 
chise.  That  i$  my  recollection  of  tho  history. 

Senator  Ervin.  My  recollection  is  in  harmony  with  yours.  My 
recollection  also  is  that  history  shows  that  ono  of  the  greatest  argu¬ 
ments  that  they  had  among  the  members  of  the  Convention  of  17&Y 
was  the  question  of  who  was  going  to  be  allowed  to  vote  for  Repre¬ 
sentatives  in  the  Congress.  The  reason  they  did  not  put  it  in  the 
plan  was  because  they  could  not  agree  on  it  early  enough  to  even  have  it 
in  a  tentative  plan.'  There  was  one  group  that  wanted  it  on  the 
national  level,  and  as  the  Attorney  General  suggested,  the  people 
who  wanted  it  on  qualifications  prescribed  by  the  State  legislature 
said  if  they  allowed  it  on  the  national  level  the  smaller  group  could 
get  in  control  of  government  and  only  allow  the  rich  or  certain  re¬ 
stricted  classes  to  vote  for  Congressmen  and  the  great  bulk  of  the  peo- 

^  There  is  no  mystery  in  the  reason  tfiey  had  itin  no  tentative  plan, 
because  they  could  not  agree  on  it  enough.  There  was  too  much  con¬ 
troversy  to  even  put  it  down  on  a  tentative  plan.  History  shows  that 
along  with  that  question  of  whether  the  Federal  Government  should 
prescribe,  whether  the  Constitution  should  provide  for  Congress  to 
prescribe,  whether  the  Constitution  would  allow  the  Federal  Govern¬ 
ment  to  prescribe  those  qualifications  or  the  States,  along  with  the  qura- 
tion  as  to  whether  they  were  going  to  have  equal  representation  in 
both  Houses  or  equal  or  representation  in  both  Houses  based  on  pop¬ 
ulation  were  two  of  the  greatest  controversies  that  were  raised  in  the 
Continental  Congress. 

I  assure  the  Senator  from  Illinois  that  my  reading  of  history  leaves 
me  with  the  impression  there  was  far  more  said  on  that  subject  than 
has  been  said  here  by  me  and  the  Attorney  General  both  in  the  last  2 

dam 

Senator  Dirksen.  If  my  friend  will  indulge  me,  I  am  afraid  it  was 
not  quite  that  simple.  In  the  first  place,  you  had  the  problem  of  un¬ 
tamed  Indians;  in  the  second  place,  you  hod  700,000  slaves  in  the. Colo¬ 
nies  or  the  States.  And  the  question  was  how  quite  to  dispose  of  them 
politically  at  least  because  they  had  no  rights,  they  were  regarded  as 
chattels,  and  as  such  how  could  you  count  a  chattel  for  voting  pur¬ 
poses  and  yet  before  they  got  through  they  made  it  possible  to  count 
three-fifths  of  them  for  purposes  of  determining  representation  iii  the 
various  States  of  the  Union.  *• 

Now,  I  might  go  on  and  add  a  dozen  complicating  factors  in  this 
bundle,  that  finally  came  up  with  an  answer  and  a  rather  interesting 
and  peculiar  answer  that  left  us  the  groat  unsolved  problem  of  the 
Constitution,  and  that  was  what  to  do  with  this  institution  after  the 
year  1808.  That  was  the  problem  that  continued  Until  it  was  arbi¬ 
trated  in  blood. 

Senator  Ervin;  Yes,  and - 
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Senator  Dxrks&n,  Let  m  *d 

Senator  Ervin,  Excuse  me* 

Senator  Dirksen*  It  had  to  be  arbitrated  in  blood. 

It  was  3  years,  it  was  5  years  after  the  conflict  was  over  that  the 
15th  amendment  to  the  Constitution  was  approved,  and  it  is  a  rather 
curious  thing  tolifte  that  95  years  later  we  nave  the  problem  of  what 
was  reassured  in  the  15th  amendment  in  our  laps  all  over  again,  and 
that  is  just  about  95  years,  within  2  days,  of  the  date  this  committee 
is  supposed  to  report  this  bill  back,  that  Abrahain  Lincoln  of  my  own 
State  was  assassinated  in  this  town.  That  is  a  curious  commentary 
upon  history,  that  it  has  taken  us  so  long  to  get  this  job  done  when 
the  language  of  the  16th  amendment  is  so  very  specific,  that  the  right 
to  vote  shall  not  be  denied  or  abridged  by  the  United  States  or  any 
State  because  of  race  or  color  and  Congress  in  the  second  section  of 
that  amendment  was  given  the  power  by  appropriate  means  to  effect¬ 
uate  it,  the  purposes  and  objectives  of  that  article  of  amendment* 
go  as  I  go  back  and  look  at  all  these  various  compromises,  it  still  is 
curious  that  it  has  taken  a  century,  and  here  we  are  for  the  fourth 
time  in  this  contemporary  period  trying  to  solve  this  problem. 

I  just  wanted  it  in  the  record. 

Attorney  General  Katzenbach,  I  think  that  is  true,  Senator,  and 
there  has  been  a  lot  of  discussion  in  this  hearing  with  respect  to  leaving 
the  matter  to  the  courts*  It  seemed  to  me  that  beyond  expressly  pro¬ 
viding  for  legislation  in  this,  in  section  2,  that  it  was  dear  that  the 
drafters  of  that  15th  amendment  placed  the  greatest  reliance  on  leg¬ 
islative  action  rather  than  on  executive  action  or  judicial  action  to 
implement  the  right  to  vote  and  free  it  from  racial  discrimination 
where  the  States  did  not  freely  grant  it.  And  if  I  might  I  would 
like  to  quote  from  a  landmark  case,  an  old  one  of  Ew  parte  Virginia  at 
100  U*S.  839  at  page  345,  where,  speaking  of  the  13th,  14th,  and  15th 
amendments  the  Supreme  Court  said  this : 

All  of  the  amendments  derive  much  of  their  force  from  the  provisions  em¬ 
powering  Congress  to  enact  appropriate  legislation* 

It  is  not  said  the  judicial  power  of  the  General  Government  shall  ex¬ 
tend  to  enforcing  the  prohibitions  and  protecting  the  rights  and  im¬ 
munities  guaranteed.  It  is  not  said  that  branch  of  the  Government 
shall  be  authorized  to  declare  void  any  action  of  the  State  in  violation 
of  the  prohibitions.  It  is  the  power  of  Congress  which  has  been  en¬ 
larged.  Congress  is  authorized  to  enforce  the  prohibitions  by  ap¬ 
propriate  legislation.  Some  legislation  is  contemplated  to  make  the 
amendments  fully  effective. 

^  The  Chairman.  Would  you  put  in  the  record  the  voter  qualifica¬ 
tions  of  different  States  at  the  time  the  15th  amendment  was  sub¬ 
mitted? 

Attorney  General  Katzenbacjh.  Voter  qualifications  of  the  States  at 
the  time,  all  the  States  then  members  of  the  Union? 

The  Chairman.  At  the  time  the  16th  amendment - 

Attorney  General  Katzbnbach.  At  the  time  of  the  15th  amendment; 
yes,  Senator. 

(The  information  referred  to  follows :) 
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Minnesota  (IBS7) . . 

Mladastppl  (1S6S0 . . 

Missouri  O&ti) . . 

Nebraska  (IS6?) _ * _ _ 

Nevada  (ISM)  _ _ 

New  Hampshire  (1TO2}__,_ 

New  Jersey  fJ84*)„* _ 

New  York  _ 


North  Carolina  (186S) _ 

OhlotMBl) _ _ _ _ 

Oregon  (1857)  »„ _ _ _ 

Pennsylvania  (1838)  _ 

Biujdelsland  (18*2) _ - . . 

Sooth  Carolina  (1SQ8)^_.,, . : _ 

Tennessee  _ „ 

Texaa{lS08)  . . . 

Vennoot  <1733) . . . * _ 

Virginia  0870)  ti _ _ 

West  Virginia  (1363) . . . 

Wbctmatn  (1848) . . . 


X 

X  _ 

X  X 

X  x 

X  X 

X  . 

X  . . 

X  _ _ _ 


X  ^ . 

X  X 

X  X 

X  X 

X  _ 

X  . . 

X  _ 

X  . 

X  x 

X  X 


*  Refected  tfth  amendment. 

1  Ratified  amnnriman*  la  10QL 
1  Literacy  pnntffian  to  take  effect  In  1380. 

*  Literacy  provision  to  take  effect  in  1876. 
r  Applied  to  **mnt  of  color^  only; 

i  Battfied  amendment  In  Ittsft, 
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*  Qualifications  of  voters  delegated  to  general  assembly  pomant  to  I860  amendment, 
"  Must  be  of  a  “quiet  and  peweaWe  Mbavlflr,"  -; 

u  Approved  by  the  people  in  June  the  15th  amendment  was  ratified  byVtrtfrda  hi 

October  1888, 

Source:  The  Federal  and  State  Coostitntioiji  and  charters.  H.  Doc.  367.  Nth  Craig,. 
2d  sere,,  1900-07, 
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The  Chairman.  Maybe  you  know  the  answer  to  this  one.  How 
many  States  had  a  literacy  test  at  that  time ! 

Attorney  General  Katzbnbaoh*  I  do  not  know  the  answer  to  that. 
I  do  know  that  the  literacy  tests  in  the  States  that  would  be  covered 
by  this  legislation  came  subsequent  to  the  15th  amendment  in  all  in¬ 
stances!  E  believe. 

Senator  Ervin*  I  would  like  to  make  it  plain  that  I  do  not  deny  the 
authority  of  Congress  to  pass  appropriate  legislation  to  enforce  the 
15th  amendment*  But  what  I  do  say  about  this  bill  is  that  it  is  not 
appropriate  legislation  because  this  bill  would  annul  two  other  pro- 
visions;  yes,  three  other  provisions  of  the  Constitution,  and  that  is  not 
appropriate  legislation  to  try  to  enforce  a  provision  of  the  Constitution 
by  annulling  three  others.  Now  I  want™ — 

Attorney  General  Katzenbaoh*  “Annul”  is  a  strong  word.  Senator. 

Senator  Ervin-  Well,  it  annuls  for  10  years.  I  do  not  know  any 
other  word  and  it  does  this - 

Attorney  General  Katzenbaoh.  Senator  Dirksen  suggested  the 
word  “suspends*” 

Senator  Ervin*  Yes;  it  just  suspends  for  10  years*  It  annuls  for 
10  years. 

Attorney  General  Katzbnbach.  As  the  courts  have  already  done  in 
a  number  of  instances  in  this  country* 

Senator  Ervin*  I  cannot  find  in  the  decision  where  they  annulled. 
They  have  declared  certain  things  on  their  face  were  unconstitutional, 
it  is  violation  of  the  15th  amendment* 

Attorney  General  Katzenbaoh,  No,  Senator.  They  go  further  than 
that* 

Senator  Ervin.  They  said  in  some  cases  where  evidence  justified  it 
that  they  were  being  misapplied. 

Attorney  General  Katzenbaoh,  And  they  have  suspended  those 
provisions  of  State  law. 

Senator  Ervin*  They  suspended  the  State  law  in  Louisiana,  nearly 
all  the  law  until  they  will  have  a  new  registration* 

Attorney  General  Katzenbach,  No,  Senator.  We  have  a  number 
of  decisions  where  they  have  suspended  the  application  of  State  laws 
because  of  their  findings  that  those  applied  in  a  discriminatory  fashion 
and  they  said,  “In  the  future  you  will  not  have  any  new  laws  and  you 
will  not  apply  the  old  laws  and  you  will  register  people  on  the  same 
basis  that,  in  fact,  you  have  been  registering  people  up  to  today.” 

Senator  Ervin*  To  make  the  distinctly,  can  you  and  I  agree  on  the 
proposition  that  some  of  the  cases  declare  unconstitutional  a  statute 
because  on  its  face  it  is  not  applicable  to  people  of  all  races  alike* 

Attorney  General  Katzenbach*  I  cannot  think  of  one  that  has  been 
annulled  which  was  not  on  its  face  applicable  to  all  people.  ; 

Now,  the  grandfather  clause  cases  on  their  face  were  applicable  to 
all  people.  It  just  so  happened  that  Negroes  could  not  vote  on  it.  But 
it  has  said  you  can  vote  if  your  grandfather  could  vote,  and  the  grand¬ 
father,  as  you  know,  could  not  vote  because  he  was  slave* 

Senator  Ervin.  I  know,  but  that  was  on  its  face,  on  its  face  that 
was— —  v  . 

Attorney  General  Katzenbach.  No*  On  its  face  it  wits  completely 
nondiscriminatory*  It  just  said  anybody  who  had  a  grandfather  who 
voted  could  vote*  , 
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Senator  Ervin*  It  is  like  the  administration  bill  here*  It  went  back 
and  said  anybody  who  is  a  descendant  of  a  man  who  was  eligible  to 
vote  on  a  certain  day  before  the  im-Civil  War,  w&ttld  be  allowed  to 
vote.  This  is  all  it  says,  and  m  the  i sw»  of  it  it  was  apparent  that 
that  was  designed  to  prevent  ,  the  descendants  of  slaves  from  voting 
because  slaves  were  not  allowed  to  vote  on  that  day.  That  was  invalid 
upon  its  face. 

Attorney  General  Ejltzenbach,  It  took  a  little  more  than  the  face. 
It  took  also  the  fact  that  grandfather — that  the  criteria  invoked  slaves 
who  could  not  be  permitted  to  vote,  were  not  pennittcd  to  vote. 

If  you  had  given  that  to  somebody  totally  unfamiliar  with  that  fact, 
that  there  had  been  slavery  in  the  united  States,  and  just  gave  it  to 
them  and  you  said,  ‘‘Is  this  discriminatory  against  anyone  on  its  face*" 
just  read  it,  if  you  gave  it  to  a  Norwegian  or  a  Swiss  or  somebody  of 
that  kind  and  said,  “Does  this  discriminate  against  anyone,^  ana  he 
had  not  known  the  fact  of  slavery  he  would  say  “No,  it  is  not  discrim¬ 
inatory  against  any  race,  it  does  not  sayanythiug  about  any  race  in 
it"  You nave  to  know  that  fact  to  make  it  discriminatory. 

Senator  Ervin*  All  he  had  to  do  was  read  a  little  law,  :  He  would 
not  have  had  to  have  any  facts  at  all  because  if  he  read  a  little  law  he 
would  discover  that  it  was  invalid  on  its  face.  ^  . 

Attorney  General  Katzenbaoh.  Well,  the  Louisiana  provisions 
which  we  discussed  earlier  were  the  some  ones  that  you  read  to  me  and 
they  are  not  discriminatory  on  their  face. 

Senator  Ervin.  Yes.  I  would  say  they  are.  That  is  what  Judge 
Black  said.  I  have  the  case,  and  I  was  very  much  interested  in  the 
case  because  here  is  what  Judge  Black  said.  I  refer  to  Lamsiana  v* 
United  States  which  was  handed  down  on  March  8, 1965,  which  I  be¬ 
lieve  is  the  case  you  are  referring  to. 

Attorney  General  Katzenbach.  Yes, 

Senator  Ervin,  And  here  is  what  Judge  Black  says.  He  says: 

There  can  be  no  doubt  from  the  evidence  in  this  case  that  the  district  court 
was  amply  justified  in  finding  that  Louisiana's  Interpretation  test,  as  written 
and  as  applied,  was  part  of  a  successful  plan  to  deprive  Louisiana  Negroes  of 
their  right  to  vote. 

He  says  both  os  written  and  as  applied.  And  then  in  addition  to 
that  they  had,  as  the  evidence  shows,  colored  people  with  the  most 
advanced  education  and  scholarships  were  declared  by  voting  regis¬ 
trars  with  less  education  to  have  an  unsatisfactory  understanding  of 
the  Constitution  of  Louisiana  or  of  the  United  States.  In  other  words, 
both  the  evidence  said  that  and  he  says  it  was  written.  But,  I  think, 
it  really  goes  on  the  evidence  as  it  shows. 

Now,  this  has  some  very  interesting  language  which  shows  that* 
the  complaints  which  Justice  Black  justifiably  raised  against  the  Lou¬ 
isiana  test  apply  to  this  bill. 

I  will  read  nom  page  7, 

The  State  admits  that  the  statutes  and  provisions  of  the  State  constitution 
establishing  the  interpretation  test  “vest  discretion  in  the  registrars  of  voters  to 
determine  the  qualifications  of  applicants  for  registration*  while  Imposing  "no 
definite  and  objective  standards  upon  registrars  of  voters  for  the  adminiatmtion 
of  the  Interpretation  tests.”  And  the'di&trict  court  found  that  “Louisiana  *  *  * 
provides  no  effective  method  whereby  arbitrary  and  capricious  actions  by 
registrars  of  voters  may  be  prevented  or  redressed.  The  applicant  facing  a  reg* 
Istrar  in  Louisiana  thus  has  been  compelled  Vo  leave  his  voting  fate  to  that  oflfl- 
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darn  uncontrolled  power  to  determine  whether  the  applicants  mideratumlLng  of 
the  Federal  or  State  Constitution  is  satisfactory.  *  *  * 

i  i  The  cherished  tight  of  people  te  a  country  like  onre  to  vote  cannot  be  obliterated 
by  the  use  of  laws  like  this,  which  leave  the  voting  fate  of  a  citizen  to  the  paaaiag 
whim  or  impulse  of  an  individual  rekWtfar.  Many  of  our  cases  have  pointed 
oat  the  Invalidity  of  lawn  so  completely  devoid  of  standards  and  restraints, 

Now,  under  the  Louisiana  interpretation  tests  I  guess  you  mil  admit 
that  either  you, or  I  would  be  disqualified  by  the  registrar  to  vote  bfr 
pause  he  Would  have  Uf  tiy  in  front  of  us*  our  imderstandihg  of  the 
Federal  Constitution,  The  interpretation  of  one  of  us  might  be  satis¬ 
factory,  and  the  other  not,  or  he  might  disqualify  both  of  us. 

Attorney  General  Kat^ensaoh.  I  think  if  that  were  left  to  Louisiana 
the  judge  would  be  in  a  quahdaiy  to  determine  which  one  would  be 
qualified, 

,  Senator  Ervin,  What  Judge  Black,  said  about  this  interpretation 
is  applicable  to  this  bill,  #  He  says  first  it  had  no  definite  and  objective 
standards,  for  the  administration  of  the  interpretation  tests,  no  objec¬ 
tive  standards,  no  definite  and  objective  standards  upon  registrars  of 
voters  for  the  administration  of  th&  interpretation  tests, 

.Now,  this  bill,  subsection  A  provides  no  definite  or  objective  stand- 
htds  by  which  the  Attorney  General  is  going  to  determine  when  he  is 
going  to  calj  on  the  Civil  Service  Commission  to  appoint  Federal  ex¬ 
aminers,  does  he  f 

Attorney  General  Katzenbach.  No,  that  is  correct. 

Senator  Ervin.  That  is  right.  So  it  has  the  same  defect  that  this 
Louisiana  statute  had. 

Attorney  General  Katsenbach,  Problems  are  somewhat  different, 
Senator* 

Senator  Ervin.  Yes.  But  it  ought  to  be  something  definite  and  ef¬ 
fective,  objective  standards.  In  other  words,  the  whole  standard 
in  section  4(a)* -  .  .  — 

Attorney  General  Katzenbach.  I  am  not  depriving  anybody  from 
voting  by  the  judgment  that  I  make. 

Senator  Ervin,  No,  Ypu  are  just  depriving  a  State  official  and 
local  election  official  of  the  power  to  determine  the  qualification  of 
voting  and  conferring  this  jop  on  people  to  be  appointed  by  the  Civil 
Service  Commission, 

Attorney  General  Katzrnbagh.  That  is  not  quite  correct,  Sriiator* 
There  is  nothing  in  my  judgment  that  deprives  them  of  anything. 

Senator  Ervjn.  It  deprives  them,  , 

Attomey  General  Katzenbach.  I  am  helping  them. 

Senator  Ervin,  It  deprives  them  of  the  capacity  to  use  the  literacy 
test,  does  it  not  ?  ./ 

Attorney  General  Kaizrnbaoh.  ,1  do  not  do  that,  no. 

Senator  Ervin.  Oh,  yes,  you  do. 

Attorney  General  Katzenbach,  Oh,  no.  There  is  a  misunderstand¬ 
ing. 

Senator  EUvin;  The  law  does. 

Attorney  General  Katzenbach,  The  law  does.  That  is  not  within 
my  discretion,  Senator,  in  the  slightest. 

Senator  Ervin.  You  say  you  a^e  not  depriving  them  of  the  right 
to  pass  upon  qualifications?  '  . ' 

Attorney  General  Katzenbaoh,  No,  , 
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.  Senator  Ervin.,!  do  not  menu  you  as  an  individual,  but  I  am  talking 
about  the  occupant  of  the  Attorney  General’s  office. 

Attorney  General  Katzenbach,  No,  there  is  nothing,  appointment 
of  Federal  examiner,  that  deprives  the  State  registrar  from  examining 
everybody  that  comes  to  him,  ■ 

Senator  Ervin,  But  it  fixes  it  so  under  section  5(aV  that  the  Federal 
examiners  can  overrule  him,  does  it  not,  the  State  election  officials! 

Attorney  General  Kateenbaoh*  Yes,  in  effect,  that  is  what  it  says, 
yes*  '  '  ' 

Senator  Ervin,  And  if  the  Attorney  General,  without  any  definite  or 
objective  standard  to  guide  him  decides  to  eliminate  the  second  require¬ 
ment,  the  90-day  requirement,  he  can  make  it  possible  for  people  never 
to  go  to  the  State  or  local  election  officials  in  the  first  instance,  but  to 
go  to  the  Federal  examiner. 

Attorney  General  Katzenbach.  That  is  correct.  That  is  correct, 
Senator;  yes. 

Senator  Ervin.  Yes* 

Attorney  General  Katzenbach.  The  same  provisions  existed,  of 
course,  in  the  I960  act  with  respect  to  referees. 

Senator  Ervin,  Yes,  But  before  this  starts  they  have  to  prove  it, 
that  does  not  rest  on  the  belief  of  the  Attorney  General*  That  rests 
upon  the  adjudication  of  the  court  after  ail  opportunity  to  hear 
evidence* 

Attorney  General  Katzenbach.  It  rested  on  the  belief  of  the  judge, 
once  the  discrimination  had^been  established  as  to  whether  or  not  it 
Wfis  necessary  to  appoint  registrars  or  whether  or  not  the  State  officials 
would  perform  their  functions  properly. 

.  Senator  Ervin*  Yes.  But  that  depended  on  his  judgment,  but  he 
could  only  exercise — - 

Attorney  General  Katzenbach.  And  there  were  no  standards  for 
that  set  up. 

Senator  Ervin,  He  could  only  exercise  that  judgment  after  a  trial  in 
which  a  finding  was  made,  where  there  was  a  verdict  of  the  court. 

Attorney  General  Katzenbach,  Yes, , 

Senator  Ervin,  Yes*  Here  there  is  no  verdict  at  all.  The  Attorney 
General  just  reaches  a  verdict  in. bis  own  mind  without  any  evidence* 

Attorney  Gene^KATZBNBACH.  No;  not  quite  true,  Senator,  because 
there  id  the  possibility  under  3(c)  to  go  in  and  have  the  judgment  of 
a  court  if  there  has  not  been  discrimination,  # 

Senator  Ervin;  Now,  the  next  thing  it  says  reminds  me  of  this  bill, 
it  says  “and  the  district  court  found  that  Louisiana  provides  no  effec¬ 
tive  method  whereby  arbitrary  and  capricious  action  by  registrars  of 
voters  may  beprkvehted  or  redressed/' 

Attorney  General  Katzenbach*  That  is  the  difficulty  with  literacy 
tests  generally..  \  +  . 

Senator  Ervin.  Yes,  I  am  intrigued  with  provisions  of  the  bill 
that  allow  the  Government  to  go,  in  any  court  it  wants  to  and  the 
other  side  can  only  go  to  one  court,  if  I  interpret  it  right. 

I  call  attention  to  page  9,  subsection  (d)  of  section  9 : 

Whenever  any  person  has  engaged  there  are  reasonable  grounds  to  believe 
that  my  person  is  about  to  engage  in  any  act  or  practice  prohibited  ,  by  section 
2t  8,  7r  or  8  or  subsection  (b)  of  %  section,  the  Attorney  General  may  Institute 
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for  the  United  States,  or  in  the  name  of  the  United  States,  an  action  for  proven* 
tive  relief,  Including  an  application  for  a  temporary  or  a  permanent  Injunction* 
restraining  order,  or  other  order,  and  Including  an  order  directed  to  the  State  and 
State  or  local  election  officials  to  require  them  to  honor  listings  under  this  act 

Under  that  the  Attorney  General  can  go  into  any  court,  can  he,  that 
is,  in  any  district  court  anywhere? 

Attorney  General  Katzenbaoh.  No,  Senator.  He  can  go  into  dis¬ 
trict  court  in  which  he  can  get  jurisdiction  over  the  persons  involved. 

Senator  Ervin.  Of  course.  I  am  assuming  any - 

Attorney  General  Katzenback,  If  it  is  Louisiana,  the  northern  dis¬ 
trict,  that  is  where  he  has  to  go.  He  can’t  go  into  the  District  of 
Columbia. 

Senator  Ervin*  He  can  go  into  any  district  court  where  they  can 
obtain  the  service  of  process  upon  the  local  State  officials  involved: 
can’t  he? 

Attorney  General  Katzenbacii.  Yes;  where  he  can  get  jurisdiction. 

Senator  Ervin,  But  on  the  other  side,  I  invite  your  attention  to  sub¬ 
section  (b)  of  section  11 : 

No  court  other  than  the  district  court  for  the  District  of  Columbia  shall  have 
jurisdiction  to  Issue  any  declaratory  judgment  or  any  restraining  order  or  tem¬ 
porary  or  permanent  Injunction  against  the  execution  or  enforcement  of  any  pro¬ 
vision  of  this  act  or  any  action  of  any  Federal  officer  or  employee  pursuant 
hereto* 

Now,  the  State  would  have  to  come  up  here? 

Attorney  General  Katzenbach,  Yes. 

Senator  Ervin.  So  all  of  the  Federal  courts  are  open  to  the  Gov¬ 
ernment  for  service  of  process,  and  only  one  court  on  the  face  of  the 
earth  is  open  to  the  State  or  the  local  subdivision? 

Attorney  General  Katzbnbach.  Congress  enacted  a  similar  provi¬ 
sion  which  I  am  sure  you  will  recall,  Senator,  in  connection  with  the 
OPA,  where  it  said  that  all  challenges  to  OPA  orders  had  to  be  made 
to  the  Emergency  Court  of  Apjwals  in  the  District  of  Columbia. 

Senator  Ervin,  That  was  with  reference  to  establishing  rules  and 
not  with  reference  to  the  controversy  between  them  and  OPA.  I  know 
this  because  I  got  involved  in  cases  in  the  district  courts  of  North 
Carolina  that  had  to  do  with  that* 

Attorney  General  Katzenbach.  That  was  challenges  to  rules.  And 
I  suppose  that  one  could  say  they  locked  every  courthouse  door  except 
the  one  in  the  emergency  court. 

Senator  Ervin.  They  did  that  in  that  case,  but  they  had  a  different 
situation. 

Attorney  General  Katzenbaoh.  Yes, 

Senator  Ervin.  The  OPA  case  established  rdes  that  were  to  apply 
throughout  the  United  States.  The  OPA  was  exercising  a  quasi- 
legislative  power.  And  you  naturally  couldn’t  have  the  same  rules 
adopted  if  you  could  prove  those  rules  in  49  varieties  of  courts. 

Attorney  General  Katzenbaoh.  Yes. 

Senator  Ervin.  So  there  was  a  wide  distinction  there. 

Attorney  General  Katzenbaoh.  I  don’t  suppose  the  fellow  who  had 
come  all  that  distance  was  appreciative  of  that  distinction. 

Senator  Ervin.  Yes.  But  he  didn’t  have  to  drag  a  lot  of  witnesses 
along  with  him,  he  couldn’t  serve  subpenas, :  , 

Attorney  General  Katzenbaoh*  T would  think  that  he  wanted  some 
witnesses  on  that. 
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Senator  Ervin.  WeU^it  would  seem  to  me  that  all  court  matters 
should  be  open  to  everyone.  That  is  my  basic  opinion.  And  I  think 
it  is  a  judicial  error  for  Congress  to  pass  a  law  to  provide  that  only  one 
court  on  the  face  of  the  earth  would  nave  jurisdiction  under  that  law. 

I  would  like  to  have  printed  at  this  point  in  the  body  of  the  record  an 
editorial  from  the  Wall  Street  Journal  of  March  22,  1965,  entitled 
((An  Immoral  Law.” 

And  an  editorial  from  the  Wall  Street  Journal,  March  1969,  en¬ 
titled  “A  Question  of  Perversion.” 

The  Chairman.  It  will  be  so  ordered. 

(The  articles  referred  to  follow :) 

[From  the  Wall  Street  Journal,  Mar.  22, ISflG] 

As  Immoral  Law 

When  President  Johnson  last  Monday  asked  Congress  for  a  new  law  to  safe¬ 
guard  the  voting  rights  of  Negro  citizens  he  rested  his  case  on  the  Constitution 
and  on  a  basic  principle  of  morality. 

What  he  has  now  proposed  that  the  Congress  do  is  enact  a  law  which  would 
violate  that  Constitution  he  asks  ns  not  to  flo^t  and,  more,  which  Is  itself 
Immoral. 

Jf  you  think  not  so,  consider ; 

The  administration  bill  offers  a  formula — a  complicated  one,  which  we  will 
come  to  in  a  moment — to  prohibit  certain  States  from  using  any  test  of  a  citizen’s 
ability  to  read  and  write  our  language  as  a  qualification  for  voting. 

The  argument  for  doing  this  is  the  15th  amendment  to  the  Constitution  which 
provides,  clearly  enough,  that  neither  the  Federal  Government  nor  any  State 
shall  deprive  a  citizen  of  his  vote  on  account  of  his  race  or  color. 

But  the  proposed  bill  docs  not  stop  with  providing  means  against  the  viola¬ 
tion  of  the  15th  amendment.  It  does  not  aim  at  insuring  that  any  such  State 
literacy  test  shall  be  fairly  drawn  and  impartially  administered  so  that  it  may 
not  be  used  as  an  excuse  to  deprive  anyone  of  bis  vote  on  account  of  his  race. 

The  effect — and  Indeed  the  purpose — would  be  to  abolish  such  tests  entirely 
ha  the  affected  States.  And  that  flies  squarely  in  the  face  of  this  selfsame  Con-* 
stitution  which  (he  President  professes  to  uphold. 

The  very  first  article  of  that  Constitution  authorizes  the  Individual  States  to 
decide  the  qualifications  of  voters  in  both  Federal  and  State  elections,  subject 
only  to  tbe  proviso  that  whoever  is  deemed  qualified  to  vote  for  the  most  nu¬ 
merous  branch  of  the  State  legislature  is  automatically  qualified  to  vote  in 
Federal  elections. 

Making  this  a  State  function  was  no  casual  decision.  It  was  reaffirmed  in 
Identical  language  In  the  17th  amendment — adopted,  incidentally,  more  than  40 
years  after  the  15th  amendment,  which  provided  that  all  such  qualifications 
should  be  Impartially  applied  among  all  citizens. 

This  principle  in  the  Constitution  has  been  repeatedly  upheld  and  affirmed  by 
the  U.S.  Supreme  Court*  not  merely  in  dusty  antiquity  but  as  recently  as  1950 
by  judges  presently  sitting  upon  that  Bench. 

Now  we  are  well  aware,  that  there  are  a  good  many  people*  and  perhaps  the 
President  is  Included,  who  oppose  any  literacy  requirement.  They  say  that  ft 
man’s  Illiteracy  is  Irrelevant  to  the  question  of  having  his  judgment  counted 
in  public  affairs.  No  man  can  quarrel  with  the  right  of  such  people  to  argue 
their  case  and,  if  persuasive,  to  alter  the  Constitution  so  as  to  prohibit  them. 

But  the  requirement  that  voters  be  able  to  read  and  write  Is  by  no  means  re¬ 
stricted  to  those  Southern  States  now  the  object  of  this  special  legislation.  Many 
others— Including  New  York  State — require  that  qualification,  as  the  Constitu¬ 
tion  entitles  them  to  do.. 

If  It  Is  Immoral,  as  the  President  says,  to  deprive  a  qualified  citizen  of  his' 
right  to  vote  Munder  color  of  a  literacy  test,"  Is  it  moral  to  violate  one  part  of 
the  Constitution  under  the  color  of  upholding  another  which  is  In  nowise  in 
conflict? 

Nor  does  the  question  end  there*  for  what  this  bill  proposes  to  do  is  to  set  up 
a  double  standard.  Some  States  would  be  permitted  to  keep  their  literacy  re¬ 
quirement.  Others  would  not. 
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The  formula  prescribed  Is  that  of  a  ratio  between  the  number  of  persons  ef 
Voting  ago  within  a  State  and  the  number  of  voters  In  an  election.  If  CO  percent 
dr  more  of  the  voting  age  Inhabitants  do  vote*  then  the  State  Is  absolved.  The 
Federal  authorities  will  keep  out*  and  the  State  may  set  Its  own  qualifications  for 
votera  Including  literacy  testa.  Otherwise*  no* 

LjTxla  formula  has  been  carefully  devised  so  that  In  practice  It  la  expected  to 
jlJPir.oPlJ  to  six  States*  Alabama*  Louisiana*  Mississippi*  Georgia,  South  Caro* 
Infajand  Virginia.  In  these  States  the  Federal  authorities  would  not  only  have 
the  right  to  supervise  voter  registration  but  to  abolish  the  voter  qualifications 


urcy  whi  f  uge*r  , 

A  few  momenta  reflection  on  this  formula  will  suggest  such  weird  paradoxes* 
and  the  possibility  of  such  strange  discriminations,  as  to  stagger  the  mind* 

A  minor  one  is  that  a  strict  application  of  the  formula  would  probably .  make 
It  applicable  to  Alaska.  However,  a  way  has  been  devltied1  to  exempt  It,  which 
as  much  as  anything  suggests  that  the  Intent  is  not  to  write  a  general  rule  of 
law  but  to  subject  certain  States  to  special  laws*  : 

Not  so  minor*  but  certainly  weird,  is  the  provision  that  a  person  once  regis¬ 
tered  as  a  voter  by  the  Federal  authorities  will  be  stricken  from  the  list  if  he 
fails  to  vote  "at  least  once  during  3  consecutive  years  while  listed/'  In  short, 
you  have to  vote  of  you  cant 

■  Of  more  consequence  is  the  fact  that  if  we  have  this  law  a  citizen*  white  or 
Negro*  can  be  entitled  to  a  vote  In  Alabama  no  matter  how  illiterate  he  Is*  or  for 
that  matter  even  if  he  la  a  moron*  But  If  tbo  same  citizen*  white  or  Negro, 
lives  In  New  York  State  he  will  not  be  entitled  to  vote* 

This  would  create  a  truly  Ingenious  paradox*  The  Illiterate  citizen,  Negro 
or  otherwise,  would  filud  himself  with  more  "rights1'  in  Alabama  and  her  five 
outcast  sister  States  than  In  the  great  State  of  New  York*  More*  the  educational 
level  of  the  voting 'citizens  of  Alabama*  the  low  level  of  which  is  part  of  the 
general  complaint  against  It  by  civil  rights  leaders,  would  be  further  reduced. 
And  this  by  Federal  sanction* 

Unfortunately*  the  irony  is  not  funny*  Beneath  the  paradox  lies  a  serious 
question.  Is  It  moral  that  our  national  laws  should  apply  one  rule  to  one  State 
and  another  to  another,  requiring  that  the  people  of  one  State  abolish  qualifies* 
tions  for  voters  while  the  people  of  another  State  may  uphold  their  standards? 

Nor  la  that  the  end  of  the  consequences  of  that  weirdy  formula.  Recall  that  It 
penults  the  Federal  Government  to  put  all  this  machinery  In  motion,  the  take¬ 
over  of  the  whole  voting  procedure  by  Federal  authorities,  only  when  the  voting 
percentage  of  a  State  falls  below  W)  percent  of  the  voting  age  population.  If 
there  was  ever  a  device  open  to  what  President  Johnson  calls  manipulation*  this 
Is  it.  '  '  _ 

So  long  as  a  State  contrives  that  one^half  of  Its  adults  vote,  It  is  free  of  the 
formula.  This  will  not  be  overlooked  by  ingenious  men  who  can  contrive  many 
things  when  Justice  is  measured  by  percentages* 

.  And  this  brings  us  to  what  we  think  Is  the  fundamental  immorality  of  this 
proposed  law,  uninbentioned  though  it  may  be  by  those  who  drew  it 

■  Any  rittaeiv  white  or  Negro,  has  the  right  to  be  treated  by  the  law  like  all 

other  citizens.  If  he  has  to  meet  qualifications  to  vote— age  or  any  other— 
they  must  be  only  the  qualifications  asked  of  all.  If  he  qualifies  like  any  other 
he  has  the  right  to  vote*  and  to  deny  him  that  right  Is  to  deny  him  what  Is 
Inalienably  his.  >  . 

It  makes  no  difference  whether  09  percent  of  his  neighbors  vote  or  whether 
only  20  percent  do*  It  makes  no  difference  whether  he  baa  voted  in  the  last 
three  elections,  or  In  none  at  all  before  he  presents  himself  at  the  polls*  His 
right  is  to  vote  or  not  vote  ft s  he  pleases*  1 

That  Is  the  whole  of  the  moral  Issue*  And  the  whole  duty  of  government,  in¬ 
sofar  as  It  touches  this  matter,  it  to  see  that  all  equally  can  exercise  this  right. 

The  constitutional  duty  of  the  Federal  Government  Is  to  see  that  this  right 
is  not  abridged-^anywhere^  populous  States  or  sparse  States,  Northern  States 
or  Southern  States*  where  many  go  to  the  polls  or  where  few  take  the  trouble 
to*  The  means  of  assuring  this — everywhere — Is  what  any  Federal  voting  law 
odght  to  do,  and  all  It  ought  to  do* 

To  play  with  complicated  formulas;  to  measure  Justice  by  percentages*  and 
to  aim  punitive  laws  at  sotne  States^  not  ofily  violates  both  the  letter  and  the 
spirit  of  the  Constitution  but  buries  the  real  moral  queslon  ill  sophistry. 


VOTING  EIGHTS 


1 37 


[From  the  Wall  Street  Journal,  Mar-  24,  10*01  ■■  t . 

A  Question  of  PenvBaeiOK 

When  the  Attorney  General  began  hie  explanation  and  defense  of  the  proposed 
Federal  voting  bill  he  adopted  a  fascinating  line  of  reasoning  that  deserves  moret 
attention  than  it  seems  to  be  getting. 

Appearing  before  a  Senate  Judiciary  Subcommittee.  Attorney  General  Katfeen- 
bach  made  no  claim  that  the  Constitution  gives  to  the  Federal  Government  the 
authority  to  set  voting  qualifications  in  all  the  several  States;  nor  did  he  cite  any 
Supreme  Court  opinions  to  suggest  that  the  Federal  Government  has  this  power. 

He  hardly  could  have*  For  the  very  first  article  of  the  Constitution — re¬ 
affirmed  by  the  ITth  amendment — lays  down  only  one  qualification  which  the 
Rational  Government  may,  insist  upon ;  namely,  that  ail  voters  qualified  to  vote 
for  the  most  numerous  branch  of  any  State  legislature  must  be  qualified  also  to 
vote  in  any  national  election* 

The  15th  amendment  to  the  Constitution  adds  one  other,  and  a  very  important 
one ;  It  is  that  no  State  may  take  away  the  voting  rights  of  any  citizen  on  account 
of  his  race  or  color.  And  the  24th  amendment  bars  poll  taxes  a^  a  requirement 
for  voting. 

In  short,  then,  the  Constitution  says  this:  No  State  may  set  higher  qualifica¬ 
tions  for  voting  in  Federal  elections  than  In  States  opes,  that  no  poll  taxes  shall 
be  levied,  and  that  every  citizen  must  be  treated  equally  by  the  voting  laws  of 
each  State.  Within  that  framework,  each  State  is  free  to  establish  its  own  quali¬ 
fications  as  to  age,  length  of  residence,  literacy  and  the  like. 

This  view  has  been  consistently  affirmed  by  the  Supreme  Court.  Only  8  years 
a go.  In  a  case  specifically  Involving  a  literacy  test  In  North  Carolina,  the  Court 
repeated  that  “the  States  have  long  been  held  to  have  broad  powers  to  determine 
the  conditions  under  which  the  right  of  suffrage  may  be  exercised*'*  The  limita¬ 
tion  on  that  power,  in  the  Court’s  words,  is  that  they  cannot  authorize  "the  dis¬ 
crimination  which  the  Constitution  condemns." 

So  to  justify  a  Federal  law  to  override  State  voting  requirements  and  permit 
the  Federal  Government  to  eliminate  literacy  requirements  entirely  In  some 
States,  Mr*  Katzenjbach  had  to,  adopt  the  line  of  reasoning  that  the  abuse  of  a 
principle  condemns  the  whole  principle. 

That  is,  he  argues  that  the  Federal  Government,  under  color  of  the  15th  amend¬ 
ment,  has  the  authority  to  override  the  constitutional  right  of  some  States  be¬ 
cause  literacy  tests  "have  been  preverted  to  teat  not  literacy,  not  ability,  not  under¬ 
standing— but  race.”  And  this  Is  sufficient  reason  for  the  Federal  Government 
to  eliminate  them  entirely  wherever  such  perversion  has  taken  place. 

This  argument,  please  note,  Is  quite  different  from  an  argument  for  a  Federal 
law  requiring  that  all  literacy  tests  be  fair  and  equitable  and  that  Federal  au¬ 
thorities  be  authorized,  wherever  necessary,  to  see  that  It  la  so. 

The  fact  that  literacy  tests  can  be  fair  and  equitable,  in  fact,  is  conceded ;  the 
literacy  test  of  New  York  State  will  be  left  untouched,  as  will  those  in  a  number 
of  other  States.  But  the  distinction  is  not  made  on  an  examination  of  the  Indi¬ 
vidual  merits,  judicially  measured,  of  such  tests*  The  merits  or  demerits  would 
be  measured,  under  this  law,  by  how  many  people  vote.  -  /  1  '  '  * 

On  Mr.  Kat&enbach'e  llnejrf  reasoning  the  Congress  could  have  abolished  poll 
taxes — surely  a  thing  susceptibly  to.  abuse — by  qimple  statute  Instead  of,  as  was 
properly  done,  by  constitutional  amendment  J 
Indeed,  oh  this  hue  of  reasoning,  the  fact  that  police  powers  are  sometimes 
abused  by  local  policemen— and  they  certainly  ate — would  become  an  argument 
not  for  halting  the  abuse  but  for  eliminating  the  local  police  powers. 

For  our  own  part,  we  have  no  reasou  to  doubt  that  In  some  places  the  constitu¬ 
tional  principle  under  which  each  State  sets  its  own  voting  requirement  has  been 
perverted  to  deny  some  people  the  voting  rights  they  are  entitled  to.  And  wo 
agree  that  this  is  a  strong  argument  for  national  action  to  remedy  those  abuses, 
wherever  occurring.  n  l1rr  ■  " 

But  U  that  js  aii^o  ah  argument  for  porting  the  Constitution  in  Unconstitutional 
fashion,  then  What  the Attorney  General  of  the  United  States  is  saying  Is  ttiaf 
one  perversion  justifies  another  *f;  1  . 

,  Senator  Ervjn,  I  would  also  like  to  have  printed  at  this  point  itt 
tliQ  record  d&nsioiv  of  the  Supreme  Court  of  the  United  States  in 
theoase  tiiZ&ufafqm  ?.  fhdVnited  'States.  ‘  ^ 

'  *  '45^-TtlS— l1-  £  *  ' 
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The  Chairman,  It  is  so  ordered, 

(See  p.  566.) 

Senator  Ervin.  And  also  the  Guinn  case,  of  which  I  will  supply  a 
copy* 

The  Chairman,  It  is  so  ordered* 

(See  p.  566*) 

Senator  Ervin.  And  also  the  decisions  in  the  Lassiter  case  and  the 
Williams  case. 

The  Chairman,  It  is  so  ordered, 

(Seep.  566*) 

Senator  Ervin,  And  I  would  like  to  read  a  statement  here  from 
a  North  Carolina  newspaper  by  Dr,  Beverly  Lake,  a  distinguished 
lawyer.  He  says  this: 

North  Carolina  has  a  literacy  teat  for  voting.  The  U.  S.  Supreme  Court  has 
held  it  constitutional,  in  84  of  our  counties  less  than  half  the  adults  voted 


last  fall.  Under  this  bill  North  Carolina  will  be  denied  the  right  to  con¬ 
tinue  to  apply  this  wise  and  valuable  law  In  84  counties  simply  because  last 
November  most  of  the  adults  did  not  vote*  Not  only  is  our  literacy  test  thrown 
out,  but  we  cannot  require  any  educational  achievement  at  all,  not  even  comple¬ 
tion  of  the  third  grade  in  these  counties*  We  are  forbidden  to  require  voters 
to  be  of  good  moral  character.  Another  State  having  exactly  the  same 
literacy  tests  as  ours  but  In  whose  counties  half  the  adults  voted  last  fall 
can  continue  to  have  its  voters  meet  that  test  all  over  the  State,  but  North 
Carolina  cannot  This  bill  would  create  second-class  States  In  America,  and  put 
North  Carolina  and  many  of  our  sister  States,  including  the  great  States  of 
Alabama  and  Mississippi,  In  the  second  class*  We  are  no  longer  to  be  per¬ 
mitted  to  make  and  enforce  laws  other  States  can  make  and  enforce. 


I  think  that  is  a  correct  analysis  of  this  bill. 

Just  one  other  question,  and  then  I  am  through  except  for  some 
possible  rebuttal. 

Now,  the  14th  amendment  provides  that  no  State  shall  deprive  any 
person  of  the  equal  protection  of  its  laws;  doesn’t  it! 

Attorney  General  Katzenbach.  Yes, 

Senator  Ervin,  And  yet,  this  bill  could  be  applied  to  North  Caro¬ 
lina  in  such  a  way  as  to  compel  North  Carolina  to  violate  the  clause 
of  the  14th  amendment  with  regard  to  equal  protection  of  its  laws; 
couldn’t  it! 

Attorney  General  Katzknbaoh*  I  don’t  believe  so,  Senator. 

Senator  Ervin,  Well,  we  have  a  hundred  counties  in  the  State,  and 
this  bill  could  deprive  34  of  them  the  right  to  apply  the  literacy 
test,  even  though  the.  literacy  test  has  been  held  constitutional  by 
the  Supreme  Court*  The  other  66  of  thecounties  that  apply  literacy 
testa  could  continue  to  apply  it,  but  under  this  bill  34  couldn’t*  And 
so  this  bill  would  require  North  Carolina  violate  the  equal-protec¬ 
tion  laws  of  the  14th  amendment* 

Attorney  General  Katzenbach,  I  follow  you  right  up  to  your 
conclusion.  Senator* 


Senator  Ervin,  That  would  be  the  result :  wouldn’t  it  ? 

Attorney  General  Katcbnbach,  No*  The  result  would  be  that  84 
couldn’t  unless  they  could  come  in  and  establish  that  they  hadn’t  been 
discriminating.  The  factual  result  that  you  state  is  correct,  it  is 
only  the  legal  conclusion  that  I  differ  with. 

Senator  Ervin*  The  legal  conclusion  would  be  that  in  the  State  of 
North  Carolina  the  literacy  test  would  remain  perfectly  consti¬ 
tutional  and  unaffected  by  the  provisions  of  this  bill  in  6$  counties; 
isn’t  that  true! 
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Attorney  Gener/il  Katzenbach.  If  that  is  true,  Senator,  then  the 
U.S.  Supreme  Court  in  the  case  of  Louisiana  v.  The  Untied  States 
violated  the  14th  amendment,  because  they  suspended  the  new  citi¬ 
zenship  test  in  21  counties. 

Senator  Ervin.  And  they  did  that  until  there  could  be  a  reregistra¬ 
tion,  but  they  didn’t  attempt  to  do  it  for  10  years. 

Attorney  General  Katzenbach.  Not  for  the  fixed  period  of  time, 
Senator.  But  I  would  suppose  that  if  they  denied  the  equal  pro¬ 
tection  of  the  law  for  1  hour,  1  minute,  they  would  have  violated 
the  14th  amendment.  I  don’t  think  the  Supreme  Court  violated  the 
14th  amendment  in  that  decision. 

Senator  Ervin-.  They  decided  in  the  last  cose  that  this  interpreta¬ 
tion  of  the  statute  was  totally  void. 

Attorney  General  Katzenbach.  Yes,  sir. 

Senator  Ervin.  And,  therefore,  it  couldn’t  apply  in  the  counties 
which  were  not  party  to  the  case.  Isn’t  that  what  they  didf 

Attorney  General  Katzenbach.  They  only  suspended  its  operation 
in  those  21  counties. 

Senator  Ervin.  Yes;  but  in  this  case  they  suspended  its  operation— 
they  judged  that  it  was  void  in  its  entirety,  didnx  they? 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  So  they  adjudged  that  it  couldn’t  be  enforced  any¬ 
where,  that  is  the  effect  or  it  in  Louisiana? 

Attorney  General.  Katzenbach.  No,  that  is  not  correct,  Senator. 

■  Senator  Ervin.  They  held  it  unconstitutional?  Justice  Black  said; 
“as  written.” 

Attorney  General  Katzenbach.  No,  that  was  the  interpretation 
test,  Senator,  there  were  two  tests  involved  in  the  case.  One  of  them 
was  totally  void.  The  other  was  suspended  in  21  counties. 

Senator  Ervin.  But  they  said  that.  But  you  know  that  doesn’t 
satisfy  me,  because  murder  has  been  committed  for  a  long  time,  and  it 
has  never  yet  become  meritorious,  and  arson  has  been  committed  for 
a  long  time,  and  that  doesn’t  make  arson  legal,  : 

Attorney  General  Katzenbach.  No.  But  under  the  equal  protec¬ 
tion  clause,  Senator,  the  doctrine  has  always  been  that  under  equal 
protection  reasonable  classification  can  be  made.  And  I  think  this  is 
a  reasonable  classification  to  say  that  if  84  counties  to  meet  the  objec¬ 
tive  tests  of  this  bill  cannot  establish  that  they  have  not  .discriminated 
in  violation  of  the  15th  amendment  over  a  prior  period  of  time,  itseems 
to  me  that  it  is  reasonable  for  Congress  to  put  those  counties  in  a  differ¬ 
ent  classification  than  other  counties  that  do  hot  meet  those  criteria. 
That  seems  to  me  to  be  a  reasonable  classification. ;  - 

Senator  Ervin.  I  have  a  high  respect  for  your  opinion,  but  that  is 
about  the  most  unreasonable  cfassificationever  made,  in  my  judgment, 
because  here  is  a  State,  1  State,  66  of  whose  counties  can  have  literacy 
tests  and  34  of  those  counties  can't -have  literacy  tests.  One  county 
here,  because  50  percent  of  the  people  voted,  can  have  literacy  tests, 
mid  the  next  county,  because  only  49  and  a  fraction  voted,  can’t  have 
literacy  tests.  That  shows  the  absurdity  of  the  whole  thing. 

Thank  you.  ,  .  ■  1  . 

Senator  Ttuinos.  Would  you  yield?: 

Senator  Ervin.  I  am  through. 1 
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•  The  Chairman.  Senator  Hart,,  do  you  want  to  ask  him  any 
questions?  ; 

Senator  Hart.  I  think  Senator  Tydings— ■ — 

Senator  Tiding.  I  didn’t  quite  agree  with  my  distinguished  col¬ 
league  as  to  the  analogy  of  the  due  process  to  protection  under  the  14th 
amendment,  and  giving  the  right  or  the  people  to  deprive  other  people 
of  the  right  to  vote  by  the  use  of  literacy  tests  or  any  other  type  of 
tests.  And  I  just  didn’t  think  that  that  was  a  fair  analogy.  Certainly 
I  appreciate  the  problem  of  the  34  counties.  But  the  34  counties 
would  only  be  involved  if  they  are  using  the  literacy  tests  or  the 
understanding  or  interpretation  testa  to  deprive  people  of  their  right 
to  vote.  Ana  certainly  the  people  of  no  State  have  an  inherent  right 
which  would  be  protected  by  the  due  process  law  to  deprive  other  peo¬ 
ple  improperly  of  the  right  to  vote  through  literacy  or  other  type  tests, 
qualifications  which  you  may  set  up. 

Senator  Ervin.  I  seem  to  have  difficulty  in  bending  my  thoughts  to 
those  of  the  Senator  from  Maryland.  I  never  said  that  anyone  has 
a  right  to  deprive  any  qualified  person  of  the  right  to  vote.  I  have 
never  taken  arty  such  position. 

Senator  Javits.  Mr.  Chairman,  may  we  have  other  questions  now 
at  the  Chair’s  pleasure? 

■  The  Chairman,  Senator  Hart. 


Senator  Hart.  Mr%  Attorney  General,  I  think  that  vour  testimony 
has  been  full,  and  in  view  of  the  nature  of  the  questions,  I  think  respon¬ 
sive  fully  to  the  concerns  of  those  of  us  on  the  committee  with  respect 
to  the  particular  bill  before  us.  And  I  know  that  it  is  not  a  lack  of  in¬ 
terest  in  this  legislation  that  would  keep  my  questions  to  a  minimum. 
But  I  think  that  the  discussions  have  been  responsive  to  virtually  every¬ 
thing  that  most  of  us  are  concerned  with  in  this  record. 

Fn  it,  this  direct  question :  Has  the  Solicitor  General  participated  in 
the  di  xftingof  the  legislation  that  we  have  ? 

Atomey  General  Katzbnbaoh.  Yes,  we  have. 

Senator  Hart.  Has  the  Solicitor  General  expressed  an  opinion  with 
respect  to  its  constitutionality  ? 

:  Atomey  General  Katzenbach.  Yes,  he  has. 

Senator  Hart.  And  what  is  his  opinion  with  respect  to  the  bill? 
Attorney  General  Katzenbach.  He  believes  this  bill  as  drafted  is- 
constitutional.  .■ 

The  Chairman.  Is  that  a  written  opinion?  * 

-  Attorney  General  Katzenbach.  No,  sir.  V 
Senator  Hart.  And  in  the  event  the  question  of  constitutionality — ; — 
Attorney  General  Katzenbach.  I  should  confess  that  the  section  of 
my  testimony  with  respect  to  the  constitutionality  of  the  bill  was  not 
my  own  prose,  but  prepared  in  the  Solicitor  General’s  Office. 

The  Chairman.  Prepared  in  his  office,  by  Kim  1 
•  Attorney  General  Katzenbach.  Prepared  in  his  office  subject  to  his 
direction,  Senator. 

■  Senator  Hart.  And  it  is  the  Solicitor  General’s  responsibility  to 
represent  the  United  States  and  the  Supreme  Court  in  litigation  involv¬ 
ing  the  constitutionality  of  any  bill ! 

Attorney  General  Katzenbach.'  Yes,  subjeetto  my  directive. 
Senator  Hart..  Notwithstanding  that  confident  opinion— and  it  is 
an  opinion  certainly  that  I  share— is  that  the  questions  that  Senator 
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Ervin  has  raised  will  be  referred  to  in  debate  it!  the  Senate,  do  you  feel 
Sat  the  goal  that  we  seek ;  namely*  the  enfranchisement  of  Negroes 
against  whom  discrimmatory  practices  have  been  directed  could  be 
achieved  if  an  additional  factor  was  added  to  this  bill  that  would  more 
dearly  relate  the  triggering  device  to  discrimination?  And,  specifi¬ 
cally,  I  havs  in  mind  wiis  possibility.  And  I  ask  two  things  with  re¬ 
spect  to  it*  First,  administratively  would  it  make  it  more  difficult  of 
enforcement? 

And,  secondly,  would  it  materially  enhance  the  constitutionality  8 
And  that  second  is  academic  in  your  mind,  because  you  have  no  doubt 
of  the  constitutionality.  What  if  the  Congress  were  to  find  (hat  un¬ 
constitutional?  School  districts  over  a  period  of  years  contributed  to 
the  low  percentage  of  voter  participation,  and  the  burden  that  you 
would  have  3(c)  actions  would  be  to  prove,  not  only  earlier  practices, 
but  you  would  nave  to  find  that  originally  not  alone  just  60  percent, 
less  than  60  percent  of  the  eligible©  registered,  but  afeo  that  iir  that 
jurisdiction  school  districts  have  been  operated  on  an  unconstitutional 
basis  up  until  the  year  of  the  Brown  decision,  or  even  subsequently*  or 
recently,  would  tins  Improve  materially  the  constitutional  strength  of 
the  bill? 

Attorney  General  Kateenbaoh.  Thank  you,  Senator,  I  think  it 
hurts.  ■  t 

t  Senator  Ervin*  May  I  inject  myself  here  tc  say  that  the  Constitu¬ 
tion  permitted  segregated  schools  until  1964,  and  nobody  has  gotteii  to 
be  more  than  11  years  older  since  that  time,  I  don’t  think  anybody 
11  years  of  age  can  vote  anywhere  in  the  United  States. 

Attorney  General  Katzenbach.  But  the  fallacy  of  that  argument, 
Senator,  is  (hat  from — what,  1896? — it  was  required  by  the  Constitu¬ 
tion,  according  to  the  Supreme  Court,  as  it  was  then  interpreted,  that 
the  schools  be  equal  even  though  they  be  separate.  So  I  think  the  sub¬ 
stantive  point  that  the  Senator  from  Michigan  is  making  would  be 
valid  as  to  people  who  are  voting  now,  that  is,  if  it  had'  teen  a  violas 
tion  of  that  provision  of  the  law;  not  necessarily  the  Brown  decision 
in  1964,  But  if  you  could  establish  that  the  schools  wfiich  were  sep^ 
arate  were  in  fact  equal — — 

Senator  Ekvin.  We  are  not  going  back  to  establish  that,  . because 
there  were  decisions  tliaft  I  know  of  which  had  to  do  with  it,  :  L 

Attorney  General  Katzenbaoh,  Senator,  I  would  most  respectfully 
suggest  that  there  is  quite  a  bit  of  evidence  m  many  locale  that  the  sep¬ 
arate  schools  for  Negroes  were  not  in  fact  equal  schools*  We  have  a 
great  deal  of  data  which  would  tend  to  establish  that  point. 

But  I  maintain  the  position,  Senator  Hart,  that  it  would  really 
make  the  constitutional  position  more  difficult. 

Senator  Hart.  Why  i 

Attorney  General  KaI^enbach,  Because  this  is  done  under  the  15th 
amendment*  And  I  believe  that  the  criteria  suggested  here — and  I 
know  that  there  may  be  some  that  differ — the  criteria  suggested  herd 
are  directly  related  to  the  discrimination  with  respect  to  voting  in  vio¬ 
lation  of  the  l5th  amendment*  I  think  it  confuses  that  issue  to  say 
that  violations  of  the  14th  amendment  which  are  established  are  to  be 
read  into  the  15th  amendment,  which  is  what  in  effect  you  would  be 
doing  in  saying  that  violations  of  the  14th  amendment  amount  to  vio¬ 
lations  of  the  16th  amendment*  I  just  think  that  is  a  difficult  argu- 
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ment  to  make*  I  think  that*  as  I  said  in  my  testimony,  there  is  a  justifi¬ 
cation  for  the  act  in  nonlegal  terms  in  many  respects*  at  least  with 
respect  to  the  problems  of  reregistering,  and  why  that  would  not  be  an 
effective  solution^  I  made  that  point  m  my  prepared  statement.  But 
I  think  it  would  just  complicate  the  argument,  I  don’t  think  it  would 
help  the  constitutionality  of  the  bill.  And  while  I  am  persuaded,  and 
attorneys  whose  opinions  I  value  and  have  consulted  on  this  in  the 
Department  of  Justice  are  persuaded,  that  this  bill  is  constitutional,  I 
don’t  want  to  take  the  position  that  there  are' not  amendments  that 
could  not  be  made  to  this  which  would:  make  that  argument  easier. 
There  may  be  some*  I  don’t  happen  to  think  that  this  particular  sug- 
gestion  is  one  of  them.  ^  ; 

Senator  Hast.  And  the  only  other  specific  point  made  that  I  wanted 
your  comment  on  the  record  was;  I  think,  raised  this  morning  by  Sen¬ 
ator  Javits,  And  I  shall  not  raise  it  in  the  same  fashion  he  did.  He 
expressed  the  point  of  view  that  some  of  us  that  it  would  be  desir¬ 
able — and  I  think  you  said  you  were  assured  of  that — to  eliminate  the 
poll  tax* 

Attorney  General  Katzenbach.  Yes. 

Senator  Hart.  But  you  expressed  some  doubt  with  respect  to  the 
availability  of  any  evidence  from  history  to  put  you  in  a  position  to 
argue  that  the  poll  tax  had  in  fact  been  used  as  a  device  to  discriminate 
and,  therefore,  was  a  violation  of  the  16th  amendment. 

Attorney  General  Katzenbach,  Yes, 

Senator  Hart.  I  would  like  you  to  describe  to  what  extent  that  par* 
ticular  question  was  studied,  or  whether  your  comment  was  in  reply  to 
a  question  that  was  fired  at  you  here,  have  you  considered  recently  or 
for  a  long  period  of  time  the  possibility  of  taking  the  straight  opposi* 
tion  that,  going  back  to  legislative  debate,  some  of  the  States,  when 
they  enacted  the  poll  tax,  and  running  down,  have  you  considered  the 
possibility  of  taking  the  position  that  it  was  intended  from  birth  and 
through  its  lifetime  to  be  a  means  of  disenfranchising  the  voters* 

Attorney  General  Katzenbach,  To  answer  your  first  question,  it 
was  not  simply  in  response  to  a  question  here.  We  did  during  the 
period  that  this  bill  was  being  drafted  consider  that,  and  we  felt  that 
it  would  be  a  difficult  point  to  establish  even  though  there  is  evidence 
that  the  poll  tax  was  so  intended,  at  least  by  some  of  the  people  in  the 
State  legislatures  who  supported  and  put  in  a  poll  tax. 

The  Chairman.  Would  you  yield  ? 

Senator  Hart.  Yes, 

The  Chairman,  Isn’t  it  true,  that  in  my  State,  the  poll  tax  origi¬ 
nated  during  Reconstruction  by  a  Negro  legislator  f  Isn’t  that  the 
history  of  it  in  my  State? 

Attorney  General  Katzenbach.  I  accept  the  chairman’s  word  on 
that.  I  wouldn’t  have  an  independent  recollection  of  when  it  came 
into  the  State  of  Mississippi,  but  I  am  sure  that  you  are  accurate  in 
your  recollection, 

The  Chairman.  Now,  what  would  you  think  of  an  amendment  to 
this  bill  that  would  make  it  criminal  with  a  penalty  for  one  person 
to  pay  another’s  poll  tax,  or  loan  another  person  money  with  which  to 
pay  his  poll  tax?  You  take  some  organizations  like  the  CIO,  they 
could  go  down  there  and  pay  thousands  of  polltaxes  in  order  to  have 
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these  people  vote.  What  do  you  think  about  such  a  method  ?  I  think 
it  is  a  good  way  to  corrupt  an  election. 

Attorney  General  Katzenbach.  I  don’t  think  it  has  anything  to  do 
really  with  directing  an  election,  Senator.  They  are  not  paying  lor 
the  vote  when  they  pay  the  poll  tax.  I  would  think  it  would  be  almost 
impossible  to  administer  a  law  of  that  kind,  I,  for  example,  have  a 
loan  at  the  bank.  And  I  don’t  know  whether  the  $1.75  that  I  might 
pay  came  from  that  loan  or  came  from  independent  sources  or  some¬ 
thing  else.  ,  ^ 

The  Chairman,  Now,  there  is  no  point  in  making  a  ridiculous  state¬ 
ment  like  that.  Of  course,  it  wouldn’t  apply  to  loans  in  a  bank.  But 
where  people  go  out  and  loan  money  to  pay  poll  taxes  wholesale,  know¬ 
ing  at  the  time  the  money  is  not  gomg  to  be  repaid,,  what  is  your  judg¬ 
ment  as  to  whether  we  should  make  that  a  criminal  act  with  a  penalty 
in  an  amendment  to  this  bill  ? 

Attorney  General  Katzenbach.  I  would  be  opposed  to  it,  Senator. 

Senator  Hart,  Just  one  more  point  on  the  poll  tax.  And  your  com¬ 
ment  made  earlier  to  Senator  Javit&  . 

If  two  points  of  fact  could  be  developed,  first,  that  the  initial  appli¬ 
cation  of  the  poll  tax  came  from  a  legislature  or  a  State  constitutional 
convention  wherein  its  exponents  described  it  as  a  means  of  preventing 
Negroes  from  voting;  and,  second^  over  the  course  of  the  application 
of  the  law  in  a  particular  State  it  was  not  collected  systematically 
from  whites  but  was  always  demanded  of  Negroes,  with  that  com¬ 
bination  together,  wouldn’t  you  then  have  a  15th  amendment  case  that 
would  be  strong  ? 

Attorney  General  Katzenbach.  I  should  think  so,  Senator,  yes. 

The  Chairman*  Senator  Tydings. 

Senator  Typings,  I  have  a  couple  of  questions,  Mr,  Chairman. 

Mr.  Attorney  General,  on  section  3(a)  of  the  bill  where  it  refers  to 
50  percent  of  persons  or  voting  age,  what  about  the  situation  where 
you  have  a  county  or  where  youTiave  more  than  5Q  percent  of  the 
people  voting,  but  some  sort  of  a  test  or  device  which  kept  1  or  2  or  8 

Sercent  of  the  eligible^  from  voting,  how  would  they  be  protected  un- 
er  this  law  ? 

Attorney  General  Katzenbach,  Th^y  wouldn’t. 

Senator  Typings.  Why  did  you  put  such  a  provision  in  the  law? 
Attorney  General  Katzenbach.  We  felt  that  there  might  be  isolated 
instances  like  that  that  we  could  effectively  use  the  provisions  of  the 
1957,  I960,  and  1964  acts  to  deal  with  counties  that  might  be  outside 
the  scope  of  this  law.  We  felt  that  that  would  be  adequate.  We  were 
unable  to  draft  a  law  that— perhaps  some  of  us  can— we  were  unable 
to  draft  a  law  where  we  could  have  the  same  objective  criteria  which 
we  felt  would  stand  up  constitutionally  and  still  cope  with  this  kind 
of  situation.  We  felt  that  we  could  cope  with  it  under  existing  laws, 
although  perhaps  not  entirely  satisfactorily.  It  wasn’t  done  rroiti  a 
desire  to  permit  any  discrimination  in  voting,  but  .merely  because  we 
couldn’t  devise  a  better  law  than  this  to  deal  with  it. 

Senator  Typings.  Thanfcyou,  * 

On  page  3,  down  in  line  17— and  this  is  a  provision  in  the  law  which 
has  to  do  with  the  right  of  a  State  or  subdivision  to  appeal  to  a  three- 
judgrs  district  court  for  declaratory  j  adgment  that  they  have  not  been 
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engaging  in  any  discriminatory  practice*  and  have  an  examiner  pro¬ 
cedure — down  in  line  17  it  reads: 

,  No  declaratory  Judgment  shall  Issue  Under  tbta  subsection  with  respect  to  any 
petitioner  for  a  period  of  ten  years  after  the  entry  of  a  final  judgment  of  any 
court 


And  you  will  recall  that  there  was  some  discussion  yesterday  about 
what  that  final  judgment  of  any  court  meant.  And  I  am  not  clear  in 
my  mind  whether  that  final  judgment  of  any  court  would  also  refer  to 
a  declaratory  judgment  handed  down  under  the  provisions  of  subsec¬ 
tion  (c),  because  it  would  make  a  difference - 

Attorney  General  KaWenbach,  It  was  not  our  intention  to  do  so. 

Senator  Typings,  In  other  words,  a  judgment  under  the  declaratory 
judgment  procedure  would  not  act  as  a  restriction  for  a  State  coming 
in  again! 

Attorney  General  Katzenbaoh,  That  is  correct, 

’’  Senator  Typings.  To  make  it  clear*  the  situation  would  arise  if  the 
State  initially — if  the  acceleration  procedure  went  into  effect  and  an 
examiner  was  appointed  and  the  State  petitioned  in  the  district  court* 
and  the  District  of  Columbia  court  said*  we  do  find  that  you  have  had 
a  discriminatory  practice,  and  we  won’t  issue  a  declaratory  decree. 
And  the  State  goes  ahead  and  corrects  its  situation,  and  2  years  later 
the  State  files  another  petition  with  the  District  of  Columbia  District 
Court,  then  this  petition  here  would  not  act  as  an  automatic  bar  for 
that  State  coming  in  again,  and  the  second  time  they  might  have  taken 
care  of  the  situation,  and  the  court  could  conceivably  find  that  the 
situation  had  been  remedied,  and  that  there  were  no  discriminatory 
practices  and  therefore  the  examiners  would  be  removed? 

Attorney  General  Katzenbach*  That  is  correct. 

Senator  Typings.  Finally,  on  page  11,  subsection  11(b),  you  have 
the  paragraph : 


No  court  other  than  the  District  Court  for  the  District  of  Columbia  shall 
have  jurisdiction  to  Issue  any  declaratory  judgment  or  any  restraining  order  or 
temporary  or  permanent  injunction  against  the  execution  or  enforcement  of  any 
provision  of  this  Act, 

Why  do  you  feel  it  necessary  to  prohibit  any  district  court  anywhere 
in  the  country  from  acting  under  this  except  the  District  of  Columbia 
court? 

Attorney  General  Katzenbach,  Because  originally  the  determi¬ 
nations  are  to  be  made  in  the  three-judge  court  in  the  District  of 
Columbia,  Senator,  And  it  seems  to  us  that  if  the  integrity  of  that 
practice  were  to  he  preserved,  then  you  had  to  have  a  corresponding 
provision  here,  otherwise  you  are  going  to  have  the  act  tested  in  a 
variety  of  different  courts.  So  it  seemed  to  us  that  the  important 
thing  was  to  get  thia  oct  tested,  to  get  it  tested  in  one  court,  and  not 
to  interfere  with  the  jurisdiction  of  that  court,  and  provide  an  appeal 
to  the  Supreme  Court. 

Senator  Typings.  I  am  in  complete  sympathy  with  what  you  are 
tiring  to  do.  But  are  there  any  other  such  similar  statutes  or  laws 
where  they  would  restrict  it,  say,  to  the  district  court  of  Maryland,  or 
any  other  State  !  ,f 

Attorney  General  Katzenbach.  Well,  the  OPA  example  would  be 
one. 
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'  Senator  Tidings.  That  is  all,  Mr.  Chairman.  Thank  you.  . 

:  ■  The  Chairman.  Senator  Javits,  •  ;  , 

Senator  Javits.  Mr.  Attorney  General,  section  S(a)  of  th*  adminis¬ 
tration's  bill  applies  “in  any .  Federal,  State,  or  local  election,”,  line 
,6,  pageS.  Does  that  include  primaries  ? 

Attorney  General  Katzbnbach.  Yes. 

Senator  Javits.  Now,  should  not  that  be  spelled  out  somewhere  in 
the  definitions? 

Attorney  General  Katzenbach.  I  think  it  is  unnecessary,  but  I 
would  have  no  objection  to  a  suitably  broad  definition. 

Senator  Javits.  But  that  is  the  intention  of  it  ? 

Attorney  General  Katzenbach.  Yes,  it  is,  Senator. 

Senator  Javits.  Now,  I  am  very  interested  in  the  scheme  of  this 
bill,  Mr.  Attorney  General,  and  X  would  like  to  be  sure  that  it  is  very 
clear — I  believe  it  is,  but  perhaps  it  is  not.  Does  this  bill  apply  to  a 
State  which  does  not  have  any  test  or  device  as  a  qualification  for 
voting  as  defined  in  section  3(b),  page  2,  lines  13  to  22 1 

Attorney  General  Katzenbach.  No;  it  does  not,  Senator. 

Senator  Javits.  So  that  even  though  there  may  be  broad-scale  dis¬ 
crimination  in  violation  of  the  16th  amendment  in  counties  of  States 
or  perhaps  even  in  entire  States — though  I  doubt  that  is  so — which 
have  no  test  or  device  or  what  is  commonly  known  as  literacy  tests, 
you  would  not  be  reaching  under  this  bill  those  situations? 

.  Attorney  General  Katzenbach.  That  is  correct,  Senator.  ' 

Senator  Javitb.  Can  you  give  us- — 

The  Chairman.  Would  you  repeat  that  question  ?  You  are  talk¬ 
ing  about  New  York? 

Senator  Javits.  No.  I  might  say  for  the  information  of  the  Chair 
that  I  would  be  quite  happy  to  adopt  a  sixth-grade  education  which 
would  eliminate  New  York’s  literacy  tests  which  bar  Puerto  Bicans 
who  speak  only  Spanish. 

The  Chairman.  What  was  your  question? 

Senator  Javits.  The  question  related  to  something  else. 

My  question  is,  Does  this  bill  apply  to  a  county  or  a  State  in  which 
there  is  discrimination  and  denial  of  voting  under  the  16th  amend¬ 
ment  which  does  not  have  a  test  or  device,  or,  in  common  language,  a 
literacy  test  as  a  qualification  to  vote  ? 

Attorney  General  Katzenbach.  No ;  it  does  not,  Senator. 

Senator  Javits.  Now,  what  is  the  rationale,  Mr.  Attorney  General, 
for  that  distinction?  ,  _  ... 

Attorney  General  Katzenbaoh.  The  rationale  for  that  distinction 
is  that  we  hare  found  that  these  tests  and  devices  have  been  the  most 
frequently  used  method  of  discrimination  against  Negroes.  And 
therefore,  because  they,  have  been  so  used,  it  was  to  eliminate  their 
use  for  that  purpose  in  those  areas  as  tested  by  the  protection  provision 
that  we  drafted  the  bjliin  this  way. 

As  I  said  earlier  to.  Senator  Tydings,  I  don’t  know  of  any  way  of 
drafting  a  bill  to  reach  other  areas  of  discrimination  unless  a  formula 
similar  to  that  of  section  3(a)  can  be  derived.  I  don’t  know  of  places 
other  than  these  where  these  tests/and  devices  have  been  used  to  dis¬ 
criminate  against  Negroes.  Now,  it  may  be  that  such  instances  exist 
in  some  place,  but  I  don?t  know  where  they  are.  I  think  there  are 
some  areas — I  would  have  to  qualify  that— -f  think  there  are  some 
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areas  in  northern  Florida,  for  example,  where  there  may  be  discrimi¬ 
nation.  And  I  believe*  as  I  said  to  Senator  Ty  dings,  that  we  could 
deil  with  those  areas  tinder  the  provisiohs  of  the  pnorlaws. 

But  it  wasn’t  drafted  to  exclude  any  areaswhere  discrimination  was 
practiced*  it  was  just  that  we  lacked  the  skill  and  ingenuity  to  find  a 
formula  that  would  accomplish  that  result.  If  the  Senator  has  one*  I 
would  be  happy  to  hear  it. 

Senator  Ervin,  If  the  Senator  would  yield,  are  you  going  to  apply 
this  law  to  some  Counties  in  northern  Florida? 

Attorney  General  Katzenbach.  Ho.  I  said  Florida  has  not  lit¬ 
eracy  tests.  But  I  believe  that  discrimination  in  voting  does  exist  in 
some  counties  in  northern  Florida,  and  they  would  not  be  covered  by 
this  bill. 

Senator  Jawps,  Now*  you  took  one  of  keys - 

Attorney  General  Katzenbach,  I  can’t  state  that  as  a  fact,  but  it  is 
my  belief  that  there  may  be  discrimination.  Since  I  have  no  evidence 
of  that*  I  don’t  wish  to  state  it  as  a  fact.  It  may  be  the  case. 

The  Chairman*  How,  you  stated  yesterday  that  the  reason  that 
only  44  percent  of  the  qualified  voters  in  the  State  of  Texas  cast  a 
ballot  last  year  was  on  account  of  the  poll  tax. 

Attorney  General  Katzenbach.  Yes, 

The  Chairman.  Have  you  got  any  basis  for  that  assertion  %  Have 
you  made  ant  investigation  in  Die  State  of  Texas? 

Attorney  General  Katzbnbach,  Hot  an  investigation.  I  have 
sought  the  opinions  of  those  familiar  with  the  situation  in  the  State 
of  Texas.  And  they  have  ascribed  to  that  low  figure. 

The  Chairman.  Who  are  those  individuals  you  have  talked  to? 

Attorney  General  Katzenbaoh.  The  people? 

The  Chairman,  Yes. 

Attorney  General  Katzenbaoh.  I  have  talked  to  people  from  Texas 
familiar  with  it,  a  number  of  them,  some  people  within  the  Depart 
ment  of  Justice  and  some  people  outside  of  the  Department  of  Justice, 
and  asked  for  an  explanation  of  this  figure,  I  think  on  their  part  as 
well  as  ray  own  it  rests  no  nothing  but  a  judgment,  they  think  that  this 
is  probably  the  reason. 

The  Chairman.  But  you  haven’t  made  any  investigation  to  deter¬ 
mine  the  fact?  / 

,  Attorney  General  Kaizenbach,  Ho,  Senator. 

J  Senator  Javtts.  Mr.  Attorney  General,  you  took  as  a  considerable 
basis  for  the  kind  of  statute  that  you  would  propose  to  us  the  figures 
which  showed  grave  deficiencies  in  the  number  of  people,  primarily 
Negroes,  registered  in  proportion  to  the.  total  eligible  population  in 
various  States,  is  that  correct?  You  gave  heavy  weight  in  your  con* 
sideration  of  what  kind  of  a  bill  to  draft  to  that  find  of  evidence? 

Attorney  General  Ka*zenbach,  For  the  Negro  population  in  gen¬ 
eral  it  is  difficult  to  get  accurate  statistics  for  the  kind  of  purposes 
you  would  need  under  section  3(a),  with  respect  to  Negro  registration, 
for  the  reasons  I  discussed  earlier  with  Die  chairman,  it  is  veiy  dif¬ 
ficult  to1  get  accurate'  figures,  and  the  State  doesn’t  keep  them  in  that 
way.  But  I  believe  that  there  are  some  substantial  non"1  Kite  popula¬ 
tions  in  all  of  the  States  which  would  be  coveted  by  this,  with  the 
possible  exception  of  Alaska,  and  I  think  there  may  even  be  a  pretty 
substantial  non  white' population  there. 
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Senator  Javtts,  Would  you  consider  as  an  eligible  source  for  the 
kind  of  consideration  you  gave  this  matter  the  UJS*  Commission  on 
Civil  Eights* 

Attorney  General  Katzenbach.  I  think  it  is  a  source,  I  don’t  believe 
it  would  satisfy  the  criteria  that  a  court  might  ask  on  this,  I  don’t 
think  their  figures  are  that  accurate. 

Senator  Javxts.  I  wasn’t  asking  about  a  court,  Mr.  Attorney  Gen¬ 
eral,  I  was  asking  you,  you  promised  your  desire  for  legislation  on 
certain  findings  that  you  made  and  certain  figures  that  youhad  gotten. 

Attorney  General  Katzenbach.  Yes. 

Senator  Javits.  I  assume  your  figures  on  Negro  voting  may  not 
satisfy  a  court,  because  we  don’t  know* 

Attorney  General  Katzenbach.  Yes, 

Senator  Javtts,  But  would  you  consider  the  U.S.  Civil  Rights  Com¬ 
mission  a  good  source  for  you  to  use  in  your  design  of  a  bill? 

Attorney  General  Kaisenbach,  I  don’t  want  to  cast  any  reflection 
on  their  figures,  Senator.  But  we  have  found  them  to  be  inaccurate 
in  some  instances. 

Senator  jAvrrs.  You  still  haven’t  answered  my  question. 

Attorney  General  Katzenbach.  I  don’t  know  what  you  mean  by  a 
good  source  for  me  to  use.  I  don’t  think  they  would  be  a  good  source 
on  which  to  premise  a  statute. 

Senator  Javtts.  Would  you  treat  with  respect  and  consideration 
worthy  of  your  evaluation  figures  of  the  U.S.  Civil  Rights  Commis¬ 
sion* 

Attorney  General  Katzenbach,  Yes,  for  certain  purposes,  Senator. 

The  Chairman.  For  what  purposes? 

Senator  Javtes.  We  will  find  out,  Mr.  Chairman.  I  will  pursue  it. 

Those  figures  show  for  22  counties  in  Arkansas,  5  counties  in  Florida™ 
and  several  counties  in  Texas,  11  counties  in  Texas,  that  the  voting  or 
the  Negro  population  in  those  counties  was  less  than  05  percent  of 
the  eligible  voters.  Now,  was  any  consideration  given  by  you  in 
designing  the  plan  of  this  bill  to  those  facts  or  facts  of  that  character 
with  respect  to  these  other  States  and  counties  of  those  other  States 
which  would  be  unaffected  by  the  administration’s  bin  * 

Attorney  General  Katzenbach,  YeSj  sir. 

Senator  Javtos.  And  give  us  your  thinking  on  that. 

Attorney  General  Katzenbach,  We  didn’t  believe  that  those  figures 
were  sufficiently  accurate  on  which  to  premise  a  triggering  clause  of 
the  kind  that  is  suggested  in  section  3  (a) . 

Senator  Javits.  Now,  a  triggering  clause  would  require  a  finding, 
would  it  not,  that  there  was  discrimination  in  voting  by  virtue  of  the 
triggering  you  adopted.  And  as  I  understand  it — and  you  tell  me  if 
I  am  wrong— you  felt  that  a  trigger  of  60  percent  or  less  of  voting  by 
the  whole  population  would  represent  to  a  court  a  legitimate  finding 
that  there  was  discrimination  in  violation  of  the  15th  amendment, 
whereas  a  trigger  of,  let  us  Say,  less  than  26  percent  of  the  total  num¬ 
ber  of  Negroes  votingwould  not* 

Attorney  General  Katzenbach,  No,  Senator,  If  we  had  accurate 
figures  on  the  number  of  Negroes  voting,  then  I  would  think  that 
that  might  serve  as  an  adequate  trigger.  I  was  trying  to  use  here 
figures  which  were  really  inconsistent.  They  came  from  the  census. 
And  in  addition,  we  simply  felt  that*  while  I  think  the  figures  from 
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.the  Civil  Rights  Commission  as  good  as  any  other  figures — I  don't 
.wish  to  cast  any  doubt  upon  them— they  didn’t  seem  to  r  e  to  have 
the  finality  of  census  figures,  because  they  must  be  based  to  a  large 
.extent  on  figures  derived  from  and  provided  by  the  States  themselves, 
And  we  came  across  anomalous  situation,  like  the  one  that  I  cited  in 
the  other  body,  where,  for  example,  more  people  voted  in  West  Vir¬ 
ginia,  according  to  the  census,  the  vote  count  mere,  than  the  State  of 
West  Virginia  said  were  registered. 

Senator  Ervin.  May  I  make  the  observation  that  the  Civil  Rights 
Commission  reported  that  Clay  County,  N.G.,  was  discriminating 
against  Negroes  in  registration  when  there  was  not  a  single  Negro 
living  in  the  county,  which  hears  out  the  observation  that  some  of  our 
figures  are  not  very  accurate. 

Senator  Javitb.  I  gather,  therefore,  that  the  Attorney  General  de¬ 
cided  that  he  was  on  a  sound,  ground  if  he  used  only  overall  voting 
figures  rather  than  make  any  effort  to  pin.  hiB  figures  to  voting  by  Ne¬ 
groes;  is  that  correct? 

Attorney  General  Katzknbach.  Yes,  because  1  thought  if  we 
pinned  it  to  the  other  we  would  have  to  go  to  litigation  with  respect 
to  the  validity  of  the  figures  used,  and  I  didn't  see  now  we  were  going 
to  defend  these,  if  you  could  find  mistakes  and  errors  of  this  kind. 

Senator  Javits.  You  would  have  to  go  through  litigation  for  the 
figures  you  used,  would  you  not? 

Attorney  General  Katzenbaoh.  No. 

Senator  Javitb.  You  provide  for  litigation  right  in  your  own  bill, 
you  provide  that  anybody  can  come  to  the  District  of  Columbia  and 
disprove  it  ? 

Attorney  General  Katzenbaoh.  No,  Senator. 

Senator  Javits.  You  don’t  feel  that? 

Attorney  General  Katzenbaoh.  That  is  not  correct,  Senator. 

Senator  Javits.  Just  give  me  the  correct  part  of  it 

Attorney  General  Katzenbaoh.  We  say  that  if  you  are  within  these 
.figures,  you  can’t  contest  the  findings  in  3(a),  but  you  can  say  that  you 
haven’t  discriminated. 

Senator  Javits.  Yon  can  show  that  you  have  not  discriminated? 

Attorney  General  Katzenbaoh.  Yes,  bnt  you  can’t  contest  the 
figures. 

Senator  Javitb,  Wouldn’t  you  give  exactly  the  same  rights  if  you 
got  much  closer  to  the  target  and  allowed  disapproval  for  discrimina¬ 
tion  if  the  standard  was  fixed  at — according  to  the  best  information 
that  the  President  had,  he  found  that  less  than  25  percent  of  the 
Negroes  in  a  particular  area  were  voting— if  you  fixed  a  standard 
like  that,  wouldn’t  you  get  closer  to  the  target,  because  you  would 
reach  more  places  where  there  was  discrimination?  They  would  have 
the  legal  right  anyhow  to  come  in  and  disprove  it ;  you  are  giving  them 
that.  You  say  that  is  sound  constitutionally,  ana  I  agree  with  you. 
Why  not  extend  it  so  that  you  really  hit  the  target  ? 

Attorney  General  Katzenbaoh.  Because  I  have  reservations  that 
that  would  be  sound  constitutionally,  Senator.  It  would  seem  to  me 
that  we  could  take  published  figures  of  the  kind  in  the  Census  Bureau, 
and  apply  those,  and  make  those  figures  incontestable.  I  would  think 
that  to  use  figures  such  as  those  you,  suggest— they  could  he  used,  you 
could  take  them  from  any  source  of  that  kind  that  yoii  wished— out  I 
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would  think  then  not  only  haVeto  ptove  that  you  have  been^dis-, 
criminating,  hut  you  vroyXa  Also  have  to;open  tip  those  figures  to  judi¬ 
cial  review,  I  don’t  think  you  could  do  that;  you  couldn’t  use  those 
figures  and  say,  now,  you  can  come  in  and  contest  the  figures;  -  I  be¬ 
lieve  that  figures  derived  as  the  Civil  Rights  Commission  derived  them ? 
could  probably  be  successfully  contested.  ^  . 

Senator  Javits,  Now,  you  do  give  the  right  to  the  individual  to 
continue  to  vote  even  while  the  contest  goes  oh ;  that  is  correct*  is  it f 
not* 

Attorney  General  Katzenbaoh*  Yes* 

Senator  Javits*  And  you  do  provide  that  the  contest  must  be  made 
in  a  certain  court  3 

Attorney  General  Katzenbaoh,  Yes* 

Senator  Javits.  And  you  do  provide  that  the  contestant  must  initi¬ 
ate  the  contest?  .  ' 

Attorney  General  Katzenbaoh,  Yes* 

Senator  Javitb*  Then  what  would  you  care  if  they  contested  the  fig¬ 
ures  on  Negro  voting?  If  they  can  disprove  it^  let  them  disprove  it* 
The  voting  would  go  on  just  the  same,  and  the  irremedi&l  damage  of 
being  deprived  of  a  vote  in  violation  of  the  16th  amendment  would 
not  have  been  imposed  upon  the  voter. 

'  Attorney  General  Katzenbaoh,  Unless,  of  course,  the  court  could — 
and  in  my  judgment  it  could  under  this  statute — while  the  determina¬ 
tion  was  being  made  under  section  3(e)?  I  think  that  court  could  en¬ 
join  the  application  of  this  act  pending  the  determination  of  the 
declaratpiyjudgment.  ^  ^ 

Senator  Javits*  Now,  the  bill  is  very  explicit; '  It  reads  as  follows: 

If  the  court  determines  that  neither  the  petitioner  nor  any  person  acting  un¬ 
der  color  of  law  has  engaged  during  such  period  In  any  act  or  practice  denying 
ov  abridging  the  right  to  vote  for  reasons  of  race  or  color,  the  court  shall  so 
declare  and  the  provisions  of  subsection  (a)  and  the  examiner  procedure  estab¬ 
lished  in  this  Act  shall,  after  Judgment,  be  applicable  to  the  petitioner* 

Now,  doesn’t  that  clearly  imply,  then,  that  in  the  interim  it  shall  be 
applicable!  And  do  yon  still  feel  that  that  is  a  nullity,  and  the  court 
can  disregard  that  and  go  ahead  and  issue  a  stay  anyhow  i 
Attorney  General  Katzenbaoh.  I  don’t  say  that  that  is  a  nullity,  and 
I  don’t  say  that  the  court  would  disregard  it.  I  see  nothing  in -this' 
provision  as  it  is  presently  drafted  that  would  prevent  a  court,  this1 
court,  from  issuing  an  order  restraining  enforcement  of  this  act  against 
this  petitioner  unless  that  determination  has  been  made.  If  the  court’ 
did  not  issue  such  a  statement,  this  act  would  be  applicable. 

Senator  Javtts.  So  we  come  down  to  the  narrow  proposition— and 
correct  me  if  I  am  wrong— we  come  to  the  narrovf  proposition  that  as 
the  matter,  stands  now,  tne  court  would  stay  these  proceedings  while  a 
State  was  endeavoring  to  prove  that  it  did  not  discriminate. 

Attorney  General  Katzenbaoh.  Yes.  •  • 

Senator  Javits.  And  if  you  use  that  provision,  section  201(a)  of  S. ' 
1517,  to  meet  these  cases  to  which  I  have  referred,  then  the  court  could  ' 
stay  just' the  same  while  it  is  considering  not  only  the  claims  of  the 
States  or  subdivisions  that  didn’t  discriminate,  but  the  allegation  that 
25  percent— the  finding  that  25-  percent  or  loss  of  Negroes  actually 
were  voting,  is  that  correct  ?  ■  ■ 

Attorney  General  Katzenbaoh.  Yes,  Senator.  ' ! 
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Senator  Javits. .  It  wouldn't!**  any  constitutional  question,  it  would 
just:  be,  a  narrow  question  bfwhat  State  of  fact  the  courtswouM  be  con¬ 
sidering  under  section  8  (c)  which  yon  have  in  the  act  ? 

.  Attorney  General  Katzenbaoh.  I  don’t  see  bow  a  State  would  con¬ 
test,  thosp  figures.  I  dpn’t  knpw  how  on  earth  you  would  prove  the 
accuracy  of  those  figures,  particularly  whan-  the.  Civil  Eights  Comrais- 
eion  themselvessay  that  registration  figures  vary  widely  in  their  ac¬ 
curacy.  The  burden  wonldbe  to  show  the  accuracy  of  those  figures. 
And  I  think  they  would  bei  very  hard  put  to  show  the  accuracy  of  those 
figures. 

.  Senator  Javits.  Whether  or  not  they  would  be  hard  put,  all  that  I 
am  trying  to  get  from  you - 

Attorney  General  Katzenbacii,  I  don’t  think  it  would  accomplish 
anything.  .  r 

Senator  Javits.  I  think  you  would  accomplish  a  great  deal,  and  you 
would  reach  the  total  target  of  discrimination  which  you  ore  no* 
reaching  by  this  bilL  definitely. 

Attorney  General  Katzenbaoh.  One,  it  wouldn’t  reach  the  total 
target  if  the  figures  are  no  good  and  they  are  easy  to  get  at,  it  wouldn’t 
touch  it.  .It  would  increase  the  litigation,  you  would  have  more  liti¬ 
gation  on  the  subject. 

Senator  Javtts,  I  assume  that  the  U.S.  Civil  Eights  Commission 
would  just  as  stubbornly  defend  its  figures,  or  at  least  be  entitled  to 
some  credit,  as  you  axe  today  in  dismissing  it,  since  it  is  a  responible 
Government  agency . 

Attorney  General  Katzenbaoh.  They  didn’t  defend  it  in  the  intro¬ 
duction,  they  said  registration  figures  themselves  vary  widely  in  their 
accuracy. 

Senator  Javtts. ' 'Nonetheless,  they  issued  figures  which  they  repre¬ 
sented  to  the  world  as  figures  accurate  enough  for  them  to  issue  under 
their  imprimatur  as  a  distinguished  commission  of  the  United  States. 
And  they  found  in'  their  report  that  there1  was  discrimination  in  vot¬ 
ing  in  those  very  counties,  they  found  that  as  a  fact-.  Now,  would 
you  rank  them  as  an  agency  entitled  to  the  same  accreditability  as  tbe 
Attorney  General  1 

Attorney  General  Katzenbaoh.  I  would  certainly  say  that  they  are 
a  responsible  agency,  and  their  figures  deserve  all  the  accreditability 
which  figures  derived  in  that  way  are  entitled  to. 

Senator  Javits.  Mr.  Attorney  General,, would  you  agree  with  me, 
then,  that  when'  we  talk  about  whether  or  not  to  include  any  such 
figures  as  I  'have  referred  to,  we  are  talking  about  policy,  not  consti¬ 
tutionality?  > 

Attorney  General  Katzenbach.  I  was  talking  about  constitutional¬ 
ity.  I  agree  with  you  on  the  policy,  we  should  attempt  to  include  those 
areas  if  we  can. 

Senator  Javits.  Would  you  consider,  therefore,  do  I  understand  you 
to  say  that  you  would  consider  such  a  provision  to  be  unconstitutional, 
whereas  your  provision  for  60  percent  is  constitutional  ? 

Attorney  General  Katzenbach.  T es,  Senator — unless  you  give  them 
the  opportunity  to  contest  those  figures*  I  would  think  the  burden  of 
establishing  the  correctness  of  those  figures  would  be  upon  the  Gov¬ 
ernment  in  those  instances,  I  don’t  see  now  you  cohid  meet  that  test. 
So  I  think  it  would  be— I  am  afraid  that  the  effort  to  do  it  in  that  way, 


VQ^DfG  RIGHTS  151 

Senator — we  certainly  considered  that  approach,  and  wp  felt  we  ,wquld 
be  holding  out  a  pronueej.wipch  would  be  a,  futile  one.  .  .  . . 

Senator  Javitb.  .  Nowythe  figures .  that  .you  fiave,  thatjis,  the  50- 
percent  figures,  are ‘based  on  the  census,  whereas .’these  wpuld  be  based 
on  estimates,  is  that  rigbtf 

Attorney  General  KA^EiraAQH.  Yes;  that  is  right. 

Senator  JAvprs.  And  they  would  raise  ,  an  additional  question  of 
fact?  .  , 

Attorney  General  Katzenbaoh:.  Yes.  .  ■ 

Senator  Jayne.  Who  has  the  burden  of  proof  now  in  a  litigation, 
in  your  judgment,  under  section  3(e)? 

Attorney  General  Katzenbaoh.  The  burden  of  proof  on  the  dis¬ 
crimination  issue,  because  it  was  the  State  or  political  subdivision.  : 

Senator  Javits.  Nonetheless,  you  feel  that  you  couldn’t  apply  the 
same  provisions  to  the  burden  of  proof  on  the  factual  finding  that 
there  was  discrimination  in  other  districts  against  the  15th  amendment 
which  did  not  have  a  literary  test? 

Attorney  General  Katzenbaoh.  Yes,  I  would  think  that  would  be 
very  difficult,  Senator. 

Senator  Javeps.  Do  you  think  it  would  be  difficult  enough  to  make 
the  difference  between  constitutionality  and  unconstitiitionality,  un¬ 
less  you  put  the  burden  of  proof  on  the  Government  ? 

Attorney  General  Katzenbaoh.  I  would  think  that  it  might  well, 
Senator. 

Senator  Javits.  Suppose  you  put  the  burden,  of  proof  on  the  Gov¬ 
ernment  and  had  another  title  of  this  bill  to  cover  that  situation,  what 
would  be  wrong  with  that?  That  would  be  an  improvement  over. the 
actsof  1957  and  1960;  would  it  not? 

Attorney  General  Katzenbaoh.  I  think  that  would  be  all  right, 
Senator,  except  that  I  doubt  if  we  could  ever  get  that  burden. 

Senator  Javits.  Nonetheless,  you  haven’t  been  able  to  meet  the  bur¬ 
den  with  1957  and  1960  either,  because  you  are  here  now  with  new  leg¬ 
islation  for  examiners.  Why  not  therefore  give  the  examiners  a 
remedy  in  a  case  where  you  can  meet  that  burden  ?  You  wouldn’t  be 
unable  to  meet  it  in  every  case. 

Attorney  General  Katzenbaoh.  I  was  using  the  word  “burden,”  I 
think,  in  a  different  sense  there, 

Senator  Javits.  I  meant  the  burden  of  proof  on  the  figures.  Do 
you  see  anything  unconstitutional  about  it,  therefore,  if  we  did  put 
the  burden  of  proof  on  the  United  States  in  such  a  case? 

Attorney  General  Katzenbaoh.  No.  Z  think  that  would  be  con¬ 
stitutional. 

Senator  Javits.  And  that  would  make  the  difference  between  con¬ 
stitutionality  and  unconstitutionality? 

Attorney  General  Katzenbaoh.  I  think  it  might. 

Senator  Javits.  I  thank  you. 

Now,  I  have  just  a  few  other  questions,  Mr.  Attorney  General.  Z 
would  like  to  come  to  the  poll  tax  business,  a  matter  which  interests 
me  greatly.  I  notice  that  you  provide  for  the  examiners  to  be  col¬ 
lection  agents  for  the  poll  tax.  , 

Attorney  General  katzenbaoh.  Yes. 

Senator  Javits.  Do  you  think  that  is  a  good  moral  position  for  the 
United  States? 
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Attorney  General  Katzenbach.  It  is  a  very  good  practical  position; 
if  thesq  people  get  to  vote;  I  dislike  coliednng  poll  taxes  and  sup- 
porting  legislation  which  does  that,  but  I  am  more  interested  in  get¬ 
ting  people  to  Vote  than  I  am  in  the  distastefulness  of  collecting  a  poll 
tax* 

Senator  Javits,  May  I  point  out  to  the  Attorney  General  that  I,  too, 
am  a  cosponsor  of  this  bill,  so  I  am  making  not  moral  judgments* 
But  I  would  just  like  the  Attorney  General’s  view. 

Attorney  General  Katzenbach.  I  don’t  like  the  poll  tax,  I  have  tried 
to  tnake  It  clear  that  I  don’t  like  the  poll  tax.  But  there  are  legal 
problems  involved  and  constitutional  problems  involved. 

Senator  Javits,  Now,  as  to  the  poll  tax,  you  only  call  for  the  col¬ 
lection  of  1  year’s  poll  tax,  and  that  is  to  be  paid,  as  I  understand,  to: 
the  examiner.  '  ■ 

Attorney  General  Katzenuach.  Yes. 

Senator  Javits.  Now,  isn’t  it  a  fact  that  if  you  do  that,  you  are  im¬ 
mediately  suspending  certain  State  laws  as  to  accumulated  poll  tax! 

Attorney  General  Katzenbach.  Yes. 

Senator  Javits,  And  you  have  explained  that  you  think  that  that 
can  be  done — and  again  correct  me  if  I  am  wrong— because  of  the 
heritage  of  denial  of  the  right  to  vote,  therefore  the  poll  tax  waa-not 
earned? 

Attorney  General  Katzenbach.  Correct 

Senator  Javits.  Now,  isn’t  it  a  fact  also  that  you  would  be  suspend¬ 
ing  that  part  of  the  State  law  which  calls  for  paying  the  poll  tax  in 
future  at  a  certain  time ! 

In  other  words,  you  say  specifically  that  he  can  accept  them  without 
any  regard  to  when  the  State  requires  them  to  be  paid ! 

Attorney  General  Katzenbach.  Yes, 

Senator  Javits.  Now,  in  some  States— and  will  you  Correct  me  if 
I  am  wrong — I  think  one  of  them  is  Mississippi — you  have  to  pay  your 
poll  tax  over  a  year  before  you  seek  to  exercise  the  right  to  vote. 

Attorney  General  Katzenbach^  Yes, 

Sentaor  Javits,  So  that  this  bill  sort  of  cuts  the  line  at  the  point 
that  you  will  not  collect  all  poll  taxes,  you  would  collect  new  ones,1 
ahd  you  would  collect  them  as  the  United  States  pleases  rather  than  as 
the  State  provides ! 

Attorney  General  Katzenbach.  With  reason. 

Senator  JavttS.  With  reason.  Now,  >y  the  same  analogy— and 
again  in  order  to  implement  the  16th  amendment  assurances  that  there 
shall  be  no  discrimination,  and  there  having  been  no  discrimination, 
that  we  apply  appropriate  action  to  see  that  people  get  their  right  to 
vote — why  can’t  we  sweep  the  poll  taxes  aside,  if  you  can  sweep  aside 
the  State  law  in  part,  why  can’t  we  sweep  it  aside  entirely ! 

Attorney  General  Katzenbach.  The  reason,  Senator,  was  that  we 
felt  that  the  people  have  been  discriminated  against  in  the  administra¬ 
tion  df  literacy  tests,  that  they  had  no  incentive  to  pay  poll  tax.  They 
couldn’t  register  to  vote.  And  therefore,  if  they  had  no  incentive  to 
pay  that  poll  tax,  being  unable  to  register  to  vote  for  other  reasons,  that 
by  an  implementation  of  the  16th  amendment  we  could  make  provision 
for  the  payment  of  that  poll  tax  once  those  other  Unconstitutional  bar¬ 
riers  had  been  removed. 
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'  Sowe  attempted  to  do  it  In  just  that  way.  In  othterworda,  we  swept 
it  away  in  part,  because  we  swept  avraytMt  part  which  tfalsMStedto 
the  15th  amendment.  !'- 

The  Chairman.  Yes.  But  the  quetfibh  wOs  if  you  had  thepowerto’ 
sweep  it  away  in  part,  why  didn’t  you  have  the'  power  to  sweep  ft  away 
altogether?'  '  :  . 

Attorney  General  Katzenbach?.  I  was  coming  to  that.  I  Wail  saying 
that  we  swept  away  that  part  of  it  whith  We  believed  you  could  show 
was  in  violation  of  the  15th  amendment  and  necessary  for  its  enforce¬ 
ment.  We  did  not  sweep  away  that  part  of  it  which  we  did  not  think 
we  could  show  to  be  a  violation  of  the  15th  amendment. 

The  Chairman.  I  think  Senator  Javits  is  making  a  very  fine  argu¬ 
ment  as  to  the  constitutionality  of  this  bill.  : 

Senator  Dibksen.  We  suspended  it,  we  suspended  the  poll  taxes  in 
the  post,  for  the  very  simple  reason  that  he  didn’t  get  anything  for  his' 
poll  tax,  he  couldn’t  vote. 

Attorney  General  Katzbnbach.  That  is  right,  because  he  was  die-’ 
criminated  against  on  other  15  th  amendment  grounds. 

Senator  Javits.  Now,  do  you  then  connect  this  denial  of  opportq- 
nity  to  vote,  which  means  that  he  shouldn't  pay  ilia  back  poll'  tax  also 
with  the  timing  os  to  when  he  should  pay  it  currently  ?  What  do  you 
say  about  that?  That  changes  the  State  law  in  futuro. 

Attorney  General  Katzenbach.  Yes.  And  we  do  that  for  the  rea- 
eon  that  in  many  States  the  payment  of  the  poll  tax  would  be  required 
so  far  back  in  terms  of  time  in  relationship  to  the  date  that  he  voted 
that  he  wouldn’t  have  an  opportunity,  and  it  would  be  all  the  way  back 
to  a  time  when  he  was  being  discriminated  against  and  didn’t  have  an. 
opportunity  to  register.  Therefore,  to  cut  that  away,  we  said  it  was 
sufficient  if  he  paid  his  poll  tax  at  the  time  of  registration  and  before 
voting  on  this  one  chart  only  proposition.  And  that  was  very  nicely 
done— most  States  that  have  a  poll  tax,  Senator,  do  require  the  pay¬ 
ment  of  that  quite  some  time  in  advance  of  voting  in  the  election. 
And  I  believe  It  is  correct,  as  you  stated,  that  it  is  19  months  in  the 
State  of  Mississippi,  ana— I  have  forgotten,  6  or  10  months  in 
Virginia. 

Senator  Hritska.  Six. 

Attorney  General  Katzbnbach.  Six.  But  it  is  quite  a  period  of 
time  before  the  election.  And  other  States  vary  in  that.  And  I 
think  it  is  quite  a  time  before  in  Texas  as  well. 

The  Chairman.  What  is  so  horrible  about  a  poll  tax?  It  is  noth¬ 
ing  in  the  world  but  a  contribution  to  the  schools  in  my  State.  And  it 
was  poqsed  by  a  Reconstruction  legislature. 

Attoriiey  General  Katzenbach.  Senator,  my  own  views  On  the  poll 
tax,  the’ reason  I  don’t  like  the  poll  tax  is  that  I  don’t  think  people 
should  have  to  pay  money  for  the  privilege  of  voting. 

The  Chairman.  That  is  something  that  is  to  be  decided  in  the  State’ 
itself,  the  amount  is  so  small  that  it  certainly  doesn’t  keep  any  per¬ 
son  from  voting.  They  are  not  that  poor. 

Attorney  General  Katzenbach.  The  amount  is  generally  small. 

The  Chairman.  $2  ayear.  ,  ' 

Attorney  General  Katzenbach,  I  think  it  serves  as  an  obstacle  to 
voting. '  And  the  reason  that  I  use  this  in  talking  about  the  Texas  fig¬ 
ures  is  because  you  have  got  to  pay  your  poll  tax,  you  have  got  to 
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na^fliritifti1  to  pay  your  ppll  tax,  and  thony  ou  have  got,  to  pay  it.  before 
ypn  ayenlmow  who  the  candidates  are.  .  ,  ,  ■ 

Tlie  CttAiBMAN.  You  pay  it  when  you  pay  your  other  taxes.  And 
a  person  over60  years  of  age  ia  exempt. 

.  Attorney  General  Katzenbach.  Over  60  ? 

'  The  Chairman.  Yes,  sir.  In  some  States  veterans  are  exempt. 

,  Attorney  General  Katzbnbach.  Yes,sir.  ,  ,  ■ 

The  Chairman.  I  don’t  see  where  it  keeps  anybody  from  voting. 

.  Attorney  General  Katzbnbach.  Well,  it  has  been  used  in  a  dis¬ 
criminatory  way  sometimes,  at  least  according  to  the  courts.  The 
Fifth  Circuit  found  that  it  was  discriminatorily  administered  m  Tal¬ 
lahatchie  County,  Miss.  And  I  think  it  presents  a  possibility  of 
discrimination!  -  .  ,  ,  ,  ,  , 

The  Chairman.  Anybody  can  pay  it,  anybody,  wlute  or  black,  if 

they  have  got  the  money,  can  pay  it. 

Attorney  General  Katzbkbach.  Well)  there  have  been  problems* 
Senator,  on  that,  because  if  a  fellow  doesn’t  think  he  can  get  registered 
to  vote,  he  hasn’t  cot  much  incentive  to  pay  it  and,  if,  as.  in  Talla¬ 
hatchie  County,  he  has  got  to  go  down  and  pay  it  to  the  sheriff  who  is 

not  in  Tallahatchie - 

The  Chairman.  Where  in  Tallahatachio? 

Attorney  General  Katzenbacii.  I  don’t  know  where.  The  case  was 
the  United  States  v.  Dogan,  and  the  sheriff’s  name  was  Dogan. 

The  Chairman.  I  knew  him.  . 

What  do  your  records  show  about  Panola  County,  Miss..  1  just 
want  to  see  how  accurate  your  records  are. 

Attorney  General  Katzbnbach.  This  is  a  pretty  good  county  in 
Mississippi,  because  there  was  a  lawsuit  up  thpre.  Do  you  want  the 
figures  for  1964,  or  for  other  years,  Senator?  I.  have  the  figures  for 
1961,  early  1963,  late  1963,  and  then  1964.  Do  you  want  them  all  ? 
The  Chairman.  Yes,  sir. 

Attorney  General  Katzbnbach.  Well,  on  October  22,  1961,  there 
were.7,639  white  persons  of  voting  age,  and  4,7 55  were  registered,  which 
was62  percent.  . 

For  the  same  (late,  Negroes,  there  were  7,250.  One  was  registered, 
which  is  0.0404  percent. 

Senator Dibksen.  Howmany  were registered?  , 

,  Attorney  General  Katzbnbach.  On  the  date  March  21,  1.963,  the 
same - 

The  Chairman.  Since  the  suit,  how  many  were  registered  f 
^Attorney  General  Katzbnbach.  Since  the  suit  ? 

The  Chairman.  Yes.  '  , 

Attorney  General  Katzbnbach.  The  suit  was  decided  on  May  2i, 
1964,  and  the  order  was  issued  sometime  after  that  before  the  end. 
of  1964.  And  since  that  date  in  the  registration  process,  430  whit® 
have  applied,  and  417  have  been  accepted,  and  13  nave  been  rejected. 
There,  were  1,037  Negroes  who  have  applied,  and  854  have  been 
rented  and  183  rejected*  ■  . 

The  Ciiajbmax,  The  point  is,  why  do  you  need  this  drastic  billt 
Why  can^t  It  be  done  by  the  laws  on  the  book  ?  I  think  that  county 
is?  a  good  illustration.  ! 

Attorney  General  Katzenbacii.  This  is  a  good  .example; Senator , 
We  brought  a  suit  there  on  October  26,  1D6L  We  got  a.  judgment 
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finally  on  May  22,  1964,  And  we  got  a  very  good  order  on  that'  in 
terms  of  Negro  registration.  And  it  is  one  of  two  good  Orders  that  we 
have  in  the  State  of  Mississippi.  And  since  that  order,  Negroes  who 
Jmve  applied,  I  think,  have  been  fairly  treated.  And  the  result  has 
been  that,  as  I  indicated,  854  have  been  registered,  whereas  at  the  last 
time  we  filed  the  lawsuit,  1  was  registered/ 

The  Chairman,  I  think  that  is  much  better  than  throwing  the 
Constitution  of  your  country  out  the  window, 'which  is  what  we  are 
doingif  we  enact  this  bill. 

'  ^Senator  Javits,  MivKatzenbach,  what  are  the  sources  of  the  figures 
you  are  using  now  ? 

Attorney  General  Katzenbaoh,  Our  lawsuits,  based  on  our  investi¬ 
gation,  plus  the  census  figures. 

Senator  Javits.  The  investigation  of  the  Department  itself! 

Attorney  General  Katzenbach.  Yes.  We  went  through  the  rec¬ 
ords,  and  they  are  based  on  our  own  examination  of  the  records. 

Senator  Jayitb.  May  I  call  to  your  attention  the  fact  that  the  U.3. 
Supreme  Court  doesmt  seem  to  have  as  much  trouble  with  figures  on 
Negro  voting  as  you  do.  1  call  your  attention  to  the  case  of  the  United 
States  v,  Mwmsippi)  decided  March  8, 1965,  in  which  the  whole  pre^ 
amble  to  the  case  deals  with  how  many  Negroes  did  or  did  not  vote. 
And  the  recital  of  the  facts  ends  up  as  follows,  at  page  6  of  the- 
pamphlet  opinion : 

It  is  apparent  tliat  the  cam plftjut  which  the  majority  of  the  district  courts — 

■  f ' 

To  wit,  a  complaint  that  there  was  discrimination  throughout  the 
whole  State  of  Mississippi — 

It  is  apparent  that  the  complaint  which  the  majority  of  the  district  courts  dis¬ 
missed  charged  a  longstanding,  carefully  prepared  and  faithfully  observed  plan 
to  byr  Negroes  from  voting  In  the  #tate  of  Mississippi,  a  plan  which  the  regis¬ 
tration  statistics  included  in  the  complaint  would  seem  to  show  has  been  re¬ 
markably  successful. 

I  call  it  to  your  attention,  Mr.  Kataenbach,  in  considering  whether 
or  not  it  is  justified  to  say  that  you  couldn’t  use  the  figures  on  this 
issue  of  denial  to  Negroes  on  votmg. 

Attorney  Generaf  Katzenbach.  I  am  sure  you  are  aware  that  the 
Court  took  those  figures  f rppa  the  complaint  which  the  Department  of 
Justice  filed  in  the  case. 

Senator  Javtts.'  Great,  bo  mucli  the  better. 

Attorney  General  Katzenbagh.  And  the  figures  were  not  con¬ 
travened.  And  the  issue  was  one  of  procedures  and  parties  to  the  case, 
and  whether  or  not  those  people  could  be  joined.  So  foii  the  purposes 
of  this  lawsuit,  these  figures  were  accepted  by  the  Court. 

Now,  that  is  a  somewhat  different  proposition  than  testing  the 
figures. 

Senator  Javitb.  I  don’t  think  it  is.  But  perhaps  J.  don’t  understand 
you  exactly.  Understand  my  point,  Mr.  Katzenbach  ?  I  think  that  we 
are  striking  iii  this  legislation,  desirable  as  it  is — and  I  am  all  for  ib— * 
only  a  part  of  a  target  when  I  think  we  should  hit. the  whole  target 
m  long  as  we  are  at  it  by  the  same  techniques,  the  same  constitutional 
principles,  the  same  ideas  which  are  incorporated  in  this  bill.  Now, 
this  is  my  difference  with  you,  and  I  say  this  most  respectfully,  because 
I  am  all  with  you  on  themnin  point. 
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Attorney  Genanl  Katzenrach.  You  know  if  I  didn’t  have  those 
reservations  I  would  be  all  for  the  proportion  that  you  suggest, 
Senator,  ■ 

Senator  Javits.  Thank  yon  very  much. 

.  I  just  have  one  or  two  other  questions. 

And  I  again  express  my  deep  appreciation  to  Senator  Dirksen  and 
Senator  Hrueka  for  indulging  me. 

I  notice  that  in  section  6(b)  of  the  bill  you  provide  that  the  Civil 
Service  Commission  will  advise  the  examiners  as  to  what  tests  they 
should  apply.  Can  you  give  us  any  idea  as  to  what  you  have  in  mind 
in  that,  as  to  what  tests  the  examiners  would  be  asked  to  apply ?  You 
mention,  for  example,  if  I  understood  you  correctly  with  respect  to 
the  poll  tax  that  the  poll  tax — if  this  voting  thing  went  out  for  a. 
period  of  years  under  the  examiner’s  jurisdiction— that  the  poll  tax 
would  be  paid  every  year.  How,  I  ask,  for  example,  as  &  specific 
illustration  of  my  desire  to  implement  this,  does  that  mean  that  the 
poll  tax  would  have  to  be  paid  to  the  examiner  before  the  man  went  to 
vote,  or  does  it  mean  that  he  would  have  to  pay  the  poll  tax  to  the 
State  of  Mississippi  in  accordance  with  its  laws  after  the  first  time  that 
he  paid  it  to  the  examiner? 

Attorney  General  Katzrnback.  I  think  it  would  mean  the  latter, 
Senator. 

Senator  Javets.  In  that  case,  wouldn’t  you  have  a  situation  where 
the  time  for  payment  could  antedate  the  time  when  he  paid  for  the 
purpose  of  getting  the  first  vote?  And  then  he  would  be  deprived  of 
the  second  vote,  because  he  didn’t  pay  in  time  ! 

Attorney  General  Katzenbach.  That  may  be  possible;  I  don’t 
know.  I  would  have  to  check  to  see  whether  that  was  possible  or  not 
1  doubt  if  he  would  have  that  many  elections,  but  it  might  be  possible. 

Senator  Javits.  As  ft  practical  mattery  however - 

Attorney  General  Katzenbach,  If  so,  it  is  something  that  ought  to 
be  cured  in  the  legislation. 

Senator  Javits.  As  a  practical  matter,  the  Civil  Service  Commission 
could  cure  it  by  its  regulations,  could  it  not,  because  it  would  be  speci¬ 
fying  the  requirements  so  far  as  the  examiners  were  concerned  ? 

Attorney  General  Katzenbach.  But,  that  would  be  only  fop  the 
registration  here,  I  think  it  might  still  create  a  difficulty. 

Senator  Javits.  So  you  think  that  might  have  to  be  dealt  with  if  it 
proved  to  be  a  practical  problem? 

Attorney  General  Katzenbach.  It.  occurs  to  me  that  there  might  be 
a  sap  there.  I  would  have  to  examine  the  laws  to  know. 

Senator  JAvrrs.  Are  there  any  other  qualifications  which  you  felt 
should  be  prescribed  when  you  drafted  this  legislation  ? 

Attorney  General  Katzenbaci?.  You  take  the  residence  require¬ 
ments  of  the  State  and  the  age  requirements  of  the  State,  you  would 
examine  whether  or  not  for  bad  people  convicted  of  d  felony  that 
would  continue  to  be  the  law,  and  you  would  .take  a  look  at  the  other 
qualifications  of  that  kind,  and  whether  they  would  apply,  if  possible, 
in  an  administrative  manner,  so  that  the  Civil  Service  Commission 
might  require  the  filling'  out  of  a  simple  form  which  asks  those  ques¬ 
tions  and  which  were  answered  on  it,  1 

Senator  Javits.  I  am  a  little  troubled  by  one  thing  on  the  felofty 
point,  and  that  is  that  some  of  these  States  have  made  it  a  felony  to 
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demonstrate.  And  same  have  made  it  a  felony— fo*  example^  you  had 
this  sedition  indictment  in  Georgia  for  pe6ple  who  participated  in 
gome  kind  of  a  civil  rights  demonstration. 

Attorney  General  Katzenbach*  ■  Yea 
*  Senator  Javits,  Do  yon  think  we  ought  to  have  any  provision  in 
the  law  with  respect  to  the  fact  that  it  shall  be  a  felony  of  a  character 
which  represents  a  crime — a  felony  according  to  common  law,  that  it 
has  to  do  with  the  established  morality  of  our  time,  and  not  just  the 
finding  of  the  State  law?  That  does  present  a  problem,  you  will 
agree  with  that* 

Attorney  General  Katzenbaoh*  Most  of  those  arrests — I  don’t 
think  it  presents  a  very  substantial  problem,  because  I  think  most  of 
those  arrests  have  been  breach  of  the  peace  arrests  or  parading  with¬ 
out  a  license,  or  disorderly  conduct,  and  matters  of  that  kind*  X  don’t 
think  a  substantial  number  of  voters  have  been  convicted  of  felonies 
for  demonstrating  in  civil  rights  matters. 

Senator  Javitb,  But  is  that  the  kind  of  matter  that  would  be  sub¬ 
ject  to  the  regulations  of  the  Civil  Service  Commission  so  that  it 
wouldn’t  be  abused  ? 

Attorney  General  Katzenbach*  Yes;  I  think  they  should  make 
sure  it  wasn’t  abused. 

Senator  Javtts.  Now,  do  you  have  any  provision  here— as  I  under¬ 
stand  it,  it  is  proposed  to  amend  this  bill  to  require  that  the  examiner 
shall  be  a  resident  of  the  State,  is  that  right? 

Attorney  General  Katzenbach.  I  have  not  proposed  that,  Senator* 
I  spoke  to  that  problem,  and  I  stated  what  I  regarded  as  the  reasons 
why  that  was  not  in  here.  And  I  suppose  that  is  something  that  the 
committee  may  want  to  consider  further. 

Senator  Javits.  What  do  you  think  about  it  ?  Have  you  given  your 
opinion  as  to  what  you  think  about  that  I 

Attorney  General  Katzenbaoh.  X  think  it  is  extremely  desirable 
that  the  examiners  be  residents  of  the  State*  I  have  some  reservations 
about  the  appointment  of  an  examiner  if  that  would  inflict  upon  him 
and  his  family  any  danger  of  physical  violence  or  threats  or  social 
ostracism,  as  it  could  conceivably  in  a  few  isolated  places*  I  would 
have  no  objection  to  a  provision  that  required  the  examiners  to  be  resi¬ 
dents  of  the  State.  But  I  would  hope  that  the  committee  would 
alleviate  that  under  some  circumstances  and  permit  under  those  cir¬ 
cumstances  the  appointment  of  somebody  else*  In  general,  I  think  it 
is  desirable  that  it  be  a  resident  of  the  community  who  lives  there  and 
is  just  simply  more  familiar  with  the  local  situation*  And  X  think 
that  is  generally  desirable. 

Senator  Jayits*  But  you  would  want  us  to  draft  a  provision  which 
would  not  frustrate  the  law  ? 

Attorney  General  Katzenbaoh,  Yes,  Senator;  in  any  amendment. 

Senator  Javitg.  If  we  couldn’t  find  a  reputable  examiner  under 
those  circumstances,  you  wouldn’t  want  us  to  be  able  to  find  one  and 
be  frustrated  because  we  didn’t  have  one  with  that  qualification  ? 

Attorney  General  Katzenbach*  Absolutely,  Senator, 

Senator  Javtts*  Now,  in  view  of  the  fact  that  there  has  been  a  good 
deal  of  intimidation — let  me  ask  you  this  question.  Has  there  been 
a  denial  of  the  voting  rights  on  the  ground  of  intimidation  as  well  as 
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on  the  ground  of  literacy  tests,  has  there  been  denial  of  voting  rights 
on  the  grounds  of  intimidation  as  well?  : 

Attorney  General  Katzenbaoh*  Yes, 

Senator  Javits.  Shouldn't  there  be  a  part  of  this  bill  which  en¬ 
deavors  to  hit  the  target  as  far  as  possible  to  firm  up  our  laws  oil  the 
question  of  intimidation  by  the  police  ? 

Attorney  General  Katzenbach.  Yes,  Senator, . 

Senator  Javits.  Now,  we  have  introduced  a  bill,  a  number  of  us, 
S-  1497j  dealing  with  this  question,  and  dealing,  incidentally,  specifi¬ 
cally  with  the  prohibitions  of  thetf^miw  case.  Have  you  had  a  chance 
to  go  over  that? 

1  Attorney  General  Katzenbach.  Yes. 

Senator  Ervin,  Do  you  wish  to  *ri  ve  us  any  views  on  that  ?  I  would 
bo  moved  to  seek  to  add  that  to  this  bill. 

Attorney  General  Katzenbach.  Most  of  the  provisions  of  that,  as 
you  recollect^  are  provisions  that  I  would  think  we  would  be — that  the 
administration  would  support.  It  goes  beyond  the  problems  of  voting 
and  the  voting  of  civil  rights  legislation.  My  own  hesitation  on  that  is 
that  I  am  not  sure  that  this  particular  bill  is  the  appropriate  vehicle 
for  that.  We  did  broaden  the  provisions  with  respect  to  intimidation 
on  voting  in  this  bill,  I  think  as  a  separate  matter  we  might  well  sup¬ 
port,  at  least,  in  substance,  the  bill  that  has  been  introduced,  I  am  not 
sure  that  it  ought  to  be  part  of  this  bill. 

Senator  jAvrrs.  You  say  you  strengthened  the  questions  of  iut  imida* 
lion  in  this  bill? 

.  Attorney  General  Katzenbach.  Yes. 

Senator  Javits.  Could  you  tell  me  what  part  you  had  in  mind? 

Attorney  General  Katzenbach.  It  is  section  7,  Senator, 

Senator  Javits.  Now,  the  penalties  there  would  be  the  criminal 
penalties  under  th  is  act,  is  that  right  ? 

Attorney  General  Katzenbach.  Yes, 

Senator  Javitb.  And  you  had  in  mind  there - 

Attorney  General  Katzenbach.;  Essentially  we  make  criminal  1971 
( b)*  which  is  civil ;  that  is  essentially  what  we  do, 

.  Senator  Javits.  But  is  there  any  effort  there  to  deal  with  the  Screw* 
case,  or  don 'tyou  think  the  Screws  case  applies? 

Attorney  General  Katzenbach.  We  do  deni  with  that  here,  because 
we  take  out  the  specific  requirement  of  showing  purpose. 

'  Senator  Javitb.  So  that  you  do  deal  with  it  to  some  extent  in  the 
statute?  V 

Attorney  General  Katzenbach.  Yes. :  And  I  think  it  is  a  difficult 

Question  a-s  to  how  far  you  can  go  in  a  criminal  statute  in  tliat  respect. 

think  you  can  do  it  pretty  clearly  with  people  acting  under  the  color 
of  law,  and  I  think  your  difficulty  begins  to  come  with  other  people 
other  than  those  acting  under  the  color  of  law,  I  think  we  have  gone 
about  as  far  on  this  as  we  feel  we  can.  .  . 

Senator  Javits,  Mr.  Attorney  General,  may  I  say  in  closing  that 
naturally  I  am  all  with  yon  on  the  purpose  of  the  bill  and  our  own 
feelings  on  what  we  ought  to  do.  But  I  do  feel  that  there  is  a  larget* 
and  we  are  zeroing  in  on  it,  let’s  zero  in  on  it  in  totality.  And  such 
differences  as  we  have  on  that  subject  are  only  my  deep  desire  to  see 
that  we  do  that  to  the  fullest.  As  lawyers  we  may  have  differing 
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views  as  to  whether  we  are  or  are  not  doing  it.  I  don’t  think  we  are 
doing  it  as  well  as  we  could. 

May  I  express  my  gratitude  to  my  leader  for  allowing  me,  the  low 
man.  on  the  totem  pole,  to  proceed. 

The  Chairman*  Senator  Ervin. 

Senator  Ervin.  You  had  an  inadvertence  which  I  am  frank  to  admit 
I  share;  however?  some  remote  part  of  my  memory  told  me  to  the 
contrary  and  I  will  verify  it.  The  rules  of  the  OPA  did  not  give  a 
judicial  review  to  the  court  of  the  District  of  Columbia;  but,  on  the 
contrary,  they  passed  a  law  which  is  embodied  in  subsection  (c)  of 
section  204  of  chapter  26,  an  emereency  court  of  appeals. 

Attorney  General  Kai^enbacii*  Yes,  sir. 

Senator  Eiivtn.  Which  had  not  jurisdiction  except  in  OPA  matters. 

Attorney  General  Katzenbach,  Yes. 

Senator  Ervin*  I  had  forgotten  about  that. 

Attorney  General  Katzenrach,  I  didn’t  mean  to  mislead  you  on 
that,  Senator. 

Senator  Ervin.  I  know  you  didn’t,  I  just  thought  I  would  get  the 
record  clear  on  that. 

Thank  you. 

The  Chairman*  We  will  recess  until  10 :30  tomorrow  morning.  And 
we  will  need  you  back,  Mr.  Attorney  General. 

{ Whereupon,  at  4 :55  p.m.,  the  committee  adjourned,  to  reconvene  at 
10  #0  a.m.,  Thursday,  March  25, 1965. ) 
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THURSpAY,  MARCH  05,  1066 

TJ.S.  SENATE, 

CottMITXEB  ON  XHE  JUDIdABY, 

Washington^  &J0. 

The  committee  met,  pursuant  to  recess,  at  10 :85  a.m.,  in  fpom  2228, 
New  Senate  Office  Building,  Senator  James  O.  Eastland  (chairman) 
presiding. 

Present;  Senators  Eastland,  Johnston,  Ervin,  Hart,  Kennedy  of 
Massachusetts,  Burdick,  Dirksen,  Hruska,  Fong,  Scott,  and  Javite. 

Also  present:  Joseph  A.  Davis,  chief  clerk,  Palmer  Lipscomb* 
Robert  B,  Young,  and  Thomas  B,  Collins,  professional  staff  members 
of  the  committee. 

The  Chaoiman.  The  committee  will  come  to  order. 

Gentlemen,  we  have  two  members  leaving  town  today  and  they 
would  like  to  ask  some  questions.  If  it  is  agreeable  I  would  like  to 
let  them  go  first. 

Senator  Kennedy  ? 

Senator  Kennedy  of  Massachusetts.  Thank  you  very  much,  Mr. 
Chairman. 

Mr.  Attorney  General,  I  want  to  express  my  deepest  appreciation 
for  the  responsiveness  with  which  you  have  answered  questions  asked 
of  you  during  these  past  few  days.  I  know  they  have  helped  to  clarify 
for  me,  and,  I  think,  for  many  members  of  this  committee,  a  great 
many  of  the  questions  that  have  been  on  our  minds. 

^  So,  I  want  to  commend  you  for  your  responsiveness  to  these  quee^ 
tions  and  the  manner  with  which  you  have  spoken. 

STATEMENT  OF  HON.  NICHOLAS  deB.  KATZENBACH,  ATTORNEY 
GENERAL  07  THE  UNITED  STATES 

Attorney  General  Katzunbaok.  Thank  you  very  much. 

Senator  Kennedy  of  Massachusetts*  I  would  like  to  direct  your 
attention  to  section  3  (a),  of  the  bill.  I  have  a  few  questions  which  I 
think  might  be  helpful  in  clarifying  the  record  on  matters  which 
related  to  these  various  provisions  of  the  bill*  First  of  all,  in  section 
8(a),  it  states  that  no  person  shall  be  denied  the  right  to  vote  in  any 
Federal,  State,  or  local  election  because  of  his  failure  to  comply  with 
any — that  is  the  language  I  am  interested  in,  to  comply  with  any  test 
or  device,  and  so  on.  That  is  page  2,  line  6. 

Does  this  language  mean  that  when  a  State  falls  under  this  bill, 
a  citizen  of  that  State  does  not  have  to  take  any  test  or  device  to 
register  to  vote,  or  does  it  simply  mean  that  he  does  not  have  to  pass 
any  test  or  device  in  order  to  register  to  vote  i 
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Attorney  General  Katzenbach,  I  should  think,  Senator,  it  meant 
he  would  not  have  to  take  any  test  or  device,  because  it  seems  to  me 
it  would  be  fruitless  to  use  a  test  or  device  and  then  say  it  made  no 
difference  how  he  did  on  it.  So  I  would  say  the  intention  there  was 
simply  to  abolish  those  tests  and  devices  within  those  areas. 

Senator  Kennedy,  Also  on  3(a) - 

Attorney  General  Katzenbacu,  Suspend  those  tests  and  devices 
within  those  areas  would  be  a  better  word. 

Senator  Kennedy,  On  3(a),  the  existence  of  tests  or  devices  in  any 
State  or  political  subdivision  of  a  State  is  discussed,  I  know  in 
response  to  some  of  the  questions  that  have  been  asked,  you  have 
alluded  to  the  definition  of  a  political  subdivision*  Just  what  do  you 
foresee  as  the  definition  of  a  political  subdivision  ? 

Attorney  General  Katzenbacii.  Well,  the  bill  is  aimed  at  the  regis¬ 
tration-for-voting  process.  Therefore  the  generic  term  “political  sub¬ 
division,^  in  this  context  would  seem  to  mean  that  area  which,  for  regis¬ 
tration  purposes^  is  selected  by  State  law.  That  is  normally  a  county 
or  parish  in  Louisiana  under  existing  law,  where  the  registration  proc¬ 
ess  is  under  the  control  of  an  official  for  this  given  area.  Tim  term,  I 
think,  and  I  think  it  might  be  helpful  to  define  the  term  precisely  in 
that  way  was  intended— we  could  not  say  county  or  parish,  because 
that  might  not  apply  in  all  States  now,  or  in  the  future,  and  tho  effort 
was  to  direct  it  at  the  area  which  was  under  the  responsibility  of  a 
registrar  or  board  of  registrars  for  registration  purposes. 

Senator  Kennedy*  Now,  section  3(b)  of  the  Douglas  bill  defines  it 
substantially  as  you  have  done  here*  That  bill  says  the  term  “voting 
district”  means  any  county,  parish,  or  political  subdivision  of  a  State, 
or  any  political  subdivision  of  a  State  which  is  independent— this  is  a 
pretty  much  what  you  have  suggested  here*  Do  you  think  that  defini¬ 
tion  would  include  at  least  the  sentiments  which  you  have  expressed 
here?  Or  could  you  expand  on  that?  Or  would  you  feel  that  the 
political  subdivision  could  even  be  of  a  broader  nature  than  implied 
in  that  definition? 

Attorney  General  Katzenbacii.  No,  I  think  that  is  about  what  we 
had  in  mind.  Here  they  are  defining  the  term  “voting  district,”  in  that 
bill-  I  think  that  I  would  prefer  to  relate  that  definition  to  the  area 
of  registration,  at  least  for  purposes  of  section  3.  In  general,  that  is 
what  we  had  in  mind,  Senator* 

Senator  Kennedy.  Touching  on  an  area  where  there  might  be  some 
ambiguity,  section  3(a)(2)  states  that  the  Director  of  Census  is  to 
determine  “that  less  than  60  pereentum  of  the  persons  of  voting  age 
residing  therein  were  registered  on  November  1*  1964,  or  that  less  than 
50 '  pereentum  of  such  persons  voted  in  the  presidential  election  of 
November  1964*”  Pertaining  to  the  last  clause  of  that  language  on 
page  2,  line  13 — does  the  term  “such  persons,”  refer  to  people  in  the 
State  who  were  registered  to  vote,  or  people  in  the  State  of  voting 
age ! 

Attorney  General  Katzenbacii.  Persons  in  the  State  of  voting  age 
residing  therein,  Senator,  not  those  registered*  Presumably,  normally, 
people  have  to  be  registered  to  vote.  But  the  reference  here  would  be 
simply  to  persons  residing  therein  of  voting  age. 

Senator  Kennedy,  Going  to  section  3(B),  to  the  knowledge  of  the 
Department  of  Justice*  are  there  any  States  or  political  subdivisions 
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of  States  other  than  those  already  mentioned  as  falling  under  S„  1564 
that  do  not  have  a  literacy  test  per  se  but  so  have  some  other  test  or 
device  which  may  have  resulted  in  less  than  50  percent  of  the  eligible 
voters  being  registered  or  voting  in  the  presidential  election  of  19641 

Attorney  General  Katzenbach,  No*  Senator-  There  are  areas  where 
less  than  50  percent  voted*  but  not  as  a  result  of  the  use  of  a  test  or 
device. 

Senator  Kennedy,  To  your  knowledge,  (here  was  no  test  or  device? 

Attorney  General  Katzenbach,  No,  There  are  other — this  has 
come  out  in  these  hearings — there  are  other  techniques  that  can  be 
used  to  discourage  people  from  voting,  other  than  a  test  or  device, 
although  a  tost  or  device  is  the  principal  means  that  has,  in  practice, 
been  used-  There  are  other  forms  of  intimidation,  for  example  to 
discourage  voting* 

The  Chairman,  Could  I  ask  a  question  there  ? 

Senator  Kennedy.  Yes. 

The  Chairman-  Is  it  not  true  that  you  have  a  test  or  device  in  this 
bill  to  keep  Texas  out? 

Attorney  General  Katzknbach,  No,  Senator*  That  was  not — the 
result  of  it  is  that  it  does  not  apply  to  Texas  any  more  than  it  applies 
to  any  State. 

The  Chairman.  Who  on  your  staff,  what  staff  members  worked  on 
(his  bill  ?  I  want  the  facts  about  it.  jo  bring  it  out  on  the  surface. 

Attorney  General  Katzenbaoh*  Well,  a  number  worked  on  this  bill, 
Senator,  I  worked  on  it  personally,  myself*  I  would  say  the  prin¬ 
cipal  pe<yle  that  drafted  this  bill  were  myself  and  Mr*  Burke  Mar¬ 
shall  anti  the  Solicitor  General  and  the  Deputy  Attorney  General, 
Mr-  TUmsey  Clark.  They  were  the  principal  people  that  worked  on 
the  dra  fting  of  this  bill*  Various  sections  of  it  were  done  under  our 
direction,  under  my  direction,  by  attorneys  in  the  Civil  Rights  Divi¬ 
sion,  attorneys  in  the  Office  of  Lqgal  Counsel* 

The  Chairman*  Now,  what  about  the  assistants  of  the  minority 
leader  ?  Did  they  have  anything  to  do  with  it  ? 

Attorney  General  Katzenbach.  Yes,  we  had  meetings  with  Senator 
Dirksen  and  others,  members  of  their  staff.  They  contributed  to  the 
language  and  ideas  of  this  bill.  The  same  is  true  of  persons  on  the 
staff  of  both  the  majority  and  the  minority,  as  well  as  their  counter¬ 
parts  in  the  other  body. 

The  Chairman.  I  want  you  to  name  the  people. 

A  ttorney  General  Katzenbaoh.  Well,  the  meetings  we  had  here  and 
the  Senate  side  included  Senator  Dirksen,  who  was  present  at  some; 
Senator  Halt  was  present  nt  some.  Senator  Hruska  was  present  at 
some. 

The  Chairman.  I  asked  you  the  stuff  members.  That  was  the 
question. 

Attorney  General  Katzenbaoh.  Oh,  the  staff  members*  I  am  sorry, 
Senator* 

The  staff  members  included  Mr.  Kerris  from  the  Democratic  policy 
oommittee,  included  Mr,  Neal  Kennedy  of  the  minority  staff,  included 
others  from  that  staff,  included  the  legislative  assistant  to  Senator 
Hart. 

The  Chairman.  I  want  you  to  answer  this  question - 

Attorney  General  Katzenbaoh.  That  is  what  I  recollect. 
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The  Chairman.  Was  not  one  of  your  big  hassles  to  plan  to  keep 
Texas  out  of  this  bill  ?  Is  that  not  the  reason  that  you  have  this  test  or 
device  inhere,  to  keep  Texas  out? 

Attorney  General  Katzenbach.  Mo,  Senator.  We  never  proposed 
a  bill,  and  to  the  best  of  my  knowledge,  no  one  proposed  a  bill  for  that 
purpose* 

T!jie  Chairman *  There  was  no  controversy,  though,  about  Texas? 

Attorney  General  Katzenbach.  To  my  recollection,  it  was  never 
raised  or  mentioned,  Senator,  at  any  of  the  meetings  that  I  attended, 
and  I  was  present  at  a  good  many  of  them,  I  was  not  present  through¬ 
out;  I  cannot  say  that  that  issue  did  not  come  up  at  some  other  time. 
But  I  never  recollect  any  discussion  of  keeping  Texas  out. 

From  the  outset,  Senator,  our  concept  had  Ibeen  to  aim  ni  the  tests 
and  devices  that  had  been  used,  in  our  judgment,  for  discrimination* 
These  are  the  major  problems  that  we  have  m  the  Department  of  Jus¬ 
tice,  as  I  have  testified  repeatedly.  That  was  not  adopted  with  any 
reference  to  Texas* 

The  Chairman.  But,  you  say  you  know  nothing  about  n  conflict  at 
the  staff  level  to  keep  Texas  out  of  this  bill  ? 

Attorney  General  Katzenbach*  No,  sir.  I  do  not,  Senator.  No 
recollection  of  that*  I  have  never  been  informed  of  that* 

The  Chairman.  Go  ahead* 

Senator  Kennedy.  Mr.  Attorney  General,  directing  your  attention 
to  section  3(c),  the  section  about  the  procedures  by  which  a  political 
subdivision  can  get  out  from  underneath  the  bill,  this  section  says  that 
any  State  or  political  subdivision  that  has  fallen  under  the  test  of  S. 
1564  may  file  an  action  in  the  District  of  Columbia  Court  for  a 
declaratoiy  judgment  against  the  United  States  alleging  that  neither 
the  petitioner  nor  any  person  acting  under  color  of  law  has  engaged 
during  the  10  years  preceding  in  acts  or  practices  denying  or  abridg¬ 
ing  the  right  to  vote  for  reasons  of  race  or  color.  This  State  or 
political  subdivision  is  under  the  burden  of  alleging  tlmt  they  have  not 
acted  in  such  a  manner — that  is  page  3,  lines  3  through  7. 

Is  it  possible  following  the  presence  of  Federal  examiners,  or  the 
ban  on  tests  or  devices  in  any  area  for  10  years,  that  such  State  or 
political  subdivision  can  come  before  the  Distrirt  of  Columbia  and  use 
the  presence  of  such  examiners  as  the  basis  for  an  allegation  that  there 
has  been  no  discrimination  during  the  past  10  yeai*s  ? 

Attorney  General  Katzenrach.  Yes,  it  would  be,  Senator. 

Senator  Kennedy.  Would  it  not  be  necessary  for  the  court  of  the 
District  of  Columbia  to  make  a  determination  that  the  State  before 
it  would  not  discriminate  in  the  future? 

Attorney  General  Katzenbacii.  I  should  think  not,  Senator*  I 
would  say  if  they  have  not  discriminated  over  the  past  10  years,  what¬ 
ever  the  reason — if  the  reason  was  the  presence  of  Federal  examiners, 
that  would  be  sufficient  to  remove  them  from  the  terms  of  this  act. 

Senator  Kennedy.  Would  jt  not  be  better  in  section  3(c),  and  in 
conformity  with  the  15th  amendment,  and  section  2  of  the  bill,  that 
there  be  placed  on  page  3,  lines  7  and  11,  the  language,  “on  account 
of  race  or  color*5 ) 

Attorney  General  Katzenbacii.  That  would  parallel,  use  the  kn: 
guage  of  the  15th  amendment  exactly,  I  have  no  objection  to  sub- 
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Stating  “on  account  of  color”  for  “four*”  I  think  the  intention 


Senator  Kennedy,  Going  to  page  4— lines  7  thorugh  17 — under  this 
section  the  Civil  Service  Commission  may  appoint  as  many  examiners 
as  it  deems  appropriate.  Do  you  have  any  idea  as  to  the  bind  of 

Salifications  the  Civil  Service  Commission  will  attach  to  examiners 
ey  appoint?  Would  it  be  advantageous  to  indicate  the  level  of 
competence  for  such  appointee  by  making  appropriate  references  to 
a  minimum  level  of  Government  service  rating  these  individuals 
should  have  in  order  to  be  appointed  ? 

Attorney  General  Katzenbaoh.  That  might  be  a  good  idea,  Senator 
It  is  a  matter  which  I  have  discussed  with  the  Chairman  of  the  Civil 
Service  Commission.  It  would  be  liis  intention  to  put  the  process 
under  a  quite  senior  career  official,  wherever  that  was  possible  to 
achieve,  and  then  to  have  him  responsible  for  this  process,  although 
he  might  have  to  appoint  several  deputy  examiners  actually  to  do 
the  paperwork,  but  to  put  it  under  his  supervision.  And  I  think  it 
would  oe  desirable.  Also,  I  might  add  that  the  Federal  examiner 
could  be  an  examiner  in  more  than  one  political  subdivision  as  we 
have  divided  it  here,  and  supervise  the  work  done  by  a  number  of 
deputies, 

I  think  that  would  give  the  kind  of  integrity  to  the  process  that 
I  think  the  committee  desires.  It  is  difficult  to  find  senior  officials, 
perhaps,  in  every  registration  area,  but  a  senior  official  working  out 
of  one  city  might  cover  three  or  four  or  five  or  eight  counties,  and 
have  a  number  of  deputies  within  that  area  and  supervise  their  work 
to  make  sure  that  what  they  were  doing  was  proper. 

Senator  Kennedy.  Well,  would  thepoint - 

Attorney  General  Katzbnbach.  Then  you  want  to  have  for  that 
work,  you  may  need  to  appoint  some  temix>rary  employees  to  do  that, 
depending  upon  what  the  burden  of  the  work  may  be. 

Senator  Kennedy,  Will  these  appointees  be  in  the  civil  service  or 
will  they  be  brought  into  the  civil  service,  is  that  point  clarified ! 

Attorney  General  Katzenbaoh.  Perhaps  it  should  be  clarified. 
What  you  have  here,  Senator,  is  going  to  be,  I  would  hope,  a  rather 
temporary  assignment  for  people,  Now,  the  Federal  employees  within 
those  areas  are,  to  the  best  of  my  knowledge,  doing  full-time  work 
at  the  moment.  This  would  be  in  addition  to  their  other  assignments. 
But  since  it  would  be  of  a  temporary  nature^  it  would  seem  to  me 
if  it  actually  required  that  the  Federal  examiners  be  appojnted,  it 
would  be  undesirable  to  bring  a  lot  of  additional  people  into  the 
Federal  service  on  any  kind  of  permanent  basis.  So  I  think  you 
have  to  face  up  to  that  problem. 

I  would  suppose  that  there  might  be  a  period,  if  a  Federal  examiner 
had  to  be  appointed,  where  a  number  of  people  were  applying  and 
the  office  hacfto  be  kept  open,  and  it  would  be  a  full-time  job  for  a 
while  to  get  these  people  registered. 

Presumably,  once  a  number  of  people  had  gotten  registered  and  were 
on  the  books,  the  job  would  fall  off  and  be  much  less.  Normally,  that 
is  the  kind  of  thing  that  is  done  by  temporary  employees,  and  1  think 
it  would  be  desirable  to  have  the  work  of  such  temporary  employees 
supervised  quite  closely  by  a  senior  civil  service  official. 
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Senator  Johnston.  If  you  have  civil  service  officials  doing  thia 
work,  are  you  not  violating  one  of  the  fundamental  principles  of  civfi 
service? 

Attorney  General  Katzenbach.  I  should  not  think  so,  Senator;  no. 

Senator  Johnston.  Are  they  supposed  to  take  no  part  in  politics! 

Attorney  General  Katzenbach.  I  do  not  think  they  are  taking  part 
in  politics  when  they  simply  register  people  to  vote.  I  think  the  pro* 
hibition  on  their  takingpart  in  politics  is  in  partisan  politics. 

Senator  Kennedy.  Ihe  bill  allows  {he  appointment  of  examiners 
to  be  terminated  by  the  Commission  at  any  time. 

Attorney  General  Katzenbaoii.  Yes. 

Senator  Kennedy.  For  failure  in  performance  of  their  duty.  Now, 
can  you  see  the  possibility  that  somebody  migh'T  for  failure  in  the 
performance  of  duty,  be  dismissed  under  the  Civil  Service  Act,  and 
that  under  this  act,  he  might  lose  all  his  benefits  under  the  Civil  Serv¬ 
ice  Act? 

Attorney  General  Katzenuaoh.  I  would  think  the  person  presently 
under  the  civil  service,  Senator^  would  have  all  of  the  protections  that 
ho  presently  has  under  the  civil  service.  I  read  lines  11  through  14 
there  as  talking  about  the  other  problem  we  talked  about,  that  you 
can  appoint  new  people  without  regard  to  those  laws  and  then' termi¬ 
nate  those  services  without  regard  to  those  laws.  If  the  person  ap¬ 
pointed  is  already  a  civil  sendee  employee,  I  would  suppose  he  would 
have  all  the  protections  of  the  existing  act. 

Senator  Kennedy.  In  section  4(b),  the  section  simply  says  that  the 
determination  or  certification  of  the  Attorney  General  or  of  the  Direc¬ 
tor  of  the  Census  under  section  3  or  4  shall  be  final  and  effective  upon 
publication  in  the  Federal  Register.  Does  this  language  clearly  mean 
that  there  will  be  no  judicial  review  or  stays  allowable  once  the  deter- 
m  ination  or  certification  is  made  ? 

Attorney  General  Katzenbach.  There  is  no  judicial  review  of  tliat, 
Sonator,  I  do  not  think  it  means  that  when  a  State  or  political  sub¬ 
division  comes  in  under  section  3(c),  the  court  could  not  grant  stay.  I 
believe  that  the  court  could  grant  stay  there,  and  I  have  so  testified. 
But  it  could  not  grant  a  stay  on  the  oasis  that  they  are  questioning 
either  the  Attorney  General’s  judgment  or  the  Director  of  the  Census 
judgment.  The  stay  would  be  granted  on  the  basis  of  their  allegation 
that  they  have  not  discriminated  in  the  past  10  years.  And  I  think  the 
court  there  could  grant  a  stay. 

Senator  Kennedy.  Under  section  5(a),  on  page  5,  lines  3  and  4, 
this  seems  to  say  that  a  person  must  be.  denied  the  opportunity  to 
register.  Must  lie  simply  attempt  to  enter  a  courthouse  or  other 
registration  place?  Must  he  stand  in  line  for  some  period  of  time? 

Attorney  General  Katzenbacii,  I  would  suppose  there  that  it  means 
that  he  lias  been  denied  either  because  the  registrar  will  not  see  hinij 
the  registrar  has  refused  to  register  hint,  or  the  office  is  not  open  and 
lias  not  been  open,  is  permanently  closed.  It  would  mean  some¬ 
thing  of  that  kind,  I  would  think  there  that  to  say  that  he  has  been 
denied,  he  would  have  to  have  made  an  effort  to  go  through  that  process 
and  that  effort  would  include  going  to  the  registration  office  and  at¬ 
tempting  to  register. 

One  of  the  reasons  for  the  proviso  there,  Senator,  is  that  if  a  person 
is  making  efforts  to  register  but  the  registrar  is  neither  affirming  nor 
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denying  this,  is  taking  applications,  then  doing  nothing  about  it  over 
a  long  period  of  time,  that  would  be  one  of  the  circumstances  under 
which  trie  allegation  could  be  waived,  because  the  person  at  that  point 
could  not  say /“I  have  been  denied,”  He  could  say,  “I  have  just  tried 
and  tried  ana  I  do  not  know  whether  I  have  been  denied  or  not,” 
Given  those  kinds  of  circumstances,  the  Attorney  General  might  waive 
that  allegation  and  let  him  be  examined  by  Federal  examiners. 

Senator  Kennedy,  That  proviso,  therefore,  includes  the  whole  sec¬ 
tion,  The  applicant  must  allege  either  that  he  has  been  denied  the  op* 
portunity  to  register  or  that  he  has  been  denied  the  opportunity  to  vote, 
or  he  has  been  found  not  qualified  to  vote  by  a  State  authority? 

.  Attorney  General  Katzenbacii*  Yes;  it  includes  everything  from 
“and,”  in  line  1, 

Senator  Kennedy*  Not  just  that  part,  related  to  the  latter  allega¬ 
tion,  which  says,  “not  qualified  to  vote”? 

Attorney  General  Katzenbacii.  Yes;  that  was  intended  to  pick  up 
the  whole  thing,  and  either  that  should  be  clarified  in  the  language 
i  or  clarified  in  the  committee  report  so  that  it  indicates  it  will  pick  up 
that  whole  thing.  There  is  an  ambiguity  there,  Senator- 

Senator  Kennedy.  In  section  5(b),  the  language  of  5(b)  on  page  5, 
lines  13  to  17,  states  that  lists  of  all  eligible  voters  should  be  available 
for  inspection  and  transmitted  at  the  end  of  each  month.  The  proviso 
in  section  5(b),  however,  states  that  no  person  shall  be  entitled  to  vote 
in  an  election  by  virtue  of  this  act  unless  his  name  lias  been  certified 
and  transmitted,  to  the  offices  of  the  appropriate  election  officials  at 
least  45  days  prior  to  such  election.  I  can  see  that  this  45-day  proviso 
may  result  in  a  situation  where  the  last  list  that  could  be  submitted 
would  be  a  list  containing  the  names  of  federally  registered  voters  as 
of  August  31  for  the  list  to  be  transmitted  at  the  end  of  September 
would  not  fill  the  45-day  requirement*  Was  this  intended  and  if  not 
what  kind  of  language  would  you  suggest  to  clarify  this? 

Attorney  General  Katzenbach*  It  was  not  intended,  and  I  think 
there  is  a  potential  conflict  between  those.  The  purpose  of  saying  at 
the  end  of  each  month  was  to  prevent  the  Federal  examiner  from  get¬ 
ting  an  impossibly  long  list  of  people  and  making  the  challenge  proce- 
dure  more  difficult  to  comply  with ;  that  is,  so  that  the  notion  was  that 
names  should  be  transmitted  as  soon  as  there  was  a  reasonable  number 
of  names  so  that  the  challenge  procedure  could  work* 

I  suppose  that  if  in  line  15,  the  words,  “at  the  end  of  each  month,” 
were  changed  to  “on  or  before  the  end  of  each  month,”  that  might 
meet  the  problem  that  you  raise  of  that  conflict  of  the  45-day  provision. 
It  is  a  technical  matter,  and  I  agree  with  you  that  45  days  and  “at  the 
end  of  each  month”  do  raise  a  technical  difficulty  there  which  I  think 
should  be  cured* 

Senator  Heuska.  Would  the  Senator  yield  for  a  question  on  that 
point? 

Senator  Kennedy,  Yes, 

Senator  Hruska.  Referring  to  t ho  Inst  two  lines  on  page  5*  it  is 
indicated  that  no  person  shall  be  entitled  to  vote  in  any  election  unless 
his  name  shall  have  been  certified  45  days  in  advance,  I  am  sure  that 
sentence  was  not  intended  to  menu  that  this  voting  list  is  the  exclusive 
voting  list  winch  would  mean  all  of  the  voters  that  would  be  entitled 
to  vote.  Gertainly,  there  would  be  srine  who  would  have  registered 
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under  the  regular  procedure  and  not  under  the  Federal  examiners’ 
procedure. 

.  Would  it  be  in  order,  Mr.  Attorney  General  to  insert  language  there 
which  would  indicate  that,  so  that,  for  example,  we  could  insert  after 
the  word,  “vote,”  words  at  the  bottom  of  page  5,  “that  no  person  shall 
be  entitled  to  vote,”  and  put  new  language  there,  “on  the  strength  of 
such  routine  list  in  any  election,”  unless  he  has  been  listed  45  days 
before.  Would  that  be  m  order  if 

Attorney  General  Katsbnbach.  I  think  so.  Senator.  It  also  says 
in  there,  “by  virtue  of  this  Act,”  which  I  think  was  intended  to  cover 
the  same  point.  But  it  could  be  made  clearer, 

.  Senator  Hruska.  Perhaps  that  is  a  sufficient  reference.  I  raised 
the  point  here  only  so  that  in  our  executive  sessions  at  a  later  time,  it 
is  clear  what  the  meaning  of  that  sentence  is. 

Attorney  General  ICatzenbach.  Yes,  and  I  think  Senator  Kennedy’s 
point  is  that  the  end  of  the  month  would  have  the  effect  of  increasing 
the  45  days.  I  do  not  think  that  was  intended,  either. 

Senator  Hruska.  If  some  language  to  clarify  that  point  can  be  put 
in  in  some  form,  it  would  ha  in  keeping  with  the  original  spirit. 

Attorney  General  Katzenbacii.  Yes. 

,  Senator  Hruska.  Thank  you,  Senator  Kennedy. 

Senator  Kennedy.  Also,  on  this  same  point,  the  transmission  of 
the  voter  list  at  the  end  of  each  month  raises  a  problem  coupled 
with  a  provision  found  in  section  6(a)  of  the  bill.  Section  6(a)  tells 
us  that  a  challenge  to  the  listing  on  the  Federal  list  shall  be  enter¬ 
tained  only  if  made  within  10  days  after  the  challenged  person  is  listed. 
That  is  on  page  7,  line  4.  But  the  fact  that  such  a  person  has  been 
listed  would  not  be  known  until  the  end  of  the  month.  This  would 
result  in  a  situation  where  a  citizen  is  registered  by  an  examiner  in 
the  first  few  days  of  the  month,  then  the  fact  is  not  known  until  the 
list  is  submitted  at  the  end  of  the  month,  and  then  challenges  are 
allowed  for  10  days  into  the  next  month.  That  is  causing  the  person 
to  be  eligible  for  challenge  for  40  days. 

Attorney  General  Katzkniiagii.1  Yes,  I  think  that  is  possible.  The 
point  is  that  the  intention  of  this  was  that  when  the  examiner  registers 
somebody,  he  has  to  make  it  public  and  get  it  to  people  so  there  is  an 
opportunity  to  challenge. 

Now,  if  the  examiner  is  not  making  this  public  and  not  transmitting 
the  list  until  a  certain  period  of  time,  then  I  think  the  10  days  should 
run  from  the  time  that  somebody  has  an  opportunity  to  challenge 
and  the  insertion  “at  the  end  of  each  month,”  as  I  said,  was  to  make 
sure  tha  the  examined  did  not  keep  unto  hiipself  a  long  list  of  names 
and  thus  make  it  difficult  to  challenge  people  who  were  not  residents, 
or  to  make  it  easier  to  have  mistakes  in  the  registration  process. 

So  I  think  while  it  is  true  that  he  remains  subject  to  challenge  for  a 
longer  period  of  time,  I  would  suppose  that  it  is  drafted  here,  Senator, 
so  that  the  challenge  period  began  when  the  list  was  made  public. 

I  do  not  think  it  was  the  intention  to  inhibit  the  examiner  from 
making  such  a  list;  the  words,  “at  the  end  of  each  month,”  were  in- 
tendedto  be  a  minimal  requirement  as  to  what  he  had  to  do.  I  do  not 
think  there  was  ever  any  objection,  if  he  wanted  to  transmit  a  list, 
every  other  day  or  every  week,  or  whatever  intervals  he  had  some 
names  on  there,  I  think  it  was  intended  to  let  him  do  that  and  simply 
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gay,  ‘‘You  cannot  keep  these  names  onto  yourself  for  more  .thap  a 
month  ” 

Senator  Kennedy,  Really,  what  you  ore  driving  at  is  that  the  10 
days  after  the  list  is  made  public  information,  is  the  period  for 
challenge! 

Attorney  General  Kaitenbaoh.  Yes. 

Senator  Kennedy.  On  section  5(d),  the  section  deals  with  the  pro* 
cedures  by  which  a  person's  name  may  be  removed  from  the  eligibility 
list.  On  page  6,  lines  10  and  11,  it  tells  us  that  a  person's  name  shall 
be  removed  from  the  list  who  has  not  voted  at  least  once  during  3  con¬ 
secutive  years  while  listed.  Would  you  give  us  an  explanation  why 
3  years  were  chosen!  Why  not  4  years,  which  would  include  a  presi¬ 
dential  election! 

Attorney  General  Katzenbach.  Three  years  is  an  arbitrary  figure. 
It  was  taken  because,  my  recollection  is,  that  some  States  used  the 
3-year  period  on  this,  and  therefore,  a  3-year  period^  was  selected. 
That  would  include  at  least  one  congressional  election  in  addition  to 
a  presidential  election.  That  is  the  only  reason.  I  do  not — there  is 
no  magic  to  the  figure  3  other  than  that.  It  could  be  4,  it  could  be  6, 
it  could  be  a  mi  nicer  of  years.  But  I  think  3  was  thought  to  be  in 
accord  with  a  number  of  State  practices  in  this  regard,  and  therefore, 
it  was  selected. 

Senator  Dirksen.  The  idea  was  to  keep  the  registration  list  current. 

Attorney  General  Katzenbach.  Yes. 

Senator  Dirksen.  And  avoid  any  other  technique  that  is  used  in 
some  States,  such  as  those  that  send  out  suspect  notices  when  a  voter 
has  not  voted  in  three  elections.  It  is  just  to  keep  it  current, 

Now,  that  is  the  case  in  Ohio,  and  I  think  m  a  couple  of  other 
States,  as  I  recall. 

,  Attorney  General  Katzenbach.  I  do  not  think  there  is  any  particu¬ 
lar  magic  to  the  3-year  period  other  than  the  general  thing  which  you 
stated,  Senator. 

Senator  Hrdbka.  Would  the  Senator  yield ! 

Senator  Kennedy.  Yes. 

Senator  Hruska.  If  the  State  law  required  that  he  he  dropped  from 
the  registration  list  if  lie  did  not  vote  for  2  years,  then  you  would  have 
two  rules  prevail  in  that  State,  would  you  not !  One  is  3  years  if  he  is 
on  the  Federal  list,  the  other  would  have  2  years.  It  might  work  in 
other  ways.  It  might  have  4  years,  for  instance.  There  again,  you 
would  have  two  classes  of  citizens,  the  ones  who  would  have  4  years 
in  which  to  exercise  their  right  to  vote,  the  other,  the  Federal  list,  which 
says,  if  you  do  not  vote  for  3  years,  you  are  off  the  list.  Would  there 
be  any  objections  to  having  that  period  coincide  with  the  State  period, 
if  any ! 

Attorney  General  Katzenbach.  No,  I  do  not  see  any  reason  to  ob¬ 
ject  to  having  that  coincide. 

Senator  Javits.  ’  You  would  have  to  protect  yourself  by  freezing  the 
State  periods,  would  you  not !  It  could  again  be  abused. 

Attorney  General  ICatzenbacu,  It  could. 

Senator  Hruska.  I  do  not  see,  how  it  could  he  abused.  Either  a 
man  is  dropped  or  he  is  not. 

Attorney  General  Katzenbach.  I  would  suppose  if  a  State  were  to 
make  it  a  ridiculously  short  period  of  time,  30  days  or  something  of 
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that  kind,  that  could  he  controlled  by  section  8  of  the  bill,  which  Says 
you  cannot  amend  those  provisions  if  your  law  is  so  designed  as  to 
deny  or  abridge  rights.  So  with  that  understanding,  and  subject  to 
station  8  remaining  the  way  it  is,  I  would  have  no  objection  to  making 
the  period  of  time  coincide  with  State  law. 

Senator  Kennedy.  Section  5(d)  states  that  a  persons  name  might 
h&  removed  from  the  list  if  lie  has  otherwise  lost  his  eligibility  to  vote. 
Could  you  explain  some  situations  where  a  person  could  have  other - 
w  iso  lost  his  eligibility  to  vote  ? 

Attorney  General  Katzenbacii.  The  obvious  one  is  death,  Senator, 
and  another  is  moving  out  of  the  electoral  district. 

Senator  V  nnedy.  But  it  is  really  limited  to  a  circumstance  of  that 
type? 

Attorney  General  Katzknracm.  Conviction  of  u  felony,  going  in¬ 
sane — those  are  the  only  things  I  can  think  of  oil  hand,  yes. 

Senator  Kennedy.  So  it  would  only  be  permissable  under  the  kinds 
of  examples  you  illustrate? 

Attorney  General  Katzenkacii.  Or  would  have  barred  him  in  the 
first  place. 

Senator  Kennedy.  Those  ineligibilities  that  would  have  barred  him 
in  the  first  place,  would  be  used  under  this  to  strike  him  from  the  list? 

Attorney  General  Katzeniuch.  That  is  right,  Senator, 

Senator  Kennedy.  In  section  7,  which  tells  us  that  no  one  shall  re¬ 
fuse  a  person  whose  name  is  on  the  Federal  list  to  vote,  is  there  any 
possibility  under  the  language  of  this  section,  page  8,  lines  1  through  4, 
of  those  who  would  be  selected  as  examiners,  what  right  they  would 
haw  under  civil  service?  And  what  would  be  the  obligations  of  the 
Civil  Service  Commission  to  them  after  their  temporary  duty  under 
this  act? 

Attorney  General  Katzenbach.  No,  he  has  gotten  registered  already 
under  the  assumption  of  section  7,  So  I  would  think  the  intimidation, 
threatening,  or  coercing  would  apply  to  any  period  of  time  after  that 
registration  up  through  the  time  when  he  could  have  voted. 

The  Chairman.  Could  I  ask  a  question  here? 

Senator  Kennedy.  Yes. 

The  Chairman,  What  is  the  law  now  ? 

Attorney  General  Katzenbach,  The  Jaw  on  that  subject  now;  with¬ 
out  reference  to  putting  it  on  the  registration  list,  is  very  similar, 
perhaps  is  word  for  word  with  this  provision,  Senator. 

In  addition,  Senator,  the  intimidation  provision,  at  least  the  sub* 
sequent — the  word  “vote”  is  defined  on  page  11  here,  and  includes 
attempt  in  g  to  register. 

The  Chairman.  Did  I  understand  it  correctly,  and  I  ask  for  in- 
formation,  that  if  a  person  is  arrested,  he  is  intimidated?  That 
happens  all  over  this  country.  This  bill,  the  present  criminal  sanc¬ 
tions  in  this  bill  are  the  same  as  expressed  in  the  present  law. 

Attorney  General  Katzenbach*  Yes,  there  are  criminal  sanctions 
under  the  existing  law.  The  criminal  sanctions  which  exist  here  under 
section  9(c)  are  heavier  criminal  sanctions  than  exist  under  the 
present  law,  Mr.  Chairman. 

The  Chairman.  Yes,  but  that  would  just  apply  to  this  certain 
number  of  Slates,  What  you  are  doing  is  placing  heavier  criminal 
sanctions  on  five  or  six  States  when  people  all  over  the  country  are 
intimidated,  and  Imlloj  boxes  are  slutted,  is  that  not  correct? 
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\  Attorney  General  Kai^knba gh,  That  is  only  for — scutum  9(c) 
does  only  apply  to  the  States  or  subdivisions  that  are  under  this  act, 
Mr:  Chairman. 

-  The  Chairman.  What  you.  are  doing,  you  are  placing — let  us  take 
the  Daley  machine.  They  stuffed  some  ballot  boxes  and  stole  some 
votes  in  Chicago*  Now,  the  criminal  sanctions  under  this  bill  are 
heavier  and  would  apply  to  only  these  few  States  than  would  apply  in 
the  State  of  Illinois,  is  that  correct? 

Attorney  General  Katzenbach.  In  that  instance,  the  existing  pro¬ 
visions  of  section  241  of  the  law,  if  two.  or  more  people  conspire  to  do 
this,  Senator,  would  have  identical  criminal  provisions  to  what  are 
provided  in  this  act. 

The  Chairman.  But  that  is  a  misdemeanor,  is  it  not? 

Attorney  General  Katzenbach.  No,  sir,  241  is  a  felony ;  242  is  a  mis¬ 
demeanor.  The  provisions  under  241  are  at  least  as  severe  as  the  pro¬ 
visions  provided  in  this  act.  I  have  forgotten  whether  it  is  5  or  10 
years.  It  is  a  f el  ony , 

The  Chairman.  But  the  point  is  that  you  are  placing  a  heavier 
penalty,  heavier  criminal  eanctionT  against  people  of  five  States  than 

Ki  are  for  the  same  crime  committed  in  other  areas  of  the  country. 

at  will  take  a  very  simple  answer,  “Yes”  or  “No.”  Is  that  state¬ 
ment  true  or  is  it  not  true  f 

Attorney  General  Katzenbach*  The  penalties  would  be  the  same  or 
as  severe  m  every  State  for  a  conspiracy  to  intimidate  people  from 
voting. 

The  Chairman.  For  a  conspiracy,  I  understand  that. 

Attorney  General  Katzenbach.  Yes,  and  the  provisions  here  in  sec¬ 
tion  5{c)  are  also  a  conspiracy.  My  recollection  is  that  241  does  re¬ 
quire  the  under  color  of  the  law  provision,  does  it  not — no,  it  does  not. 
Then  the  provisions  would  be  no  more  severe  for  violation  of  this  act 
then  there  would  be  for  intimidation  of  voting  generally,  under  the 
present  law.  I  believe  that  is  correct,  Mr.  Chairman. 

Senator  Ervin.  I  would  like  to  ask  some  questions  while  we  are  on 
this  point. 

I  shall  ask  the  Attorney  General  a  question  regarding  section  9(u} 
of  this  hill  if  an  election  official  in  1  of  the  34  North  Carolina  counties 
or  in  1  of  the  (>  States  affected  undertook  to  administer  a  literacy  test, 
he  could  be  sent  to  prison  for  5  years  and  fined  $5,000,  whereas  if  a 
registrar  in  the  State  of  New  York  administered  a  literacy  test, 
nothing  whatever  would  be  done  with  him? 

A  t  to  1 1  icy  G  cuoral  K  atz  en  b  aoii.  Tli  at  i  s  correct ,  si  r. 

Senator*  Kennedy.  Mr.  Chairman.  I  have  just,  two  or  three  re¬ 
maining  questions.  I  would  be  delighted  to  yield  to  Senator  Dirksen. 

Senator  Dirksen.  If  I  could  have  the  attention  of  the  Senator  from 
North  Carolina,  that  observation  is  not + correct,  because  you  have  to 
go  back  to  the  all-inclusive  section  in  this  bill,  which  is  section  2.  It 
says  that  no  voting  qualification  or  procedure  shall  be  imposed  or 
applied  to  deny  or  abridge  the  right  to  vote  on  account  of  race  or  color. 
That  is  a  restatement,  in  effect,  of  the  15th  amendment. 

Attorney  General  Katzenbach.  Yes. 

Senator  Dirksen.  And  it  applies  to  all  of  the  50  States  of  the  Union, 
where  the  right  to  vote  is  abridged  or  denied. 

Attorney  Gen  oral  Katzenbao  fi  .  Yes . 
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Senator  Dikksen.  And  the  penalty  referred  to  here  in  section  9(a) 
says  herethat  conspires  to  violate  the  provisions  of  subsection  (a)  or 
(b)  of  this  section  or  interferes  with  the  right  to  vote  secured  by  sec¬ 
tion  2  or  3  or  who  shall  violate  section  7,  and  so  on.  So  it  applies  to 
all  of  the  30  States. 

Senator  Ervin.  Section  3  outlaws  a  literacy  test.  This  provides 
that  if  a  person  undertakes  to  deprive  anyone  of  any  right  pursuant 
to  section  3,  which  would  be  the  right  to  be  exempt  from  aliteracy  teak 
notwithstanding  the  interpretation  placed  on  it  by  my  good  friend 
from  Illinois,  he  can  be  sent  to  prison  for  5  years  and  fined  $5,000  in  34 
Nort  h  Carolina  counties,  but  there  cannot  be  anything  done  with  him 
for  doing  the  sAme  thing  in  New  York  City. 

Senator  Dikksbn.  I  am  sorry  to  differ,  but  I  do. 

Attorney  General  Katzenbach.  Because  it  is  prohibited  in  these 
counties  in  North  Carolina  if  they  have  been  discriminating,  and  it  is 
not  prohibited  in  areas  where  they  have  not  been  discriminating.  But 
if  it  is  used  as  a  basis  for  discrimination  anywhere;  which  is  the  point 
Senator  Dirksen  was  making,  the  same  penalty  applies. 

Senator  Ervin.  1  will  say  that  any  law  that  makes  a  thing  crime  in 
one  area  of  the  Nation  ana  not  a  crime  in  another  is  im justified  and 
reprehensible. 

Senator  Dirksen.  Well,  the  State  may  have  a  test  or  device,  as  we 
define  it,  and  it  can  even  vote  more  than  50  percent  of  the  voters  or 
have  more  than  50  percent  registered  under  the  civic  laws,  but  I  re¬ 
spectfully  call  attention  to  section  2,  which  we  wrote  into  the  draft,  that 
I  prepared  with  staff  at  least  a  week  or  more  before  we  even  began 
conferences,  and  we  had  section  2  there  which  is  the  foundation  for  my 
bill,  namely,  the  15th  amendment.  That  is  applicable  anywhere  at 
any  time,  regardless  of  what  the  Census  Director  may  find,  or  what 
you  may  determine.  That  is  the  broad  foundation  to  this  bill. 

Attorney  General  Katzenbach.  That  is  correct,  Senator, 

Senator  Kennedy.  Mr.  Attorney  General,  in  section  8,  it  says  that 
a  State  may  not  enact  any  law  or  ordinance  imposing  qualifications  or 
procedures  for  voting  different  than  those  in  force  and  effect  on  Novem¬ 
ber  1, 1964,  and  that  such  law  or  ordinance  shall  not  be  enforced  unless 
and  until  it  shall  have  been  finally  adjudicated  by  an  action  for  declara¬ 
tory  judgment  before  the  District  Court  for  the  District  of  Columbia. 
Could  you  indicate  why  the  date  of  November  1,  1964,  was  chosen! 
Was  this  an  arbitrary  date  and  have  such  State  laws  or  ordinances 
grown  in  their  discriminatory  nature  since  the  passage  of  the  Civil 
Bights  Act  of  1967! 

Attorney  General  Katzenbaoh.#  The  date  selected  was  the  same  date 
selected  for  the  triggering  provision  of  section  3.  The  reason  for  it, 
Senator,  would  bo  that  absent  a  provision  of  this  kind,  you  leave  it 
open  to  a  State  to  devise,  if  it  can,  some  new  method  of  preventing 
people  from  voting  on  grounds  of  race,  and  then  go  through  the  pain¬ 
fully  long  litigation  process.  This  has  been  our  experience  in  the  past. 
As  we  have  won  law  suite  in  three  States,  three  States  decided  to 
change  the  qualifications  for  voting,  and  we  had  to  litigate  the  new 
qualifications  for  voting.  This  is  an  attempt  to  prevent  new  laws 
which  would  frustrate  the  objectives  of  Congress  here.  We  had  the 
same  experience  with  respect  to  the  schools  in  Louisiana,  where  every 
time  the  judge  issued  an  order,  the  legislature,  which  was  in  session, 
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passed  el  law  which  would  frustrate  the  order,  ‘  They  abolished  school 
boards,  they  cut  off  the  funds  ftfom  school  boards*  they  made  it  impos¬ 
sible  to  fulfill  the  courts*  order. 


The  Chairman.  Mr,  Attorney  General,  I  understand  that  you  have 
an  urgent  telephone  call  to  make. 

Attorney  General  ICatzenbach.  I  do,  Mr,  Chairman ;  yes. 

The  Chairman.  We  shall  recess  for  a  moment. 


Attorney  General  Katsjeniwch.  May  I  just  take  3  or  4  minutes  ? 

The  Chairman.  Yes. 

Attorney  General  Katzenbach.  Thank  you,  Mr.  Chairman. 

(Short  recess.) 

The  Chairman,  Come  to  order.  Proceed. 

Senator  Kennedy,  Mr.  Attorney  General,  there  have  been  some 
additional  questions  that  have  been  raised  about  the  kind  of  benefits 
that  would  be  available  under  the  Civil  Service  Act  to  any  individuals 
that  would  be  appointed  under  this  legislation.  Could  you  review  for 
the  benefit  of  the  record  what  yon  conceive  to  be  the  rights  and  benefits 
of  those  who  would  be  selected  as  examiners,  what  rights  they  would 
have  under  civil  service?  And  what  would  be  the  obligations  of  the 
Civil  Service  Commission  to  them  after  their  temporary  duty  under 
this  act! 


Attorney  General  Katzenbach.  I  should  think  very  little  as  far 
os  the  existing  law  is  concerned.  If  they  are  appointed  without  regard 
to  those  laws,  then  I  would  think  that  they  would  not  get  the  retire¬ 
ment  benefits  and  so  forth  that  are  given  to  people  put  permanently 
on  the  list.  But  I  would  suppose  that  they  would  be  entitled  to  the 
same  sort  of  benefits  as  Government  officials,  Government  employees 
ordinarily  arc  when  they  are  appointed  under  a  temporary  appoint¬ 
ment. 

Senator  Kennedy.  But  with  regard  to  the  benefits  under  civil  serv¬ 
ice,  these  are  temporary  appointees  that  would  not  normally  be  en¬ 
titled  to  the  full  benefits  of  civil  service  that  the  permanent  employees 
would  be? 

Attorney  General  Katzenbach.  Yes :  that  wo\ild  be  my  belief,  Sena¬ 
tor.  Frankly,  I  have  not  gone  into  that  in  detail,  and  I  think  Mr. 
Macy  could  provide  probably  more  detail  on  that  from  his  greater 
jfam  fliarity  with  the  benefits  than  I  have. 

Senator  Kennedy.  Would  it  be  appropriate.  Sir.  Chairman,  to  ask 
Mr,  Macy,  the  Chairman  of  the  Civil  Service  Commission  to  respond 
to  this  at  some  time  so  we  will  have  the  benefit  of  his  evaluation  ? 

The  Chairman.  Yes. 

Senator  Johnston.  May  I  ask  a  question  on  this  ? 

Senator  Kennedy.  Yes. 

Senator  Johnston.  Will  these  be  registrar,  and  how  much  will 
they  work? 

Attorney  General  ICatzenbach,  I  would  say  that  is  very  difficult  to 
predict,  Senator.  In  some  areas  there  may,  if  an  examiner  were  ap¬ 
pointed,  there  might  be  a  great  many  people  who  would  apply  to  him 
and  he  might  have  to  work  several  days  a  week  for  a  fairly  long  period 
of  hours.  I  would  suppose  that  if  it  were  not  possible  for  existing 
Federal  Government  employees,  civil  service  employees  to  perform 
this  function,  it  would  be  necessary  to  hire  new  people,  they  would  be 
hi  red  and  paid  on  a  when  actually  .employed  basis. 
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Senator  Johnston,  Hot*  would  you  get  at  and  how  much  insurance 
would  a  man  be  entitled  to,  when  on  the  yearly  basis  they  are  entitled 
to  the  nest  highest  $1,000?  How  would  you  get  at  that  when  you 
figure  out  the  insurance  ?  You  would  not  know  how  much  he  is  going 
to  work,  how  much  he  is  going  to  get.  Just  how  much  would  the 
fringe  benefits  be  ? 

My  committee  has  to  do  with  that  kind  of  thing,  and  I  can  see  the 
complication  that  is  going  to  come  up. 

Attorney  General  Katzenbaoh,  1  would  suppose  it  would  be  on 
the  same  basis  as  people  who  are  employed  temporarily  without  re¬ 
gard  to  civil  service  laws  now  for  other  purposes. 

Senator  Johnston.  But  under  civil  service,  we  have  them  employed. 
They  are  certainly  employed  by  t lie  month  or  longer  generally*  before 
they  get  those  benefits. 

Attorney  General  Katssenbach.  Yes. 

Senator  Johnston.  Butrdiow  do  you"  know  how  long  these  people 
are  going  to  be  employed?  That  is  what  I  am  getting  at. 

The  same  thiiig  is  true  of  the  insurance,  life  and -hospitalization. 
Yon  have  a  problem  there  of  whether  or  not  they  ate  going  to  get 
paid  and  whether  the  Government  is  going  to  pay  half  of  the  insur¬ 
ance  and  the  employee  is  going  to  pay  Ins  share  in  a  particular  case. 
You  just-do  not  know  how  much  it  is  going  to  cost.  Those  things 
ought  to  be  explored.  "W>  ought  to  knew  where  we  are  going  in  this 
matter.  I  f  wo  do  notv  we  shnlMipen  itp  other  people  in  all  fields  want  - 
ing  the  same  treatment  t-ha t/vtai  giving  in  this  case. 

Attorney  General  KatzenjUgh,  Yes.  \ 

Senator  Dikksen.  Could  T  jjnnke  s  suggestion? 

Senator  Johnston.  Yesi 

Senator  Dirkskx.  Mr.  Attorney  Genera).  I  think  in  the  interest  of 
clarification,  it  might  be  well  for  yepp-fti  prepare  a  written  memoran¬ 
dum  for  inclusion  in  the  record  at  tlijs  point,  covering  the  items  raised 
by  the  distinguished  chairmnri  of  .flEs^fvii  Service  Committee. 

Attorney  General  ICatzenbacu.  I  shall  be  happy  to  do  so,  Senator. 
Senator  Dirksen.  And  by  the  Senator  from  Massachusetts. 

(The  memorandum  referred  to  follows ;} 

Civil  Service  Laws  That  Will  Apply  TdEx  amines  Appoint  Eli  Tnukh  Section 
4(a)  of  tiie  Voting  Itroms  Act  or  1005 

The  MIL  provides  that  examiner*  shall  ho  nppoimocV^vithool  regard  to  the 
civil  service  laws  and  the  Classification  Act  of  iy#V  he  amended,  and  may  be 
term hm ted  by  the  Cnmmlpslon  at  any effect  of  thi$  provision  is  tie 
follows: 

APPOINTMENT 

The  words  ^without  regard  to  the  civil  service  laws”  have  the  effect  of  putting 
the  positions  in  the  excepted  service.  This  means  that  the  requirement  of  open 
competitive  examinations  mid  other  requirements  of  the  Civil  Service  Act  will 
not  be  applicable.  - 

('Compensation 

The  language  that  “appointments  shall  be  made  without  regard  to  *  +  *  the 
Classification  Act"  Isappurently  intended  ft>  authorize  the  fixing  of  comi>ensntin)i 
without  regard  to  the  Classification  Act,  {The  Classification  Act  Ip  nut  an  up- 
pointing  authority  :  It  Isa  com  pen  sat  ion -fix  ing  authority.) 

SEPARATION 

The  words  "may  be  terminated  by  the  Commission  at  any  timtf*  do  not  have 
the  effect  of  excluding  employees  from  the  coverage  of  the  Veterans*  Preference 


VOTING  RIGHTS 


176 


Act.  Theae  words  lnfihate  when  the  Commission  jnay  tcrmzimtu ;  the  Veterans1 
preference  Act  specifies  how.  However,  the  act  would  not  lie  operative  until  the 
employee  had  served  a.  year.  The  Lloyd-LaFolIefte  Act  would  not  apply,  jfhwe  fit 
covers  only  positions  In  the  competitive  service, 

UTJJKEE  CKriSONAL  LAWS 

All  the  other  personnel  Jews  apply,  except  that,  coverage  miiy  be  denied  on  the 
basis  of  regulations  of  the  Commission  Hist  exclude  certain  tejiqwrary  lypes  of 
appointment.  For  example,  if  the  appointment  is  for  a  period  not  to  exceed  1 
year,  and  the  employee  holds  no  other  Federal  appoint  meat,,  lie  wit]  be  excluded 
from  coverage  under  the  Civil  Service  Retirement  Act,  the  Federal  Employee's 
Group  Life  Insurance  Act,  and  the  Federal  Employees' ''■JJfcrilftt  Henefltfs  Act*  lie 
will  bo  subject  to  PICA  taxes  for  social  security,  He  will  be  eligible  for  compen¬ 
sation  benefits  for  job-related  Injury  or  illness.  If  lie  has  a  regular  tour  of  duty, 
he  will  earn  annual  leave  (available  after  serving  a  regular  tour  of  duty  for  W 
days!,  and  he  will  earn  sick  leave.  He  will  he  eligible  for  pay  for  holidays  which 
fall  on  days  he  Is  scheduled  to  work. 

The  above  is  in  reference  to  uppointees  from  outside  the  Federal  service,  81  nee 
the  Dual  Compensation  Act  is  not  made  inapplicable,  a  person  holding  a  Federal 
position  may  not  he  "appointed”  to  one  of  these  positions.  Instead  the  Commis¬ 
sion  will  have  to  arrange  to  ^borrow"  these  employees  by  detail  from  the  employ¬ 
ing  agency,  A  detailed  employee  remains  on  the  rolls  of  the  employing  agency 
and  retains  coverage  of  all  the  personnel  Laws  that  apply  to  him  as  an  employee 
of  that  agency. 

It  should  be  noted  that  the  section  deals  only  with  examiners  and  not  wish  any 
clerical  or  other  support  iiersomiel  that  might  he  needed.  Unless  it  is  possible 
to  construe  ^examtners”  broadly  an  including  any  personnel  concerned  with  the 
registration  of  voters,  the  support  personnel  would  have  appointed  in  accord¬ 
ance  with  the  Civil  Service  Act  and  eompeuyafceil  in  accordance  with  the  Classi¬ 
fication  Act  of  1049.  os  amended.  Tholr  status  with  respect  to  the  other  statutes 
would  be  the  same  as  that  of  examiners,  except  that  the  Ijlnyd-LnFollptte  Act  will 
apply  if  they  complete  a.  1-year  probationary  period, 

Attorney  General  Katxeniuc-ii.  I  (kink  you  have  to  remember  on 
this  that,  it  would  betlie  desire  of  the  administration  that  no  examiners 
he  appointed  and  that  flip  State  registrars  simply  perform  their  func- 
lions  under  this  act.  Federal  examiners  are  only  going  lobe  appointed 
wherever  that  failed  to  occur,  1  confer  that  it  is  extremely  difficult 
to  make  an  accurate  projection  of  how  many  State  officials  will  not 
do  what  this  act  requires  them  to  do  and  thus  require  the  appoint n tent 
of  Federal  examiners.  It  is  hard  to  pet  a  ver\  hard  figure  when  you 
are  predicting-  human  conduct  of  a  number  of  people  whom  you  do 
not  know  and  do  not  know  who  they  are  and  wlmi  they  will  do,  Bui 
I  do  think  it  is  possible  to  answer  a  number  of  I  lie  questions  that  you 
raised.  Senator  Johns*  on. 

The  Chairman,  That  will  be  fine. 

Senator  Kennedy? 

Senator  Kennedy*  1  have  just  a  very  few  questions  ren  mining. 

Mr.  Attorney  Genera 1,  when  you  were  answering  t  fie  earlier  question 
with  regard  to  section  8  and  why  the.  No  vein  her  h  was  selected, 
you  mentioned  in  your  answer  that  from  the  time  of  the  Supreme 
Court  decision  of  lf>r4  and  the  1057  Civil  Rights  Act  there  had  been 
changes  by  various  States  in  their  laws  which  you  would  interpret  hi 
some  instances  as  making  it  more  di  flint  It  in  the  fields  of  education 
and  vot  ing,  lam  wondeing  whether,  even  for  the  point  of  consistency, 
19G4  is  the  best  time,  the  best,  date  to  have  selected,  when  you  recognize 
the  background  and  changes  made  in  some  States*  Would  you  feel 
that  m  earlier  date  woulddse  more  desirable? 
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Attorney  General  Katzenuacii*  I  think  November  1964  is  a  satis* 
factory  date*  We  have  one  of  those  cases  already  decided*  The  oilier 
two  cases  will  be  decided  promptly  by  the  Supreme  Court*  Since 
both  of  those  deal  with  qualifications  which  are  otherwise  abolished 
by  this  act*  I  see  no  reason  not  to  take  November  1, 1964,  as  the  date. 

Senator  Kennedy.  In  section  9(e),  the  language  of  9(e)  gives  two 
levels  of  discretion  through  which  a  complaint  must  pass  before  an 
injunction  may  bo  issued*  First,  the  examiner  must  decide  that  the 

Serson  has  not  been  allowed  to  vole,  nnd  then  the  U.S,  at  torney  may 
ecido  whether  the  person  has  not  been  allowed  to  vote.  My  question 
is,  Why  is  it  necessary  for  an  examiner,  a  citizen  appointed  by  the  Civil 
Service  Commission,  to  have  dis^Tjethom^over  whether  or  not  he  would 
notify  the  U*S*  attorney  of  the’ccmplainT^f  4. person  not  allowed  to 
vote  f  It  seems  to  me  we  are  providing  discretiofr  whether  this  action 
should  be  taken  by 'both  the  examiners  appointed  bv  the  Civil  Service 
Commission  as  tVell  as  t lie  U.S.  attorney.  Would  it  Strengthen  the 
bill  to  proride  that  the  only  discretion  would  be  the  discretion  of  the 
U.S.  attorney?  1 

Attorney  General  Katzen  dacii  .  Somebody  has  to  determine  whether 
or  not  the  allegation  is  well  founded,  and  it  would  seem  to  me^16  Per_ 
son  best  equipped  to  do  that  wotild  oe  ope  of  the  Federal  examiners, 
who  is  familiar  with  the  list  dkd  familiar  with  the  people  on  the  list, 
and  also  because  there  are  conceivably  mote  of  them.  You  haVe  one 
ILS.  attorney  covering  the  Whole  Federal  judicial  district.  I  do  not 
know  whether  he  could  be  ih  a  poeition  to  determine  that  as  easily  as 
the  examiner,  ri  i  ^  ' 

Sonatpr  Kennedy*  It  ifAnow  ah  roith^r^!or  situation,  where  the 
examiner  or  the  U.S,  attorney  coula^d<yitf '  Could  you  change  it  so 
that  only  if  the  US,  attorney  feltjhere  was  sufficient  ground  for  a 
complaint,  he  would  initiate  such  action  ?  \ 

Attorney  General  ICatzensacii,  Yes,  that  could  be  done*  ,  I  think 
it  is  a  morosorderly  procedure,  Senator,  if  the  people  kno^r  they  are 
going  to  go  tq  the"  examiner  and  complain  to  him*  He  is  the  same 
person  who  registered  them.  They  have  made  no  contact  with  the 
T7.S.  attorney  before  and  they  have  had  contact  wiyh  the  examiner. 
Presumably,  it  has  a  good  contact,  since  the^aminer  registered 
them.  v  ^ 

It  seems  to  me  they  would TfUnw-hinTTmd  he  would  the  person 
most  easy  to  go  to  ih  this  respect* 

Senator  Kennedy,  Nowhere  in  the  bill  is  there  any  language  pro* 
viding  protection  against  intimidation  or  threats  to  persons. seeking 
office.  Did  the  Attorney  General  or  the  Justice  Department  consider 
this  possibility  in  .view  of  the  existing  legislation. 

Attorney  General  Katzendach*  No,  there  is  nothing  in  the  bill 
which  applies  to  persons  seeking  office  or  intimidation  there.  I  do 
not  think  there  is  anything  in  the  existing  law  which  covers  that* 
This  might  well  cover  the  situation.  As  a  practical  matter,  a  per¬ 
son  Seeking  office  seeks  to  go  out  and  get  people  to  vote  for  him.  I 
suppose  his  intimidations  against  doing  that  might  easily  result  in 
intimidation  of  those  who  were  seeking  votes  for  him  and  their  votes 
themselves.  So  we  might,  as  a  practical  matter,  easily  get  it  in,  but 
there  is  no  provision  which  protects  an  officeseeker.  If  the  committee 
feels  that,  should  be  included,  I  would  not  object  to  it. 
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Senator  Kennedy,  And  finally,  Mr,  Attorney  General,  have  ways 
been  considered  to  bring  the  provisions  of  this  measure  into  certain 
political  subdivisions  which  may  exist  in  States  that  do  not  have 
such  tests!  This  question  has  been  raised  by  a  number  of  my  col¬ 
leagues  on  this  committee.  Most  specifically,  would  it  not  be  possible 
for  the  Congress,  to  find  that  in  any  political  subdivision  with  less 
than  25  percent  of  the  eligible  Negroes  registered,  there  is  an  indication 
or  presumption  of  the  violation  of  rights  guaranteed  under  the  15th 
amendment!  Could  not  the  Attorney  General  receive  petitions  from 
a  determination  for  that  political  suodivison  and  that  political  sub¬ 
division  only! 

Attorney  General  Katzbnbacii.  I  think  that  would  be  possible,  Sen¬ 
ator.  There  is  a  time  lag  and  quite  an  expense  to  taking  a  census,  even 
of  a  political  subdivision.  In  some  areas,  the  figures  which  I  discussed 
yesterday  with  Senator  Javits  may  be  accurate,  or  if  not  accurate,  at 
least  they  are  the  figures  that  the  State  itself  provides.  I  suppose  it 
would  bo  possible  to  use  those  in  a  procedure  of  this  kind  if  they  came 
from  the  State  itself.  That  would  not  completely  meet  the  point,  be* 
cause  not  all  States  have  those  figures,  and  not  all  places  where  there  is 
possible  discrimination  could  provide  those  figures.  Those  figures  ate 
available  in  some  areas. 

They  are  available,  for  example,  presently  in  northern  Florida  jrnd 
they  are  available,  I  believe,  in  Arkansas,  I  do  not  believe  they  are 
available  elsewhere. 

Senator  Javits*  Would  the  Senator  yield ! 

Senator  Kennedy,  I  believe  Civil  Rights  Commission  figures  are 
available  in  Arkansas  and  in  Florida.  The  Tennessee  and  Texas  fig¬ 
ures  have  not  been  broken  down  by  color. 

Attorney  General  Katzenbaoh,  That  is  right*  So  you  would  not 
touch  Tennessee  or  Texas*  You  could — I  think  it  would  be  fair 
enough — if  that  is  what  the  committee  decided,  to  stick  a  State  with 
their  own  figures  in  this  respect.  I  think  that  would  meet  the  point 
that  I  was  concerned  about  yesterday  with  Senator  Javits. 

But  I  think  if  the  State  has  not  gotten  the  figures,  you  would  have 
to  go  out  and  get  the  figures,  and  that  is  a  fairly  expensive  proposition* 

Senator  Kennedy*  I  was  wondering  whether  the  Attorney  General 
could  ask  the  Director  of  the  Census  for  these  figures,  whether  this 
could  be  a  procedure  which  you,  a s  the  Attorney  General,  feel 
would  be  helpful  and  would  be  warranted,  rather  than  either  retying 
on  figures  that  have  been  disputed  within  the  State  or  which  could  be 
questioned  coining  from  the  Civil  Rights  Commission!  Could  we  not 
set  up  a  procedure  in  which  the  Director  of  the  Census  could  be 
charged  with  that  responsibility  and  these  figures,  when  available,  if, 
after  the  enumeration  is  made,  show  that  less  than  25  percent  of  the 
Negroes  are  registered — could  not  at  that  time  the  examiner  proce¬ 
dures  in  the  bill  be  put  in  effect  for  the  political  subdivision  ? 

Attorney  General  Katzenbauh.  I  think  they  could  at  that  time, 
Senator.  T  am  not  convinced  that  that  would  be  more  expeditious  than 
simply  bringing  the  State  under  the  existing  lawt  which  may  actually 
involve  a  lesser  burden  than  a  complete  census  within  the  area. 

Senator  Javits.  Would  the  Sehator  yield  on  that  particular  point, 
because  Mr.  Katzenbach  referred  to  me  ? 
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Senator  Kennedy.  Yea. 

' Senator  Javits.  I  have  checked  back,  Mr.  Attorney  General,  and  I 
find  that  in'  the  administration  bill  of  1068,  the  Department  itaelf  set 
a  trigger  that  appears  on  page  5,  line  18,  of  the  bill,  of  15  percent  of 
the  total  number  of  voting  age  persons  of  the  same  race,  and  so  on. 

Attorney  General  Katzknbacii.  Yes. 

Senator  Javits.  I  just  wondered  where,  at  that  time  you  expected  to 
get  the  figures.  This  was  your  own  bill. 

1  Attorney  General  Katzbnbaoh.  That  is  right.  Senator.  The  trig¬ 
gering  device  there  also  involved  the  fiill  trial  of  the  issue  of  practice 
or  pattern,  and  created  merely  a  presumption. 

Senator  J avtts.  Tha t  is  all  it  creates  here. 

Attorney  General  Katzenbach.  We  felt  there  were  places — ’per¬ 
haps  I  misunderstood  you  yesterday.  We  felt  there  were  places  where 
the  figures  provided  by  the  State  itself  could  he  used  to  establish  that 
15  percent.  At  thnt  time,  we  recognized  that  there  also  would  be  areas 
where  we  would  not  have  those  figures,  and  therefore  be  unable  to  use 
that  15-percent  figure.  It  had -that  defect. 

I  think  in  the  areas  whore  the  registration  figures  are  broken  down 
by  race  and  provided  by  the  State  itself,  it  is  rah-  enough  to  use  that 
as  a  triggering  device  for  further  proceedings  under  the  1064  act. 
That  Was  suggested  before  by  the  administration.  It  ran  into— the 
difficulties  it  ran  into,  Senator,  with  some  Members  in  the  other  body — 
I  do  not  think  it  was  ever  fully  considered  by  the  Senate — it  rah  into 
this  difficulty,  that  some  Members  said  that  if  the  political  subdivision 
has  not  ip  met  been  discriminating,  yet  you  register  on  a  temporary 
basis  all  of  these  people,  then  fail  to  win  your  lawsuit,  then  for  ftn 
election  or  more,  people,  when  there  was  no  violation  of  the  15th 
amendment,  nonetheless  would  hare  been  permitted  to  vote.  That 
was  not  mv  position.  I  did  not  feel  that  that  created  the.  problems 
that  some  Members  of  thB  other  body  thought  it  could  create.  But 
that  was  the  major  argument  that  Was  used  against  it. 

Senator  JAvrrs.  Senator  Kennedy  is  pursuing  an  excellent  line  of 
questioning,  and  if  I  may,  to  help  us  both,  could  I  just  sum  up  what 
ItmdQrstand  is  now  your  testimony? 

S';'Dne,  if  the  burden  of  proof  shifts  away  from  the  contestant  to  the 
Federal  Government,  then  there  is  pb  objection  to  this  triggering 
^ce  |:  that  is  constitutional.  You  told  me  that  yesterday,  ■  • 

‘  Two,  i'f  the  'State  has  figures,  then  again',  it  could  be  a  triggering 
device.';  •  •  .  V.,  '! 

"And,  three,  if,  as  Senator  Kennedy  baa  pointed  out,  the  Census 
Bureau  .comes  through  under  title  8,  then  it  cOuld  again  pb  a'  trigger¬ 
ing  device.  So  we  have  three  ways  iii  which  it  could  bo  a'  triggenng 
device,  consistently  with  the  testimony  of  the  Department.  Is  that 
correct?.  ■  '  :i  ■  '' 

Attorney  General  KATZENHApB.Tf  I  understood  your  first  one  cor¬ 
rectly,1  if  the  Government  has  the  burden  of  proving  the  figures - 

f:  Senator  Javjts.  1  Right.  , 

■  Attorney  General  Katzenhach.  That  is  really  like  the  third  one. 
The  Government  could  prove  thehutden  by  a  special  census  or  some¬ 
thing  Of  that' kind,  or  tnb  State  itself  could  provide  the  figures;  then 
I  think  it  could  be  used  as  a  triggering  device;  yesj  Senator.  ' 

Senator  Javits.  I  thank  my  colleague  very  much. 

'S'  /  j 
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*■'  Senator  Haut,  Perhaps,  Senator  Javits,  when  he  used  the  expres¬ 
sion,  “title  8,’’  was  referring  to  a  thing  t  want  a  clarification  on.  f 
J  Your  concern  yesterday  and  again  today  was  the  tentativenees  of 
'the  Civil  Rights  Commission’s  figures.  Your  reluctance  sprang  from 
tlie  absence  of  a  solid  set  of  figures.  You  are  solid  on  the  50  percent 
because  you  get  that  by  census ! 

1  Attorney  General  Katzenbach/  Yes, 

Senator  Haht.  What  in  the  1964  act  was  the  Census  Bureau  directed 
to  compile!  Was  it  not  a  set  of  figures  which,  when  developed  j  will 
give  you  the  same  solid  case  that  you  now  feel  you  have  with  respect 
to  the  overall  census? 

Attorney  General  Katzenbach.  Yes;  in  areas  selected  by  the  Civil 
Bights  Commission,  if  I  remember  correctly^  yes. 

Senator  Haut*  The  Civil  Rights  Commission,  under  the  1964  act, 
is  authorized  to  request  a  census  f 

Attorney  General  Katzenbach.  Yes*  The  difficulties  with  that. 
Senator,  quite  frankly,  have  been  tremendous  factors  of  cost  in  mak¬ 
ing  such  a  census,  in  addition  to  which  it  takes  quite  a  bit  of  time. 
Inis  is  why  I  raised  the  question*  Maybe  we  can  do  it  quicker  with 
a  lawsuit  than  taking  a  census* 

Senator  Kennedy.  I  have  completely  finished.  I  would  like  just, 
if  1  could,  to  read  that,  tinder  Section  8:  Registration  and  Voting 
Statistics,  section  801 ; 

The  Secretary  of  Commerce  glintl  promptly  conduct  a  surrey  to  compile  regis¬ 
tration  ancl  voting  statistics  In  sncli  geographic  areas  as  may  be  recommended 
by  the  Commission  on  Civil  Rights,  Such  a  survey  and  compilation  shall,  to  the 
extent  recommended  by  the  Commission  on  Civil  Rights,  only  include  a  count 
of  persons  of  voting  age  by  race,  color,  and  national  origin,  and  determination 
of , the  extent  of  which  such  persons  are  registered  to  vote,  and  have  voted 
In  any  statewide  primary  or  general  election  .  In  which  the  Members  of  the 
TJ*3.  House  of  Representatives  are  nominated  or  elected,  since  January  1>  1900* 

And  then  the  rest  of  the  act  follows. 

I  want  to  express  my  appreciation  to  the  Chair  mid  to  you  Mr. 
Attorney  General,  and  to  my  colleague,  Senator  ’ Hmska,  I  realize, 
that  he  has  to  go  also* 

Attorney  General  Katzenbach.  Thank you  very  much,  Senate^* 

Senator  Hruska,  Mr,  Attorney  General,  a  little  bit  agp,  you  re¬ 
ferred  to  some  preliminary  conferences  which  W£re  held  ^before  the 
till  r^hed  its  final  draft;  ; 

Attorney  General  Katzenbach*  Yes* 

Senator  Hhttska*  1  want  to  say  that  this  Senator  had  been  invited 
to  participate  in  some  of  those  conferences  and  accepted  those  invita- 
tioiis*  f  X  participated  in  some  of  them*  If  my  presence  ;br  if  arty 
^hggestidn  I  made  had  any  effect  on  some  of  the  chahgeb  that  were 
brought  abojit  in  favor  of  a  better  and  a  more  acceptable  till,  1  am 
gratified  at  it,  I  did  not  cosponsor  the  bill,  because  I, did  and  I  do 
now  take  exception  to  some  of  the  provisions  which  were  retained 
ill1  thom  I  felt  if  I  had  not  cosponsored  the  bill,  I  would  be  in  a 
more  free  position  in  the  executive  sessions  that  will  undoubtedly 
be  held  by  this  committee  to  urge  further  changes  besides  those  that 
Hvere  made;  and  in  fact,  probably  to  Include  some  additional  provi¬ 
sions  tthich  would  reach  conditions  and  situations  which  are  not  cov¬ 
ered  now  By  the  bill* 
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I  thought  in  fairness  to  the  witness,  Mr.  Chairman,  I  should  verifv 
SnifSlSL*0  the  ®ffect  that  &*“ator  was  present  at  some  3 


J  j'  Attoraw^Geneml,  one  of  my  colleagues  is  a  little  apprehensive 
B .  3  penalties  that  are  affected  unSer  sectidJJ 
™  i  d  otlier  sectl1°Jn?-  ,He  asked  me  to  find  out  whether 

”  *¥*  £?  employer  who  would  be  busy  on  a  particular  day  or  who 
•*“  a  Particularly  busy  season  would  be  confronted 
6  ^es»«  ef  some  employees  to  take  time  off  to  register  with 
Federal  examiner.  Would  he  be  considered  guilty  with  interfering 

^  fh- 1ILSn^d  ^i10118  J!r  HI,  and  VII,  and  therefore  subject!! 
to^bdity  of  a  fine  of  $5,000  and  imprisonment  for  not  more 

General  Katzenbaoh.  No,  Senator,  I  should  think  not 

Iwouldbequiteclearthathowouldnot. 

Q J1  w6  e^er  ha?d>  1  should  think  an  employer  who  said,  “any 
attempts  to  register  to  vote  is  going  to  be  fired.” 
might  be  Qiibject  to  these  provisions*  ^ 

Senator  Hrubea*  Or  the  circumstances  of  the  business  are  such  that 
fi  rea^n  ito  ™PjRin  why  he  did  not  allow  these  people 

ImIwiL?*  t^e1j?artJ®.u|ar  tlm®  of  their  request— you  would  not  con- 
ader  that  would  subject  him  to  these  penal  provisions? 

not  Senator  6nernI  Katzbnbaoh'  N°y  1 am  confident  that  they  would 

,  Senator  Scott,  Would  the  Senator  yield  on  that  ? 

Senator  HmrsKA,  Yes, 

Senator  Soorr.  Dose  your  answer,  Mr.  Attorney  General,  imnly 
$***£"£“  tame  off  to  register,  you  would  m«t  tU 

g*J2g}.8*  regulatory  provisions  hr  arranging  for  the  examiner  to 

forthatindustrrT  to  °r  subse^uent  “  the  workrng  houre  of  the  day 

.  Attorney  General  Katzbnbaoh.  Yes,  Senator. 

Senator  Soorr.  Thank  you,  Senator. 

owUnf0,1,  LA«»i7iey  General,  there  are  tivo,  sections,  sub- 

seotaons  in  the  bill  which  deal  with  the  listing  bf  voters.  I  refer  to 
section  5{b)  which reads: 

Any  paMoa  whom  the  examiner  tub  to  have  the  .qualm  cat  lone  prescribed  bv 
J.  a^or^ttn1(;e  wl^>  Instructions  received  tmdersectlon  <wh)  shall 
promptly  ie  placed  on  a  list  of  eligible  voters.  'v>  *?IUU1 

I  read  now  from  section  6(b),  leaving  dpt  nonpertinent  words: 

thJ^ti«riwn^Pi^S!^  JUT  *  *  *..11,?tPgPOW»tirttothla  Actand  removals  (Tom 
tteeUglblUty  ,iiat  be  prescribed  by  regnlgtlong  promulgated  br  the  Civil 

Atomrr  shall,,  after  oommltatfon  with  the 

lIsUDgfy  °«oersl.  instruct  examiners  concerning  .the  qnalltlcatlons  requiredfor 

r  Attorney  General  Katzenbaoh.  Yes. 

tions^r^ri^d^Stete^w^0^011  ™  h^6  *  "***«»  *  >«*&»■ 
Attorney  General  Katzenbaoh.  Yes. 

«n^Rt°T  Ih  the  other,;  there  is  no  iuch  inclusion  of  those 

Mhat  ?n  insistency,  or  is  that  an  inadvertence,  or  what 
particular  meaning  does  that  difference  in  language  have* 

^tz^ba°h-.  9*  22  of  6(b),  there  is  a  refer¬ 

ence  to  qualifications,  Senator,  which  is  intended  to  track  with  5(b). 
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Senator  Hruska.  But  that  does  not  refer  to  qualifications  pre¬ 
scribed  by  State  law.  That  presumably  refers  to  tne  regulations  and 
the  qualifications  set  up  ana  published  by  the  Civil  Service  Com¬ 
mission. 

Attorney  General  Katzenbaoh.  The  intention  would  be  here  that 
that  the  qualifications  prescribed  by  State  law  not  suspended  by  this 
act  would  be  determined  by  the  Attorney  General,  who  would  then 
pass  those  on  to  the  Civil  Service  Commission,  which  wouldj  in  its 
regulations  with  reBpect  to  each.  State  and  voting  district  within  that 
State,  inform  the  Federal  examiners  of  whet  those  qualifications  are. 
So  the  qualifications  here  and  in  line  22  would  be  the  qualifications 

Sreecribed  by  State  law,  except  as  suspended  by  the  provisions  of 
lis  act. 

Senator  Hruska.  Of  course,  it  does  not  say  that  in  either  section, 
does  itf  Under  the  language  of  either  of  those  subsections;  the  At¬ 
torney  General  Is  not  directed  to  follow  the  qualifications  prescribed 
by  State  law,  except  for  those  that  are  mentioned  in  section  8.  He 
may  go  beyond  that,  may  he  not! 

Attorney  General  KatzenIUch.  I  would  have  thought  not,  Senator.1 
Senator  Hruska.  Would  you  have  any  objections  to  amendment  so 
that  can  be  done? 

Attorney  General  Katzenbach.  Clarifying  that?  No,  Senator. 
Senator  Hruska,  Would  that  mean,  Mr.  Attorney  General,  that  in 
the  formulation  of  these  qualifications,  the  State  lew  would  be  applied 
except  for  those  objectionable  tests  and  devices  which  are  defined  in 
section  3?  '  '  . 

Attorney  General  Katzenbach.  Yes,  Senator;  or  those  which  are 
being  contested  under  section  8. 

Senator  Hruska,  Or  those  that  would  what?  ' 

Attorney  General  ICatxbnuaoh.  Be  contested  under  section  8, 
Senator  Hbubka,  Of  course,  those,  if  they  were  qualified  by  ap* 
proval  of  the  District  Court  of  the  District  of  Columbia — — 

Attorney  General  Katzenbach.  Then  they  would  be  included. 
Senator  Hruska.  Then  they  would  be  included? 

Attorney  General  Katoenbach.  Yes,  Senator. 

Senator  Hruska.  So  under  your  construction  of  the  language  as 
we  now  have  it,  the  Attorney  General  would  be  circumscribed  and 
somewhat  limited  in  his  issuance  of  regulations  as  to  qualifications  of 
voters? 

Attorney  General  Katzenbach,  Yes,  Senator. , 

Senator  Hruska,  And  if  it  is  considered  by  the  committee  that  this 
language  is  a  little  loose  to  accomplish  that  interpretation,  would  there 
be  objection  to  amendment  accordingly  ? 

Attorney  General  Katzenbach.  No,  Senator.  X  would' be  happy  to 
assist  the  committee  if  they  would  wish  any  assistance  oh  that. 

Senator  Hruska.  Oil  page  18  of  the  mimeographed  statement  which 
you  submitted  and  read  to  the  committee  a  couple  of  days  ago,  there! 
ib  a  very  imposing  list  of  authorities,  decisions  of  the  Supreme  Court, 
and  I  should  like  to  ask  you,  Mr.  Attorney  General  does  any  one  of 
these  decisions  or  opinions  referred  to  deal  with  the  statute  which  con¬ 
fers  the  right  of  suffrage  on  any  one,  under  federally  prescribed  quali¬ 
fications  or  voters?  ' 
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Attorney  General  KatzenuaChH.;  No,  Senator.  I  tlonot  think  ithaa 
ever  been  done  before.  JJ+. 

Senator  Hbuska.  As  a  matter  of  fact,  Home  of  the  decisions'  specific^ 
ally  say,  do  they  not,  that  for  example,  in  United  States  y.  Iieeee  cam; 
ana  Jams  v.  Bowmen,  both  of  these  cases  state  that  the  15th  amend¬ 
ment  does  not  confer  the  right  of  suffrage  on  any  one,  as  I  read  the 
cases.  Do  you  recall  that  particular  part  of  it?  i  . 

Attorney  General  Katsenbagh.  That  is  correct,  Senator,  yes* 

Senator  Hrubka.  So  that  to  the  extent  that  this  act  might  confer 
upon  the  Federal  Government  the  right  to  determine  voter  qualifica¬ 
tions,  it  cannot  be  said  that  any  of  the  decisions  cited  in  your  state¬ 
ment,  either  on  page  13  or  on  page  15,  deals  with  &  situation  which  is 
comparable  to  ana  which  embraces  that  particular  phase  of  the  pro¬ 
posed  bill  ? 

Attorney  General  Katzeubaoh*  That  is  correct,  Senator,  Except 
that  1  would  take  exception  to  your  characterization  that  this  bill  that 
is  before  the  committee  now  in  any  way  sets  Federal  qualifications  for 
voting.  It  does  not.  State  qualifications  remain  except  for  those  state 
qualifications  that  have  been  used  in  violation  of  the  15th  amendment, 
and  they  are  suspended. 

For  example,  the  President  was  terribly  interested  in  18-yearrolds 
voting,  and  he  asked  me  back  in  November,  can  we  set  a  Federal  quali¬ 
fication  for  18-year-olds  to  vote  by  statute?  I  had  to  tell  him  that  we 
could  not  do  that,  that  that  required  a  constitutional  amendment.  He 
was  also  extremely  interested  m  the  elimination  of  the  poll  tax  in  its 
entirety  and  wanted  to  do  this.  He  has,  you  know,  repeatedly  taken 
that  posit  ion  publicly .  He  asked  me  whether,  in  his  prior  days  in  .Con¬ 
gress,  he  had  been  wrong  in  thinking  that  this  opulA  not  be  done  by 
statute.  I  gave  him  the  same  advice  that  I  have  given  the  committee 
here.  I  think  if  Federal  qualifications,  as  such,  are  to  be  set,  then  it 
requires  a  constitutional  amendment  to  do  so* 

But  at  the  same  time*  State  qualifications  that 'have  been  used  in 
violation  of  the  15  th  amendment,  been  used  for  discriminatory  pur¬ 
poses,  enn,  in  my  judgment,  as  I  have  repeatedly  testified  here,  be  sus¬ 
pended-  I  think  that  is  consistent  with  the  decision  cited  in  my  state¬ 
ments..!  ' 

:  Again,  I  would  read — I  think  it  is  already  in  the  record,  but  the 
statement  of  the  Court  in  the  1959  decision  which  upheld  the  North 
Carolina  literacy  test  but  upheld  it  with  this  caveat : 

So  that  while  the  right  6t  suffrage  Is  c&tabllkhetf  and  guataiiteed  by  the<3on- 
ritutlOu,  it  Ib  subject  to  the  imposition  of  State  standards  which  ore  not  discrim¬ 
inating  and  which  do  not  contravene  any  reptcictloiuthat  Congress,  acting  pur- 
Htinnt  to  its  constitutional  powers*  has  employed.  # 

Senator  Huhska.  What  case  was  that  I 

Attorney  General  KATzmeACH.  That  is :  Lassiter  v.  Northampton , 
EUotion  Board.  The  case  upheld  the  literacy  test  in  North  Carolina, 
but  the  Court,  T  think*  speaking  fo  Mr.  Justice  Frankler,  was—Miv 
Justice  Douglas,  it' was— at  380  U.S.  at  page  51,  pointed  out  that  the 
imposition  of  State  standards  not  discriminatory,  not  contravening  any 
restriction  of  Congress  acting  pursuant  to  its  constitptional  powers,  is 
imposed.  -  •  ■.  !  ,•  ' 

Senator  Ervin,  I  want  to  ask  Senator  Hruska  to  yield. ; 

Senator  Hkuska.  I  shallbe  happy  to  yield.  '  ; 
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r  Senator  Ervin,  The  Court  held  in  that  case  that the  North Carolina 
literacy  test,  which  is  embodied  in  the  North  Carolina  ^Conetitution 
and  which  merely  requires  op  a  condition  precedent  to  jregigti^tipn  th^t 
a  voter  show  that  he  can  read  and  write  a  section  of  the  Stpte  ppA^titu- 
tion  in  the  English  language,  was  perfectly  valid  and  was  within  tha 
constitutional  power  of  the  State  of  North  Carolina,  ■  ] 

,  Attorney  General  Katzenbach*  Absolutely,  Senator,  Ifyou\yould 
agree  with  me  that  there  is  no  evidence  introduced  in  that  $asp,  no, 
pint  of  the  record  in  that  case  that  showed  at  that  time  that,  that  test 
had  been  used  in  violation  of  the  15th  amendment.  Would  you  hpfy 
agree  with  that?  t  .  i  . 

Senator  Ervin.  And  yet  this  bill  would  nullify  or  suspend  that^pror 
vision  of  North  Carolina  law  unless  North  Carolina  could  come  up, 
and  show  there  had  been  not  a  single  person  discriminated  against  on 
the  ground  of  race  within  10  years  before  they  bring  the  suit  in  the 
courts  of  the  District  of  Columbia. 

Attorney  General  Katzbnbacu.  Yes* 

;  Senator  Hruska*  And  there  is  on  that  case,  of  course,  that  sore 
differences  exist.  ;  And  there  are  other  places  in  America  where  there 
is  heavy  discrimination  wliich  is  not  treated  with  in  this  bill  and, 
which,  in  the  opinion  of  some,  cannot  be  adequately  treated  under' 
existing  law.  It  is  to  that  I  referred  to  in  my  opening  statement 
that  perhaps  it  might  be  well  to  explore  some  additional  sections  so 
thntriwe  cun  reach  !these  things  and  reach  them  effectively  at  a  time 
wheii  there  is  a  demand  for  electoral  reform*  #  i, 

Attorney  Gcmeral  Katzenbach*  I  have  indicated  repeatedly,  Sen¬ 
ator,  I  am  entirely  sympathetic  with  doing;so  if  we  can  find  a  con¬ 
stitutional  means  and  a  practical  means  of  doing  so*  I  confess  that  my 
ingenuity  has  floored  in  that  regard, 

,  Senator  JIrubka.  Let  me  repeat  what  I  understand  the  Attorney 
General  to  say  in  reference  to  voting  .qualifications.  It  is  your  con¬ 
struction,  3M[r,  Katzenbach,  that; this  act  does  not  pretend!  tp  veetin  the. 
Federal  Government  or  any  of  its  agencies  either  the  right  or  the  op¬ 
portunity  to  prescribe  voting  qiialiiications.  Can  that  statement  stand 
in  that  fashion? 

Attorney  General  Katzenbach,  Yes,  Senator  . 

Senator  IlnueKA.  And  the,  provisions  in  section  fl  (a)  andflfb)  with 
inference  to  instructions  and  regulations  promulgated  by  the  Civil 
Service  Commission  after  .consultation  with  the  Attorney  Gene™, 
cannot  be  construed  to  be  a  basis  for  the  Federal  Government  prescrib¬ 
ing  voting  qualifications  ?  ,  -f  *  -  ■ 

AttomeyGeneral  Katzenbacb.  Correct,  Senator. 

Senator  Hruska*  That  is  all  the  questions  I  have  at  this  time. 

I  note  the  dock*  Mr*  Chairman*  I  am  grateful  to  you  for  allowing 
me  to  proceed  to  tlie  conclusion  of  this  part  of  my  examination, 
r  Senator  Johnston  (presiding)^  I  believe  you  will  be  back  this  after¬ 
noon:  is,  that  connect?  *  ■  *  ,  * 

Attorney  General.  Katcrnbacii!.  If  my  presence  liereJs  desii'ed,  Mr, 
Senator. 

Senator  Johnston*,  have  gotten  permission  to  convene  here  this 
aftenjobii  by  the  Senate. .  :  We  shall  come  back  at  2  :lfi.  Several  Sena-: 
tors  have  requested  that  I  inform  yon  that  they  would  like. you  to  fw 
back  for  some  further  questions  they  ha,ve  toapk  you* 
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Senator  Hart:  Mr.  Chairman,  I  wonder  if  I  might  be1  permitted, 
before  we  recede,  to  note  for  the  record  and  for  all  of  us  here  that 
throughout  the  hearing  this  morning,  there  has  been  present  the  Min-* 
ister  or  Justice  of  the  Republic  of  Niger,  the  former  ambassador  from 
that  country  to  this  country.  He  hail  been  sitting  here  throughout 
the  hearing. 

Senator  Johnston.  I  appreciate  the  Senator’s  calling  that  to  our 
attention. 

Attorney  General  KatzenbacH.  Mr,  Chairman,  I  might  say  this: 
there  are  certain  events  going  on  in  Montgomery  this  afternoon.  If 
there  should  be  any  indication  of  any  difficulties  in  that  regard,  I 
would  appreciate  it  greatly  if  I  could  notify  the  chairman  and  perhaps 
testify  when  those  difficulties,  which  I  donot  anticipate,  but  if  there 
should  be  any  difficulties  or  any  indication  of  them,  I  feel  that  perhaps 
it  might  be  important  for  me  to  be  where  I  can  be  in  communication 
with  various  Federal  officials  who  are  on  the  scene. 

Senator  Johnston.  May  I  suggest,  then,  that  you  get  in  touch  with 
our  chairman  and  so  inform  him  1 

Attorney  General  Katzrnbaoh.  If  it  is  difficult  for  me  to  he  here 
at  2 :15, 1  would  like  permission  to  do  that.  Otherwise,  I  shall  be  here 
at  2 :1G  if  things  seem  to  be  going  well. 

Senator  Johnston.  Very  well. 

The  committee  is  recessed  until  2 :15  this  afternoon. 

(Whereupon,  at  12:10  p.m.,  the  hearing  was  adjourned,  to  recon¬ 
vene  at  2 :15  p.m,,  on  Thursday,  March  25, 1065.) 

AFTERNOON  SESSION 

.  '  -Hf 

The  Chairman.  Come  to  order,  please: 

Mr.  Attorney  General,  I  am  going  to  ask  you  this  question  i  did  you 
have  any  discussions  with  Mr.  ttamsey  Clark,  Deputy  Attorney  Gen¬ 
eral,  on  the' reasons  why  Texas  was  not  covered  in  this  bill! 

STATEMENT  OF  HOH.  NICHOIASdeB.  KATZENBACH— Besomed 

Attorney  General  Katzenbach.  I  do  not  recollect  any  such  conver¬ 
sations  ,  Mr.  Chairman.  We  are  aware  of  the  fact  that  there  were  no 
literacy  tests  in  Texas. 

The  Chairman.  Just  answer  my  question. 

Attorney  Genera!  KatzenbacH.  1  do  not  ‘recollect  any  such  conver¬ 
sations,  and  I  do  not  believe  that  there  were  any  such  conversations;  ■ 

The  Chairman.  Yes,  and  no  member  Of  your  staff,  then,  met  with 
the  minority  staffj  or  made  any  such  report  to  you,  is  that  correct,  at 
which  you  were  Rot  present  I 

Attorney  General  KatzenUach,  No;  Mr.  Chairman.  The  question 
may  have  been  whether  Texas  is  Covered  i>r  not  and  the  answer  would 
have  been  it  is  not,  because  it  does  not  have  a  literacy  test,  but  there 
is  no  scheme  to  eliminate  Texas  ds  such,  and  no  discussion  about  how  do 
we  keep  Texas  out  of  this  act. 

The  Chairman.  Now  wait  a  minute,  That  came  up,  that  ^hat  was 
considered  vyas  your  bill  that  was  drafted^  the  Justice' Department,' 
was  it  not?  '' 

Attorney  General  KatsbRNRach.  Yfes,  Mr.  Chairman.  ! 
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The  Chairman'*  Aad  that  excluded  Te^as}  did  it  not? 

Attorney  General  Katzenbach,  Yes,  based  on  literacy  tests  only,  , 
The  Chairman,  Yes,  dir,  and  that  question  came  up,  Your  Deputy 
Attomev  General  discussed  it  at  length  as  tp  why  Texas  should  not  be 
included,  but  did  not  discuss  it  Tvith  you?,  ,N 

Attorney  General  Katzenbach.  He  did  not  discuss  it  with  me,  Mr. 
Chairman, 

The  Chairman.  That  is  all  I  wanted. 

Senator  Hart.  Mr,  Chairman,  while  we  have  a  pause  here,  I  think 
it  would  be  well  for  the  reconi  to  nave  a  little  elaboration  on  the  history 
of  the  poll  tax  in  Mississippi,  We  had  some  exchange  on  that.  It  ap¬ 
pears  from  a  Mississippi  Supreme  Court  decision  in  1898  that  the  con¬ 
stitutional  convention  that  established  the  poll  tax  clearly  did  so  for  the 
purpose  of  making  voting  a  difficult  activity  on  the  part  of  the  Negro. 

The  Chairman.  Now,  that  is  your  conclusion.  You  did  not  go  back 
far  enough.  It  was  Reconstruction  legislation  that  passed  it.  The 
money  from  it  was  to  finance  the  school  system.  Of  course,  we  had  a 
constitutional  convention  in  1890  that  earned  it  on. 

Senator  Hart,  The  Chief  justice— — 

The  Chairman.  The  feeling  was  that  if  you  could  not  pay  the  tax, 
you  could  work  it  out  oh  the  public  roads, 

,  Senator  Hart,  The  Chief  Justice,  in  writing  this  unanimous  opin¬ 
ion,  said  that  he  who  reads  the  constitution  of  1890,  and  he  describes 
the  comparison  with  the  earlier  constitution,  reaches  the  clear  con¬ 
clusion  that  it  is  evident  therefore  that.the  convention  had  before  it  for 
consideration  two  antagonistic  propositions. 

In  our  opinion,  the  clause  was  primarily  Intended  by  tbe  framers  of  the  consti¬ 
tution  was  a  cl ag  upon  the  franchise*  and  secondarily  and  incidentally  only  as  a 
means  of  revenue. 

*  *  *  When  we  consider  the  fact  that  a  very  large  proportion  of  those  it  was 
thought  desirable  to  exclude  from  the  exercises  of  the  franchise  owned  no  other 
properly  than  that  which  had  for  many  years  been  exempted  from  taxation,  the 
conclusion  becomes  Irresistible  that  It  was  Intended  to  leave  the  payment  of  the 
tax  to  the  voluntary  action  of  those  who  owned  no  other  tban  nontaxable  property. 

r  I  ask,  Mr,  Chairman,  consent  tfrat  the  record  contain  the 
Beale  case,  since  it  bears  on  the  earlier  discussion. 

The  Chairman.  Sure,  but  why  do  you  not  put  the  whole  record  in  ? 
The  poll  tax  was  an  old  institution.  +  t 

Senator  Hart.  If  there  is  no  objection. 

;  The  Chairman.  It  will  be  admitted. 

(The  case  referred  to,  pp,  885  to  869,  Southern  Reporter*  vol.  20*  is 
as  follows:) 

The  Chairman.  The  poll  tax  was  an  old  institution  in  1890. 
Senator  Hart,  The  reason  I  think  the  record  profitably  can  carry 
this  opinion  is  that  in  an  earlier  exchange  with  the  Attorney  General, 
it  was  said  that  the  poll,  tax  \yas  the  creature  of  a  Reconstruction 
legislature,  iiid  the  implication  w;as  that  it  was  not  intended  as  a 
means  of  evading  the  15th  amendment. 

The  CttAlRMAtt,  That  is  what  I  said.  1  ^ 

Senator  Hart.  The  Chief  Justice  in  Mississippi,  writing  this  opin¬ 
ion  in  1896,when  we  were  reasonably  close  to  the  era - 

Senator  Ervin.  What  was  his  name*  incidentally  ? 

Senator  Hart,  Cooper. 

4&-7U5_05_pt.  l - 13 
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Senator  Ervin.  One  of  ray  grandfather’s  first  cousins*  once  re¬ 
moved. 

Senator  Haet.  He  is  doubly  qualified,  tfien,  for  this  record. 

The  Chairman,  How  could  it  be  discriminator  when  everybody, 
white  or  block,  had  to  pay  it*  and  if  they  did  not  pay  it*  they  worked 
it  out  on  the  roads? 

Senator  Hart.  This  is  the  way  Chief  Justice  Cooper  puts  it— 

The  Chairman.  I  do  not  understand  the  logic  in  what  you  are 
saying. 

Senator  Hart,  In  what  he  is  saying. 

The  Chairman,  If  he  did  not  pay  it,  he  had  to  work  it  out  on  the 
roads. 

Senator  Hart,  He  makes  very  clearly,  I  say  in  defense  of  your 
relative— I  want  to  make  it  clear  for  the  family’s  sake  that  he  does 
not  undertake  to  criticize  the  action  of  the  constitutional  conven¬ 
tion,  ^  But  he  does  make  very  clear  that  it  cannot  be  doubted  that  the 
question  involved  in  the  settlement  of  the  electoral  franchise  had  been 
the  subject  of  more  reflection  and  thought  for  a  period  of  many  years 
“than  was  bestowed  upon  all  other  subjects  as  to  which  our  Constitu¬ 
tion  underwent  material  change.  Not  only  in  this  State,  but  through¬ 
out  our  sister  States*  thoughtful  and  anxious  men  turned  upon  the 
solution  of  the  question  all  the  light  to  be  gathered  from  history  or 
speculation.” 

Not  only  was  the  question  of  the  franchise  a  most  difficult  one  for 
solution  by  reason  of  its  nature,  but  there  was  added  to  its  treatment 
the  limitations  upon  State  action  imposed  by  the  amendments  to  the 
Federal  Constitution. 

The  difficulty,  as  all  men  knew,  arose  from  racial  differences.  The 
Federal  Constitution  prohibited  the  adoption  of  any  laws  under  which 
a  discrimination  should  be  made  by  reason  of  race*  color*  or  previous 
condition  of  servitude. 

It  would  too  much  extend  the  volume  of  this  opinion  to  enter  upon  &  review 
and  examination  In  detail  of  all  the  provisions  of  our  recent  constitution  In 
which  the  subject  of  the  electoral  f ranch  lee,  and  its  cognate  one  of  the  selection 
of  governmental  agencies,  is  dealt  with. 

It  is  evident,  therefore*  that  the  convention  had  before  it  for  con¬ 
sideration  two  antagonistic  propositions.  And  he  concludes; 

One,  to  levy  a  poll  tax  as  a  revenue  measure,  and  to  make  its  payment  com* 
puleory;  the  other,  to  Impose  the  tax  as  one  of 'many  devices  for  excluding  from 
the  franchise  a  large  number  of  persona  which  class  it  was  impracticable 
wholly  to  exclude,  and  not  desirable  wholly' to  admit.  In  our  opinion,  the 
clause —  '  ■ 

And  I  might  interpolate  there  he  was  referring  to  the  16th  amend¬ 
ment — 

was  primarily  intended  by  the  framers  of  the  Constitution  as  a  clog  upon  the 
franchise  and  secondarily  and  incidentally  onfr  as  a  means  of  revenue. 

The  Chairman,  You  adopt  the  extreme  construction*  because  there 
is  not  a  word  about  race  there. 

Senator  Ervin.  I  aiii  prepared  to  eliminate  the  poll  tax. 

Senator  Hart.  I  think  your  kinsman,  if  he  had  been; a  member  of 
the  convention,  would  have  adopted  it,  .  . 

The  Chairman.  A  mjm  had  to,  regardless  of  his  race,  pay  the  poll 
tax.  /  ■  / 
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Senator  Ervin,  That  is  very  sound,  and  I  think  he  knew  more  about 
the  poll  tax  than  some  other  people.  He  knew  that  they  were  relying 
upon  the  poll  tax  long  before  the  15th  amendment  was  adopted* 
There  was  a  poll  tax  in  North  Carolina  while  it  was  still  a  colony  of 
Great  Britain,  That  was  one  of  the  accepted  modes  of  taxation.  We 
abolished  another  tax  back  in  1919,  but  we  had  a  poll  tax  and  still 
have  one. 

Senator  Hart,  We  can  extend  this  until  Senator  Hruska  returns. 

Let  me  indicate  the  reasoning  behind  Justice  Cooper’s  opinion. 

Senator  Ervin,  The  reason  I  added  that  is  because  he  was  a  con¬ 
stitutional  lawyer. 

Senator  Hart,  Here  is  what  he  said  with  respect  to  the  two  com¬ 
parisons  between  the  constitution  adopted  immediately  following  the 
wur  and  the  constitution  of  1890.  Veiy  clearly,  his  construction  that 
it  was  aimed  primarily  at  disenfranchising  Negroes  was  sound,  I 
think  this  is  relevant  to  the  question  of  whether  we  can  establish  that 
the  origin  and  purpose  initially  of  the  poll  tax  was  to  discriminate; 
we  would  have  a  constitutional  basis  under  the  15th  amendment - 

The  Chairman,  How  could  there  be  a  discrimination  when  all  the 
man  had  to  do  was  pay  $2  regardless  of  his  race?  I  cannot  see  that. 
Where  is  there  a  discrimination  ? 

Senator  Hart,  1  think  he  has  answered  it  in  this  way,  and  if  you  will 
bear  with  me - 

The  Chairman.  A  man,  if  he  did  not  want  to  pay  it,  did  not  have 
to  pay  it 

Senator  Hart.  I  think  I  can  use  Chief  Justice  Cooper  as  the  author 
of  the  answer  of  that  question : 

He  who  reads  the  constitution  of  1800  and  that  of  1800  will  hare  his  attention 
arrested  by  the  marked  difference  In  the  number  and  character  of  the  provisions 
of  the  franchise,  and  the  selection  of  the  chief  magistrate  of  the  State,  The 
constitution  of  1SG9,  in  its  single  article  on  the  franchise  {sec,  2r  art,  VII), 
provided  simply  that  "all  male  inhabitants  of  this  State  *  *  *  21  years  old  and 
upward,  who  have  resided  In  this  State  for  £  month  and  in  the  county  1 
month  next  preceding  the  day  of  election  *  *  *  and  who  are  duly  registered 
*  *  *  are  declared  to  be  duly  quail  Red  electors.” 

*  *  *  The  corresponding  article  In  the  constitution  of  1890  {see,  241)  Is  as 
follows:  "Every  male  Inhabitant  of  the  State  *  *  *  21  years  anj  upward  who 
has  resided  In  the  State  for  2  years  and  1  year  In  the  election  district,  or 
In  the  Incorporated  town  or  city  In  which  he  offers  to  vote,  and  who  is  duly 
registered  «s  provided  in  this  article  *  *  ,*  and  who  has  paid  on  or  before  the 
1st  day  of  February  of  the  year  of  which  he  shall  After  to  vote,  all  taxes  which 
may  have  been  legally  required  of  him  *  *  *  and  who  shall  produce  the  officers 
holding  an  election  satisfactory  evidence  that  he  has  paid  said  taxes  *  *  •” 
shall  vote. 

The  Chairman.  Now,  you  say  “discrimination.**  You  point  out 
the  discrimination  there. 

Senator  Hart.  I  think  he  does.  I  think  he  points  out  the  purpose 
behind  the  second  constitutional  requirement. 

The  Chairman,  Where  is  the  discrimination  ? 

Senator  Hart  (continues  reading) : 

•  *  *  restrained  by  the  Federal  Constitution  from'  discriminating  against 
the  Negro  race,  the  convention  discriminated  against  Its  characteristics  and  the 
offenses  to  which  its  weaker  members  were  prone.  A  voter  who  should  move 
oat  of  his  election  precinct,  though  only  to  an  adjoining  farm,  was  declared 
Ineligible  until  his  new  residence  should  have  continued  for  a  year.  Payment 
of  taxes  for  2  years  at  or  before  a  date  fixed  many  months  anterior  to  an 
election  Is  another  requirement,  and  one  well  calculated  to  disqualify  the 
careless. 
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Senator  Ervin.  “Careless.” 

Senator  Hart,  That  was  his  gentle3t  term  for  “discrimination”  . 

Senator  Ervin,  “Careless”  does  not  apply  to  white  as  well  as 
colored!  ,  -■ 

Senator  Hart.  Of  course  it  does. 

He  says  further: 

In  the  article  of  f ranch lae  is  found  the  section  we  have  under  consideration. 
Tim  as  argued  by  counsel,  It  was  ft  revenue  measure,  for  it  imposes  a  t&i. 
But  It  is  also  true  that  the  payment  of  the  tax  le.one  of  the  qualifications  of  sd 
elector  hud  the  question  Is  whether  its  primary  purpose  la  for  revenue,  with 
Incidental  disqualification  to  vote  attached  upon  its  nonpayment,  or  whether  the 
tax  was  levied  primarily  as  an  additional  disqualification  to  thcrae  who  should 
not  pay  out,  with  the  incident  of  revenue  derivable  from  theme  who  should  pay 

The  Chairman*  Of  course,  all  the  man  had  to  do  was  pay  his  tax, 
which  was  levied  otx  both  white  and  black  alike* 

You  do  not  know  anything  about  poverty.  I  remember  in  the 
depression,  the  biggest  property  owners  we  had  in  the  State  could 
not  pay  their  poll  tax,  and  therefore  could  not  vote. 

Senator  Hart*  Mr.  Chairman,  I  think  this  exchange  will  encourage 
readers  of  the  record  to  read  in  full  Mr.  Chief  Justice  Cooper,  whose 
opinion,  as  I  understand  it,  we  have  been  authorized  to  print  at  this 
point  in  the  record* 

The  Chairman.  Yes,  sir*  But  I  stll  have  not  seen  the  discrimina¬ 
tion*  Anybody  could  pay  it*  If  a  man  did  not  want  to  pay  it-*  did 
not  want  to  vote,  he  did  not  have  to  pay  it.  We  ditf  not  Slave 
an  Appalachia  then. 

Senator  Hart.  Mr*  Attorney  General,  are  you  aware  of  any  other 
State  where  the  evolution  of  the  poll  tax  is  comparable  as  described  by 
Justice  Cooper? 

Attorney  General  Katzenrach.  I  believe  there  is  at  least  one  other 
State  where  there  is  some  indication  in  the  debates  that  it  was  thought 
it  would  have  the  effect  of  a  greater  impact  on  Negroes  than  on  whites, 
even  though,  as  the  chairman  has  pointed  outfit  was  in  form  nondifr 
criminatory. 

The  Chairman.  Certainly  it  was  iiondiscriminatory,  placed  on 
everybody* 

I  would  like  to  ask  you  this  question  :  Who,  has  the  power  to  fix 
qualifications  of  voters  under  the  Constitution  of  the  United  States! 

Attorney  General  Katzenraoh,  It  is  left  to  the  States,  Mr*  Chair¬ 
man* 

.  The  Chairman,  , Now,  what  section,  of  the  Constitution  is  that? 

Attorney  General  Katzenbach.  Article  I- - 

The  Chairman,  Section  2* 

Attorney  General  Katzenbach*  Section  2, 

The  Chairman.  Now,  does  the  15th  amendment  repeal  that,  repeal 
article  I,  section  2 ?  . 

Attorney  General  Katzenbach*  No,  Mr*  Chairman*  It  does  not 
repeal  it  as  such. 

The  Chairman*  If  this  bill  does  not  repeal  it  as  such,  please  explain 
what  you  mean  by  thAt.  '  :  r 

Attorney  General  KatzenbAch*  What  I  metin  is  that  under  section 
2  of  amendment  15,  the  Congress  is  given  power  to  effectuate  the  pur¬ 
poses  of  the  l&th  Amendment;  tmd  if,  in  the  judgement  of  Congress 
it  was  necessary  in  ;dqihg. .that  fo  Suspend  th$  qualifications,,  ymich 
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were,  itr their  judgement  on  the  basis  of  the  record  in  front  of  them, 
had  been  used  by  States  for  discriminatory  purposes,  then  I  think 
that  article  II  would  giro  the  power  to  suspend  what  would  ordinarily 
be  a  right  of  the  State  under  the  Constitution, 

The  Chairman,  What  you  say  is  that  it  does  not  appear  that  it 
suspends  article  I,  section  2? 

Attorney  General  Katzenbach.  Tee, 

The  Chairman,  Senator  Fong, 

Senator  Fono,  Mr.  Chairman,  I  have  only  a  few  questions  to  ask 
the  Attorney  General.  I  have  been  pretty  well  satisfied  with  the 
testimony  of  the  Attorney  Genera]  ana  the  answers  he  has  given  to 
the  questions  put  to  him. 

Mr.  Attorney  General,  I  want  personally  to  commend  you  for  your 
very  frank  and  forthright^  comprehensive,  and  well-documented 
testimony  which  you  have  given  us  for  the  past  2%  days. 

Attorney  General  Katzenbach.  Thank  you,  Senator, 

Senator  Fong.  You  have,  I  think,  presented  a  most  compelling  case 
for  the  prompt  enactment  by  Congress  of  effective  legislation  protect¬ 
ing  the  voting  rights  of  all  Amencane.  I  am  in  wholehearted  agree¬ 
ment  with  you  And  I  think,  as  you  do,  that  such  legislation  is  long 
overdue, 

Mr.  Chairman,  I  ask  unanimous  consent  that  a  statement  which  I 
have  prepared  on  the  Senate  bill  be  included  in  the  record  at  this  time. 

The  Chairman.  Yes,  it  will  be  admitted. 

{The  statement  referred  to  follows :) 

Mr,  Chairman,  the  right  to  vote,  the  right  to  choose  our  owl  leaders.  Is  the 
most  fundamental  right  of  all  on  our  free  democratic  system  of  government. 
Jt  l&  a  right  which  Thomas  Jefferson  described  as  "the  ark  of  our  safety/’  It  is 
a  right  which  Indisputably  must  he  extended  to  every  American  citizen* 

The  16th  amendment  to  the  Constitution  provides  that  "the  right  of  the  citi¬ 
zens  of  the  United  States  to  vote  shall  not  be  denied  or  abridged  by  the  United 
States  or  by  dtiy  State  on  account  of  race*  color,  or  previous  condition  of  servi¬ 
tude/*  It  directs  that  "Congress  shall  have  the  power  to  enforce  this  article  by 
appropriate  legislation. 

Yet,  nearly  a  century  after  the  adoption  of  this  amendment,  many  of  our  fellow 
citizens  are  being  unoonsLltuti onally  disfranchised  on  the  basis  of  their  race  and 
color. 

Six  times  during  the  past  17  years  Congress  has  passed  "appropriate  leg! ela¬ 
tion51 1  to  eradicate  this  deep  and  very  unjust  flaw  fn  American  democracy* 

“  In  1.&48  Congress  passed  three  laws  making  it  a  felony  to  deprive  in  citizen* 
or  to  conspire  to  deprive  him,  of  any  constitutional  right,  or  to  Intimidate  him 
for  the  purpose  of  Interfering  with  his  right  to  vote  These  laws  were  very  In¬ 
effective*  because  of  the  virtual  Impossibility  of  securing  convictions  from  south- 
fern  juries  and  because  they  did  not  provide  a  way  to  register  Negroes. 

In  1057*- during  the  Elsenhower  administration,  Congress  passed  a  civil  statute 
empowering  the  Attorney  General  to  initiate  suits  for  injunctions  against  dts* 
crimination  in  voting  and  Intimidation,  This  law  also  was  very  ineffective  be¬ 
cause  of  the  long  periods  of  delay  Involved  In  judicial  litigation. 

Suit  had  to  he  brought' to  get  registration  records,  which  were  often  destroyed; 
Again,  there  was  the  problem  of  getting  Negoes  registered*  even  after  a  suit 
proving  discrimination  had  been  won, 

In  1PB0,  the  Elsenhower  administration  proposed,  and  Congress  passed*  a  law 
allowing  the  Attorney  General*  after  winning  a  suit  under  the  1057  act,  to  ask 
the  court  In  another  proceeding  to  find  a  "pattern  or  practice"  of  voting  dis¬ 
crimination  In  the  area  involved  In  the  suit.  * 

If  the  court  so  found*  any  Negro  In  the  area  who  complained  that  he  had  not 
been  allowed  to  vote  could  ask  the  court  to  Issue  an  order  declaring  him  quali¬ 
fied,  The  could  appoint  a  referee  to  take  evidence  and  make  a  finding.  Then 
either  the  court  or  the  referee  could  issue  a  certificate  declaring  the  Negro  quali¬ 
fied. 
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The  process  of  assembling  proof  to  convince  some  Judges  of  a  pattern  or  prac¬ 
tice  was  extremely  difficult  and  time  consuming. 

Further,  there  was  still  the  untouched  problem  of  discriminatory  use  of  appli- 
cation  forms  and  literacy ,  or  Interpretation,  tests  by  registrars. 

To  deal  with  this  problem,  Congress,  in  the  historic  Civil  Eights  Act  of  10(11, 
prohibited  registrars  from  appying  different  standards  to  Negroes  on  applica¬ 
tion  forms  and  Interpretation  tests.  Registrars  also  were  prohibited  from  dis¬ 
qualifying  applicants  for  Inconsequential  errors  or  omission;  such  ns,  crossing 
a  4'Tn  or  making  an  error  in  giving  their  ago  In  years,  month,  and  days. 

None  of  these  enactments  have  been  effective. 

Litigation  on  a  case-by-case,  connty-by-county  basis  simply  has  not  and  can¬ 
not  work.  Even  when  a  favorable  judgment  Is  won,  some  State  and  local  au¬ 
thorities  have  unfairly  applied  voting  qualifications  and  standards  of  eligibility 
to  many  of  our  Negro  citizens. 

In  addition,  some  State  legislatures  have  been  Inventive  and  ingenious  in 
devising  new  voter  requirements— even  after  decisions  had  been  won  striking 
down  old  ones  as  discriminatory. 

Current  voter  registration  figures  show  that  legislation  effectively  to  Imple¬ 
ment  the  15th  amendment  la  a  vital  necessity. 

In  each  of  nine  Southern  States,  comparative  statistics  clearly  reveal  that 
the  number  of  Negroes  registered  to  vote,  shown  as  a  percentage  of  the  total 
eligible.  Is  for  below  the  figures  for  whites,  as  follows : 

Percentage  of  voter 9  registered 


Wbfta 

Negro 

MlinMaol^ _ _ _ , _ 

70,2 

0.7 

Alabama..: . 

09.2 

19.2 

63.* 

27.4 

_ _ _ _ _ _ 

|joals]anft__*u _ 

80.0 

33.0 

Virginia  _ _ _ _ _ 

69.2 

31.3 

White 

Negro 

Botitli  Carolina. . . . 

37.1 

Arkansas. . ****„,._..,** 

^KHrf 

WJ 

North  Carolina*.*. — — 

Ko 

«.S 

Florida. . — - 

■a 

61.3 

The  bill  now  pending  before  this  committee,  S,  1564,  which  I  have  sponsored 
along  with  a  bipartisan  group  of  65  Senators,  is,  I  believe,  a  good,  strong  bill 
giving  the  Federal  Government  power  to  Intervene  in  States,  localities,  and 
counties  where  voting  righto  have  been  manifestly  denied  Americans, 

It  Is  designed  to  deal  with  the  principal  means  State  and  local  governments 
have  used  tq,  frustrate  the  effective  Implementation  of  the  16th  amendment, 
and  In  Important  respects  follows  the  Mil,  S.  1517,  which  a  bipartisan  group  of 
tO  Senators,  including  myself ,  introduced  earlier. 

S.  1564  would— 

Apply  to  all  elections,  local,  State,  and  Federal ; 

Empower  Federal  Government  officials,  applying  a  simple,  uniform  stand¬ 
ard,  to  register  eligible  voters  in  localities  which  refuse  to  do  so ; 

Eliminate  the  necessity  of  tedious  lawsuits  which  delay  the  right  to 
vote ; 

Insure  that  properly  registered  voters  are.  not  prohibited  from  voting. 
Under  the  bill,  In  certain  Southern  States  and  their  political  subdivision*. 
Where  less  than  half  the  voting  population  Was  registered  or  participated  In 
the  last  presidential  election,  presumption  of  past  discrimination  will  be  auto¬ 
matic,  and  no  literacy  tost  or  other  qualifying  teat  will  be  allowed  to  bar  anyone 
from  the  ballot  box. 

I  congratulate  the  distinguished  bipartisan  leaders  of  the  Senate  and  the 
distinguished  Attorney  General  for  having  worked  out  this  excellent  bill.  Their 
statesmanship  and  tireless  efforts  have  produced  this  very  meritorious  measure 
in  a  very  critical  juncture  of  the  movement  of  our  fellow  Americans  to  gain 
equality  and  Justice,  ■  .  * ' 

£  pledge  my  full  support  In  pressing  for  the  most  expeditious  Senate  action 
on  this  bill,  V 

While  I  give  my  active  support  to  &  1564,  I  believe  It  can  be  improved  in 
several  respects.  It  is  my  Intention  to  work  for  such  Improvements,  including 
the  following :  v  \ 

.  1.  The  abolition  of  the  poll  tax  as  a  requirement  for  voting  In  State  and  local 
elections.  '  > 
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2,  Removal  of  tbe  requirement  that  Negroes,  long  haraeasd  by  local  official^ 
must  in  some  cases  again  apply  to  the  frame  officials  before  they  can  register 
with  a  Federal  examiner, 

&  Extension  of  coverage  to  counties  In  at  least  four  States  now  covered  In 
&  1564,  where,  although  no  literacy  tests  apply  today,  less  than  25  percent 
of  the  Negro  population  was  registered  in  1904* 

It  is  the  task  of  the  Congress  to  examine  carefully  each  section  of  S.  1564, 
with  a  view  to  forestalling  every  technique  of  potential  frustration  or  nuUtffcft- 
tlon,  and  to  plug  every  loophole 

This  committee  should  swiftly  report  out  this  measure,  and  the  Congress  should 
promptly  enact  this  strong,  unequivocal  voting  rights  legislation.  As  the  Presi¬ 
dent  said  In  his  message  to  the  Congress,  there  must  be  no  delay,  no  compronUse^ 
and  no  hesitation' to  do  so* 

The  Nation  has  already  waited  far  too  long  for  elf  active  legislation  guaran¬ 
teeing,  once  and  for  all,  the  right  of  the  franchise  to  all  Americana,  and  the 
time  for  waiting  Is  gone. 

To  deny  any  American  citizen  the  blessings  of  liberty  la  to  commit  grave  In* 
Justice;  it  Is  to  deny  the  noble  ideals  of  equality,  justice,  and  human  dignity 
on  which  our  country  was  founded. 

The  Constitution  of  the  United  States  commands  ft.  An  outraged  conscience  of 
our  Nation  demands  it.  The  grave  concern  of  many  nations  of  the  free  world 
urge  it  The  harsh  judgment  of  history  awaits  otir  action.  The  tide  of  freedom 
will  not  be  stayed. 

For  the  dignity  of  our  fellow  citizens  and  for  the  destiny  of  our  democracy,  we 
in  the  Congress  cannot  but  act  to  vindicate  the  cause  of  all  Americans,  to  do 
Justice,  and,  in  the  eyes  of  God,  to  do  the  right 

Senator  Fond.  Mr,  Chairman,  the  bill  now  pending  before  this 
committee  is*  I  believe*  a  very  good  bill,  a  strong  measure,  I  want 
to  Congratulate  the  Attorney  General  and  the  distinguished  leaders  of 
the  bipartisan  group  for  working  out  this  very  excellent  proposal. 
To  me  this  is  a  very  effective  bill  and  I  am  satisfied  that  it  is  con¬ 
stitutional.  I  just  want  to  ask  the  Attorney  General  a  few  questions, 
because  most  of  the  questions  which  I  have  wanted  to  ask  him  have 
already  been  answered  by  him. 

Mr,  Attorney  General,  turning  to  section  2  of  the  bill,  which  reads 
as  follows: 

No  voting  qualification  or  procedure  shall  be  Imposed  or  applied  to  deny  or 
abridge  the  right  to  vote  on  account  of  race  or  color — 

there  is  no  definition  of  thei  word  “procedure”  here.  I  am  a  little 
afraid  that  there  may  be  certain  practices  that  you  may  not  be  able 
to  include  in  the  word  “procedure.” 

For  example,  if  there  should  be  a  certain  statute  in  a  State  that 
says  the  registration  office  shall  be  open  only  1  day  in  3,  or  that  the 
hours  will  be  so  restricted,  I  do  hot  think  you  can  bring  such  a  statute 
under  the  word  “procedure.”  Could  you? 

Attorney  General  Katzenbach,  I  would  suppose  that  you  could  if 
it  had  that  purpose.  I  had  thought  of  the  word  “procedure”  as  in¬ 
cluding  any  kind  of  practice  of  that  kind  if  its  purpose  or  effect  was 
to  deny  j*  abridge  the  right  to  rote  on  account  of  race  or  color. 

Senator  Fong.  The  way  is  now  written,  do  you  think  there  may 
be  a  possibility  that  the  Court  would  hassle  over  the  word  “proce¬ 
dure*^  Or  would,  probably,  it  allow  short  registration  days  or  re¬ 
stricted  hours  to  escape  this  provision  Of  the  statute! 

Attorney  General  Katzeniiach,  I  do  not  believe  so,  Senator,  al¬ 
though  the  committee  might  consider  that  The  language  was  used 
in  the  1964  act  on  a  similar  matter,  did  use  the  terms  “standards,1 
practices,  or  procedures/*  Perhaps  that  would  be  broader  than  sim- 
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*wd  “piwedure”  and  perh*p$  tlx^  ^oi^t^  miglit  consider 
making  that  pomt  clear. 

Senator  Fong,  Yt>u  would  have  iio  objection  to  expanding  the  word 
ifeprocedufre”t 

Attorney  General  Katzen^oh,  No;  it  was  intended  tq  bq  albin- 
clusive  of  any  kind  of  practice. 

Senator  Fong.  I  know  that  in  section  3(a)  you  have  very  much  in 
detail  spelled  out  the  words  “test  brdevicq,” 

Attqrnsy  General  ^tzb^qu^X^s,' 

Senator  Fong,  But  you  have  not  spelled  out  the  word  procedure.^ 
I 'think  that  the  word  ““procedure”  should  be  spelled  out  a  little  mors 

Attorney  General  Katzenbach.  I  think  that  is  a  ^ood  suggestion* 
Senator.  _  , 

Senator  Fong*.  Now,  in  a  case  like  that,  if  there  were  such  a  law 
on  the  books  and  the  registrar  followed  the  law  in  preventing  the 
registration  of  voters*  because  of  the  shortness  of  hours,  under  the 
penalty  section*  whq  would  be  penalized  ?  That  is  section  9  (a)': 

Attorney  General  Katzenbach,  I  believe  it  would.be  possible  to 
bring  a  ease  against  the*  registrar  in  such  instances.  The  difficulty 
with  a  criminal  sanction  there  would  be  if  he  was  simply  following 
something  that  was  constructed  under  State  law,  in  which  case  I  think 
probably  a  civil  remedy  provided  by  section  (d)  would  be  more  ap- 
propria^  or*  indeed,  the  appointment  of  a  Federal  examiner  would 
simply  ^  .ilmence  dealing  withsuch  a  situation. 

Senator  Fong,  You  were  not  referring— you'  would  not  resort  to 
criminal  prosecution  ? 

■  Attorney  General  KatzenbaOh^  Not  without  a  considerable  amount 
Of  evidence  that?  he  was  acting  on  hie  own  in  d§mg  this*  We  would 
have  to  show — a  burden  under  the  criminal  Case,  as  you  realize*  Sena¬ 
tor,  is  a  much  heavier  burden  than  when  people  are  fussing  arouhd 
the  edges  of  discrimination.  It  is  much  more  difficult  to  bring  a  crimb 
nal  case  and  bring  it  effectively*  >  . 

Senator  Fong.  Along  the  same  line,  under  section  7,  we  talk  about 
bringing  a  prosecution  for  a  person  who  fails  to  permit  a  person 
whose  name  appears  on  a  fist  transmitted  in  accordance  with  section 
5(b)  to  vote* 

Attorney  Genera  l  Katzbnijaoh.  Yes* 

Senator,  Fong.  I  presume  that  was  intended  to  be  an  intentional 
failure^  rather  than  inadvertence  t  ^ 

Attorney  General  Katzenbach,  :  Yes ;  it  would  be* 

1  Senator  Fong.  Would  you  have  any  objection  if  we  .added  the 
word  u  intentional”  refusal,  to  make  it  clearer*  h 

Attottiey  General  ICatzenbaoh*  The  difficulty  with  using  the  word 
“intentional”  is  always  .that  in  order  to  prove  an  offense*  we.  have  to 
show  at  least  that  the  person  intended  the  reasonable  consequences 
of  his  act.  We  have  to  do  that  anyhow.  When  the  word  “intention¬ 
al”  is  used,  it  therefore  raises  the  question,  in  using  that  word,  as  to 
was  some  particular  intent  required,  X  would  prefer  to  leave  the 
section  as  it  is*  and  under  the  general  standard  of  showing  that  the 
reasonable  consequences  of  the  act  were  in  fact  intended  than  I. would 
to  increase  the  Govei-nment’s  burden  to  show  something  more  specific} 
with  respect  to  the  intent  I  would  prefer  to  leatve  it  broader,  Sen- J 
atoh  . 


m  hiohto 


:  Senator  Fong.  I  just  wanted  to  fix  the  reword  Up  ^  we  shall  taow 
what  we  are  talking  about.  In  your  opinion,  tha  intmt  ifl  implied 
here?  ■■:■-:  r /. 

:j  Attorney  General  Katzbnbach*  Yesj  Senator;  the  same  intent  that 
is  normally i^uired  in  a  oi^inal  statute.  i  :,  ? 

Senator  Fokg.  In  your  answerto  previous  questions  propounded 
to  you,  you  felt  that  this  bill  sboiUabe  predicated  upon  fee  16th 
amendment.  Right  at  the  outset,  it  reads:  • 


A  bill  bo  enfttoe  thfo  15th  amendment  to-tbe  Ooi^trttitlon  df  the  united  fttfetga 

;  Attorney  General  KATirtiNBAOH.?  X^^^*  ,  ,  ; ' ' 

Senator  Fofto.  A  group  of  bipartisan  Senators  has  introduced 
other  bill  khoriti  as  Senate  bill  1 §17,  In  that  bill,  we  have  predidai 
it  upon  the  gtotinds of  the  14ih  and  16th  amendments.  '  ^  f 

AttorneyGaneral  Kat^eneaoh,  1Tes.r  v'V  ( 

SeiiatorFoNO,  We  have  put  a  se6tioii  pi  i here  known  ai'“! 
audit  reads  as  follows:  ■  '  ^ 


.  Sscl  2.  The  Congress  finds  and  declaims  that  the  denial  for  Infringement  of 
the  right  to  vote  because  of  race  or  color  is  a  violation  of  the  fourteenth  and 
fifteenth  antoudmeata  of  the  Constitution  of  the  tJhlted  States  and  of  the  legtSlkr 
tton  adopted  by  the  Congress  to  enforce  those  Including  the;  Civil 

Rights  Act  of  Xftfi7t  the  Civil  Eights  Act  of  1000,  and  the  Ciivll  Eighth  Act  6fjlfi64. 
The  Congress  finds  that,  despite  those  enactments,  the  right  to  vote  continues 
to  be  denied  to  many  citizens  of  the  United  States  on  grounds  of  their  race  of 
color,  and  that  the  methods  prescribed  In  this  act  are  the  only  available  Allans 
of  assuring  ail  citizens  their  right  to  vote,  'i  ■  y  , 

1  Now,  this  bill,  Si  1564,  lefeite  only  td^tb  enforce  the  fifteenth 
amendment  fcbthe  Oon^iittition  of  the  United  BtAtea,^  Is  there 
objection  to  including  thel4thameudment?  :  ^  ' 

■'  Attorney  General  KAT^ttKPAcn .  I  would  have  quite  a  strong  prefer- 
*eriee  nbtto,  Senator  ’  It  (6 ^inScluded  in  St  1517,  Ibeiieyte,  becab&e  of 
section  101  (a)  (i)  of  that  bill,  which  refeWto  a  14th  hlbeiiditient  Viola¬ 
tion,  the  imcohstitfutibrial  Segregation  of  educational  aha  other  fecili- 
ties,7  I  think  thkt  i$  the  ffealott  they  referred  th  the  14th  amendhieril 
Ibelie vethat  S  lf?6i  hh  di^fted  can  be  squhtely  based  on  the  ifilfh 
amendment,  and  I  believe  it  is  a  iriore difficult  constitutional  argument, 
and  hot  6he  that  is  necfesSkr^  to  tfiake  to  Say  that  prior  violations  of 
the  14th  amendment  expand  in  some  way  the  scope  of  the;  16thkmend- 
ment.  V:  r  V.  r  ■  V:' 

Senator  ^Bitviriv  May  !  Hnidrrnpt  there!  "  i 

Sehator  Fong.  Yea*  f 

Senator  Ervin,  Has  hot  the  Supreme  Court  held  in  a  number  of 
cases  that  Congress  has  no  power  to  legislate  in  respect  to  Stat^  and 
local  elections,  as  distinguished  from  Federal  elections  under  the  15th 
amendment?  t  r  ' 

Attorney  General  KAtfflftifhAOH.  Yes- Senator. 

Senator  Ervin*  Therefore,  it  would  be  unsafe  to  base  it  on  the  14th, 
Would  it  Pot?  '  ■  ^  ,  r 

Attorney  General  Katzbnbach,  I  think  the  power  is  derived,  and 
I  think  even  S;  1517  really  recognizes  that  the  power  is  based  on  the 
15th  am&idment,  and  the  eiffort  |here,  which  Was  to  provide  a  further 
justification  for  wh^t  was  done  because  of  prior  viojatjons  of  the 
14tht amendment,  in  my  judgment,  Senator,  that  is  a  difficult  argument 
to  irmfcey  oij&  that  i£  imneceemry  Und  one  that  I  think  I  would  prefer, 
were  I  arglving  this  case  in  the  Supreme  Court,  not  to  nave  to  mak^* 
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Senator  Fong.  You  feel,  then,  that  it  should  be  predicated  only  on 
the  15thamendment? 

Attorney  General  Katzenbach.  Yes,  I  do,  Senator. 

Senator  Fong.  I  think  it  does  state,  you  did  state  that  under  the 
14th  amendment,  you  think  Congress  has  the  right  by  statute  to  elimi¬ 
nate  the  poll  tax.  Did  I  hear  you  say  that;  in  your  opinion  ¥ 

Attorney  General  Katzenbach.  Under  the  14th  ¥  • 

Senator  Fong.  Yes. 

Attorney  General  Katzenbach.  No,  Senator.  1  do  not  think  they 
do.  If  the  payment  of  poll  taxes  or  the  requirement  for  a  payment  of 

Sll  tax  in  order  to  vote  exists,  I  think  that  could  be  in  violation  of  the 
A.  amendment.  That  matter  wjll  bet  considered  by  the  Supreme 
Court  in  its  next  term.  The  Court  has  held  in  the  past,  that  it  was  not. 
It  is  going  to  reexamine  that  question.  : 

I  ao  pot  see  how  a. decision  ny  Congress  that  it  would  be  in  violation 
of  the  14th  amendment  would  really' add  very  much,  if  anything,  to 
the  argument  that  is  already  going  to  be  made  to  the  Court.' 

Now,  I  think,  as  I  have,  explained,  I  think  in  answer  to  questions 
by  Senator  Hart  and  by 'others,  you  could  eliminate  the  poll  tax  under 
the  15th  amendment  if  you  could  show  that  its  effect  had  been  to  disen¬ 
franchise  Negroes  in  contravention  of  the  terms  of  the  15th  amend¬ 
ment. 

,  The  Chairman.  That  is  based  on  discrimination? 

Attorney  General  Katzenbach.  Based  on  discrimination. 

The  Chairman.  How  could  that  be  true?  What  does  “discrimina¬ 
tion”  mean?  It  meanB  that  oneperson  of  cue  race  has  a  right  that 
another  race  has  not,  is  that  not  what  it  means!. ; . 

Attorney  General  Katzenbach.  Yes,  that  is  correct,  Mr.  Chairman. 

.  The  Chairman.  Then  where  is  the  discrimination  when  both  races 
have  the  right  to  pay  the  poll  tax  ¥ 

Attorney  General  Katzenbach.  Well)  Mr..  Chairman,  I  could  con¬ 
ceive  of  situations  where  the  poll  tax  was,  the  poll  tax  provisions  were 
so  written  ana  so  administered  that  theimpact  of  this  would  be  very 
different  upon  member  of  the  two  races.  .  (  . 

The  Chairman.  How  could  that  be  true  When  both  races  have  a 

right  to  pay  the  tax?  . 

Attorney  General  Katzenbach,  It  could  he  true  if  the  tax  were 
set  at  a  figure,  Mr.  Chairman,  that  had  the  effect  of  disenfranchising 
or  making  it  extremely  difficult  for  SO  percent  of  the  Negroes  to  pay 
and  only  difficult  for  SO  percept  of  tW  whites.  I  am  Bpeaking 
hypothetically. 

The  Chairman.  Anybody  can  pay  a  $2  poll  tax. 

Attorney  General  Katzenbach,  That  is  correct. 

Anybody  who  has  $2  can  pay  a  $2  poll  tax.  But  suppose  the  poll 
tax  were  set  at  $200,  Mr.  Chairman. 

The  Chairman.  But  there  is  no  such  thing  as  that  which  exists. 
We  are  flying  way  off  in  the  air. 

Attorney  General  Katzenbach.  Forgive  me,  Mr.  Chairman.  I  was 
talking  hypothetically  as  to  whether  or  not  a.poll  tax  could  be.  There 
are  many  laws  that  appear— — ,  '  . 

The  Chairman.  Do  you  agree  that  a  $2  IJoll  tax,  that,  Sjiy  member  ’ 
of  any  race  can  pay  is  not  discrimination  ¥ You  do,  do  you  not? 

Senator  Hart.  If  you  Want  to  paraphrase  Mr.  Chief  Justice  Cooper, 
I  think  hit  answer  would  ber —  1  /  1  - 
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The  Chairman.  What  he  said  was  somepeople  would  not  want  to 
pay  it  to  vote.  It  was  a  decision  that  the  individual  made.  That  is 
what  he  said. 

Senator  Ervin.  Mr.  Chief  Justice  Cooper  merely  held  that  in  his 
opinion  under  the  statute  of  Mississippi  the  poll  tax  did  not  constitute 
alien  upon  nontaxable  property. 

Senator  Hart.  That  was  the  point  of  the  opinion,  not  whether  it 
was  constitutional  tinder  the  15th  amendment. 

1  Attorney  General  Katzenbach.  I  have  no  information,  Mr.  Chair7 
man,  which  would  lead  me  to  believe  that  this  point— I  am  not  in 
possession  of  the  facts — that  a  $2  poll  tax  did  operate  in  a  way  which 
would  be  a  violation  of  the  15th  amendment.  Even  under  a  law  of 
that  kind,  Mr.  Chairman,  suppose  that  the  person  collecting  the  poll 
tax  was  quite  willing  to  take  it  from  whites  and  unwilling  to  take  it 
from  Negroes.  If  it  were  administered - 

The  Chairman.  I  know  of  no  such  instance  as  that. 

Attorney  General  Katzenbach.  In  Holmes  County,  Mr.  Chairman, 
the  sheriff  would  only  accept  poll  tax  payments  from  registered  voters, 
although  that  is  corttraiy  to  Mississippi  law,  and  there  were  no  Negroes 
registered.  So  under  those  circumstances,  you  might  say  the  poll  tax 
as  administered f 

The  Chairman.  But  there  are  now.  , 

Attorney  General  Katzenbach.  There  are  now,  Mr.  Chairman. 
And  in  the  Dog  an  case,  which  we  talked  about  a  little  bit  yesterday, 
thd  sheriff  refused  to  accept  poll  taxes  from  Negroes.  -  ; 

My  point  is  one  could  adduce  facts  in  particular  instances  where 
it  might  he  in  violation,  where,  as  administered,  it  might  be  admin* 
istered  in  a  way  which  would  violate  the  15  th  amendment. 

The  Chairman.  But  you  have  all  that  you  need  to  cope  with  the 
conditions  you  describe  in  Holmes  and  Panola  Counties,  have  you 
not?  You  have  coped  with  them,  have  you  not? 

Attorney  General  _  Katzenbach.  We  have  made  efforts  to  cope 
with  them,  Mr,  Chairman.  But  while,  as  the  figures  yesterday  in¬ 
dicated,  in  .Panola  County,  considerable  progress  has  teen  made,  in 
Tallahatchie  County,  we  have  the  same  Droad  decree  by  the  same 
judge  that  we  had  in  Panola  County.  Yet  in  that  county,  52  whites 
applied  since  the  date  of  the  order;  all  were  registered;  65  Negroes 
applied,  12  were  registered,  and  the  percentage  of  whites  presently 
registered  in  Tallahatchie  is-j .  ' 


The  Chairman i  What  did  the  poll  tax  have  to  do  with  that? 

Attorney  General  Katzenbach.  :  I  was  answering  your  question  as 
to  whether  or  not  we  had  all'  the  laws  we  needea  to  cope  with  the 
situation  there. 

The  Chairman.  You  do. 

Attorney  General  Katzenbach.  And  I  was  disputing  that  by  in¬ 
dicating  that  even  under  a  broad  decree,  Mr.  Chairman,  having  got¬ 
ten  the  broad  decree,  we  have  still  had  a  number  of  Negroes  rejected 
for  what  we  believe  to  be  improper  reasons.  \  t 

The  Chairman.  If  they  were  illegally  rejected,  all  you  would  have 
to  do  would  be  to  file  a  citation  fbr  contempt,  would  it  not? 
^Attorney  General  Katzenbach,  That  is  what  we  have  done,  Mr. 
Chairman,  and  of  course,  that  case  is  pending.  But  in  the  meantime, 
people  are  not  being  permitted  to  register,  and  we  shall  go  up  through 
another  long  process  on  contempt 
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<>  Senator  FbNO.  As  I  understand  it,  Mr.  Attorney,  General ,  in  your 
personal  opinion,  you  feel  that  the  elimination  of  the  poll  tax  by 
statute  could  probably  be  predicated  on  the  14th  amendment  i  ■ 

'.Attorney  'General  Katzcnbaoit.;  Yes,;  I  ithink  it  would  here  to  be, 
but  I  am  not  in  possession  of  sufficient  facts  that  it  has  in  fact' been 
used  in  a  discriminatory  fashion  to  make  the  sort  of  record  that  I 
think  that  would  require,  Senator'. 

Senator  Fong.  Yes ;  but  between  the  14th  and  16th  amendments,  d# 
yOu  think'. the'  14th  amendment  is  astrong  amendment  to  rely,  upon 
if  we  are  to  eliminate  the, poll  text  , 

:  Attorney  General  Katbbnbach.  Yes:  on  the  14th  amendment  basis, 
it  wouldhevetheadvantageof  eliminating  it  elsewhere.  It  is,  I  think, 
an  undesirable  law.  That  does  not  make  it  an  unconstitutional  law, 
but  the  Gourt  may  so  find  it.  .  /  = 

I  know  the  President-  has  told  •  me.  that  one  of  the  difficulties  in 
Texas  is  that  you  forget  to  pay  your  poll  tax,  and  this  can  bo  very 
embarrassing  to  a  man  in  public  office,  because  he  cannot  have  the 
picture 'oz  himself  voting  for.  himself  if  he  has  forgotten  to -pay  his 
poll  tax.  The  President  has  told  me  this  almostnappened  to  him 
a  ooupfe  of  times,  and  -it  once  did  happen  to  u Pappy’ '  Daniels. :  As* 
tualiy,  he  was  elected  Governor,  but  he  could  not  vote  for;  himself. 

Senator  Ervin.  Maybe  Pappy  was  too  busy  passing  the  biscuits.' 

Personally,  I  would  say  a  public  official  who  forgets  to  pay  his  poll 
taX'Oughtnottobe.a  public  official. ,  • 

Senator  Fonq.  I  can  'understand  how  a.  person  can  forget  topay  his 
poll-tax.  ■ 

You  would  agree  that  under  the  16th  amendment,  if  a  poll  tax  were 
used  to  discriminate  against  a  person  because'  of  race  or  color,  you 
could  build  a  case  on  the  l£th  amendment  1 .  ; 

.■  Attorney  General  Katwrnbaoh.  Yeo. . 

Senator  Fonq,  But  under,  sectionfi  you  do  impinge  upon  the  poll 
tax.  You  do  say  tliat  ifa  person  owes  some  money  for  several  years 
back  he  will  rally  be  required  to  pay  for  the  present,  current  year! 
-  Attorney General  Katseinbach.  Teal  > 

:  Senator  Fonq.  You  are  relying  upon  the  15th  amendment,  although 
you  say  the  Mth  amendment  is  a  more  reliable  amendment.  Why  do 
we  not  pul  the  14th  amendment: also  in  here,  even  though  it  inay  be 
todundant?  v 

Attorney  General  Katzbnbach.  I  do  not  think  in  this  instance  the 
14th  amendment  “would  be  applicable.:  Httre  we  are  putting  it  on  the 
ISthamendment,  on  the  theory1  that  this  person  having  been  dis¬ 
criminated  against  in  violation  of  the  14th  amendment  oy  the  use 
of  tests  and  devices  had  no  incentive  to  pay  his  poll  tax,  and  perhaps 
was  even,  in  some  instances — we  have  some  evidence— unable  to  pay 
his  poll  t&x  if  he  were  not  registered.  So  we  believe  that  since  there 
wore  violations  of  -the  16th  amendment  that  kept  him  from:  being 
registered,  there  was  no  incentive  to  pay  the  poll  tax;  perhaps  he 
could  not  even  pay  the  poll  tax.  It  is  then:  justified  to  forgive  back 
poll  taxes  and  require  him  only  to  pay  the  present  year. 

It  is  not  the  14th  amendment  grounds  which.: We  urge  here.  The 
14th  amendment  grounds  really  would  just  depend  upon  the  fact  that 
all  poll  taxes  restrict  the  franchise  in  ways  that  deny -due  process  of 
the  Iftw  iir  equal  protection  of  the  laws  as  a  prior  condition  to  paitici- 

"  i-:  i.  ■  ,  iV  ■  .•  ■; 
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jpotion  in  the  processes  of  government,  aitd  therefore;  yop!  cannot'in- 
sist  upon  their  collection;  as  aprecondi  nonto  the  right  tovote:  That  is 
the  issue  "which  isbefore  the  Supreme  Courtiiow.  ‘  ■  ' 

Senator  Fong.  X  think  in  reply  ;to  Senator  Javits’  question  as  to 
whether  we  should  include  the  elimination  of  poll  tax  in  this  bill,  you 
stated  that  we  may  jeopardize  the  hill.  Is  that  correct?  ,  r  . 

Attorney  General  Katzenbacft.  Well,  it  will  jeopardize  that  section 
of  the  bill.  Senator.  The  difficulty  that  I  see,  and  perhaps  it  can  be 
handled  differently,  bnt  the  difficulty  that  I  see  is  if  you  say'  no  pay¬ 
ment  6f  the  poll  tax  js  required,  then  that  section  of  the  hill  were  to  be 
declared  unconstitutional ;  you  would  leave  in  fbree  all  of  the  present 
poll  tax  provisions.  People  who  Hate  been  registered  wider  tne  Fed¬ 
eral  examiners  or  registered  by  State  registrars  in  accordance  with  this 
law  that  had  not  paid  their  poll  tax  19  months  ago,  or  whenever  it 
might  be*  might  be  frustratedf  once  again  in  their  dbsire  to  vbte. 

So  if  the  committee  should  make  the  effort  to  dothnt  on  l5th  amend¬ 


ment  grounds,  it  would  have  to  take  account  of — and  the  other  prob 
lem  which  I  think  is  the  more  important  problem,  much  as  I  dislike 
the  poll  tax,  I  think  it  is  much  more  important  to  get  people  voting;  It 
would1  bo  terrible  to  have  thousands'  if' people  registered,  anticipating 
that  for  the  first  time  in  their  lives  they  could  cast  a  voter,  theft  to  Arid 
that  the  profusion  ob  poll  taxegwas  declared  unconstitutional  and  often 
again  they  could  not  vote.  That  would  be  a  tragic  circumstance  which 
I  think  should  be  avoided.  , 

I  would  be(hopefial  that  the  Supreftie  Court  may  well  throw 'out 
Sllpdll  taxes  next  year  and  if  it  does,  so  much  the  better.  - 
SenatorFoiro!  Thank  you.  ■  1 

Senator  Euvin.  While  you  and  the  Senator  from  Hawaii  are  trying 
to.unscrewthe  inscrutable  I  ^in  going  to  ftsk  questiohs  aboutHawafi 
and  North  Carolina:  but  X  do  hot  want  to  ihtenrupt  Vou:  :  Before  Vim 
go, I waftt to dq that:  "  'v  !V!  ’’  V  ■ 

Senator  Fong.  Under  section  8(a), 'the  Federal’ voting  examiners 
can  be  appointed5  only  if,  on  November  1,1964,  in  ft  State  or  political 
subdivision,  less  than  60  percent  of  the  persons  of  voting  age  were 
registered  or  Voted  hi  the  presidential  election.  Why  doyou  pick  the 
date  November  1, 1964,  and  do  not  say  from  then  on?  Is  this  a  one- 
shot  deal!  ’ 


■  •  Attorney  General  Katzenbach.  This  was  section  8(a)  f  • 

Senator  Fong,  Yes.  You  pick  the  date  of  November  1,;  1964. 
Attorney  General  Katzenbacii.  We  picked  the  date  of  November  1, 


Senator  Fong.  I  am  not  quarreling  with  the  date.  I  am  just  saying 
.that  you  pick  a  date  and  then  do  not  come  forward  with  it.  It  seems 
as  thoilgt)  you  aria  shootirig  for  a  one-shot  deal  and  then  quitting. 
Why  do  you  not  add  the  words  “and  thereafter.” 

Attorney  Geqe-al  Katzenbaoii.  Well,  tftfe  words  “and  thereafter” 
could  be  inserted..  But  the  reason  Why  this  past  date  was  taken  Was 
because  it  makes  it  possible  for  Congress  to  make  the  judgment  that 
upon  examination  ofthe  record,  the  reason,  at  least  oft  this  date,  why 
there  were  so  few  registered  or  voting  bn 1  November  1,'  1864,  was  the 
presence  of  and  the  existence  of  these  teste,  was  the  probability  that 
people  had 'been  preVetitedvfrom  registering  and  voting  pn  account 
of  ' racial  discrimination.  W4  took  that  datft  because  the  greatest  hum- 
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ber  of,  percentage  of  voters  in  recent  years,  at  least,  voted  on  that 
date.  So  that  was  not  the  general  reason  for  their  not  voting. 
Second,  the  national  average  was  about  11  points  higher  than  the 
50  percent  figure  taken  here*  Therefore,  it  seemed  to  us  that  there  was 
ft  reasonable  connection  established  between  discrimination,  a  viola¬ 
tion  of  the  15th  amendment,  and  that  date. 

Senator  Fong,  Would  it  do  much  violence  to  the  bill  to  add  the 
words  “and  thereafter”! 

Attorney  General  Katzenbach.  Well,  I  think  it  would  permit  a 
certain  amount  of  manipulation  of  figures  by  States,  possibly,  in  order 
to  get  out  from  under  the  provisions. 

Senator  Fong.  Now,  according  to  section  3(a),  you  refer  to  persona 
oi  voting  age  residing  therein,  50  percent  of  persons  of  voting  age  re¬ 
siding  therein* 

Attorney  General  Katzenbach,  Yea. 

Senator  Fong*  In  a  State  like  my  State,  Hawaii,  and  I  presume 
there  are  quite  a  few  States  in  the  south  who  have  the  very  large  mili¬ 
tary  population - -  ;  . 

\  Attorney  General  Katzenbach,  Yes, 

Senator  Fong,  Many  of  them  do  not  care  to  vote  in  the  State  be- 
cause  they  have  their  own  domicile  elsewhere.  They  have  their  de¬ 
pendents— in  my  State,  for  example,  out  of  a  population  of  700,000, 
we  have  approximately  70,000  of  that  700,000  military  personnel  and 
another  70,000  military  dependents,  140,000  military  personnel  and 
dependents.  Over  and  above  that,  we  have  a  very  big  alien  population 
of  about  46,251,  When  you  add  the  military  personnel  together  with 
the  alien  population,  we  have  a  total  of  174,000  people  in  a  population 
of  700,000* 

I.  was  wondering,  in  presenting  figures  like  that,  whether  something 
should  bo  done  lo  apprize  tiie  public  that  in  States  like  Hawaii,  States 
where  there  is  a  strong,  big  military  and  alien  population,  the  small 
figure  of  the  number  of  people  whb  are  voting,  registered  of  voting 
age,  cannot  be  told?  Can  you  see  any  way  in  which  that  story  can  be 
trfa,  not  to  reflect  the -  .  ■  , 

Attorney  General  Katzenbach.  That  may  account  for  the  reason 
which  I  think  Senator  Ervin  may  have  been  coming  to,  as  to  the  voting 
figures  in  Hawaii,  why  they  were  low.  But  we  checked  the  figures 
which  I  have  already  introduced  hfere  before  the  committee,  Senator, 
and  if  you  excluded  all  of  the  military  personnel  and  their  dependents, 
you  would  find  that  with  respect  to  the  States  covered  except  Alaska, 
the  percentages  would  not  affect  coverage/ 

Senator  Fong.  Thank  you,  Mr.  Attorney  General. 

#  Senator  Ervin  (presiding)  *  Incidentally,  the  non  voting  age  popula¬ 
tion  of  Hawaii  is  395,370.  In  the  last  election,  only  52.5  percent  of 
them  voted. 

'  Attorney  General  Katzenbaoh,  Yes. , 

Senator  Ervin,  But  the  law  does  not  apply  to  them.  ,  in  North 
Carolina,  we  voted  51,8  percent' of  all  our  voting  population*  ; 

In  other  words,  Hawaii,  with  a  fine  candidate  like  my  good  friend, 
the  Senator  from  Hawaii,  running — - 
Senator  Fong.  Thank  you.  '  \ 

Senator  Ervin  (continuing).  They  only  beat  North  Carolina  by 
seven-tentlis  of.  a  points  I  would  like  toTknow  why  these  other  people 
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in  Hawaii*  where  they  have  no  poll  tax  and  no  literacy  test,  did  not 
Come  out  and  vote.  L  . 

Senator  Pong,  Will  the  Senator  yield? 

Senator  Ervin.  Yes. 

Senator  Fong,  As  I  have  stated*  we  have  a  very  big  militaiy  popu¬ 
lation  and  a  very  big  alien  population.  ,  ^ 

Senator  Ervin.  And  we  have  a  very  big  military  population.  And 
two  of  the  North  Carolina  counties  that  are  denied  the  constitutional 
powers  that  all  others  have,  Cumberland  County  and  Craven  County, 
if  you  eliminate  the  military  population  there-^Fort  Bragg  is  in 
Cumberland  and  Cherry  Point  is  in  Craven  County — these  two  coun¬ 
ties  would- have  more  tl^n  50  percent  of  their  population  voting. 
Also  Pitt  County,  where  there  is  a  college  of  about  five  or  six  thousand, 
the  same  tradition  applies.  Yet  we  have  a  bill  under  wliich  North 
Carolina  suffers  a  penalty.  Whereas  Hawaii,  with  a  somewhat  com¬ 
parable  situation,  suffers  no  penalty,  although  it  has  only  seven-tenths 
of  1  percent  more  voting.  As  we  say  in  North  Carolina,  that  is  a 
cockeyed  formula.  ' 

Senator  Fong.  I  want  to  say  that  89  percent  of  our  eligible  voters 
went  to  the  polls  in  the  election,  and  we  haveconsistently  hit  90  and 
91  percent.  The  reason  why  we  have  such  a  low  percentage  of  voters* 
of  the  adult  population  is  because  of  the  tremendous  number  of  milK 
tary  personnel  there  and  the  number  of  aliens,  . 

Attorney  General  Katzenbaoh.  Yes ;  and  if  we  eliminated  the  mili¬ 
tary  personnel  in  at  least  the  other  States  covered  here,  as  I  have  said, 
actually,  their  percentage  would  not  affect  coverage.  Apparently,  at 
least  half  of  the  military  people  Were  voting  in  these  States, 

Senator  Ervin,  We  have  in  North  Carolina  the  biggest  Army  post 
in  the  world.  We  have  in  North  Carolina  the  biggest  Alarine  post  in 
the  world;  we  have  two  Marine  posts.  .  :F  ‘ 

Attorney  General  Katzknbagh.  Yes;  I  am  familiar  with  them  and 
they  are  great  establishments.  ^  ... .  i 

Senator  Soott*  Mr.  Chairman? 

.Senator  Ervin,  The  Senator  from  Pennsylvania. 

Senator  Scott,  I  come  from  a  Commonwealth,  Mr,  Chairman,  that 
does  not  have  large  military  establishments  because  the  States  of 
North  Carolina,  Hawaii,  and  other  States  do. 

Senator  Fong,  We  are  strategically  located. 

Senator  Ervin.  We  can  say:  that  North  Carolina  and  Hawaii  am 
worth  defending. 

Senator  Fong.  Yes,  , 

Senator  Scoxr,  The  Senator  from  North  Carolina  is  belying  the 
often  quoted  statement  of  humility  pertaining  to  his  State,  As  I 
recall  it,  he  was  accustomed  to  say  that  North  Carolina  is  the  valley 
of  humility  between  two  colossal  mountains  of  conceit. 

Mr,  Attorney  General,  I  would  like  to  clarify  a  point  in  connection 
with  section  5(d),  about  which  Senator  Hruska  was;  inquiring  this 
morning.  If  a  person  who  had  been  listed  failed  to  vote  in  three 
consecutive  elections,  and  was  thereby  removed  from  the  list,  would  he 
then  be  permitted  to  reregister  at  a  later  date^  just  as  any  other  voter 
whose  registration  had  lapsed  would  be  permitted  so  to  reregister? 
Attorney  General  Katzenbach.  Yes,  Senator, 
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^  Senator  ScCkpIv  Mr,  'Attorney  GeneraL,und6r  section  6(a),  chal¬ 
lenge  to  the  listing  of  an  individual  by  a  Federal  examiner  is  limited 
to  10  days  and  can  be  made  only  upon  two  affidavits  based1  upon  per¬ 
sonal  knowledge.  Would  this  limitation  not  make  it  virtually  im¬ 
possible,  to  detect  and  challenge  someone  registering  under  fraudulent 
pretenses,  and  if  so,  would  it  not  be  preferable  to  insert  a  proviso  here 
to  the  effect  that  where  such  challenge  is  based  upon  fraud  or  misrepre¬ 
sentation,  it  may  be  made  at  any  time-^th&t  is,  in  the  context  of  any 
reasonable  time^  such  time  to  b&  fixed  ifr  the  statute?  ' 

*■  Attorney  General  Katzenbaohv  I  would  think  that,  would  be  per¬ 
fectly  reasonable,  Senator  What  has  me  concerned  in  some  of  these 
areas  is  the  extent  to  which  that  kind  of  a  threat  can  be  used  to 
discourage  people  from  attempting  to  register, 

I  offer*  as  ait  ^example  the  helpful  law. of  one  State  which  made 
criminal  any  falser  statements  to  any ,  Federal  officials  They  made 
thut  qirite severely  punishable, 

■  Nowy  I  thinfedfyour  State,  Senator,  were  to  enact  such  a  law,  while 
you  might  think  it  was  the  business  of  the  Federal/ Government  to 
protect  from  false  statement  Federal  officiate,  you  would  not  have  any 
great  cfeir  about  it,  I  think  that  that  law  was  enacted  for  the  reason 
of  Attempting  to  discourage  Negroes  from  making  complaints  to  the 
Federal  Btireau  of  Investigation  when  they  were  inquiring,  or  to 
state  facts  to  Department  ox  Justice  attorneys  if  it  is  already  criminal 
to  make  a  false  statement  to  a  Federal  official  under  Federal  law.  I 
say  this  with  relationship  to  what  vja  are  sayings  because  the  word 
‘  ■fraudi,”  for  example,  as  you  know,  is  a  somewhat  expansible  concept 
I  get  a  little  bit  concerned  about  doing;  things  here  which  could  ne 
UAB(f  against  that.  For  example^  in  Louisiana,  indicated  in  United 
States  v.  they  purged!  thoiisrtnds  of  Negroes  from  the  regis¬ 

tration  rolls  in  Louisiana,  allegedly  fot  illegal  registration.  Now,  we 
objected  to  that  aiict  the  court  found : that  they  had  really  done  it  for 
racial  reasons.  Although  in  terms  of  the  word* used,  you  would  be 
hard  put  to  say  that  States  should  not  be- pUi'gihgj.  people  who  had  been 
illegally  registered,  again,  if  that  had  been  dm:  e  in  Pennsylvania;  you 

would-  say  why  not  do  that  f  .  '  !  v  . 

But  thtee  laws  have  so  often  been  abused  that  I  get  somewhat  con¬ 
cerned.  You  see,  they  can  be  removed 'anyhow  if  they  have  otherwise 
lost  their  eligibility,  to  vote  under  the  previous  page*  under  section 
5(d),  and  I  think  false  statements  made  to  an  examiner^ that  is, 
if  you  have  the  fraudulent  situation,  he  confies  in  and  says  he  has  been 
a  resident  and  has  not  been  a  resident,  I  have  no  question  about  the 
fact  that  those  statements,  are  punishable  under'  Federal  law,  under 
section  1001  in  any  event.  So  \  think  we  &tb  protected'  against  the\ 
fellow  who  fraudulently  comes  in  and  says  this.  If  that  is  discovered, 
there  is  no  lQ-day  limitation  on  that*  What  happens  is  that  he  is 
punished  by  a  Criminal  prosecution :  Which  we  cap  bring;  - 
In  addition,  I  think  hi&Aame  would  be  taken  off  under  tection  5  (b) . 
Senator  Scott.  I  was  thinking  here  in  terms  of  the1  feet  that  this 
Would  be  a  Federal  law*  It  would  not  be  a  State  law  designed  to  evade 
registering  people  whawaht  to  be  registered;  *  We  know  th^t  in  many 
States,  voting  id  accompanied;1  re^ettatioii  and  voting  jbte1  accom-  ; 
panied  by  fraud  or  misrepresentation  which  is  not  'disebyered  within 
10  days.  I  give  you  the  instance  in  Pennsylvania  which  your  Depart- 
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dent  is  presently  investigating^  an  alleged  fraud  in  the  last  primary. 
Even 'tip  to  this  point,  you  have  not  given  us  a  report  on  whether  or- 
rtot  fraud  occurred  in  that  primary  in  voting,  7  '  ' 

Attorney  General  KatzenbaOh.  Perhaps  that  illustrates  how  diffi¬ 
cult  it  is  to  determine  it,  Senator. 

v  Senator  Sccftt.  It  does  indicate  how  difficult  it  is  to  detemine  it. 
It  also  indicates  that  you  may  have  found  that  you  could  act  under 
present  law  to  proceed  against  those  who  may  beL  guilty  of  fraud  in 
an  election  matteh  1  ' 

Attorney  General  Katzenbach.  We  do  have  statutes  that  cover  that 
in  a 1  Federal  election  .  Most  elections  are  Federal  as  well  as  State 
elections.  fl  ^ 

Senator  ScoTr, 1  If  a  challenge  is  based  on  fraud  or  misrepresenta¬ 
tion,  do  you  have  any  present  remedy,  did  I  understand  you  to  say  you 
have  a  present  remedy  which  will  take  care  of  that  under  Federal  law? 

Attorney  General  KATZEtfBACH.  With  respect  to  voting,  if  ft  vote  iilf 
a  Federal  election,  yes,  Senator,  they  may. 

Senator  Sqprr;  Under  section  8  (a)  .the  date  of  determination  of  the 

Slication  of  the  formula  fixed  at  November  1, 1964,  Does  this  not 
to  provide  for  a  State  or  county  which  subsequently  falls  below 
the  50-percent  figure?  ■  I  have  in  mind  what  Senator  Fong  was  getting 
at  .  , 

Attorney  General  Katz^nbagh.  Yes,  it  does,  Senator.  The  rea¬ 
son  I  think  Congress  can  make  a  judgment  on  the  facts  presented 
and  the  record  presented  is  that  this  is  a  reasonable  date  ana  there  is 
a  presumption  created,  if  I  can  use  that  shorthand  presumption*  as 
to  this  date  "after  Congress  has  looked  at  this  election.  I  think  when 
you  include  thfr  trordb  “and  thereafter,”  you  are  weakening' the  Con- 
stitutionaV^is,  because  ypu  are  saying  that  Congress  has  a  crystal 
ball'which  would  tell  them  that  the  reasonsof  future  elections  Would 
be  the  s^me.  I  think  there  is  an  advantage  to  preserving  that  date 
find  to  makirfg  a*  finding  based;  on  that  date  were  wfe  have  facts. 
Senator  SootiV  I  do  not  agree  with  you  6ft  that,  but  I  am  glad  to 
have  your  answer.  ,  " 

Why  do  sections  9(e)  and  3  protect  only*  those  voters  who  have 
been  registered  by  Federal  examiners  in  States  or  political  subdivi¬ 
sions  where  a  section  8(a)  finding  has  been  made  ?  Should  hot  all 
registered  voters hfe  protected?  If  not,  the  State  or  local  authorities 
tniiy  register  Negroes,  but  then  interfere  with  others  with  impunity. 
The  protection  runs  only  to  the  registration  of  those  who  were 
registered  by  Federal  examiners.  ,  ' 

■  Attorney  General  Katzenoaoh,  Yes,  that  is  correct  as  it  is  written. 
Your  observation  is  correct  that  it  only  does  protect  those  who  are 
registered)  by  ^Federal  examiners.  It*  does  not  protect  those  who 
might  be  registered  by  State  registrars,  's:  1  = 

Senator  Scott.  Under  the  15tli  amendment,  should  you  not  extend 
that  protection  to  all  persons  registered  ?  i  ^  ’ 

Attorney  General  Katzenbach,  Yes^;  and  I  think  perhaps  9(e) 
should  include  those  registered  pursuant  to  this  law,  rather  than 
simply  registered  by  Federal  examiners,  I  would  think  that  would 
to  an  improvement*  ,  1  f  r. 

i  Senator  Scott.  I  would  suggest  that- yon  do  consider  putting  that 
in  as  an  improvement.  You  want  your  protection  to  be  equal,  it  seems 
to  me. 
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.  Attorney  General  Katzenbach.  Yes,  I  think  it  should  be^  Senator, 
and  I  do  not  think— my  recollection  on  the  drafting  of  this  is,  I  do 
not  have  a  recollection  but  that  difficulty  which  you  have  raised  was 
disciisssed,  I  think  it  is  something  the  committee  should  consider. 
Senator  Ervin,  I  hestitate  to  interject  myself  at  this  point,  but  Mr, 
Attorney  General,  I  think  you  made  a  broad  statement.  The  Senator 
from  Pennsylvania  asked  you  if  you  could  not  protect  all  people  under 
the  16  th  amendment.  The  15th  amendment  only  protects  people  from 
being  denied  the  right,  or  abridged  in  their  right  to  vote  because  of 
race  or  color.  That  is  the  only  protection. 

Attorney  General  Katzenbach,  Everybody  has  a  race  or  color,  I 
suppose,  so  that  in  that  sense,  you  protect  them  all. 

Senator  Ervin,  You  can  only  have  your  right  to  vote  denied  or 
abridged  on  tlmt  basisjio  other. 

Attorney  General  Katpjnbach.  On  this,  I  most  respectfully.  Sen¬ 
ator,  would  say  that  in  this  provision,  you  are  dealing  with  a  law  based 
entirely  on  the  15th  amendment.  We  are  here  dealing  with  how  that 
law  can  be  made  effective*  I  believe  it  would  be  permissible  to  say 
here  that  persona  registered  pursuant  to  this  act  have  to  be  voted. 

Now,  if  you  would  assume  with  me  that  the  act  is  found  consti¬ 
tutional,  I  would  think  there  would  be  no  constitutional  difficulty  with 
that  provision. 

Senator  Dirksen.  Mr.  Attorney  General,  I  do  not  think  that  is  the 
import  of  Senator  Ervin’s  question.  He  means  if  you  go  beyond  race 
or  color,  such  as  creed  or  national  orgin  and  so  forth,  you  could  not 
make  it  apply;  you  are  limited  under  the  15th  amendment. 

Attorney  General  Katzenbach.  When  I  said  pursuant  to  this  act, 
I  am  talking  about  people  registered  pursuant  to  an  act  based  on  the 
15th  amendment,  based  on  race  or  color.  If  tliat  formula  should  be 
upheld,  I  see  no  difficulty  with  the  amendment  of  section  (e)  here  to 
effectuate  provisions  of  the  act.  / 

Senator  Scott.  Well,  one  of  the  reasons  given  for  fear  of  the  act 
by  some  people  has  been  that  you  might  have  a  Negro  registry  board 
or  predominantly  Negro  registry  boards  I  have  in  mind  Sie  fact  that 
this,  though  I  hesitate  to  use  the  disreputable  or  discriminatory  phrase, 
is  appliedto  white  trash  and  you  might  have  the  reverse  situation*  I 
see  no  reason  why  it  should  not  be  taken  in  both  ways. 

.  In  other  words,  you  are  hot  going  to  assume  that  if  this  law  passes, 
all  registration  boards  are  going  tone  white,  for  example,  and  you  do 
have  a  reverse  discrimination* 

Attorney  General  Katzenbach.  It  is  possible,  Senator. 

Senator  Scott.  It  is  not  only  possible,  bu£  I  think  it  is  conceivable* 
That  is  why  I  make  the  point* 

I  do  not  know  whether  you  have  done  this,  but  I  would  comment 
that  it  would  be  helpful  to  me  and  I  think  some  of  the  other  sponsors 
of  S,  1517  if  you  could,  for  us,  either  publicly  or  for  our  confidential 
assistants,  furnish  us  some  wmmmtuty  on  this  $$<  1517  statingwhy  you 
cannot  accept  those  provisions  which  are  there.  It  may  be  that  for 
reasons  of  your  own,  you  might  not  want  to  do  that.  But  I  suggest 
it  would  be  helpful  to  us;  / 

Attorney  General  Katzenbach.  I  have  no  objection  to  going 
through  1517.  I  shall  do  it  now,  Senator,  or  submit  it  in  writing  if 
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you  wish,  tell  you  wlmt  our  views  are  on  various  sections  of  that  act 
that  differ  from  this  act 

Senator  Scott-  It  might  be  better  if  you  submitted  it  m  writing. 
I  have  in  mind  someone  else  may  want  to  ask  some  questions  today, 
and  I  have  one  or  two  more*  Yon  may  submit  it  to  me  or  to  the 
chairman,  if  you  wish.  #  , 

Attorney  General  Katzrnbach*  I  shall  submit  it  to  the  Chairman* 
(Subsequently,  the  following  material  was  received  by  the  com¬ 
mittee:} 

Office  of  the  Attoknet  General, 

Washington,  D,C.r  April  B,  1965, 

Re  commentary  on  B*  1617* 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  thz  Judiciary, 

Senate t  Washington,  D.C. 

Dear  Senator  Eastland:  At  the  recent  bearings  on  S*  1664,  the  proposed 
Voting  Rights  Act  of  1065*  I  was  asked  to  submit  a  written  commentary  on  & 
l£17i  a  voting  bill  submitted  by  Senator  Douglas  for  himself  and  nine  other 
Senators,  My  principal  comments  are  as  follows : 

1,  The  definition  of  the  term  “teat”  used  in  section  3(c)  of  B*  1517  is  some- 
what  less  comprehensive,  and  therefore  not  as  satisfactory  as  the  definition  of 
"teat  or  advice”-  appearing  in  section  3(b)  of  8*  1564. 

2,  The  triggering  system  contained  in  section  161(b)  of  S.  1617  seems  inap¬ 
propriate  on  two  grounds*  First!  It  depends  in  part  upon  racial  registration 
statistics*  which*  as  1  explained  to  the  committee,  are  difficult  to  obtain  and  not 
always  reliable.  Second,  section  101(b)  contains  a  fiat  finding  that  wherever 
either  of  two  statistical  facts  are  found  to  exist  ”aueh  test  has  been  and  Is  being 
utilized  as  an  instrument  of  discrimination*  *  *  *”  ft  seems  doubtful  that 
Congress  ought  to  make  such  an  unqualified  finding  although  ah  Inference  can 
surely  be  drawn  that  this  is  true  in  the  generality  of  cases.  Under  S*  1064  such 
an  inference  Is  drawn  by  section  3(a)  but  provision  is  made  in  section  3(c) 
for  an  affected  State  or  separate  county  to  demonstrate  In  court  that  In  its  case 
the  Inference  Is  unwarranted. 

Section  104  of  8*  1517*  on  the  other  hand*  does  not  appehr  to  provide  ft  rapid 
or  effective  escape  mechanism*  It  deals  only  with  areas  in  which  discrimination 
“has  terminated*”  and  makes  no  provision  for  the  case*  if  any*  of  an  area  In 
which  there  has,  In  fact,  been  no  discrimination*  Nor  is  any  means  provided  for 
an  affected  area  to  initiate  any  proceeding  to  avoid  the  Impact  of  section  103* 
but  rather  the  matter  is  left  entirely  In  the  President's  discretion.  Section  201  (f ) 
of  S*  1617  seems  open  to  a  similar  objection. 

3,  flection  201(a)  of  S.  161T  would  require  the  President  to  appoint  a  registrar 
in  any  voting  district  where  less  than  25  percent  of  nonwhite  persons  of  voting 
ago  were  registered  to  vote  In  the  1964  presidential  election.  Again*  racial  regis¬ 
tration  figures  are  not  everywhere  available  or  always  accurate*  Moreover*  the 
25  percent  might  well  reach  a  substantial  number  of  areas  of  the  iionhtry  where 
there  would  be  no  good  reason  to  appoint  registrars,  but  nonetheless  the  President 
would  be  compelled — even  absent  any  complain  bet — to  do  so  on  the  basis  of  statis¬ 
tics  alone* 

4,  flections  202  and  203(a)  of  S*  1617  provide  that  registrars  appointed  In  any 
voting- district  shall  register  persons  who  meet  8 late  qualifications  relating  to 
age*  residence*  citizenship,  mental  competency,  and  absence  of  conviction  of  a 
felony,  and  that  no  other  State  qualification  shall  be  required  of  applicants  by 
any  ^federal  registrar*  Thee©  provisions  would  take  effect  In  any  area  In  which 
an  examiner  has  been  appointed,  in  some  instances  without  any  sufficient  nexus 
with  voting  discrimination*  and  without  an  adequate  escape  mechanism* 

6.  I*  also,  have  constitutional  misgivings  about  section  206(b)*  which*  in  effect* 
freezes  in  State  Qualifications  relating  to  citizenship,  age,  residence,  mental 
competency*  or  absence  of  conviction  of  a  felony  which  existed  on  If  ay  47, 1954, 
Irrespective  of  later  modifications  of  State  law.  The^  assumption  of  this  provi¬ 
sion  seems  to  be  that  any  change  In  these  requirements  subsequent  to  the  deci¬ 
sion  in  tiro ton  v*  Board  of  Education  (347  U*&  483),  was  made  for  the  purpose 
of  effecting  voting  discrimination*  But  It  is  difficult  to  see,  for  example,  how 
that  might  he  generally  true  of  a  State  law  raising  or  lowering  the  age  require- 
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meat  1  believe  that  section  s  ot  S.  1564  deala  more  appropriately,  with  thta 
kind  of  problem. 

tit,  The  abolition  of  poll  taxes  by  section  80?  also  raises  a  constitutional  ques¬ 
tion.  Aa  I  pointed  out  during  the  hearings,  a  substantial  question  exists  as 
to  whether  there  Is  enough  evidence  of  general  abuse  of  the  poll-tax  requirement 
to  justify  It#  outright  abolition  by  congressional  mandate  although,  as  a.  1564 
provides,  elimination  of  the  cumulative  feature  of  some  poll-tax  requirements 
would  be  desirable  and  valid.  Moreover,  S.  1517  makes  no  provision  for  col¬ 
lection  of  the  tax  by  Federal  registrars  and  would'  thus  seem  to  imperil  the 
registrar  system  if  section  302  should  be  Invalidated. 

Sincerely, 

NICHOLAS  deb,  KA.T7ENBA0H, 

'  Attorney  General 

Senator  Scott,  For  the  benefit  of  others  and  the  Committee. 
Attorney  General  T^at^bnuacih.  Surely,  ^  ■ 

Senator  Scorr*  Mr,  Attorney  General,  you  have  testified  in  answer 
to  .Senator.  Javita’  questions  yesterday-  and  this  morning  that  you 
would  find  constitutional  a  further  provision^— tiiatvouwould  believe 
td  be  constitutfertial  a  further  provision  triggering  JWeral  law  exami¬ 
ners  based  upon  a  percentage  of ,  Negro  citizens  who >1^  hot  registered 
to  vote, only  if^one,  either  the  Federal  Govermuenkwere  given  the 
burden  of  proving  the  accuracy  of  the  figures,  or*  two*;  th'C  figures  were 
those  supplied  by  the  State  in  question  itself,  or  three*  the  figures  were 
supplied  by  the  Bureau  of  the  Cehsus  pursuant  to,  say,  title  8  of  the 
1904  act.  What  I  do  not  understand  is  why  you  feel  the  btirden  of 
proof  must  be  on  the  Federal  Government?  In  the  balance  of  cases, 
there  is  such  aprovision. 

The  Civil  Bights  Commission  has  now  published  the  figures  by 
county  and  race  for  most  of  the  States  involved  that  are  affected,  pur¬ 
suant  to  the  obligation  imposed  by  the  1957  and  1960  aefs^  formating 
investigations  as.  to  the  denial  of  the  right  to  vbte  on  accoqnt  of  race 
or  color.  The  Commission,  has-  in  its.  report,  recommended  legisla¬ 
tion  based  on  those  statistics  much  like  the  registration  we  now  have 
before  us*  ' "  '  '  '!l  '  ■  ' 

At.the  same  thne5iwe  do  not  now  have  more  adequate  ij&fom&tiou 
about  voting  patterns,  because  the  States  and  counties  do  hot,  in  most 
cases,  make  such  information,  available.  I  cannot  see  why,  under  the 
15th  amendment^  the  United  States  qofild  mot  invoke  this  act  based 
upon  the  Commissions  figures,^  and  ,then  permit  the.  States  to  come 
before  the  counts  and  disprove,  if  they  wish,,  the  Commission’s  figures 
if  they'  wish  and  if  they  can.  It  is^the  States  themaelvea  who  are  re¬ 
sponsible  for  the  fact  that  better  fighres^iher  not  availfible,  and  I  see 
no  reason  of  policy  or  constitutional  law*  why  there  should  nofc'bC  put 
to  the  proof  as. to.  the  true  state  of  the  facts  wjieri  thetl.S.  Commission 
on  Civil  Bights  has  made  a  prima  facie  case  of  discrimination  on  the 
only  statistics  which  are  available,  :  ^ 

I  have  replowed  some  ground  there,  bpt t'I Would;  like to, get  that 
into  the  legislation.  r  '■ 

■  Attorney  General  Katzenbagei.  Surely,  I  :thmk  under  those  cir¬ 
cumstances,  there  would  have  to  be  at  least  grounds  to  question  the 
figures;  If  the  States  simply  do  not  have  tl\ps©  figures,  I  do  not  think 
you  cim  compel  them  to  produpe  those  figures./ .Perhaps,  if  it  falls 
within  your  language,  I  would  not  object  to  their  being 4ble  to  dis-  i 
prdve  the  figures*  1  .  1  ■*■'*  v  :  -  ■ 

What  I  suppose  they  would  do  is  to  show  the  basis  Of  the  figures  is 
not  adequate,  which  Ioelieye  they  would  be  able  to  do,  except  in  those 
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instances  where  they  had  pnod^eed  them  and  to/&how  that  it  is  not 
foundedon  arty  very  solid  basis.  . ,  ,{j  i 

As  far  as  y out  projections  from  other  figures  or  from  small  samples 
of  that  kind  of  thing,  normally,  w;  have  not  been  able  to  persuade  a 
courtit  ^adequate  proof  of  the. integrity  of  theflgium  ^  ^  ,  * 

r  Senator  Swmv  personally  thihk  tliene  iff  a  ^©at  deal;  in  what  you 
have  said,  actually.  I  thinfc  we  wanted  this  an  the  figure  and  that  is 
why  we  so  stated  it;  j  ?  r;; 

Going  further,  if  you  feel  the  ultimate  burden  of  proof  has  to  be 
placed  oil  the  Federal  Governmfcjit,,  would  itutffcbe  possible  to  ease 
this  burden  through  a  provision  requiring  that  the  Government  need 
only  show  that  its,  figures  are  substantially  correct  3  By  that  I  rowan 
with  regard  -tb  the  burden  of  proof,  would.  it  not  he  possible  to  require 
a  party  challenging:  the  Government  statistics  to ^ahow  more  than  just 
isolated  instances  of  error,  but  a  pattern  of  error  once  th^  Goyermnent 
had  shown  the  method'  in  which  its  figures  were  gathered,  and  estab¬ 
lished  the  probability  that  they  were  substantially  correct?  So  long 
as  they  were  substantially  correct,  would  this  not  logically  b§  enough 
for  the  purpose .  for  which  they  ate  being  used?  That  i%  not  to  prqve 
an  exact  statistical  fact,  but  to  raise  a.  rebuttable  presumptiqp.pr  dfsr 
crimination  in  violation  of  the  15th  amendment  ?  v  , . .  r . ,  ■ 

■  Attorney  General  Katzenbaoh*  Yes,  I  think  it.  would,  Senator.  - 
'Senator  Scorrr.  Ohe* final  question,  and  before  I  ask  it,  let  me  say 
that  I  want  to  join  in  Congratulating  you  on  the  very  clear  presenter 
tion  you  have  made*  I  am  certainly  going  to  support  the; bill*  J  lqipw 
that  you  are  aware  that  someibf  us  have  argued  for  this  long-stride 
approach  in  the  1980  and  1964  acts  in  one  form  or  another*,  t : . 

In  regard  tb: the  provision  Jto  have  examiners  who  may  be.  called  in 
from  States  other,  than  the  State  in  which  the  testimony  was  tak^a 
and  the  registration  occurs,  would  it  not  be  prefers1  >3  e—f  think;  you 
have  commented  once  on  this — would  it  not  be  preferable  to  have 
examiners  who  are  resident  in  the  State  wherever  ft'asihie,  and  I  have 
now  in  mind  the  declaration  itself,  the  Declaration  of  Independence. 
As  I  recall  it,  the  phrUse  goes  like  this:  “He*! — George  III-- -“has  Sent 
hither  swarms  of  officers  to  harass  our  people*”  - 

Ifow>  from  a  libertarian  standpoint,  do  we  really  Wunt.  to  send 
swarms  of  officeholders  amongst  these  people  if  we  can,  find  suitable 
people  who  can  feasibly  conduct  these  examinations  and  who  ape  resi¬ 
dents  of  the  State  wherein  the  examination  is  conducted  ?  -  .  :1 , ,  ‘  ^  r  ; 

Attorney  General  Katzsnbaoh.  No,  we  certainly  do  not  ;  We  cer- 
tamly  would  perfer  that  hopefully,  in  all  instances  ami  certainly  in 
many,  it  were  feasible  to  use  residents  on  the  States  involved,  ft  v  the 
reasons  you  indicate  and  for  other  reasons  as  well. :  .  ;  v. 

Senator  Soon?.  Thank  you,  l£r.  Katzenbach,  -,:4 

That  is  all  the  questions  I  have*  . --1-.  ■’  ,  I 


u  ^“P^deuoe,  I  would  like  to  call  your  attention  to  the,  fact  that 
the  Declaration  of  Independence  also  says  that  one  of  the  reasons  the 
oolomatg  were  justified  in  severing,  their  bonds  with  their  country  waa 
for  transporting' us  beyond  Seorto  be  tried  for  pretended  offenses.}* 
i  I  submit  there  is  very  little  difference  between  that  and  transport" 
ingpeopl©  to  the  District  of Columbia,  —  .  :  ;  -f;  -  .■/ 

Attorney  General  Katzenbach,  Senator,  we  are  not:  transporting 
anybody  to  the  District  of  Columbia.  i  i  -  L 
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'  Senator  Ervin.  No,  in  the  case  of  King  George,  he  was  more  con- 
Biderafce.  He  furnished  the  transportation.  Here  you  are  requiring 
the  people  who  are  adjudged  guilty  by  an  act  of  Congress  to  furnisn 
the  transportation.  Certainly  you  ore  little  better - 

Attorney  General  Katzenbach.  I  agree  with  you  so  emphatically 
about  local  jury  triala.  That  is  what  they  were  talking  about  in  the 
Declaration  of  Independence. 

Senator  Dirksbn.  You  only  have  to  cross  the  Potomac  from  some 
places. 

Attorney  General  Katzenbach.  That  and  taxation  with  representa¬ 
tion-  '  We  are  not  doing  any  of  those  things  in  thisbill,  Senator. 

Senator  Ervin.  They  have  two  different  complaints.  One  was  for 
depriving  us  in  many  coses  of  the  benefit  of  trial  by  jury  here  in  Amer¬ 
ica.  The  nest  one  was  transporting  us  beyond  the  seas  to  be  tried. 

;  Attorney  General  Katzenbach.  Yes. 

Senator  Scott.  If  I  can  be  a  little  arohaic,  Mr.  Chairman,  you  have 
a  defense  to  that  if  you  feel  that  is  liable  to  happen,  and  you  can 
present  the  ahcient  plea  of  “Essoin  de  ultra  mare.” 

Senator  Ervin.  The  bill  is  bad  enough,  I  am  confused  enough,  but 
with  that  French,  it  is  even  more  confusing.  [Laughter.] 

Senator  Javxts.  May  I  ask  one  more  question,  Mr.  Chairman  f  it 
is  on  just  one  point.  I  was  interested  in  your  attitude  on  the  poll 
tax  asit  related  to  the  facts  that  you  claimed  that  the  poll  tax  was 
not  being  used  as  an  instrument  to  violate  the- 15  th  amendment. 

I  am  told  by  my  staff,  and  you  will  correct  me  if  I  am  wrong,  that 
while  I  was  speaking  on  the  floor  earlier  in  the  afternoon,  you  made 
the  same  statement,  and  then  rather  shortly  thereafter  raised  two  cases 
of  the  Department  itself,  in  which  the  Department  used  as  the  grava¬ 
men  of  its  suit'the  poll  tax  in  a  16th  amendment  case.  Could  you  en¬ 
lighten  us  f  5  ?  : 

Attorney  General  Katzenbach.  Yes. :  I  raised  two  instances  where 
the  sheriff  has  refused  to  receive  a  poll  tax  on  the  ground,  one,  simply 
because  it  came  from  a  Negro,  ana  the  other  one  Lhe  person  was  not 
registered,  although  he  did  that  in  violation  of  law,  and  the  difficulty, 
I  suppose,  Senator,  was  that  those  are  the  only  two  cases  we  have 
involving  poll  taxes  as  a  means  of  discrmination  against  Negroes. 

Senator  Javits.  In  view  of  the  fact  that  such  cases  do  occur,  what 
would  you  think  of  the  possibility  of  adding  the  poll  tax  as  an  addi¬ 
tional  item  in  section  8(a)  to.be  a  part  of 'the  concept  of  any  test  or 
device  or  any  poll  tax  so  that  if  it  is  used  you  could  utilize' that  in 
respect  of  the  administration  of  this  act,  if  you  find  widespread  use  of 
a  poll  taxi  The  difficulty,  as  I  see  it,  Mr.  Attorney  General,  and  the 
reason  I  asked  the  question  is  not  that  I  challenge  any  of  your  con¬ 
clusions,  except  that  history  of  the.  frustration  of  voting  rights  has 
been  sort  of  a  series  of  ramparts,  and  now  the  test  andaevioe,  that 
lathe  literacy  test,  is  the  fashion  current;  You  knock  that  one  down, 
and  you  get  another  because,  as  I  recall  it,  when  we  passed  the  1957, 
1960  acts;  W  were  dealing  in  many  cases  with  naked  intimidation, 
efc  cetera,  the  literacy  test  device  had  not  quite  come  into,  the  fashion¬ 
able  use  that  it  did  for  this  vdry  discreditable  purpoee,/and  I  raise 
with  you  the  question  of  the  poll  tax  and  the  possibility  that  if  you, 
do  not  cover  it  it  will  raise  as  yet  anothebmottor  whicbthenis  pulled 
out,  dusted  qffv  and  utilized  to  bedevil  the  situation  wheU  this  literacy 
test  business  is  hopeful.  .  }.  .  •• 
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Attorney  General  KatzbnbAch.  I  would  make  two  comments  on 
that:  (1)  Senator,  if  you  put  it  ih  section.  3(a)  as  you  suggested, 
you  have,  in  effect,  stated  that  the  poll  tax  has  been  used  for  this 
purpose,  and  you  have  stated  that  on  the  record  which  does  not  os 
yet  demonstrate  that  and,  therefore,  it  seems-  to  me  you  jeopardize 
all  of  the  findings  under  this  bill.  If  it  1b  suing  to  be  dealt  with, 
and  the  committee  were  to  deal  with  it,  I  would  think,  if  I  may  say  so, 
that  would  be  the  poorest  way  of  dealing  with  it.  -  '  ■ 

Senator  Javits.  I  understand. 

Attorney  General  Katzenbach.  There  would  he  a  better  way  of 
trying  to  deal  with  the  poll  tax  than  that.  I  would  say,  secondly, 
that  we  have  under  section'  8  frozen  poll  taxes  to  some  extent  where 
they  are,  if  you  follow  what  I  mean  to  say. 

Senator  Javits.  I  do;  I  understand  what  you  say  exactly. 

Attorney  General  Katzenuach.  So  that  new  poll  tax  devices  would 
have  to  run  the  gamut  of  judicial  review  tiliaer  section.  8.  So  we 
have  done  that  much  about  them;  • 

Beyond  that,  I  have  been  thinking  of  the  problem.  Tile  only 
kind  of  provision  that  I  could  think  of  would  be  one  that  would, 
eliminate  a  poll  tax  in  any  State  wherever  we  could  establish  to  the 
satisfaction  of  the  Court  that  the  poll  tax  was  being  used  in  viola¬ 
tion  of  the  15th  amendment,  and  then,  if  we  had  the  evidence  of  if 
it  began  to  be  used  for  that  purpose,  then  we  would  have  at  least 
a  means  of  not  only  going  into  court  but  conceivably  suspending 
the  poll  tax  for  a  period  of  time. 

I  have  no  thought  through  that.  I  do  not  know  what  the  views  of 
the  committee  would  be  on  that,  but  I  would  like  to  keep  it  out 
of  the  automatic  application  in  the  absence  of  having  some  evidence 
that  the  poll  tax  in  that  particular  State  was  being  used  in  violation 
of  the  15th  amendment. 

Senator  Javits. -Fine. 

_  May  I  ask  you  to  be  seized  then,  then  I  shall  cease,  of  this  ques¬ 
tion,  also  including  the- fact  that  if  you  did  something  about  the  poll 
tax,  you  -would  be  reaching  States,  including  Texas,  at  least  parts 
of  States  which  are  not  reached  here,  and  also  the  fact  that  eco¬ 
nomically  the  poll  -tax  n  ay  itself  he  such  onerous  economic  burden  to 
extremely' poor  families  notwithstanding  what  Was  said  about  the 
fact  it  waB  only  $2,  it  may  represent  a  day’s  work,  as  to  be  a  barrief, 
a  real  barrier,  to  voting.  , 

I  would  like  you  just- to  be  seized  of  that  problem  and  if  you  can 
make  any  suggestion  to  me  or  if  it  is  appropriate  to  the  committee, 
I  would  appreciate  it  very  much. 

Attorney  General  ICAtzbnbaoh.  You  know,  in  Texas  there  have 
been  many  efforts. to  get  rid  of  the  poll  tax  in  Texas,  and  efforts,  X 
ought  to  say,  which  have  been  supported  by  the  President. 

The  difficulty  has  been  there,  and  I  think  it  is  elsewhere,  that  the 
funds  from  the  poll  tax  have  done  into' education,  so  that  immediately 
you  have  opposed  to  you  all. of  the  teachers  and  educators  within  the 
State,  and  it  makes  it  a  very  difficult  problem  toSget  fid  of  it.  ^ 

Senator  Javits.  Well,  X  have  giifen  you  our  concern  about  it  You 
have  made  a  suggestion.  Let  us  work  with  that  and  see  what  can 

be  done.  ’  ■■  . ' 

Attorney  Gcnenil.KATZEiiBAcH.  Very  well. 
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■  i ..  -Senator  Bikksej^,  May ;  I  add  therms  actually;  under ■  the  broad 

language  of  (.section  2j  ypp  do  not  elhuirtate  Texas  firani  -  this  bilh 
-The  question  is  whether  under,  section  which,  is  almost  a.  rephrasing 
of  the  15th  amendment,, ypu  find  discrimination,  deniahor  .an  abridge 
mentof  the  right  to  vate  and’—i~  . ., , .  .t;,  A  ; 

Attorney.  General  RATzXNgAC&.  Yes. 

,  Senator  PidKsns  ^OOntwuitig) .  And  it  states- specifically  that  if 
there  are  procedures  or  qualifications  Texas  does  not  escape-  It. is 
a  question  of  whether  you  can  establish  it.  ;  -  ,  ,  '  ; 

Senator  JaVtts,  And  it  is  a  question  of  any  enforcement  -machinery 
as  to  section  2.  I  do  not  think  you-  really  have  any  in  section  2. 

•  Attorney  General;  Katzrnbaoh.  Criminal' procedures  for  section  2, 
Senator  Dirksen.  One  other  observation  'with  respect  to  outlaw? 

ing - r*'-  •-■  ■  ■<  "  v  ...  . 

-  Attorney  General  Katzenbach/  A  restraint,  injunctive  procedure. 

Senator  Dikksen,  With  respect  to  outlawing  the  poll  tax  entirely, 
you  may  have  areas  of  discrimination  where:  the  poll  tax  is  used, 
but  now  you  are  confronted  withj.th®  degree.of  proof  that  you  can 
have  if  iyou  are  going  to  -make  it  statewide,  and  that  is  no  easy  task. 

■  ■  Attorney  General  Katzenbach.  That  is  right,  Senator. 

■  •  Senator  jAvraaj  Mr.  Chairman,  may  I  just  clarify  •  my  question! 

A11<I  wanted  you  to  examine  was  a  technique  that  dld  not:apply  to 
section 2 cases.  f .. r :■  % 

..Attorney  General  RatzenUach.  No,  th at-  is  oorrect ;  it  does  not.  The 
only  remedy  there  is  in  the  criminal,  and  there  is  an  injunctive 
remedy.  -.  f  -■  ;  . :  ;  .  .-  ur .  ■ 

-  Senator  Javits.  And,  of  course,  you  have  had  no  hestiancy  about 
applying  any  remedy  of  the  bill  to  parts  of  States,  •  in  answer  to 
Senator.  Dirksen.  •  -  !  ■  e  \ 

Attorney  General  Katzenbach.  No.  )  .  • 

Senator  Javits.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Ervin.  Yesterday  I  called  attention .  to  the  case  of  Las- 
v.  Northhampton  Ootmty  Board  of  Elections  (86GTJ.S.  45),  Wti* 
•liams  v,  Mississippi  (170  U.S.  213),  and  the  case  of  Qfywncmd  Seed  v. 
US.  (288  XJ.S-  347)  for  the  purposes  of  showing  that  the  decisions 
of  the  Stipreme  Court  hold  that  a  State  may  adopt,  a  literacy  test 
which  is  applicable  alike  to  persons  of  all  races,  and. -that  when  it 
does  sO  that  it  is  merely  exercising  a  constitutional;  .power  which 
is  not  subject  to  Federal  supervision.  I.hand  the  reporter  photofitatie 
copies,  of  these  three  decisions  to  be  put  in  the  record  at  tliis  point. 

,  “(The cases  referred  to  follow:)  '  i  .  ...  . 


liASSITBR  *>.  NORTHAMPTON  COUNT!  BOARD  OF  EMiOTIONS 


APPEAL  EEOM  THE  flURRBMB  ©OURT  Off  NOIWH  OAWWJNA 
No.  B8*.  Armed  liar  1&-19,  19B&— Decided  Jude  6,'  IBiSO.  ' . 

Fourteenth  and  Seventeenth Amend  men  te»  RPPjJ 


1..  A  State  may,  coDdatentiy  with  tbe'Foi  _  _ 

literacy  test  to  All  vat era  Irrebivectiv*  of  rfcee  or  color. 


eventeenth  Amend  mente,  apply  a 
xa  -o - - - atita* 

2.  Tha  NoHh  Chtelina  requirement  note  Involved,  which  fa  amrtie&bte  U  Ifaenibew  of  all 

non  *nlWulr*«_lh*t  ,ho  pTWijMwUs*  vofer  ‘'to- Able  to  road  and  writ*  any  section  of 

-  —  ^  - ■-  j  EhlkUBU  IjiniBiiim A  if  " J  L  A 


the  Constitution  of  North  Carolina  In  the 
■  the  Fifteenth  Amendmfeht  p5.  B&-4S4.' 

248  ttC,  101*;  102  9.B,  2d  mrafflraif^  ^  ,  i 

Samuel  &,  Mitchell  argued  tbe  cause  far  appellant* 
ff&yrttmL.  Taylor  Japi&H.  Walker*  Jr?-, 

I.  Beverly  ta\e  argued  (he  catted  and  filed  a  met  for  hppetlee  f 


lahgtt  hot  <ny  ite  face  violate 


■  x-  n  h ^ i  ■  ■  \ 

Witlj  hlpi  on  the  brief 


vett md  rights 


Malcolm  8,  Spaweft,  AtteJme^  general ,  of  Nortji  Catalina;  ah<JPJj|ftttfc)h  Moofttf* 
intent,  Attorney  Qeneral,  file#  a  brief  for  the  8tate  erf  North  Carolina,  a# 
ArtUlsv*  cuir&e,  ux^tnjg  amriaanie. Jl'  -  !f  "  .'  ',r  "#i 7'  -  -  V  .'■■ 

h  Ha.  Justice  Douglas  delivered  the  opinion  of  the  Court  r  - 

controversy  started!*  a  Federal  District,  Court*  Appellant,  a  N«r<* 
dtlzen  of  North  Carolina,  sued  to  have  the  literacy  test  for  voters  pwcrtbeid 
by  that  State  declared  unconstitutional  and  void, .  A  three- judge  courti  was 
vcned*  That  court  noted  that  the-literaey  test  was  pert  of  a.  provision  , of  the 
North  Carolina  Constitution  that  also  Included  a  grandfather  clause*  Jfr  said 
that  the  grandfather  clause  plainly  would  be  mconsUtutiouat  nnder  (Jffiiin  v, 
United  States*  238 .U*S,347*  It  noted*  however*  that  the  North  Carolina  ttofttie 
wnioh  enforced  the  registration  requirements  contained  in  the  State  Qonetltutiop, 
bad  been  superseded  by  a  1957  Act  and  that  the  1957  Act  does  not  contain  tho; 
grandfather  clause  or  any  reference,  to  It,  Rut  .being  uncertain  as  to  the  EtlgDifir 
e&nce  of  the  1957  Act  and  deeming  tt  wise  to  have  all  administrative  remedies 
under  that  Act  exhausted  before  the  federal  court  acted*  it  stayed  its  action, 
retaining  Jurisdiction  for  a  reasonable  time  to  enable  appellant  to  epba-ust  her 
administrative  remedies  and  obtain  from  the  state  courts  an  interpretatloa  of, 
the  statute  in  light  of  the  State  Constitution*  ■  159  F* .  Supp*  29$. 

Thereupon  the  instant  case  was  commenced*  It  was  started  gaga  qdmtnistm- 
tire  proceeding*  Appellant  applied  for  registration  as  a  voter,  ,  per  registration, 
was  denied  by  the  .registrar  ,  because  she  refused  to  submit  to  a  literacy  tost  aji' 
required  by:  the :  North  Carolina  statute-1 . She  appealed  tp  the  County  Board 
of  Elections*  On  the  de  noeo  hearing,  before  that  Board  appellant  again  refused- 
to  take  literacy  test  and  she  was  again  denied  registration  for  that  reason- ,  She 
appealed, to  the  Superior  Court  which  sustained  the  Board  against  the  claim 
that  the  requirement  of  the  literacy  test  violated  the  Fourteenth*  Fifteenth,  and, 
Seventeenth  Amendments  of  the  Federal  Constitution.,  preserving  her  federal 
question*  she  appealed  to  the  North  Carolina  Supreme  Cojiift  which  affirmed  the, 
lower  court.  248  N,C.  102,  102  S-E,  2d  853,  The  case  came  here  by  appeal,  28 
U.S.a  g  1257  (2) and  we  noted,  probable  Jurisdiction  368  U-S*  M6. 

The  literacy  test  le  a  part  of  5  4  of  Art*  VI  of  the  North  Carolina  Constitution* 
That  tert  ia  contained;  In  the  first  sentence  of  g  4,  The  second  sentence  contains. 
4  so-called  grandfather  clause*  The  entire  g  4  reads  ns  follows : 

.  "Every  person  presenting  hhnself  for  registration  shall  :he  able  to  road 
and  write  any  section  of  fhe  Constitution  in  the.  English  language-  But  no 
male  person  who  was,  on  January  1T 1867,  or  at  any  time  prior  thereto*  en¬ 
titled  to  vote  under  the  laws  of  any  state  In  tho  United  States  wherein  he 
then  resided,  , and  no, lineal  descendant  of  any  person,  shall  be  denied  th^ 
right  to  register  and  vote  at  any  election  in  this  State  by  reason  of  his, 
failure  to  possess  the  educational  qualifications  herein  prescribed ;  Provided, 
he  shall  haye  registered  in  accordance  with  the.  terms  of  this  section  prior, 
to  December  I,  1608*  The  General  Assembly e  shah  provide  for  fbe,v>eglsU a-, 
tion  of  all  persons,  entitled' to  vote  without  the  educational  qualifications 
herein  prescribed,  and  shall,  on  or  before  November  ij.1908,  provide  for  the. 
making  of  a  permanent  record  of  such  registration,  and  all  persons  so  reg¬ 
istered.  shall  forever  thereafter  have  the  right  to  vote  in  all  flections  by  the 
people  in  this  state,  unless  disqualified  under  section  2  of  this  article;’’ 

'  Originally  Art*  VI  contained  in  J  6  the  following  provision : 

"That  this  amendment  to  the  Constitution  is.  presented  and  adopted  &s  on$ 
indivisible  plan  for  the  regulation  of.  the  suffrage,  with  the  Intent  and  pur^ 
pose  to  so  connect  the  different  parts,  and  to  make  them  so  dependent  upon 
each  other,.thattlte  whole  shall  stand  or  fltil  together-" 

But  the  North  Carolina  Supreme  Court  in  the  instanat  case  heltf  that  a  104ft 
amendment  to  Article  VI  freed  it  Of  the  indivisibility  Clause;  That  amendment 
rephrased  J 1  of  Art  VI  to  read  as  follows  ;  / 

“Every  person  born  in  :the  United  States,  and  every  L  per  son  who  has  been 
naturalized,  twenty-one  years  of  age,  and  poeseealng  the  qualifications  set 
ouHn  this  article,  Shall'  be  entitled  to  vote  .  : 

That  court  said  that  "one  of  those  qualifications’’  was  the  literacy  test  eon* 
tatned  1a  B  4  of  Art,  VI ;  and  that  the  1945  amendment  “had  the  effect  of  tfneor* 

_ _ r;— 'V  •  1  77 -  ,  "  ■■  7:r:;7  /■’; 


r  JJTUi  Act,  patted  ln  lMi^raviaM  la  f  g*  follow*  r 


■  "®^w.lHwwra  presenting  himself  for  registration  shall  be  able  to  Mad  and  write  Any 
eectton  of  the  Constitution  of  North  Omdum  In  tbs  ItaigUob  imratgo,  It  shfit  bb  tb# 
4aty  of.tauh  jcgjtttar  to  admlniHter  fits  prorttlo&t  of  tfalsitectioil?'  -  1  -s  v  ! 

Section  lafi-ZB.I,  16B-2A2,  on  a  103-28.3  provide  the  admtnlitntloh  mnsdteoipnmua 
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pointing  and  adopting  anewtbe  provision*  a*.  to  the  qualifications  required  of 
a  voter  M  sat  out  in  Article  VX  freed  of  the  Indivisibility  ol^uae  of  the  1902 
amendment  And  the  way  was  made  clear  for  the  General  Assembly  to  act* 
348  N.O.t  at  112,  102  BM,  2d  860,  861. 

In  1807  the  Legislature  rewrote  General  Statutes  J 163-28  as  we  have  noted,* 
Frier  to  that  1657  amendment  ft  168-28  perpetuated  the  grandfather  danse  con¬ 
tained  in  |  4  of  Art  VI  of  the  Gonatltution  and  ft 163-32  established  a  procedure 
for  registration  to  effectuate  It*  But  the  1957  amendment  contained  a  provision 
that  “All  laws  and  clauses  of  laws  in  conflict  with  this  Act  are  hereby  repealed,”1 
The  Federal  three-judge  court  ruled  that  this  1957  amendment  eliminated  the 
grandfather  clause  from  the  statute,  162  F,  Supp<,  at  296. 

The  Attorney  General  of  North  Carolina,  in  an  amiou*  brief,  agrees  that  the 
grandfather  clause  contained  In  Art  VI  is  In  conflict  with  the  Fifteenth  Amend¬ 
ment.  Appellee  maintains  that  the  North  Carolina  Supreme  .Court,  ruled  that 
the  Invalidity  of  that  part  of  Art  VI  does  not  impair  the  remainder  of  Art  VI 
since  the  1945  amendment  to  Art.  VI  freed  it  of  ita  indivisibility  clause.  Under 
that  view  Art,  VI  would  impose  the  same  literacy  test  as  that  imposed  by  the 
1057  statute  and  neither  would  be  linked  with  the  grandfather  clause  which, 
though  present  In  print,  Is  friparabte  from  the  rest  and  void*  We  so  read  the 
opinion  of  the  North  Carolina  Supreme  Court 

Appellant  argues  that  that  Is  not  the  end  of  the  problem  presented  by  the 
grandfather  clause,  ’  There  is  a  provision  in  the  General  Statutes  for  permanent 
registration  In  sothe  counties.6  Appellant  points  out  that  although  thee  ut-off 
date  in  the  grandfather  clause  was  December  1, 1908,  those  who  registered  before 
then  might  still  be  voting.  If  they  we™  allowed  to  vote  without  taking  a 
literacy  teat  and  if  appellant  were  denied  the  right  to  vote  unless  she  passed  It, 
member*' of  the  white  race  would  receive  preferential  privileges  of  the  ballot 
contrary  to  the  command  of  the  Fifteenth  Amendment.  That  would  he  analogous 
to  the.  problem  posed  in  the  classic  case  of  YieJa  Wo  v.  Hopkins,  118  D.S,  356, 
where  an  ordinance  unimpeachable  on  its  face  was  applied  in  such  a  way  as  to 
violate  the  guarantee  of  equal  protection  contained  In  the  Fourteenth  Amend¬ 
ment  But  this  issue  of  discrimination  In  the  actual  operation  of  the  ballot  law* 
of  North  Carolina  has  not  been  framed  id  the  Issues  presented  for  the  state  court 
litigation,  Cf.  William#  v,  Mississippi,  170  U.S,  218,  225. f  So  we  do  not  reach  It 
But  we  mention  It  in  passing  so  that  It  may  be  clear  that  nothing  we  say  or  do 
here  will  prejudice  appellant  in  tendering  that  issue  in  the  federal  proceedings 
which  await  the  termination  of  this  state  court  litigation,  *  , 

We  come  then  to  the  question  whether  a  State  may  consistently  with  the 
Fourteenth  and  Seventeenth  Amendments  apply  a  literacy  test  to  all  voters 
Irrespective  of  race  or  color.  The  Court  ill  Guinn  v,  Pntted  State#,  supra,  at  866, 
disposed  of  the  question  In  a  few  words,  “No  time  need  be  spent  on  the  question 
of  the  validity  of  the  literacy  teat  considered  alone  since  a*  we  have  seen  Its 
establishment  was  but  the  exercise  by  the  State  of  a  lawful  power  vested  in  It  not 
subject  to  our  supervision,  and  indeed,  Ita  validity  Is  admitted,1' 

The  States  have  ling  b«n  held  to  have  broad  powers  to  determine  the  con¬ 
ditions  under  which  the  rifjht  of  suffrage*  may  be  exercised,  Fope  v,  William#t 


*  Note  1,  attprov  .  ^  .  '  ‘ 

*  Section  16B-S2  provided :  „  *  *  ,  _  ' 

"Ever;  person  cmlmtug  the  benefit  of '  section  four  of  article  six  of  the  Constitution  of 

North  Carolina.  as  ratified  at  the  general  elect! jH  on, the  second  day  of  August,  one  thou- 
sand  nine  hundred,  and  who  shall  be  entitled  to  regie  ter  upon  the  perm  ai'ent  record  for 
registration  provided  for  under  raid  flection  four,  snail  prior  to  December  first,  one  thou- 
sand  nine  hundred  and  eight,  apply  for  registration  to  dM  officer  charged; with  tee  reria* 
tratlon  of  voters  as  prescribed  by  law  In  each  regular  election  to  be  held  in  the  State  for 
member*  of  the  General  Assembly,  and  adch  persons  shall  take  and  subscribe  before  such 
officer  an- oft th  In  tbri  following  for.  via. :  '  .  ^  „ 

"I  am  a  cltiran  of  the  United  States  end  of  tee  State  of  North  Carolina ;  ram  — _  yesw 
of  age,  I  was.  on  tec  first  day  of  January,  A,D,  one  thousand  eight  hundred  and  all tr- 
seveu,  or  prior  to  raid  dote,  entitled  to  vote  under  the  constitution  and  laws  of  the  state 

of  _ ,  in  which  I  then  'resided  (or,  I  am  a  lineal  descendant  of  -v--j 

who, was.  on 1  January  one,  one  thousand  eight  hundred  and^etxte-** von,  or  prior  to  that 

date,  entitled  to  vote  under  the  constitution  anrt  Jawa  of ‘the  state  of  - - 

wherein  he  then  resided  ”  _ 

•‘TT.O.  taw,  1*S7.  a  287.  pp.  277,  378.  . 

*  Section  168-31,2  provides  V  ■  '  K.  ■  ■  v  '■  ■  ■  -■  ' 

(Cfn  counties  having  One  or  more  madid  pall  tie*  with  a  population  in  excess  of  10.000 
aud  In  which  a  modern  loose-leaf  and  visible  registration  syteem  has  been  established  a^ 
permitted  by  G.S,  103-43,  with  a  full  tirae  registration  as  .  ft  fitfioriflcd  by  G&.  168-61,. 
such  registration  shall  be  a  permanent  public  record  of  tegUtrimorn  ahd  qualification  to 
vote,  and  the  game  shall  not  thereafter  be  canceled  and  a  new  registration  ordered,  either 
by  precinct  or  coqnty  wide,  uifaaa  such  registration  has  been  lost  of  -  flefittoyed  by  theft 
fiwor  other  ha sard/1  v  ■;  L  .  /  \  ■  f  L  ■  y.  ■  4- '  ■ 
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599  tT*B*  021,  638 ;  Mason  v.  Missouri,  170  tJ*S*  328.  335,  absent  of  court©  the  to- 
crimination  which  the  Constitution  condemns*  Article  1, 1 2  of  the  Constitution 
In  Its  provision  ?or  the  ©lection  of  members  of  the  House  of  Representative*  An1# 
the  Seventeenth  Amendment  ih  Its  provision  for  the  election  of  Senators  provide 
that  officials  will  be  chosen  "by  the  Peopled  Each  provision  gees  on  to  state  that 
Mthe  Electors  In  each  State  shall  have  the  Qualifications  requisite  for  Electors  of 
the  most  numerous  Branch  of  the  State  Legislature/’  So  while  the' Tight  of  suf¬ 
frage  is  established  and  guaranteed  by  the  Constitution  (Bv  parte  Yarbrough, 
110  U*3*  051,  669-665;  Smith  v.  Allwright,  921  U.&.640,  661-602)  It  Is  subject  fa 
the  imposition  of  state  standards  .which  are  not  discriminatory  and  which  do  hoi 
contravene  any  restriction  that  .Congress,  acting  pursuant  to  Its  constitutional 
powers,  has  Imposed*  See  United  States  v,  Classic,  318  t7*S*  299,  SIC*  While  |2 
of  the  Fourteenth  Amendment,  which  provides  foi*  apportionment  of  Representa¬ 
tives  among  the  States  according  to  tbeir  respective  numbers  counting  the  whole 
number  of  persons  in  each  State  (except  Indians  not  taxed),  speaks  of  "the  right 
to  vote/*  the  right  protected  "refers  to  the  right  to  vote  as  established  by  the  laws 
and  constitution  of  the  State. ;  McPherson  v*  Bktcher,  146  U,S*  1,  89* 

We  do  not  suggest  that  any  standards  which  a  State  desires  to  adopt  may  be 
required  of  voters.  But  there  is  wide  scope  for  exercise  of  Its  jurisdiction*  Resi¬ 
dence  requirements,  age,  previous  criminal  record  (Barts  v.  Season,  138  U*3*  893* 
345-347)  are  obvious  examples  indicating  factors  which  a  State  toay  take  into 
consideration  in  determining  the  qualifications  of  voters.  The  ability  to  read 
and  write  likewise  has  some  relation  to  standards  designed  to  promote  intelligent 
use  of  the  ballot ;  Literacy  and  Illiteracy  are  neutral  on  race,  creed,  color,  and 
sex,  as  reports  around  the  world  show,4  Literacy  and  Intelligence  are  obviously 
not  synonymous*  Illiterate  people  may  be  intelligent  voters*  let  In  our  society 
where  newspapers,  periodicals*  books,  and  other  printed  matter  canvass  and 
debate  campaign  issues,  a  State  might  conclude  that  only  those  who  are  literate 
should  exercise  the  franchise*  Of,  /VanfcHtt  v.  Harper,  205  Ga*  779,  55  S,E.  2d 
221,  appeal  dismissed  339  TJ,S*  040.  It  was  said  last  century  in  Massachusetts 
that  a  literacy  test  was  designed  to  Insure  an  "independent  and  Intelligent1’ 
exercise  of  the  right  of  suffrage/  Jglone  v*  Smith*  159  Mass*  413-414*  94  NJ* 
521.  North  Carolina  agrees.  We  do  ndt  alt  in  judgment  on  the  wisdom  of  that 
policy.  W©  cannot  say,  however,  that  It  is  not  an  allowable  one  measured  by 
constitutional  standards. 

Of  course  a  literacy  test*  fair  on  its  face,  may  be  employed  to  perpetuate  that 
discrimination  which  the  Fifteenth  Amendment  was  designed  to  uproot.  No 


*  World  Illiteracy  at  Mld-Ceathry.  Unewo  (1957), 

’Nineteen  States,  Including  North  Carolina,  have  some  sort  of  literacy  requirement  a 9 
a  pi&requiitjite  to  eligibility  tor  voting.  Five  require  that,  the  voter  be  able  to  read  a 
section  of  the  State  ojt  Federal  Constitution  and  write  hie  own  name,  Arizona  Key.  Stat* 
I  ia-101 :  Cal  Election  Code  I  220;  Del.  Code  Ann.*  Tit  15,  I  1701;  Me.  Rev.  Stat,,  c, 
3,  ft  2:  Maas.  Gen.  L.  Atm.,  c.  51,  |  1.  Five  require  that  the  elector  be  able  to  read  and 
write  a  section  of  the  Federal  or  State  Constitution.  Ala.  Code,  1940,  Ttt*  17,  |32J 
N*IL  Rev*  Stat  Ann.  if  50 4<MW ;12 ;  N,C.  Gen.  Stat.  1103-28  ;  Okie,  Stat.  Ann,*  Tit. 
20,  |  01 ;  S.C.  Code  I  28-02.  Alabama  also  requires  that  the  voUr  be  of  “good  character" 
and  “embrace  the  out  lea  and  obligations  of  citizenship11  under  the  Federal  and  State 
Constitution*.  Ala*  Code*  Tit  17*  182  (1955  Supp.,1.  - 

Two  States  require  that  the  voter  be  able  to. read  and  .write  English*  N.F,  Election 
Coda  4150;  OreT  ReV*  Stat.  1 247.131.  Wyoming  (Wyo*  Comp*  Stat,  Add.  f  31-118) 
and  Connecticut  (Conn/  Gen.  Stat.  $  (M2)  require  that  the  voter  read  a  constitutional 


the  voter  be  able  to  read  and  Speak  tbc  English  language. 

Georgia  VequlreS  that  the  voter  read  Intelligibly  and  write  legibly  a  section  of  the  State 
<n  Federal  Constitution,  if  he  la  physically  unable  to  do  so*  he  may  qualify  if  he  can 

eve  a  reasonable  Interpretation  of  a  section  read  to  him.  An  alternative  means  of  qualify- 
S  Is  provided :  If  ode  baa  good  character  and  understands  the  duties  and  obligations  of 
titfrenBhtp  under  a  republican  government,  and  bo  cah  answer  cotree  tty  20  of  80  qttestlaah 
listed  Id  the  statute  (e*g.r  How  does  the  Constitution  of  Georgia  provide  that  a.  county  site 
may  be  changed?*  what  Is  treason. against  the  State  of  Georgia?*  who  Are  the  solicitor 
general  and  the  judge  of  the  State  Judicial .  Circuit  In  which  you  ilYe?)  he  la  eligible  to 
rote.  Geb.  Cede  Ann,  IJS4-117*  S4-120.' 

Ju  Louisiana  one  qualities  if  he  can  read  and  write  English  or  hta mother  tongue,  la 
of  good  character  and  understands  the  duties  and  obligations  of  dtiseiiahlp  under  a 
republican  form  of  government.  If  he  cannot  read  and  wrlte*_he  can  qualify  If  he  can 
give  a  reasonable  >rj>matlon  of  a  section  of  tbe  Stat#  or  Federal  Constitution  when 
read  to  him,  and  If  he  Is  attached  to  the  jWndpled  of  the  Federal  and  State  Const! tut! one* 
La,  Rev,  Stat**  Tit  10, 1  31*  ■ 

In  Mississippi  the  applicant  must  be  able  to  read  abd  write  a  section  of  the  Start : 
Constitution  and  give  a  reasonable  Jaterpretatiou  of  it.  He  must  also  demonstrate  to 
the  registrar  a  reasonable  understanding;  of  tlio  duties  and  obligntionft  of  cHioenshlp  under 
a  .constitutional  form  of  government  Hl8&  pods  Ann.  4  8218*  .  . 


Ai4f 
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W<*  influence  Is  charged  here.  On'the:  other  hand,  a  literacy  teat  mnr  te. 
WMODBUtntionhl  on  its  face.  In  Doris  v.  Bch,«etl.  8lV  ?upte  8K?  alra  ™y„  £ 
wwj the  citizen's  ability  to  "understand  and  explain”  an  article 
Th0  legislative  eetting  of  tKatproy|“lonanath| 
dfscntlon  U  vested  in  the  registrar  made  clear  that  a  literacy  requirement 

toaS#k®  racIa*  discrjjnlnatten  ftsy,,;  We  canwtntatottS* 

fi#m$  hcir^  Ths  present  rGQulr^tiieiit,  ai)Tilicablft  to  tuemh^m  Vif  an 

Wj«a  £p  that  the  pwspecUTe  voter  “be  gble  to  toad ^apd  write  my  section 
Qf  tbe  ConsUtuUoD  of  frortli  Carolina  iu  the  English  language*1'  That  seema 
Jo  if?  to  be  the  fairway  of  iletermiplng  whether  a  per$oiiteilterate  not  a  calpu 
JftM  ^bemp :  to  lay  eprlngofi  for  tb£  clt iz^C^my  wSt  condemn  It 
2*^2}*  +  **  a  *?v*(y  ^^ted  to  the  desire  of  North  Carolina  to  raise  the 
standard^  People  of  all  races  who  cast  the  ballot 

■  ■  ■  Affirmed 

WIIJ^IAMS  tn  MISSISSIPPI 
'.  .  \  170  as*  218  ' 

EQKQa  TO  T^B  QPyjHtycB  OOP RTQF  TBg  STATE?  by  UmlupBlFPI 

Np,;  G81,  Argocd  and  submitted  Mftreh  18,  mS,— Derided  April  20,  1B&8. 
T%?Wor^^  »Mtujitioa  of  Mletfsrippl  prweribing  the  qualified 

„  SrtS?  and  of  ,«f|o°n  VD»2dlt‘t,"i:*a  7*3 

Juror  that  fa?  XSii  ?»  r&w!!*™? J*  ^  qualification  for  a  arand  or  petit 

.  POMiWenSder  ttem?  tt  *  *****  *ctual  ad“lntat»tlon  w«  evil,"  but  only  that  "iff  5a£ 

thp  I*]» teH of  Court  of  Washington  County,  Mississippi,' 

uten  ter h!E ■  *n«TOMc- ,w*»«  indicted  by  a  grand  Jury  composed  entirely  to  white 
omuih  °tfi  Bh|  naoXS. 0l}  th®  15tt>  a*S  ot  Jtme  ho  made  a  motion  to 
SoS  rLtete  w  **?£  i’  which  was,,  in  aubptaucq  as  {dip  we,  omitting  repetitions1 
and  totatutpg.top  language  fit  the  motion  as  nearly  possible: 

^  a,fl  c™»*  Henry  Williams  by  name*  and  moves' 
i  Co5rt  °*  Washington  County,  ^Mississippi,  to  Quash  toe  indictment 
herein  filed  and  upon  which  It  la  proposed  to  try  mm  for  the  alleged  offence  of 
murder:  (1)  Because  the  laws  by  whichtSe  grand  jurywas  select^  orS 
^reed,  which  presented  the  said  lu^ietment,  are  uneonstitu- 
WDfiAftht  to  the  spirit  and  letter  of  the  Constitution  iif  thi 
fourteenth  Amendment  thereof,  in  this ,  that  the 
on  Qualifications  of  electors*  and  that  to  he  a  juror  rme 

rnuat  be  an  Sector;  that,  the  Constttnttda  also  requires  that  those  offering  to 
™tS  *£' a*I  P™flu<?e  to  the  election  officers  satisfactory  evidence  that,  they  have 
tf.;^at  the legislature  18  *9’ Provide  means  for  enforcing  the  cou- 
Sus^iat^  eTftrc*«e  of  thlb  authority  enacted  section  3643,  also  sec  that 
annntef  7  respectively'  provide  that  the  election  commissioners  shall 
elecUon  managers,  and  that  the  latter  shall  be  Judges  ot  the  quali- 
flcaUons  of  electors,  and  are  required  "to  examine  on  oath  any  person  duly  regle- 
J*  !*!?»,  touCh,tnK  h1s  Qualifications  as  an  elector.”  And  then 
.  ‘'the  registration  roll  Is  not  prtenz  facie  evidence  of  aft 

»nC?r,nf  v^e,’  kjjt  ^  of  those  persons  haring  been  passed'  upon  by 
Ael^3.^!ftrlct;  e  *nana8®rs  of  the  county  to  compose  the  registration 

SKf™  fW  ln*  sectIon  2858  of  “W  eo«0  of  IMS,  and  that  there 

S?M  SSiXSlf «  wter?  ProPart^  for  the  guidance  of  said  officers  of 

said  county  Ot  the  time  said  grand  jury  wgs  drawn.”  It  is  further  allazed  that 

boOta*of ' TmteM  3tatl?rOTidi^5  5or  V10  proenrfemont  of  any  registration 

J°^rS^°J».Sa  d  oonnty..  and  (it  Is  alleged  in  detail)  the  terme.of  the 
i.h?  flCCti.°i.. of  code  mentioned,  and  the.  diacretlon  given 
ohri/i-f7i?et9'»lB  but  f  ®cIlei“e  011  thqrpart  of  the  framers  of  that  constitution!  to 
J^wCrMe  ««he  colored,  electors  tn  the  State  of  Mississippi  on  account  i 
nffirn™  Provll>tie  copdltlon  of.. servitude,  by  granting  a  discretion  to  the  said  '. 
Sru? 11,6  eereral  seotlona  ot  the  constttntton  of  the  State 
and  the  statute  of  the  State  adopted  under  the  «aid  constitution,  the  use  of  said 
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discretion  can  heand  has  beeq  used  in  the  said  Washington  Conpty  to  the  end 
complained  of/J  After  some  detail  fo  the  same  effefct.  it  is  fhrtfteir  alleged  that 
the  constitutional  <;ohteatibh  Wa^Tcbnipoaed  of  134  ffiemtarB.  Ably  one  of  whom 
was  a  Negro;  that  nnder  pdo^  laws  them  wei^  i^OtKl^Ior^d  VotbrS  Aiid 
09,000  white  voters;  the  makers  of  the  n^w  constitution  arbitrarily  t efSaetf  to 
submit  it  to  the  voters  of  the  State  for  dpptoval,  bntortlefed  It 'adopted,  and 
an  election  to  bio  held  immediately1  Under  it,  which  elect  tod  wUs  b&d  under  the 
election  ordinances  of  the  said  constitution  In  November  1801,  and  the  legisla¬ 
ture  assembled  In  1802  and  enacted  the  statutes  compb^Ined  br/for  the  pnrpose 
to  discriminate  .aforesaid ,  and  but  for  that,  the  “defehdaht’s  ?ac&  wtihld  have 
been  represented  impartially -  on  the  grand  jufy  which  presentfesd  thiU1  indict 
Mint,”  and  hence  he  Is  deprived  of  the  equal  protection  of  the  laws  of  the  State, 
It  is  further  alleged  that  the  State  has  not  reduced  its  representation  in  <3oii- 
gress,  and  generally  for  the  reasons  aforesaid,  and  because  the  indictment  should 
have  been  returned  under  the  constitution  Of  I860  and  statute  Of  1880  it  Is  null 
and  void.  The  motion  concludes  as  follows :  "Further,  the  defendant  Is  a  cltltefa 
of  the  United  States,  and  for  the  many  reasons  herein  named  asks  that  the 
indictment' be  squashed,  and  he  be  recognized  to  appear  at  the  next  term  of  the 
court*’ 

This  motion  was  accompanied  by  four  affidavits*  subscribed- and  sworn  to 
tofore  the  clerk  of  the  court,  on  June  19, 1S94V  to  Wit  t  /  . 

1st  An  affidavit  of  the  defendant,  4  "who,  being  duly  swoffii  deposes  and  says 
that  the  t  facte  set  forth  in  the  foregoing  motion  are  true  to  the  best  of  hU 
knowledge,  of  the  language  of  the  constitution  and  the  statute  of  the  State 
mentioned  in  said : motion,  and  npoh  Information  and  belief  ah.: to;  the  other 
facts,  and  that  the:  affiant  verily  believes:  the  information  to  be -reliable  and 
true”  —  ■ 

2d.  Another  affidavit  of  thq  d^f endanti  nwhop  being  duly  &Woi%depo0es 
and  says :  That  he  has  heard  the  motion  to  squash  the  mdlctmeht  herein  jjeedt 
and  that  he  thoroughly  understands  the  same,  and  that  the  facts  therein  stated 
are  true,  to  the  best  of  his  knowledge  and  belief.  As  to  the 'existence  of  the 
several  sections  of  the  state,  constitution,  and  the  several ! sections  of  the  state 
statute,  mentioned  In  said- motion  to  squash,  further  affiant  states:  That  the 
facts  stated  In  said  motion,  touching  the  manner  and;  method  peculiar  to  the 
said  election,  by  which  the  .delegates  to  said  constitutional  convention  ware 
elected,  and  the  purpose  for  which  said  objectionable  provisions  were  enacted, 
and  the  fact  that  the  eald  discretion  complained  of  as  aforesaid  has  abridged 
the  suffrage  of  the  mimber  mentioned  therein,  for  the  purpose  named  therein; 
ail  such  material  allegation  a  are  true,  to  the  best  of  the  affiant's  knowledge  and 
belief,  and  the  fact  of  the  race  and  color  of  the  prisoner  In  this,  cause,  and:  the 
race  and  color  of  the  voters  of  the.  State  whose  elective  franchise  to  abridged  os 
alleged  therein,  and  the  fact  that  they  who  are  discriminated  against,  as  afore¬ 
said,  are  citizens  of  the  United  States,  and  that  prior  to  t^e  adoption  of  the  said 
^constitution  and  said  statute  the  said  State  was  represented  in  Cpngreaa  by 
seven  Representatives  In  the  lower  House,  and  two  Senators,  and  that  since  the 
adoption  of  the  said  objectionable  laws 'there  has  beeh  ho  reduction  of  said 
representation.  In  Congress.  All -  allegations  herein,  as  fiteted  lh  eald  motiou 
aforesaid,  are  true  to  the  best  of  affiant's  knowledge  and  belief/'  1  F  ^ 

.  3d.  An  affidavit  of  John  H*  Dixon,  "who,  being  duly  swortii  deposes  and 
says  that  he  bad  heard  the  motion  to  squash  the  incUctmeht  ftied  in  the.-ffett.ry 
TRIfldm*  and  thoroughly  understands  the  same,  and  that  he  has  also  heard 
the  affidavit  sworn  to  by  said  Henry  Williams,  carefully  read;  to  him/ and 
thoroughly  understands  the  same.  And  In  the  some  manner  the  igfctd  ,a to  swbth 
to  in  the  said  affidavit,  and  the  same  facts  alleged  therein  upon  information1  and 
belief,  are  hereby  adopted' hs  in  all  things  the  swpfn  allegations  of  affiant,  and 
the  facts  alleged  thefojrip'  AS  upon  knowledge  arid  belief,  -  aye  iqadp  hereby  the 
allegations  of  affiant  upon  his  knowledge  and  belief/*  r 
.  4th,  Au  affidavit  of  U;  J., Jones,  "who,  being  diily  sworn,  deposes  And  says  that 
he  has  read  carefuily  tbe  affidavlt  dled  in  the  to,  hyblm 

(said  C,  J.  Jones),  and  that  heP  said  affiant*  thoroughly  understands  the  saute, 
and' adopts  the  said  allegations  therein  as  his  deposition  in  this  case  upon  hearing 
this  motion  to.  quash  the.  Indictment  jierelh,  and  that  Gitid  Attentions  aro  in  kll 
things  correct  and  true  as  therein  alleged.”  /  .  ,  :  v 

The  motion  whs  denied  and  the  defendant  excepted.  A  motion  was  thou 
made  to  remo*£  tfifc  caute  to  the  United  State?  fftreuit  Conjft,  based  suhstatittellty 
on  the  same  grounds  as  the  motion  tbiquash, the  Indictment, This  Was  aleo  denied 
and  an  exception  reserved.  :  '  ,  '■  ?n 
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T!h$  accused  wag  tried  by  a  jury  composed  entirely  ot  white  men  and  convicted, 
A  motion  for  a  new  trial  waa  denied,  and  the  accused  sentenced  to  be  banked 
An  appeal  to  the  Supreme  Court  was  taken  and  the  lodgment  of  the  court  below 
was  affirmed. 

The  following  are  the  assignments  of  error;  , 

I*  The  trial  couf  t  erred  in  denying  motion  to  quash  the  Indictment,  and  petition 
for  removal.  . 

2.  The  trial  court  erred  In  denying  motion  for  new  trial,  and  pronouncing  death 
penalty  under  the  Verdict*  * 

8.  The  Supreme  Court  erred  in  affirming  the  judgment  of  the  trial  court. 

The  sections  of  the  constitution  of  Mississippi  and  the  laws  referred  to  In  the 
motion  of  the  plaintiff  to  error  are  printed  lu  the  margin,* 


r*fe?«d  twl?£Ld28fXw.?,t‘Cle  12  91  th®  “DB(ituaon  ot  the  8tat«  ot  Mississippi  above 
1 '  r'Bve^  wale  Inhabitant  of  this  State  except  idiots,  tneane  pemna  and 
«  1 V*  c*iei  of  the  United  states,  twenty-one  years  old  and  upwards) 

Stls  years,  an*  one  year  in  the  election  district,  ot  in  the 

Incorporated  city  or  town  in  which  be  otters  to  vote,  and  who  Is  duly  registered  as  provided 
in  this  article,  and  who  has  never  been  convicted  ojf  bribery,  burglary,  theft,  arson  obtain. 

S5fr  '<*»  pftnws,  perjury?  foiKS: 

SrSnt?  *5*  “£  of  tfAroary  of  the  year  In  which  be  shall  offer 

5L3?**’  ?r  *4***  which  may  ha v a  been  legally  required  of  him,  and  which  he  baa  had  an 
?*PthVUofflSrftb?M^A^2£f  the  preceding  years,  and  who  shaft  produce 

ft.™?  fn  £r. sa« ef actor y  evidence  that  he  baa  paid  said  taxes,  is  da- 
Shsf^  ;  but  any  minister  of  the  Gospel  in  charge  of  an  organized 

vSse^uSllfied^  ^ntitled  ft  votfl  ®*ter  ^n<>IlUu^,  residence  lathe  election  district.  If other 

snSt^to  vote  ■aJ5?-<£F-SS- 


™oea  in  tms  State  two  years  and - election  district  of  "T  counte 

for.  Gne  year  next  preceding  the  ensuing  election  (or  ff  It  be  stated  In  the  Vath"  that  tK 
¥hon°ft  ?*^ll3l?tc*  of  tbe  Goapclln  charge  of  organized  church! 

tn  Mfi  to  SVer  ftere*n  two /ears’  residence  in  the  State  and  six  months 

not  now  in  ffporf faith  a  resident  of  the  same,  and  that  I  am 

5?ift2SSlESflS?  SE^a!0?*1*  bj  reason  of  haying  been  convicted  of  any  crime  named  In  the 
constitution  of  this  State  as  a  disqualification  to  be  an  elector;  that  I  will  truly  answer 

riihl11??1™*!  mi 6  Con^j:2?nf  antecedents  so  far  as  they  relafe^te^ay 

£Si  #«i2w0rP*  also  as  to  my  residence  before  my  citizenship  In  this  district  f  that! 

and  wJf|h  bear  troWnlth^Sd* aite*V^  5*?  °*  5 VMmMT 

"'I1  true  rftltn  and  allegiance  to  the  same,  So  help  me  God/  In  teslsterlnff 

TAMnn!?*%te!i,hI«e>%Si&1  “2t  wholly  in  one  election  dtstrief  the  name  of  bii?£  city  or 
#?£*  UtePtLS!S °*tht  fof  tbe  ^tlon  district.  Any  wilful  and  corrupt 

'SSSSii  inttSSld  ?hSnhe  »S2ir:*'W  In  *mWeT  to  *By  materlal  Propound  a, 

*°JL "OP  ®**®r,TS*  fl/st  day  of  January^  A*D.  1002,  every  elector  atislL  In  addi- 
h5  SUS1?*8,4  2?s'  fe  j1*!  t(>  reit^  *a7  section  of  the  constitution  of  this 
*  be  able  to  understand  the  same  .when  read  to  hltn,  or  give  a  reasonable 

sfterJsntuin  the  A  nfl8(P2^BtT*t,<>n  ehaU  **  “ada  be,ore  the  “«t«Mulhg  election 
+o,S™”d«n**6f<>!r^TCle  14  0f  ,h9  institution  of  the  State  of  MlatiBBippi,  above  referred 

t?»  *SS  Sl!?I1  5®Ji  srand  orpe'tlt  Juror  UuIcsb  a  qualified  elector  end  able 
-12  read  aod  write ,  out  the  want  of  any  such  qualldcatiod  lu  any  Juror  shall  not  vitiate 
any  Indictment  or  verdict.  The  legislature  shall  provide  by  law  for  procuring  a  Hat  of 
£f™he  cE?eAt*cSS?t.*n<1  ths  dr*"In8  therefrom  ofgtandi  and  petit  Jurors  fo^sotaftnn 

reeds^n /ton r>w«  ^ °n *  °*  tie  Cede  of  1802  of  the  state  of  UtSslSetppI,  abore  referred  to. 

How  list  of  Jurors  procured, — ^Tim  board  of  aunervtaora  at  the  flrat 
Sit1.1*?  -or,-a -a.g?y 9u°pl  meeting. If  not  done  at  the  Pflr^,  shsil  select  and 


the  commls- 
be  managers 
suitable  perans  of 
~  appointed  shall 
one  to  fill  hie 
^  -  r,  —  or  In  case  of 

W^n.nMihC  l^jL^  ^?°Id'b«’oM"ned*m*^  Vct  ae“iMn«g”r'pi.”’ny  three  qua! Bed  electors  present 
the^ manager*  ahall  tato  cam  that  \ 


may  attmintiter,** 


/ 
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voirtrti  moors  SIS 

Mr.  Vomelim  J.  Jone*  tor  plaintiff  in' error* 

Mr.  0*  B,  Mitchell,  for  defendant  in  error,  submitted  on  bis  brief. 

'  Mr.  Justice  McKenna;  after  stating  the  ease  delivered  the  opinion  of  the  court 

,.  The  question  presented  Is,  are  the  provisions  of  the  constitution  of  the  fttate 
of  Mississippi  and  the  laws  enacted  to  enforce  the  same  repugnant  to  the  Four¬ 
teenth  Amendment  of  the  Constitution  of  the  United  State*?  That  amendment 
and  Its  effect  upon  the  rights  of  the  colored  race  have  been  considered  by  this 
court  In  a  number  of  cases,  and  It  has  been  uniformly  held  that  the  Constitution 
of  the  United  States,  as  amended,  forbids,  so.  far  as  civil  and  political  rights 
are  concerned,  discriminations  by  the  General  Government,  or  by  the  States, 
against  any  citizen  because  of  his  race ;  but  it  has  also  been  held,  in  a  very  recent 
case,  to  justify  a  removal  froxn  a  state  court  to  a  Federal  court  of  a  cause  in  which 
such  rights  are  alleged  to  be  denied,  that  such  denial  must  be  the  result  of  the 
constitution  or  laws  of  the  State  not  of  the  administration  of  them*  Nor  can 
the  conduct  of  a  criminal  trial  In  a  state  court  be  reviewed  by  this  court  unless 
the  trial  Is  had  under  some  statute  repugnant  to  the  Constitution  of  the  United 
States,  or  was  so  conducted  as  to  deprive  the  accused  of  some  right  or  immunity 
secured  to  him  by  that  instrument*  Upon  this  general  subject  this  court  in 
Gibsott  v*  Min&ix&ippit  162  U.S.  666,  581,  After  referring  to  previous  cases;  said: 
"But  those  cases  were  held  to  have  also  decided  that  the  Fourteenth  Amendment 
was  broader  than  the  provisions  of  section  041  of  the  Revised  Statutes;' that 
since  that  section'  authorized  the  removal  of  a  criminal  prosecution  before  trial, 
it  did  not  embrace  a  case  in  which  a  right  Is  denied  by  judicial  action  during 
a  trial,  or  In  the  sentence,  or  in  the  mode  of  executing  the  sentence;  that  fur 
such  denials  arising  from  judicial  action  after  a  trial  commenced,  the  remedy 
lay  In  the  revisory  power  of  the  higher  courts  of?  .the  State,  and  ultimately  in 
the  power  of  review  which  this  court  may  exercise  over  their  judgments  when¬ 
ever  rights,  privileges  or  Immunities  claimed  under  the  Constitution,  or  laws  of 
the  United  States  are  withheld  or  violated;  and  that  the  denial  or  inability' to 
enforce  in  the  judicial  tribunals  of  the  State  rights  secured  by  any  law  providing 
for  the  equal  civil  rights  of  citizens  of  the  United  States  to  which  section  Ml 
refers  and  On  account  of  which  a  criminal  prosecution  may  be  removed  from  ft 
state  court,  is  primarily,  if  not  exclusively,  a  denial  of  such  rights  or  an  Inability 
to  enforce  them  resulting  from  the  constitution  or  laws  of  the  State  rather  than 
a  denial  first  made  manifest  at  or  during  the  trial  of  the  case/'  >  j  : 

It  Is  not  asserted  by  plaintiff  In  error  that  either  the  constitution  .of  the 
State  or  its  laws  discriminate  in  terms  against  the  negro  race,  either  as  to  the 
elective  franchise  or  the  privilege  or  duty  of  sitting  on  juries*  These  results, 
If  we  under  stand  plaintiff  in  error,  are  alleged  to  be  effected  by  the  powers  vested 
In  certain  administrative  officers,  '- 

Plaintiff  in  error  says  :■ 

“Section  241  of  the  constitution  of  1890  prescribe*  the  qualifications  for 
electors ;  that  residence  In  the  State  for  two  years,  one  year  in  the  precinct  of  the 
applicant,  must  be  effected;  that  he  is  twenty^one  years  or  over  of  age,  having 
paid  all  taxes  legally  due  of  him  for  two  years  prior  to  1st  day  of  February  of 
the  year  he  offers  to  vote.  Not  having  been  convicted  of  theft,  arson,  rape, 
receiving  money  or  good*  under  false  pretences,  bigamy,  embezzlement.  ■  ■  a 

'■Section  242  of  the  constitution  provides  the  mode  of  registration;  That  the 
legislature  shall  provide  by  law  for  registration  of  all  persons  entitled  tor  vote  at 
any  election,  and  that  all  persons  offering  to  register  shall  take  the  oath  j  that 
they  are  not  disqualified  for  voting  by  reason  of  any  of  tbe  crimes  named  in  the 
constitution  of  this  States  that  they  wiil  truly  answer  all  questions  propounded 
to  them  concerning  their  antecedents  so  far  as  they  relate  to  the  applicant's  right 
to  vote,  and  also  as  to  their1  residence  before  their  citizenship  in  the  district  in 
which  such  application  for  registration  is  made.  The  court  readily  sees  the 
scheme*  If  the  applicant  swears,  as  he  must  do,  that  he  Is  not  disqualified 
by  reason  of  the  crimes  specified,  and  that  he  has  effected  the  required  residence, 
what  right  has  he  to  answer  all  questions  as  to  his  former  residence r- Section  244 
of  the  constitution  requires  that  the  applicant  for  registration  after  January;  1892, 
shall  be  able  to  read  any  section  of  the  constitution /or  he  shall  be  able  to  under¬ 
stand  the  same  (being  any  section  of  the  organic  law),  or  give  a  reasonable 
Interpretation  thereof;  Now  we  subritt  that  these  provisions  vest  in  the  ad¬ 
ministrative  officers  the  full  power,  under  section  24at  to  aeV  all  sorts  of  vain, 
impertinent  questions,  and  It  Is  with  that  officer  to  say  whether  the  .questions 
relate  to  the  applicant's  right  to  vote;  this  officer  can  reject  whomsoever 
he  chooses,  and  register  whomsoever  he  chooses,  for  he  le  vested  b^  the  con- 
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stitotiou  wltb  that  power*  Under  auction  244  it  Is  left  with  the  admiaJstraJfre 
officer  to  determine  whether  the  applicant  reads,;  nndersands  or  lnthrptet£  the 
section  of  the  constitution  designated.  The  Officer  is  the  sole  Judge  of  the 
examination  of  the  applicant*  and  eveir  though  theapplioant  be  qualified,  It  is  left 
with  the  officer  to  bo  determine  ;  and  the  said  officer  can  refuse  him  reglaratitia" 

TO  make  the  possible  dereliction  of  the  officers  the  dereliction  of  the  constitution 
and  laws*  the  remarks  of  the  Supreme  Court  of  the  State  ire  quoted  by  plaintiff 
in  error  as  to  their,  intend  :  The  constitution  provides  for  the  payment  of  a  poll 
tax,  and  by  a  section  of  the  code  its  payment  cannot  be  compelled  by  a  selsuie 
and  sale  of  property^  We  gather  from  the  brief  of  counsel  that  its  payment 
la  a  condition  of  the  right  to  vote,  and  In  a  case  to  test  whether  its  payment  waj 
or  was  not  optional,  Ratetiff  v.  Beale,  20  So*  JEtep.  805,  the  Supreme  Qourt  of  the 
State  said  Within  the  field  of  permissible  action  under  the  limitations  imposed 
by  the  Federal  Constitution,  the  convention  swept  the  field  of  expedients*  to 
obstruct  the  exercise  of  suffrage  by  the  negro  race,”  And  further  the  court  said* 
speaking  of  the  negro  race ;  “By  reason  of  1  :s  previous  condition  of  servitude  and 
dependencies,  this  race  had  acquired  or  accentuated  certain  peculiarities  of 
habit,  of  temperament*  and  of  character*  which  clearly  distinguished  it  as  a  race 
from  the  whiter  A  patient,  docile  pebple;  but  careless,  landless,  migratory 
within  narrow  limits,  without  forethought;  and  Its  criminal  members  given 
to  furtive  offences,  rather  than  the  robust  crimes  of  the  whites*  Restrained  by 
the  Federal  Constitution  from  discriminating  against  the  negro  race*  the.  conven¬ 
tion  discriminates  against  Its  characteristics,  and  the  offences  to  which  its 
criminal  members  are  prone.”  But  nothings  tangible  can  be  deduced  from  this. 
If  weakness  ware  to  be  taken  advantage  of,  it  was  to  he  done  “within  the  field  of 
permissible  action  under  the  limitations  imposed  by  the  Federal  Constitution,” 
and  the  means  of  It  were  the  alleged  characteristics  of  the  negro  race,  not  the 
administration  of  the  law  by  officers  of  the  State.  Besides,  the  operation  of  the 
constitution  and  laws  is  not  limited  ^by  their  'language  or  effects*  to  one  race. 

>  They  reach  weak  and  vicious  white  men  as  well  as  weak  and  vicious  black 
men,  and  whatever  is  sinister  In  their  intention/  If  anything,  can  be  prevented 
both  races  by  the  exertion  of  that  duty,  which,  voluntarily  pays  taxes  and  refrains 
^from  crime*  . 

i ,  It  cannot  be  said,  therefore;  that  the  denial  of  the  equal  protection  of  the  laws 
arises  primarily  from  the  constitution  and  laws  of  Mississippi*  nor  is  there  any 
(sufficient  allegation  of  an  evil  and  discriminating  atimfnstraton  of  them.  The 

'y&niy  allegation  is  “  by  granting  a  discretion  to  the  said  officers*  as  men- 
^tloned  In  tho  several  sections  of  the  constitution  of  the  State,  add  the  statute 
of  the  State  adopted  under  the  said  constitutor,  the  use  of  which  discretion  can 
Wand  has  been  used  by  said  officers  in  the  said  Washington  County  to  the  end 
here  complained  of,  to  wit,  the  abridgment  of  the  elective  franchise  of  the  colored 
voters  of  Washington  County,  that  such  citizens  are  denied  the  right  to  ;be  selected 
as  Jurors  to  serve  In  the  Circuit  Court  of  the  county,  and  that  this  denial  to  them 
of  the  right  to  equal  protection  and  benefits  of  the  laws  of  the  State  of  Missis- 
eippl.ott  account  ofJheltcoW  ai^rtteerregultiiig  from  the  exercise  of  the  dls- 

_ ^--urattou^rtiflj totho  white  citizens,  is  in  accordance  with  and  the  purpose  and 

Jute&t  pf  the  framtrs  of  the  present  constitution  of  said  State,  .  .  /*;:  . , 

It  will  be  observed  that  there  Js  nothing,  direct  and  .  definite  In  this  allegation, 
either  as  to  means  or  time  as  affecting  the  proceedings  against  the  accused, 
Inhere,  fr  no  charge  against  the  officers  to  whom  Is  submitted  the  selection  of 
grand  or  petit  jurors,  or  those  who  procure  th6  llsteiefTthe  fnrora.  There  is  on 
allegation, of  the  purpose  of  the  convention  to  'disfranchise  citizens  of  the  colored 
race,  but  with  this  we;  have  no  concern,  unless  fhe :  purpose  fa  executed  .by,  the 
constitution  or  laws  or  by  those,  who  administer  them.  .  It  It  fa -done. in  the 
latter,  way,  how  or  by  what  means  should  be  shown,  ■  We  gather  from  the  State¬ 
ments  of  the  motion  that  certain  officers  are  invested. with  discretion  in  making 
up  Hstshof  electors,  and  that  this  discretion  can  he  and  has  been  exercised  against 
the  colored  race,  and  from  these  lists  Jurors  are.  selected  *  The  Supreme  Court 
of  Mississippi*  hpwevor,  decided,  la  a  case  presenting  the  eame,  qupBllpns  os  i  the 
one  i  at  bar,  “that  Jurors  are  hot  s^eet^  from  or  with  .r.e£Crehco:ito  any  .llHta 
furnished  by  such  election  officers/^  Biaon  v*  Tha  Btatet Nov* %  l®{Xk  20  Sp*  Rep* 

.  gaa.  ■■  x  ■  ■  ^  -  ■■  ^  ■ 

We  do:  not  think  that  ^hls  easefiB  brought  within .  the  niUng  .jn  fick  .Wq_  y 
Ztopfrina*  118  TJ*  8*  iW5&  /.la  that  eas#  the  ordinances  passed  m  discriminated 
against ^lanndrlet  conducted  In  wooden  buildings,  ^Foi!  the  conduct  of  these  jhe 
consent  the '  board  of  supervisors  was  required*, anti  not  for  the  conduct  of 
Jaimdrie%Jfi  brfck  or  etone^ullding^  ,  If  was  admitted  that  thprfc  y/ere  about 
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laundries  In  the  city  and  county  of  San  Francisco,  of  which  240. were  owned  and 
conducted  by  subjects  of  China;  and  of  the  whole  number  310  were  constructed  of 
wood,  the  same  *  material  that  constitutes  nine  tenths  of  the  houses  of  the  city, 
and  that  the  capital  Invested  was  not  dess  than  two  bundl  ed  thousand  dollars, 
''  It1  was  Alleged  that  150  Chinajnen  were  arrested,  and  not  one  of  the  persons 
who  were  conducting  the  other  eighty  laundries  and.  who  were  not  Chinamen. 
It  wae  also  admitted  "that  petitioner  and  200  of  his  countrymen  similarly 
situated  petitioned  the  board  of  supervisors  for  permission  to  continue  their 
business  In  the  various  hduses  which  they  had  been  occupying  and  using  for 
laundries  for  more  than  twenty  years,  and  such  petitions  were  denied,  and  all 
the  petitions  of  those  who  were  not  Chinese,  with  one  exception  of  Mr&  Mary 
If  eagles,  were  granted,” 

The  ordinances  were  attached  as  being  void  on  their  face,  and  as  being  within 
the  prohibition  of  the  Fourteenth  Amendment,  but  even  If  not  so,  that  they  were 
void  by  reason  of  their  administration.  Both  contentious  were  sustained, 

Mr.  Justice  Matthews  said  that  the  ordinance  drawn  In  question  "does  not  de¬ 
scribe  a  rule  and  conditions  for  the  regulation  of  the  use  of  property  for  laundry 
purposes,  to  which  all  similarly  situated  may  conform.  It  allows  without  re¬ 
striction  the  use  for  such  purposes  of  buildings  of  brisk  or  stone;  but  as  to 
wooden  buildings,  constituting  all  those  tu  previous  use,  divides  the  owners  or 
occupiers  into  two  classes,  not  having  respect  to  their  personal  character  and 
qualifications  for  the  business,  nor  the  situation  and  nature  and  adaptation  of  the 
buildings;  themselves,  but  merely  by  an  arbitrary  line*  on  one  side  of  which  .ate 
those  whb  are  permitted  to  pursue  their  Industry  by  the  mere  will  and  consent 
of  the  supervisors,  and  on  the  otbef  those  from  whom  that  consent  Is  withheld, 
at  their  mere  will  and  pleasure.”  The  ordinances,  therefore,  were  on  tbeir  faee 
repugnant  to  the  Fourteenth  Amend  men  L  The  court,  however,  went  further 
and  said:' "This  conclusion  and  the  reasoning  On  which  it  Is  based  are  deductions 
from  the  face  of  the  ordinance,  .as  to  its  necessary  tendency  and  ultimate  actual 
operation.  In  the  present  cases,  we  are  not  obliged  to  reason  from  the  probable 
to  the  actual,  and  pass  upon  . the  validity  of  the  ordinances  complained  of  as 
tried  merely  by  the  opportunities  which  their  terms  afford  of  unequal  and  unjust 
discrimination  in  their  administration.'  For  the  cases  present  the  Ordinances 
in  actual  operation,  and  the  facta  shown  establish  art  administration  directed  so 
exclusively  against  a  particular  class  of  persons  as  to  warrant  and  require  the 
conclusion  that!  whatever  may  have  been  the  Intent  of,  the  ordinances  as  adopted, 
they  are  applied  by  the  public  authorities  charged  with  their  administration,  and 
thus  representing  the  State  itself,  with  a  mind  so  unequal  and  oppressive  as  to 
amount  to  a  practical  denial  by  tbe  State  of  that  equal  protection  of  the  laws 
which  b  secured  to  the  petitioners,  as  to  all  other  persons,  by  the  broad  and 
benign  provisions  of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States. r  Though  the  law  Itsejf  be  fair  on  its  face  and  Impartial  jn  appear¬ 
ance,  yet,  if  it  is  applied  apd  administered  by  public  authority  with  an  evil 
>ye  And  an  unequal  hand,  so  as  practically  to  make  unjust  and  Illegal  dlscrlml* 
nations  between  persons  In  similar  circumstanced,  material  to  their  rights,  the 
denial  pf  equal  Justice  le  still  within  the  prohibition  of  the  Constitution.  This 
principle  of  Interpretation  has  been  sanctioned  In  y.  Maydr  of  New 

92U  S.  250 ;  CKy  Lung  v,  Freeman,  02  US.  275;  Bv  parte  Virginia,  100  U.& 
:m :  Neat  r*  Delaware,  103  US/B70;  and  Bom  Bing  *.  Crowle y\  113  US.  708^' 
comment  Is  hot  applicable  to  the  constitution  of  Mississippi  and  Its  stat¬ 
utes.  They  donot  on  their  face  discriminate  between  the  races,  and  It  baa  not 
been  shown  that  their  actual  administration  was  evil,  only  that  evil  was 
possible  under  them, 

■>., >  ft  follows,  therefore,  that  the  judgment  must  he:  .  .. 

■  . ’r "  ■  .-I  .  djpmsdL 


r  GUINN  AND  BEAD  vt  UNITED  STATES 

.  288  UU  847  ■ 

CEBTmOATE  FROM  THU  GIRCVl?  CQTJRJ!  OP  APpEATQ  VOS  TUB  EIGHTH  CIRCUIT 

No.  GO.  "igrtied  October  IT,  lBQS^DcelM  June  21,  191B* 

The  ^called  Grandfather  Clause  of  the  amendment  to  thv  eanstituttan  of  Oklahoma  of 
1410  Is  void  because  It  violates  the  Fifteenth  Amendment  to  the  Constitution  of  the 
United  States. 
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Grandfather  Clausa  being  unconstitutional  and  not  being  separable  from  tha  raualtxto 
of  the  amendment  to  t he  constitution  of  Oklahoma  Of  1910,  that  amendment  as  a  whole 
Is  invalid 

Tbe  Fifteenth  Amendment  does  Got.  in  a  general  sense,  take  from  the  States  the  goytit 
ever  suffrage  posea&ed  by  the  States  from  the  beginning  but  it  does  restrict  the  power 
of  the  United  states  or  the  States  to  abridge  or  deny  the  right  of  a  citizen  of  tins 
United  StAtea  to  vote  on  account  of  race,  color  or  previous  condition  of  servitude. 

While  the  Fifteenth  Amendment  gives  no  right  of  cuff  rage,  as  Its  command  Is  seif, 
executing,  rights  of  suffrage  may  he  enjoyed  by  reason  of  the  striking  out  of i. discrimina¬ 
tions  against  the  exercise  of  the  right.  .  , 

A  provision  la  a -state  constitution  recurring  to  condl  tleua  existing  before  the  adoption  of 
the  Fifteenth  Amendment  and  the  continuance  of  which  conditions  that  amendment  pro¬ 
hibited,  and  making  those  conditions  the  ta*t  of  the  right  to  the  suffrage  is  in  conflict 
with,  and  void  under,  the  Fifteenth  Amendment. 

The  establishment  of  a  literacy  test  for  exercising  the  suffrage  Is  an  exercise  by  the 
Stats  of  a  lawful  power  vested  iu  It  not  subject  to  the  supervision  of  the  Federal 

■r'  courts. 

Whether  a  provision  In  a  suffrage  statute  may  be  valid  under, the  Federal  Constitution, 
If  It  is  so  connected  with  other  provisions  that  are  Invalid,  as  to  make  the  whole  statute 
unconstitutional,  Is  a  question  or  state  law,  but  In  the  absence  of  any  decision  by  tb« 
state  court,  this  court  may,  la  a  case  coming  from  the  Federal  courts,  determine  It  for 

The  suffrage  and  literacy  tests  In  the  amendment  of  1910  to  the  constitution  of  Oklahoma 
are  so  connected  with  each  other  that  the  ^constitutionality  of  the  former  readers  tbe 
whole  amendment  invalid. 


The  factaj  which  involve  theconstitutlonallty  under  the  Fifteenth  Amend- 
ment  of  the  Constitution  of  the  United  States  of  the  suffrage  amendment  to  the 
constitution  of  Oklahoma,  known  as  the  Grandfather  Clause,  and  the  responsi¬ 
bility  of  election  officers  under  )  .5508,  Rev,  Stat,  and  8  19  of  the  Penal  Code  for 
preventing  people  from  voting  who  have  the  right  to  vote,  are  stated  in  the 
opinion. 

Mr.  Joseph  W.  Bailey,  with  whom  Mr.  C.  B.  Btuartt  Mr.  A.  C.  Critee,  Mr *  W .  A. 
Ledbetter,  Mr.  Norman  Saskelt  and  Mr.  0,  G,  Bomor  were  on  the  briof,  /dr 
plaintiffs  In  error: 

Determination  of  the  constitutionality  of  the  Grandfather.  Clause  lu  the  Okla¬ 
homa  constitution,  not  being  necessary  to  a  full  solution  of  this  case,  the  contf 
will  not  pass  upon  the  constitutionality  of  such  provision*  Atwater  v*  Bassett, 
111  Pac.  Rep.  802;  Bishop  on  Stat.  Crime,  88  805-506;  Braxton  County  v.  West 
Virginia,  20S  U.S.  102;  Burnsv.  State,  12  Wisconsin,  519;  Deward  v.  Hoffman, 
18  Maryland,  470;  Liverpool  Co.  v.  Immigration  Commissioners  113  U.S.  30;  Mo*. 
Kttns.  &  Tex.  By,  v.  Bertie,  179  U.S*  60S;  &B  19,  20t  Penal  Code;  0  5508,  Rev.  Stats, 
(j  19,  Penal  Code) ;  Smith  v.  Indiana,  191  U.&.  189 ;  Critee  v*  Cease,  114  Pac. 
Itep,  251;  Nem  Orleans  Canat  Co.  v,  Beard ,  47  La.  Ann,  1679* 

'  As  to  the  mature  of  suffrage,  see  Jamepon  on  Const.  Conventions,  8  &S6. 

Suffrage,  ihi  the  States  of  the  America U  Union  Is  not  controlled  or  affected  by 
the  Fourteenth  Amendment  to  Hie  Constitution  of  the  United  States*  Blaine's 
Twenty  Tears  In  Congress;  Brannon's  Fourteenth  Amendment,  77;  Coffleld  r 
Coryell,  4  Wash-  C.  CL  371;  Miller’s  Lecture#  on  Const,  661 ;  Minor  w  HapperteB 
21  Wall.  162;  Slaughter  Mouse  Cases,  16  Wall.  36;  Btrauder  v,  'Test  Virginia, 
100  U*S.  303;  1  Willoughby's  Constitution,  534  ;  2  Id.  483 ;  5  Woodrow  Wilson's 
Hist  Am*  People. 

Tbe  Grandfather  Clause  does  not  violate  the  Fifteenth  Amendment  to  the  Cob* 
atltution  of  the  United  States*  Atwater  v.  Bassett,  111  Pac!.  Rep*.  802;  Drgd  flcoH 
Case,  19  How*  393;  Dodge  V.  WooUey,  18  How*  871;  Fairbanks  v.  United  States, 
181  U.S.  236;  Fletcher  v*  Feck,  6  Crunch,  8f;  Milts  t.  Green,  67  Fed-  Rep,  818; 

v.  Green,  69  Fed.  Rep*  852 1  MUChett  v,  lAppencott,  2  Woods*  372 ;  MttCturt 
v.  Owen,  26  Iowa,  253 ;  McCreary  v.  United  States,  195  U,SL  27:  Pope  v,  Williams, 
193+  U.S.  621;  Southern  R.R.  v*  Orion,  0  Sawyer  32  Fed.  K^p.  473;  Stdte  v* 
Grand  Trunk  R.R.,  3  Fed.  Rep.  889;  Stimsou’e.Fed.  &  State  Const,  234;  Z7n/fod 
States  v.  Reece,  92  TJ*0.  214;  Uhited  States  v*  Gruteksh&rik,  02  U.S:  &4&1' United 
States  v.  Anthony,  ll  Blatchf,  205;  United  States  v.  Des  Moines,  142  UL&  545; 
Webster  y.  Cooper ,  14  How.  488;  Williams  v,  Mississippi,  170  U,S.  214;  Tick  Wo 
v.  Hopkins,  lls  U.S. 356. 

Even  though  the  exemption  privilege  provided  In  the  Grandfather  Law  may 
be  Invalid,  yet  the  body  of  tbe  law  may  be  permitted  to  stand.  Albany  y.  Stanley, 
105  TJ,S.  306;  Trade  Mark  Cases,  160  U.S.  82;  Little  Rock  do.  Rv>  v.  Worth  ent 
120  U  S.  97.  v  -  : 

The  exception  does  not  deny  or  abridge  the  right  to  vote  on  account  of  race, 
color,  or  previous  condition  of  servitude.  .  -u 

The  purpose  and  motive  which  moved  the  legislature  to  submit  and  the  people 
to  adopt  the  amendment  *r£  &ot  subject  to  judicial  Inquiry*  /  r 
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The  exception  which  is  challenged  as  vitiating  the  entire  amendment,  even  if 
open  to  Judicial  inquiry,  la  valid,  because  it  applies  without  distinction  of  race, 
odor,  or  previous  condition  of  servitude* 

Id  support  of  these  contentions,  eee.Haftey  r.  AZa&<imafi219  U,S*  219;  Cruise  v, 
28  Oklahoma,  271;  Home  In*.  Go.  v.  New  York^lH  U.S.  MoOray  v* 
tfuitcd  State?,  190  U.S,  27 ;  RatcUffe  v.  Beat,  20  Bo.  Hep.  665 ;"  Smith  v,  Indiana, 
101  US.  138;  Soon  Hints  y.  Orowlopi  113  VS*  703;  United  State*  V*  fScetftf,  92  0.S* 
214;  TFitffoffrt  V.  2ft**l**ipp%  170  US.  210;  tick  Wo  vfHvpkin*,  US  U,S.  S56T 

Mr,  Solicitor  General  Davie  for  the  United  States:  J 

The  questfons  propounded  by tfae  Circuit  Court  of  Appeala  are  raised  by  the 
facta  as  certified  and  are  indispensable  to  a  determination  of  the  cause, 

The  answer  to  the  second  question  propounded  by  the  court,  is  that  the  Grand¬ 
father  Clause  of  the  amendment  to  the  constitution  of  Oklahoma  of  .(the  year  1910 
i*  void  because  it  violates  the  Fifteenth  Amendment 
the  so-called  Grandfather  Clause  Incorporates  by  reference  the  laws  of  those 
States  which  in  terms  excluded  negroes  from  the  franchise  on  January.  1,  1866, 
because  of  race,  color,  or  condition  of  servitude,  and  so  itself  Impliedly  excludes 
them  for  the  same  reason. 

The  doctrine  of  Incorporation  by  reference  has  been  frequently  enunciated 
and  applied*  Bank  for  Savings  v.  Collector,  8  WalL  495;  Donnelly  v.  United 
State*,  228  U+S.  243 ;  Ett  parte  Crow  Bog,  199  U,&  556 ;  In  re  Heath,  144  U.B,  92 ; 
In  re  Hohorat ,  150  U.ft,  053  ;  United  State*  v.  Be  Brit,  121  VS,  278;  Viterbo  y, 
Frkdtander,  120  U.S.  707,  See  also;  FndHob,  Interp.  Stats.,  §492;  Fotter> 
Dwarris,  pp.  10O-192, 218;  Sutherland,  Statutes,  2d  ed*,  3  405, 

What  is  implied  in  a  statute  is  as  much  a  part  of  it  as  what  is  expressed, 
Qelpoke  v.  Dubuque,  1  Wall.  175,  220;  United  State*  v.  Babbit,  1  Black,  55,  61; 
Wilson  County  v,  Third  Nat.  Bank,  103  US.  770, 778. 

Whether  at  a  given  time  a  man  was  entitled  to  vote  is  a  mixed  question  of  law 
and  fact,  to  be  resolved  only  by  consulting  the  law  fixing  the  qualifications  for 
suffrage  and  then  the  facte  as  to  his  possession  of  those  qualifications' 

While  the  Fifteenth  Amendment  did  not  confer  the  right  of  suffrage  upon 
anyone,  it  did  confer  upon  citizens  of  the  United  States  from  and  after  the  date 
of  its  ratification  the  right  not  to  btf  discriminated  against  In  the  exercise  of  the 
elective  franchise  on  account  of  race,  color,  or  previous  condition  of  oervltude. 
United  State*  v.  Reeae,  92  VS,  214;  United  State*  v,  Vruikahank,  92.U.S,  542. 

[n  all  cases  where  the  former; slave-holding  States  had  not  removed  frpia 
their  constitutions  the  .word  ** white1  as  a  qualification  for  voting,  the  Fifteenth 
Amendment  did  in  effect  confer  .upon  the  negro  ,  the  right  to  vote*  because,  being 
paramount  to  the  state  law,  it  annulled  the  discriminating  word  "white”  and 
thus  left  him  in  the  enjoyment  Qf  the  same, right  as  white  persons.  B&  parte 
Yarbrough,  110  ThS.  651 ;  Neal  v,  Delaware,  103  U.S.  870* 

If,  therefore,  the  date  fixed  in  the  Grandfather  Clause  had  been  the  year 
1ST1 — after  the  adoption  of  the  Fifteenth  Amendment — instead  of  the  year  1866, 
ike*  constitutions  and  laws  to  which  it  referred  *  and  which  were  by  such  refer- 
eneb  made  a  part  of  it,  wpuidhave  been  already  purged  of  the  vice  of  racial 
discrimination,  and  the  amendment  itself  would  have  been  likewise  free  from 
It  To  reflect  upon  the  change  which  would  be  wrought  in  the  meaning  of  this 
Grandfather  Clause  by  the  substitution  of  the  year  lSft  for,  the  year  1366  Is  to 
be  confirmed  In  the  conviction  of  Its  utter  invalidity. 

The  necessary  effect  and  operation  pf  the  Grandfather  Clause  Is  to  exclude 
practically  all  Illiterate  negroes  and  practically  no  Illiterate  white  men,  and 
from  this  its  unconstitutional  purpose  may  legitimately  be  inferred. 

The  census  eta  tie  ties  show,  that  the.  proportion  of  negroes  qualified  under 
the  teat  imposed  by  the  Grandfather  Clause  Is  gs  inconsiderable  as  the  proporn 
tion  of  whites  thereby  disqualified. 

In  practical  operation  the  amendment  inevitably  discriminates  between  the 
class  of  illiterate  whites  and  Illiterate  blacks  as  a  class,  to  the  overwhelming  die- 
advantage  of  the  latter.  f  ■  .s  . 

The  necessary  effect  and  operation  of  ,a  sUEe  statute  or  constitutional  amend* 
ment  may  be  considered  in  determining  its  validity  under  the  Federal  Constitu¬ 
tion.  Bailey  v.  Alabamat  219  VS*  219;  Ho  Ah  Kow  v*  Nitnan,  5  Sawyer,  552; 
Home  Znauranoe  Co.v.  New  York,  134  U.B,  594,  598;  Tick  Wo  v.  Hopkins,  il8  US* 
356*  See  also:  Brimmer  y*  Rebman,  138  IJ.S.  78,  83;  Chy  Lung  v,  Freeman,  92 
XT.S.  275,  278;  Bobbin*  v,  Los  Angeles*  195  US.  223,  240;  Henderson  v.  Mayor 
of  N.  Y„  92  U.S,  259, f  268 ;  Loehner  v.  New  York,  198  US.  45,  64;  McCray  v. 
United  State*,.  196  U;S.  27/60,  See  also :  MaawcU  v.  Dow,  176  17.8^581;  JfttMte- 
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v.  Barber,  130tLS,313,  810;  Hissourt  V.  Lewis,  101  U.S,  22,  32;  Qaottp  WIN* 
V.  Kirkendall,  223  U.S.  50,  03.  Distinguishing  — Barbier  v.  Connolly,  113  U,9;  27; 
Sowt  Hing  v.  Oowlep,  113  U.S.  703;  and  TFtZWrtfrfa  v,  Mississippi,  170  U.S.  218; 
'The  answer  to  the  first  question  propounded  by  the  court  1b  that  the  tiraftl- 
father  Clause  being  in  violation  of  the  Fifteenth  Amendment  and  void,  the 
amendment  of  1010  to  the  constitution  of  Oklahoma  as  a  whole  Is  likewise  In- 
valid.  The  unconstitutional  portion, of  the  amendment  Is  not  separable  from  the 
remainder,  Connolly  v,  Union  #ewor  Pipe  Co.,  184  U.S.  (540,  50M05 ;  Reagan  v, 
Bat  mors1  Lottn,d  Trust  Co** 154  ,F.S.  302,  305, 

The  drat  question  certified  by  the  Circuit. Court  of  Appeals  ahohld  be  answered 
In  the  negative ;  the  second  question  In  the  affirmative. 

Mr.  Moorfleld  Store#  for the  National  Association  for  the  Advancement  of 
Colored  People  ;■  f  :''- 

All  discriminations  respecting  the  right  to  vote  on  account  of  color  art 
unconstitutional*  :h '  ' 

Whether  the  Oklahoma  amendment  constitutes  such  a  discrimination  Is  to 
be  determined  by  its  purpose  and  effect,  and  not  by  its  phraseology  alone. 

The  undoubted  purpose  and  effect  of  the  amendment  Is  to  discriminate  against 
colored  voters.  Anderson  v.  Myers,  182  Fed,  Rep,  ;  Bailey  v.  Alabama,  218 

U, $-  21ft;  Brimmer  v.  Rebman,  138  U.S.  78;  Collin*  v,  New  Hampshire,  171  U.B. 

30;  Ohy  Lung  v.  Freeman,  02  U.S.  275;  Galveston  do.  Ry, v;  Texas*  210  U.S:  217; 
Cites  vi  Harris,  180  U.S.  475;  Gils  v.  Teaslep,  198  U.S.  140;  Graver  v.  Faurot, 
102  U,B.  435;  Hannibal  <£  SL  Jo *  v,  Husen,  95  U.S.  465 ;  Henderson  v.  Mayor 

of  New  York,  02  U.S,  259 ;  Lochner  v.  New  Torfe,  198  U.S,  45 ;  Maynard  v-  Secht, 
151  U.S.  324;  Minnesota  V*  Barber ,  130  U.S,  813 ;  Mobile  v,  Watson,  110  U.S.  289; 
New  Hampshire  v.  Louisiana,  108  tT.9, 70 ;  People  y.  Albertson,  55  N.Y.  50 ;  People 

V,  Cotnpagnle  GOndrale,  107  U.S.  59;  Postal  Tele -Cable  V,  Taylor,  192  U,S.64; 
Sehollenberyer  v.  Pennsylvania,  171  U.S,  1 ;  Beott  v,  Donald,  105  U.S.  58;  Smith  v. 
St  Louis  rf  Co.  W ♦  Ry.,  181  U.S.  248;  State  v.  Jones, 00  Ohio  St.  453 ;  Btrander  v. 
West  Virginia,  100  U.S.  303;  V eight  v.  Wright,  141  U.S.  62;  WilUams  v.  Missis* 
xippt,  170  U.S,  213;  Bm  parte  Yarbrough*  110  U,S.  051. 

Jtfr.  J.  B,  Adriaans  filed  a  brief  ae  amicus  curiae. 

Mr,  John  H+  Budford  and  Mr,  John  JSmbry  filed  a  brief  aa  abtoi  curiae. 

Mr  Chief  Justice  W  hit®  delivered  the  opinion  of  the  court 
This  case  Is  before  us  on  a  certificate  drawn  by  the  court  below  as  the  basis 
of  two  questions  which  are  submitted  for  onr  solution  in  order  to  enable  the  court 
correctly  to  decide  issues  In  a  case  wtylch  it  has  under  consideration.  Those 
issues  arose  from  an  Indictment  and  conviction  of  certain  election  officers  of  the 
State  of  Oklahoma  (the  plaintiffs  in  error)  of  the  crime  of  having  conspired  un¬ 
lawfully,  wilffilly  and  fraudulently  to  deprive  certain  negro  citizens,  on  account 
of  their  race  and  color,  of  a  right  to  vote  at  a  general  election  held  in  that 
State  In  1010,  they  being  entitled  to  vote  under  the  state  law  and  which  right 
was  secured  to  them  by  the  Fifteenth  Amendment  to  the  Constitution  of  the 
United  States.  The  prosecution  was  directly  concerned  with  fi  5508,  Rev,  Stahi 
now  %  10  of  the  Penal  Code  which  is  as 'follows: 

fiIf  two  or  more  persons  conspire  to  injure,  oppress  threaten,  or  t  intimidate 
any  citizen  in  the  free  exercise  or  enjoyment, of 'any right  or  privilege  secured  to 
him  by  the  Constitution  or  laws  of  the  United  JSftates,  or  because  of  hie  harifak  h> 
exercised  the  same,  Or  If  two  or  more  persons  go  in  disguise  on  the  highway,  or  od 
the  premises  of  another,  with  intent  to  prevent  oj  hinder  hill  free  exercise  or  en¬ 
joyment  of  any  right  or  privilege  so  secured,  they  shall  he  fined  not  more  than  five 
thousand  dollars  and  imprisoned  not  move  than  ten  years,  and  shall,  moreover,  be 
thereafter  Ineligible  to  any  office,  or  place  of  honor,  profit,  or  trust  created  by  the 
Constitution  or  laws  of  the  United  States/1 
We  concentrate  and  state  from  the  certificate  only  matters  which  we  deem 
essential  to  dispose  of  the  questions  asked. 

Suffrage  in  Oklahoma  was  regulated  by  {  1,  Article  iff  of  the  Constitution 
under  which  the  State  was  admitted  irtto  the  Union.  Shortly  after  the  ad¬ 
mission  there  was  submitted  an  amendment  to  the  Constitution  making  a  radical 
change  In  that  article  which  wasrr  adopted  prior  to  November  8,  1910,  At  an 
election  for  members  of  Congress  which  followed  the  Adoption/ of  this  Amend¬ 
ment  certain  election  officers  in  enforcing  its  provisions  refused  to  allow  certain 
negro  citizens  to  vote  who;  were  clearly  entitled  to  vote  tinder  the  provision  if 
the  Constitution  under  which  the  State  was  admitted,  that  lfif,  before  the  amend¬ 
ment,  and  who,  it  Is  equally  Clear,  were  not  entitled  to  yote  u#d£r  ttid  provision 
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the  suffrage  amendment  If  that  amendment  governed-  The  persons  bq  ex- 
dtidei  based  their  claim  of  right  to  vote  upon  the  original  Constitution  and  upon 
the  assertion  that  the  suffrage  amendment  was  void  because  in  conflict  with 
the  prohibitions  of  the  Fifteenth  Amendment  and  therefore  afforded  no; basis 
tor  denying  them  the  right  guaranteed  and  protected  by  that  Amendment.  And 
upon  the  assumption  that  this  claim  was  justified  and  that  the  election  officers 
bad  violated  the  Fifteenth  .Amendment  in.  denying  the  right  to  vote,  this 
prosecution,  as  wo  have  said,  was  commenced.  At  the  trial  the  court  instructed 
Sat  by  the  Fif teentt  Amendment  the  States  were  prohibited  from  discriminating 
£  to  suffrage  because  of  race,  color,  or  previous  coriditjon  of  servitude  and  that 
Congress.  In  pursuance  of  the  authority  which  was  conferred  upon  it  by the  .very, 
terms  t>f  the  Amendment  to  enforce  it*  provisions  had  enacted  the  following 
(EfW- Stat.p  &  2004)  :  '  ^  ;  -  ■■ 

“All  citizens  of  .the  United  States  who  are  otherwise  qualified  by  law  to  vote 
it  any  election  by  the  people  of  any  State,  Territory,  district,  .  *  municipality, 

,  .  *  or  other  territorial  subdivision,  shall  be  entitled  and  allowed  to  vote  at  all 
such  election®,  without  distinction  of  nice,  color,  or  previous  condition  a# 
servitude*  any  constitution,:  law*,  custom,  usage,  or  regulation  of  any  State  of 
Territory,  or  by  or  under  its  authority,  to  the  contrary  notwithstanding/* 

,  it  then  instructed  as  follows : 

"The  State  amendment  which  imposes  the  test  of  reading  and  writing  any 
section  of  the  State  constitution  as  a  condition  to  voting  to  persons  not  on  or 
prior  to ;  January  1,  1866,  entitled  to  vote  under  some  form  of  government,  or 
then  resident  in  some  foreign  nation,  or  a  lineal  descendant  of  such  person,  is 
not  validt  but  you  may  consider  it  in  so  far  as  it  was  in  good  faith  relied  and 
acted  upon  by  the  defendant*  to  ascertaining  their  intent  and  motive.  If  you 
believe  from  the  evidence  that  the  defendants  formed  a  common  design  and 
cooperated  in  denying  the  colored  voters  of  Union  Tbwnsbip  precinct,  or  any 
pf  them,  entitled. to  vote,  the  privilege  of  voting,  but  this  was  due  to  a  mistaken 
belief  sincerely .  entertained  by  tbe:  defendants  as  to  the  qualifications  of  the 
voters— that  is,  if  the  motive  actuating  the  defendants  was  honest,  and  they 
simply  erred  In  the  conception  of  their  duty— then  the  criminal  intent  requisite 
to  their  guilt  is  wanting  and  they  cannot  be  convicted,  On  the  other  hand, 
If  they  knew  or  believed  these  colored  persons  were  entitled  to  vote,  and  their 
purpose  was  to  unfairly  and  fraudulently  deny  the  right  of  suffrage  to  .them,  or 
^ny  of  them  entitled  thereto,  pn  account  of  their  race  and  color,  then  their 
purpose  was  a  corrupt  one; .  and  they  cannot  be  shielded  by  their  official 
positions,”  r. 

,  The  questlone  which  the  court  below  asks  are  these: 

“i-Was  the  amendment  to  the  constitution  of  Oklahoma,  heretofore  set 
forth,  valid? 

“2,  Was  that  amendment  void  In  so  far  as  It  attempted  to  debar  from  the 
right  or  privilege  of  voting  for  a  qualified  candidate  for  a  Member  of  Congress 
In  Oklahoma,  unless  they  were  able  to  read  and  write  any  section  of  the  con¬ 
stitution  of  Oklahoma,  negro  citizens  of  the  United  States  who  were  otherwise 
qu to  vote  for  a  qualified  candidate  for  a  Member  of  Congress  in  that 
State,  bpt  who  were  not,  and  none  of  whose  lipeaA  ancestors  was,  entitled  to 
vote  under  any  form  of  government  on  January  1,  1866,  or  at  any  time  prior 
thereto,  because  they  were  then  slaves?” 

.  As  these  questions  obviously  relate  to  the  provisions  concerning  suffrage 
In  the  original  constitution  and  the  amendment  to  those  provisions  which 
forms  the  basts  of  the  controversy,  we  state  the  text  of  both.  The  original 
clause  so  far  as  material  was  this : 

.  “The  qualified  electors  of  the  State  shall  be  male  citizens  of  the -United 
States,  male  citizens  of  the  State,  and  mate  persons  of  Indian  descent  native  of 
the  United  States,  who  are  over  the  age  of  twenty-one  years*  who  have  resided 
in  the  State  one  year,  in  the  county  six  months,  and  In  the  election  precinct 
thirty  days,  next  preceding  the  election  at  which  any  such  elector  offers  to 
vote*" 

And  this  is  the  amendment : 

"No  person  shall  be  registered  as  an  elector  of  this  Btate  or  be  allowed  to 
vote  In  any  election  hereto,  unless  he  be  able  to  read  and  write  any  section 
of  the  constitution  of  the. State  of  Oklahoma;  but  no  person  who  was,  on 
January  1, 1866,  or  at  any  time  prior  thereto,  entitled  to  veto  under  any  form 
Of  government,  or  who  at  that  time  resided  in  some  foreign  nation,  and  no 
lineal  descendant  of  such  person,  shall  lie  denied  the  right  to  register  and  vote 
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because  of  hie  Inability  to  so  read  and  write  sections  of  such  constitution. 
Precinct  election  inspectors  havihgin  chaise  the  regtatratiou1#!  electors  shall 
enforce  the  provisions  of  this  section  at  the  time  of  registration,  provided  rtg- 
Mration  be  required.  Should  registration  be  dispensed  with,  the  provisions 
of  this  section  shall  be  enforced  by  the  precinct  election  'officer  when  electors 
apply  for  ballots  to  vote.*' 

Considering  the  questions  la  the  light  of  the  text  of  the  suffrage  amendment 
it  is  apparent  that  they  are  twofold  because  of  thfe  twofold  character  of  tee 
provisions  as  to  suffrage  which  the  amendment  contains.  The  first  Question 
Is  concerned  with  that  provision  of  the  amendment  which  fixes  a  standard  by 
Which  the  right  to  Vote  is  given' upon  conditions  existing  on  January  1,  i860, 
and  relieves  those  coming  within  that  standard  from  the  standard  based  on  a 
literacy  test  which  is  established  by  the  other  provision  of  the  amendment 
The  second  question  ask?  as  to  the; Validity  of  the  literacy  test  and  how  far, 
if  intrinalcaliy  valid,  It  Would  continue  to  exist  and  be  operative  in  the  event 
the  standard  based  upon  January  1*  1806,  should  be  held  to  be  illegal  as  viola¬ 
tive  of  the  Fifteenth  Amendment  ■  ■  '  ' 

avoid  that  which  Is  unnecessary  let  us  at  once  consider  and  sift  the 
propositions  of  the  United  States  on  the  one  hand  arid  of  the  plaintiffs  In  error 
on  the  other,  In  order  to  reach  with  precision  the  real  and  final  question  to  be 
considered.  The  United  States  Instate  that  the  provision  of"  the  amendment 
which  fixes  a  standard  based  upon  January  1,  1800,  iq  repugnant  bo  the  prohl* 
bltions  Of  the  Fifteenth  Amendment  because  in  substance  and  effect  that  pro¬ 
vision,  If  riot  aiP  express,  la  certainly  an  open  repudiation  of  the  Fifteenth 
Amendment  arid  hence  the  provision  in  question  was  stricken  with  nullity 
in  lbs  Inception  by  the  self-operative  force  of  the  Amendment,  and  as  the  result 
of  the  same  power  was  at  all  Subsequent  times  devoid  of  any  vitality  whatever, 

For  thb  Plaintiffs  in  error  on  the  other  hand  it  Is  said  the  States  have  the 
power  to  Lx  standards  tar  suffrage  and  that  power  was  not  taken  away  by 
the  Fifteenth  Amendment  but  only  limited  to  the  extent  of  the  prohibitions 
Which  that  Amendment  established.  This  being  true;  as  the  standard  fixed 
does  not  In  terms  make  any  discrimination  on  account  of  race,  color,  or  previous 
Condition  of  act  vi  hide,  since  all,  whether  negro  or 'White,  who  come  within  Its 
requirements  enjoy  the  privilege  of  taring,  there  to  bo  ground  Upori  which  to 
vest  the  content  ion  that  the  provision  violates  the  Fifteenth  Amendment  Tbit, 
It  is  insisted;  must  bo: the  Case  unless  It  ta  Intended  to  expressly  deny  the  State's 
right  to1  provide  a  standard  for f  >  suffrage,  of  what  is  equivalent  thereto^  to 
assert;  at  that  the  Judgment  of  the  State  exercised  In  the  exertion  of  t£at 
power  is  subject  to  Federal  Judicial  review  or  supervision,  or  b,  that  It  may 
be  questioned'  and  be  brought  within  the  prohibltfdna  rif  the  Amendment  by 
attributing  to  the  legislative  authority  an  occult  motive,  to  violate  the  Amend¬ 
ment  or  by  assuming  that  an  exercise  of  the  otherw* to  lawful  priwer  may  be 
invalidated  because  of  conclusions  concerning  Its  operation  In'  practical  execu¬ 
tion  and  resulting  di  BCrimlbritlon;  a  rising  therefrom, alwit  such  discrimination 
Was  ririt  expressed  in  the  ktuudard Axed  or  fairly  to1  M  "Imptied  but  simply 
hrose  from  Inequalities  naturaliy;inhriHiiig^lhh  those1  Who  must  come  within;  tee 
atatidard  in  order  to  enjoy  the  right  to  vote,  j  \  [  f 

i  On  thrif  other  hand  the  United  States  denied  ibb  relevancy  these  tan- 
tentions.  It  says  State  power  to  provide  for  ritjtffage  la  not  disputed,  although, 
of  course,  the  authority  of  the  Fifteenth  Amendment  qrid  the  limit  on  that  power 
which  it  imposes  ta  insisted  upon*  Hence,  no  asmfftlcm!  denying  the  right  of 
a  State  to  exert  Judgment  find  discretion  in  fixing  the  qualification  of  suffrage 
is  advanced  and  no  right  to  question  the  motive  of  the  State  In  establishing  a 
standard  as  to  such  subjects  under  such  circumstanced  or  to  review  or  super¬ 
vise  the  eftwie  1b  railed  upon  and  no  power  to  destroy rhn  otherwise  valid  exer¬ 
tion  of  authority  upon  the  mere  ultimate  operation  of  the  power  exercised  is 
Asserted.  And:  applying  these  principles  to  the  very  c  cafes  in  hand  the  argu¬ 
ment  of  the  Government  In  Substance  says:  No  question  ta  raised  hr  the  Gov* 
eminent  concerning  the  validity  of  the  literacy  test  provided  for  In  the  amend¬ 
ment  under  consideration  as  an  independent  standard  since  the  conclusion 
ta  plain  that  that  to&t  reste  on  the  everclse  of  State  judgment  and  therefore  can¬ 
not  be  here  assailed  either  by  disregarding  the  Stated  power  to  Judge  on  the 
subject  or  by  testing  Ita  motive  to  enabling  the  provision.  The  real  question 
involved,  so  the  argument  of  the  Government  linsistei.  Is  the  repugnancy  of  tho 
standard  which  the  amendment  makes;;  based  upon  the  conditions  existing  on 
January  1, 186$  because  on  Ite  face  and  Inherently  considering  the  eubBtauce 
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of  things*  that  standard  is  a  mere  denial  of  ifie. restrictions  imposed  by.timppH 
jribltion?  of  the  Fifteenth  Amendment  and  by  necessary  result  recreates  and  pe^ 
pet  dates  the  very  conditions  which  the  amendment  was  intended  to  destroy* 
From  this  It  la  urged  that  no  legitimate  discretion  could  have  entered  Into,  the 
fixing,  of  such  standard  which  Involved  only  the  determination^  to  directly, 
set  at  naught  or  by  indirection  avoid  the  ccunmands  of  the  amendment  And 
it  is  twisted  that  nothing  contrary  to  theaq  propositions  U  Involved  in  the 
content  Ion  of  the  Government  that  if  the  standard  which  the  suffrage  amend¬ 
ment  dyes  based  upon  the  conditions  existing  op  January  1,  1866,  he  found  tp 
be  void  for  the  reasons  urged*  the  other  and  titeraey  test  is  also  void,  since 
that  contention  rests,  not  upon  any  assertion  on  the  part  of  the  Government 
of  any  abstract  repugnancy  of  the  literacy' test  to  the  prohibitions  of  the  Fifteenth 
amendment,  but  upon  the  relation  between,  that  test  and  the  other  formu¬ 
lated  in  the  suffrage  amendment  and  the  Inevitable  result  which  it  is,  deemed 
must  follow  from  holding  it  to  be  void  if  the  other  is  so  declared  to  be* 

Looking  comprehensively  at  these  contentions  of  the  parties  it  plainly  results 
that  the  conflict  between  them  is  much  narrower  than  it  would  seem  to  be  because 
the  premise  winch  the  arguments  of  the  plaintiffs. in  error  attribute  to  the  proj^ 
options  of  the  United  States  is  by  it  denied.  Oh  the  very  face  of  thing#  it 
is  dear  that  the  United  States  disclaims  the  gloss  put  upon  its  contentions  by 
limiting  (hem  to  the  propositions  which  we  have  hitherto  pointed  out,  since 
it  rests  the  contentions  which  l^  .  makes  as  to  the  assailed  provision  of  the  suf- 
rage  amendment  solely  upon  the  ground  thgi  It  involves  ah  unmistakable,  al¬ 
though  it  may  be  d  somewhat  disguised  refusal^  give  effect  to  the  prohibition^ 
of  the  Fifteenth.  Amendment  by  creating  a  standard  which  It  la  repeated  but  call)* 
to  life  the  Very  conditions  which  that  an^dipeht  was  adopted  to  destroy  anil 
whfchlt  had  destroyed. 

The  questions  then  are:  <I)  Giving  to  the  propositions  of  the  Government 
the  Interpretation .  which  the  Government  puts  upon  them  and  assuming  that 
the  suffrage  provision  has  the  significance  which  the  Government  assumes  It  to 
have,  is  that  provision  as  a  matter  of  law  repugnant  to  the  Fifteenth  Amend¬ 
ment?  which  leads  us  of  course  to  consider'  t^e  operation  and  effect  of  the 
Fifteenth  Amendment.  (2)  It  yes*  has  the  assailed  Amendment  iff  SO  far  as  it 
fixes  a  standard  for  voting  as  of  January  1,  1866,  the  meaning  which  the  Gov-* 
eminent  attributes  to  It?  which  loads  as  to  analyse  and  interpret  that  pro¬ 
vision  of  the  amendment,  (3)  If  the  investigation  as  to  the  twb  prior  subjects 
establishes  that  the  standard  fixed  a k  of  January  1/1^  la  void;  What  if  fin# 
effect  does  that  conclusion  have  upon  the  literacy  standard  otherwise  estab¬ 
lished  by  the  am  endment  ?  wb  leh  involves L  deteminlpg  Whether  that  standard; 
If  legal,  may  surytve  the  recognition  of  the  fact  that  the  other  Of  1666  stand¬ 
ard  has  ;nOt  and  never  had  any  legal  existence  Let  As  consider  the*e  subject 
under  separate  headings*  .  :  '  "r  . 

1.  TAb  operation  anaeffti$JQijheF{ft$ffithmArii$hdmGnt.  This  Is  its  text :  '  ■ 

“Section  1.  The  fight,  of  bitl^ns  Of  the:  United  Stated,  vote  shall 1  hot  life 
denied  or  abridged  by  thb  United  States  or  by  any  State  bit  a&otihft  Of  facOj 
color,  or  previouec^nditiouof  servitude*  r  ./  - 

t  lfJ?octtoh  &  The  Cpfigrepa  shall  haVe  ptsWer  to  enfOrOe  this  Article  by  approx 

(a)  Beyond  dopbt  fho  Amendment 'dooe/nbt,  take  ttwaj\ftokrthci  Stato  sov-f 
ernmenta'in  a  general  sends  tli6  power  over  Suffrage  which  baa  belonged  to  those 
governments  from  the  beginning  and  without  the  possession  of  which  pOWef  tite 
whole  fabric  Upon  which  .the  division  of  Stal#  and  National  authority  limler  the 
Constitution  and  the  orgaui^atioh  of  both  governments  rest  would  be  without 
support  an$  both  the  authority  of  the  nation  and  the  State  would  fail  Jto  the 
ground,  in  faet^  tiie.Very  command  of  the  Xmetidin^ut  recognize  thb  poss^Albfi 
of  the  general  power  by  fhe  State,  ainice  the^Amendment  Oeeks  to  regulate  itk 

exercise  a*  to  the, particular  subject  with  which  ft  <Wlh '  . 

(b>  B\ft  it  is  equally  beyond  the  possibility  ’ of  question  that  the  Amendment 
la  express  terms  resixteto  (he  powef  pf  United  Stains  or  the  Spates  W 
abridge  of  deny  .'(he  right  . of  a  citizen  of  the.  united  States  to  vote  oa*aeccfuirt 
of  race,  color,  or  proving  condition  of  servUdde,  The  reetritfion.is  coincident 
with  tiie  pbwpr  and  prevent*  exertion  todi  sregdfd  of  the  commdhd  of  the 
Amendment,  But  while  this  is  tim  ft  iS  .tfue  also -rthat  the  AmeudmehtdOto 
hot  change,  modify;  of  deprive  the  Stated  of,  jth&if  ftftl  povtor  as  to  suffrage 
except  of  course  aa  td  tho  subject  with  wbjchtihe  Anfeatopafe  deals  and  to  tife 
fxtept  tlpt  obedience  to  its  command  te.Wtobary,  .  0m  authority  over 
atxffi^ge  which  the.  States  poaseos  and  tb^  fUpiltotion  ^h^ch  fhe  Ameddmeift 
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ttnproes  are  coordinate  and  one  m ay  not  deatroythe  other  without  bringing  about 
the  deetruotfon  of both, 

(c)  While  In  the  true  sense,  therefore,  the  Amendment  gives  no  right  of 
suffrage,  it  wag  long  ago  recognised  that  in  operation  its  prohibition  might 
measurably  have  that  effect;  that1  la  to  say*  that  as  the  command  of  the ’Amend* 
men",  wad  self-ex  ecu  ting  and  reached  without  legislative  action  the  conditions  of 
discrimination  against  which  It  was  aimed,  the  result  might  arise  that  as  a  con¬ 
sequence  of  the  striking  down  of  a  discriminating  clause  a  right  of  suffrage 
would  ho  enjoyed  by  reason  of  the  generic  character  of  the  provision  'which' 
would  remain  after  the  discrimination  was  stricken  out*  Ex  parte  Yarbrought 
1IG  U.3,  651 ;  Heal  v,  Delaware,  IPG  tJ.S*  370,  A  familiar  illustration  of  this 
doctrine  resulted  from  the  effect  of  the  adoption  of  the  Amendment  on  slab 
constitutions  in  which  at  the  time  of  the  adoption  of  the  Amendment  the  right 
of  suffrage  was  conferred  'on  all  white  male  citizens,  since  by  the  inherent  power 
at  the  Amendment  the  Word  White  disappeared  and  therefore  all  male  citizens 
without  discrimination  on  account  of  race,  color  or  previous  condition  of  servi¬ 
tude  came  under  the  generic  grant  of  suffrage  made  by  the  State. 

.  With  these  principles  before  us  how  can  there  be  room  for  any  serious  dispute 
concerning  the  repugnancy  of  the  standards  based  upon  January  1, 1866  <a  date 
which  preceded  the  adoption  of  the  Fifteenth  Amendment),  if  the  suffrage  pre¬ 
vision  fixing  that  standard  is  susceptible  of  the  significance  which  the  Govern-4 
meat  .a (tributes  to  It?  Indeed,  them  seems  no  escape  from  the  conclusion  that 
to  hold  that  there  was  even  possibility  for  dispute  on  the  subject  would  be  but 
to  declare  that  the  Fifteenth.  Amendment  not  only  had  not  the  self -executing 
power  which  it  has  been  recognized  to  have  from  the  beginning,  but  that  its  pro* 
visions  were  wholly  Inoperative  because  susceptible  of  being  rendered  inappli¬ 
cable  by  mere  forms  of  expression  embodying  no  exercise  of  judgment  and  resting 
upon  no  discernible  reason  other  than  the  purpose  to  disregard  the  prohibitions 
of  the  Amendment  by  cheating  a  standard  of  voting  which  on  Its  face  was  In 
substance  but  a  rerttallzaition  of  conditions  which  when  they  prevailed  in  the 
past  had  been  destroyed  by  the  self  operative  force  of  the  Amendment 

2*  The  standard  of  January  1,  1866,  fated  if*  the  suffrage  amendment  and  its 
significance. 

The  inquiry  of  course  here  Is,  Does  the  amendment  aa  to  the  particular 
standard,. which  this  heading  embraces  involve  the  /  mere  refusal  to  comply 
with  the  commands  of  the  Fifteenth  Amendment, as  previously  stated?  This 
leads  us  for  the  purpose  of  the  analysis  to  recur  to  the  text  of  the  suffrage 
amendment-  Its  opening  sentence,  fixes ,  the  literacy  standard  which"  is  alb 
inclusive  since  It  Is  general  In  Its  expression  and  contains  ho  word  of  dis¬ 
crimination  on  account  of  race  or  color  or  any  other  reason.  This  however 
Is  immediately'  followed  by  the  provisions  creating  the  standard  based  upon 
the  condition  existing  on  January  1, 1666,  and  carving  out  those  coming  under 
that  standard  from  the  inclusion  In  the  literacy  test  whlqh  would  have  con¬ 
trolled  them  but  for  the  exclusion  thus  expressly  provided  for*  The  provision 
fs  this:  ■ 

'Tint  no  per?™  who  was*  on  January  i,  186ft  q r  at  any  time  prior  thereto; 
entitled  to  vote  under  any  form  of  government,  or  Who  at  .that  time  resided 
in  some  foreign  nation,  and  no  lineal  descendant  of  such  person,  shall  be  denied 
the  right  to  register  and  vote  became  of  hlMflabllity  to  so  read  and  write 
sections  of  such  constitution/*  / 

Wo  have  difficulty  in  finding  words  to  more  clearly  demonstrate  the  con¬ 
viction  we  entertain  that  this  standard  has  the  characteristics  which  the 
Government  attributes  to  it  than  does  the  mere 'statement  of.  the  text  It  Is 
trite  it  contains  no  express  words  of  ah  exclusion  from  the  standard Vwhlch 
it  establishes  of  any  person  on  account  of  race,  color,  or  previous  condition 
of  servitude  prohibited  by  the  Fifteenth  Amendment,  but  the  standard  itself 
inherently  brings  that  result  Into  existence  since  it  is  based  purely  upon  a 
period  of  time  before  the  enactment  of  the  Fifteenth  Amendment  and  makes 
that  period  the  controlling  and  dominant  lest  of  the  right  of  .suffrage.  In 
other  words,  we  seek  in  vain  for  any  ground  which  would  sustain  any  other  in¬ 
terpretation  but  that  the  provision,  recurring  to  the  conditions  exiting  before 
the  Fifteenth  Amendment  was  adopted  and  the  continuant  of  which  the 
Fifteenth  Amendment  prohibited,  ptopo^ed  by  in  sdbatence  and  effbet  lifting; 
those  conditions  over  to  a  period  of  time  after  the  Amendment  to  tftake  them  , 
ffref  basts  of  thd  right  to  suffrage  conferred  in  direct  and  rfositiv^' disregard ' 
of  the  Fifteenth  Ajkh&dmen^.  And  the  pOrrie  mmlt,  we  ate  of  orf  lnlhn;  As  deitf- 
onetreted  by  cOntfdMiig  whether  It  Is  rw&ible  to  discover  any  feeiK  Wr^son 
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fbr  tbeataadard  tbps  fixed  ather  thaii  the  puit><>ae  ab(>v^  stated*  We  3aqj 
&\m  because  we  are  unable  to  discover  Jiow,  unless  the  prohibitions  of  ifre 
fifteenth  Amendment  were  considered,  the  slightest  regppn  was,  afforded for 
totting  the.  classification .  upon  a,  period  of  time  prior  tp  tfe  Amehd- 

Htgnd*  Certainly  ftr  cannot  be, Bald  that  there  waa  any  peculiar  necromancy 
.fit  the? tlmor  named  which,  engendered,  attribute  affecting  the  qualification  to 
ypte  which  would  not  exist,  at  toother  and  different ;  period  qnl$?9  tUe  Fifteenth 
Amendment  was  in  view.  ^  r  ■  .  '  ■  j 

While  these  considerations ,  establish  that  the  standard  fixed  ^  on  the  basis 
Of  tt?e  l$fi9  test  ta  void*  they  do  not  enable  ns  to  iepay  even  to  the  first  question 
SBhed  bj  thejPftu^  belowi  to  do  po.wo  must  consider  the  literacy  standard 
established  by  the  suffrage  amendment  and  the  possibility  of  its  surviving  the 
determination  of  the.  fact  that  the  1866  standard  npver  jbook  life  since  it  was 
Void  from  the  beginning  because  Of  the  operation  upon  It  of  the  prohibition* 
of  the  iBWfteenUi  Amendment.  And  this  brings  us  to  the  last  heading:  .-.  ;>  J  * 
The determination- of  thp  .validity  M  the  literacy  test  and  the  possibility 
If*  surviving  the  disappearance  of  the  J$B6  standard,  mth  which  it-  tt.iiM- 
ciated  in  the  iujf raffS  amendment  '  L  I(?'  :i'* 

'  No  tithe  need  be  spent  on  the  question  Of  the  validity  of  the  literacy' teat 
considered  alone  since  as  we  have  seen  ^..establishment  was  bn t  the  exorcise 
by  the  State  of  a  lawful  power  vested  in  Jt.  not  subject  to  our  supervision,  and 
indeed r  its  validity  is  admitted.  Whether , this  test  is  so  connected  with  the 
otfier  one  relating  to  the  situation  oh  January1  i;1800i  that  the  invalidity  of 
the  latter  requires  the  rejection  of  the  forme#  Is  really  ar  question  of  state  law, 
but  in  the  absence  of  any  decision  on  the  subjefct  by  the  Supreme  Oourt  of  the 
State,  we  must  determine  it  for  ourselves,  :We  are  of  opinion  that  neither 
j^onus  of  classification  nor  methods  of  enpm^rat ion  should  be  made  the  basis 
of  striking  dowil  a  provision  which  was  ipdeitendentiy  legal  and  therefore  was 
lawfully  enacted  because  of  the  removal  of  an  Illegal  provision  with  which 
lie '  legal.  pMvision  or  provisions  may.  ’ have  been  associated*  We  state  hat 
we; hold  to  be  the  rule  thus  strongly  because  we  are  of  opinion  that  op  a  subject 
like  the, .one  under  consideration  involving  the  establishment  of  a  right 'whose 
exercise  lies  at  the  very  bash*  °f  government  a  much  more  exacting  standard 
is  required  than  would  ,  ordinarly  obtain  where  the  influence  of  the  declared 
tinconsHtutibnality  of  ope  provision  of  a  statute  upon  another  aufl Constitutional 
provision  is  required  to  he  fixed*  Of  course,  rigorous  as  is  this  rule  and  im¬ 
perative  as  is  the  duty  not  to  violate  it,  it  does  not  mean  that  It  applies  in 
a  case  where  it  expressly  appears  that  a  contrary  conclusion  must  be  reached  If 
the  plain  letter  and  necessary  intendment  of  the  provision  under  consideration 
so  compel  bp  or  where  such  a  result  is  rendered  nr  ^’ssary  because  to  follow  the 
contrary  course  would  give  rise  to  such  ,  an  extreme  and  anomalous  situation 
as  would  cause  it  to  he  impossible  to  conclude  that  it  could  have  been  upon 
any  hypothesis  whatever  within  the  mind  of  the  law-making  power. 

Does  the  general  rule  here  govern  or  fa  the  case  controlled  by  one  or  the 
other  of  the  exceptional  conditions  which  we  have  just  stated  *  Is  then  ' the 
remaining  question  to  be  decided*  Coming  to  solve  It  we  are  of  opinion  that 
by  a  consideration  of  the  text  of  the  suffrage  amendment  Insofar  as  it  deals 
with  the  literacy  test  and  to  the  extent  that  it  creates  the  standard  based  upon 
conditions  existing  on1  January  1;  i866t  the  case  is  taken  out  of  the  general  rule 
And  brought  undei*the  first  of  the  exceptions  stated.  We  say  this  because  In 
otir  opinion  the  very  language  of  the  suffrage  amendment  expresses,  not  by 
Implication  nor  by  forms  Of  classification  nor  by  the  order  in  which  they  are 
marie,"  but '  by  direct  and  positive  language  the  command  that  the  persons 
embraced  In  the  1866  standard  should  not  he  Under  anv  conditions  subjected 
tb  the  literacy  test*  a  command  which  would  be  virtually  set  at  naught  if  on 
the  Obliteration  of  the  one  standard  bv  the  force  of  the  Fifteenth  Amendment 
the  other  standard  Should  beheld  to  continue  In  force.  ' 

'  The  res  sons  previously  stated  dispose  of  the  case  and  mhke  It  plain, thpf'ft 
I*  oilr  d.htV  to'ftnswer  the  flret  question,  Nrt:j  and  tbe  second*  Yes*  but  before 
we  direct  the  entry  of  an  order  to  ihnt  effect  we  come  briefly  to  dispose'  of  an 
isHiie  the  ^nsidOratlon  of  which  we  have  hitherto  postponed  from  a  fiesir* 
not  to  break1  the  continuity  of  dlsCoselon  aS  to  the  general  and  important  subject 
teforeus*  ■  ■*  "  1 

i  ;tn^vfirfor(iR  forpjsqf  statement,  no*  challenging  the  Inst  ruction  a  given  by 'the 
trial' cbnrt  oenoretelv  considered  concerning  the  liability  of  the  flection  .officers 
for  their  official  conduct  it  is  insisted  that  afe  lb  connection  with  the  Jihktmc- 
fctotts  the  Jury  wan  charged  that  the  suffrage  amendment  was  un  constitutional 
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because  of  its  repugnancy  to  the  Fifteen  the  Amendment,  therefore  taken  as  a 
whole  the  charge  Was  erroneous,  BUt  we  are  of  opinion  that  this  contention  1* 
without  merit;  specially  In  view  of  the  doctrine  long  since  rattled  concerning 
the  seif- executing  pdwerof  the  Fifteenth  Amendment  of  whnt  we  have  held 
to  be  the  nature' atid  character  of  the  suffrage  amendment  In  question.  The 
Contention  concerning  the  Inapplicability  of  §5508;  Rev,  Stat,  now  1 19  of  the 
Penal  COdCt  or  of  Its  repeil  by  implication*  la  falljf  answered  tyy  the  ruling  thl§ 
day  made  in  United  fttotes  v.  Mosley,  No,  180;  post,  p,  383, 

We  aim  wer  the  first  question,  Noland  the  second  question,  Vee. 

=  '  Anaiti0mb&w<xirtifl£& 

;  Mt  Jranc®  MoHrarKOLpa  took  no  part  In  the  consideration  and  decision  of 
this  case,  £ 

Senator  Ervin.  Mr.  Attorney  General*  are  there  not  many  decision* 
of  the  Supreme  Court  of  the  United  States  holding  that  both  the 
14th  amendment j^nd  the  ISth  amendment  operate  merely  by  way  of 
prohibitions  upon  State  actions,  and  that  while  Congress  has  the 
power  under  the  enforcement  provisions  of  those  amendments  to 
adopt  legislation  to  prevent  violations  of  those  prohibitions,  it  does 
not  nave  the  power  to  adopt;  affirmative  legislation  and  to  do  what 
those  amendments  presuppose  the  States  shall  do  f 

Attorney  Genera!  Katzbnhach,  Senator,  I  think  that  under  the 
15th  amendment,  as  stated  here,  under  the  15th  amendment,  the  Fed¬ 
eral  Government  has  no  right  tp  establish  qualifications  for  voters. 
It  has  g ot  the  right  to,  I  would  think  under  some  circumstaiiccs,  tb 
prohibit.,  certainly  to  suspend  those  which  Cangress  finds  to  be  in* 
unicable  with  the  provisions  and  file  enforcement  of  the  16th  amend¬ 
ment.  In  a  sense  that  is  prohibiting  State  action,  and  in  that  sensed 
if  so  qualified,  I  would  agree  With  the  statement  that  you  have  made, 

Sena  tor  Ervin.  Well ,  confining  this  to  the  14th  amendment,  I  would 
like  to  read  this  extract  from  the  case  of  Umted  States  V.  Reese*  which 
is  in  97  US*  page  SIS :  \  1 

v  ThO  15th  amendment  floes  not  confer  the  right  of  suffrage  upon  anyone*  It 
prevents  the  States  or  the  United  States;  however,  from  giving  preference  in 
this  particular  to  one  citizen  of  the  United  States  over  another  on  account  of 
race,  color,  or  previous  condition  of  servitude.  Before  its  adoption  this  could 
be  done*  it  was  as  much  within  the  power  of  a  State  to  exclude  citizens  of  the 
United  States  from  voting  on  account  of  race  as  it  was  on  account  of  age,  prop¬ 
erty;  or  education*  Now  it  fa  not.  If  citizens  of  one  race,  having  certain  quail* 
fl  cations,  are  permitted  by  law  to  vote,  those  of  another,  having  tile  same  quail* 
fixations,  mnet  be*  Previous  to  this  amendment  there  was  no  constitutional 
guarantee  against  this  discrimination.  Now  there  Is. 

<  It  follows  that  the  amendment  has  Invested  the  citizens  of  the  United  States 
with  a  new  constitutional  right  which  is  within  the  protecting  power  of  Con* 
gross.  Tha  right  la  exemption  from  discrimination.  In  the  exercise  of  an  elec* 
tive  franchise  on  account  of  race,  color*  or  previous  condition  of  servitude*  Thus, 
under  the  expressions  of  the  second  section  of  the  ameudmfenl,  Congress  may 
enforce  by  appropriate  legislation.  This  leads  tie  to  inquire  whether’' the  act 
now  under  consideration  1b  appropriate  legislation  for  that  gurpoea  Th$ 
power  of  Congress  to  legislate  at  all  on  the  subject  of  voting  at  State  elections 
rests  upon  this  amendment*  The  effect  of  article  1,  section  4  of  the  Constitution 
In  respect  to  elections  for  Senators  and  Representatives  Is  not  now  under  con¬ 
sideration.  It  has  not  been  contended  nor  can  it  be  that  the  amendment  confers 
authority  to  impose  penalties  for  every  wrongful  refusal  to  receive  the  vote  of  a 
qualified  elector  at  State  elections.  It  Is  only  when  the  wrongful  refusal  at  such 
an  election  is  because  of  race*  color,  or  previous  condition  of  servitude  that 
Congress  can  interfere  and  provide- for  a  punishment*  If,  therefore,  the  third 
and  fourth  sections  of  the  act  are  ^beyond  that  limit,  they  are  ttnauthotiz^L. ; 

Kbw,  isn’t  the  case  of  Unite<j£St&te&v*  Ree&e  in  harmony  with  agjreai 
number  qf^ther  decision^  lyWehi-— -  /../ 

;f!  1  ■  ’■=;  -v  1  ,v  ■' "'v- ■  =  -  -'L:<  '■  .  :  .yl  i  r-  *.■  ■  ^  :  j  :■■■.! 
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Attorney  General  Katxbnbach;  Yes,  and  it  is  in  complete  harmony 
with  this  mil  as  I  read  it.  Senator* 1  ^  1 '  ^ 

;'SenaJ^tEan>f;  Xj£$,sir.  "  ,,  .■  .'y1  1‘  y"" 

;  £et ihe aeky  oh aboi^t section—  >  .  f 

Attorney  General  Kaxzenrach.  You  know*  it  is  not  correct  to.aay 
Congress  has  to  draft  in  simply  a  prohibitory  way  under  the  lithor 
lfith  amendments;  in  fact y  Ckmgre^  has  drafted  bills  that  state  things 
affirmatively,  Congrees  h^s  defined  whrit  l^wtels 

ihaffirmatiYaterms.  ,  , : \v  .r 
Senator  Ervin.  Yes.  But  Congress  can  only  prohibit  the  denial 
of  equal  protection  pf  lawa  However,  it  does  bo  under  the  14th 
amendment..  ■ 

Attorney  General  Katzenbach,  Yes.  But  it  jean  state  affirmatively 
what  it  believes  equal  protection  of  laws  to  require,  and  it  has  done  so. 
Senator  Ervin,  Ttfell,  there  are  a  multitude  of  cases  that  are^—  n 
Attorney  General  Katzenbach,  It  prohibited  jury  exclusion,  ra^ 
cial  jury  c£dmion,  f or  example.  .  , 

Senator  Ervin.  Yes,  certainly.  But  it  did  not  undertake  to  pre¬ 
scribe  the  qualifications  for  iurors.  It  merely  provided  in  that  act 
that  no  person  should  be  excluded  from  service  on  a  jury  because  of 
his  race  or  color. 

Attorney  General  Katzenbach.  How  abppt  provisions^  Senator* 
that*  for  example,  say  that  all  persons  can  be  parties,  all  persons  can 
give  testimony,  all  persons  can  make  and  enforce  contracts,  seU  real 
property?  :  ■ 

Senator  Ervin,  Yes;  didn’t  that,  statute  say  that  all  persons  should 
be  or  should  have  those  privileges  on  the  same  terns  as  white  people 
haye  them?  , '  .  ..  ’•  ;  ,■ 

Attorney  General  Ka^zenbacu.  It  just  sajs“&^  persons,” 

Senator  Ervin.  Yes,  “all  persons.”  But  the  original  of  that  statute: 
was  the  Civil  Bights  Act  of  1968,  and  it  declared  in  ekpre^s  terms 
that  all  persons  Should  have  the  same  rights  to  maka  contracts  j  to  be 
parties,  to  purchase  and  acquire  property,  to  give  testimony  on  the 
same  basis,  that  the  white  people  enjoyed  those  rights.  This  .is  noth¬ 
ing  in  the  world  but  a  provision  to  the  effect  that  you  cannot  prohibit, 
these  people  from  haying  the  saiRe  rights  as  white  people.  - 
,  Attorney  GeneraJKATZENBAOH.  It  stated  it  affirmatively.  ^ 

Senator  Ervin.  I  would  like  to  your  attention  at  this  point  to 
some  language  which  is  best  stated  in  the  civil  rights  cases  of  1883,  I 
ora  conscious  of  the  fact  that  the  opinion  of  Justice  Clark  repudiated 
the  decision  as  far  as  the  interstate  commerce  features  were  concerned, 
but  this  ha&.nev&r  been  repudiated,  and  it  is  not  repudiated  in  that 
decision  or  anything, else;  it  is  in  harmony  with  a  multitude  of  deci^ 
sions  which  I  have  right  here.  I  am  not  going  to  read  them  all  be¬ 
cause  I  do  not  want  to  trespass  on  eternity  and  so  they  say  in  that  case, 
dealing  with  the  14Jh  amendment : 

Until  some  State  law  has  been  passed  or  some  State  action,  through  Its 
cere  or  agents,  has  teen  taken  adverse  to  the  rights  of  citizens  sought  to  be 
protected  by  the  14th  amendment,  no  legislation  of  the  United  States  under  said 
amendment  nor  any  proceeding  under  such  legislation  can  be  called  Into  activity 
for  the  prohlbltfone  of  the  amendment  are  against  State  laws  and  acta  done 
under  State  authority: 

If  this  legislation  is  appropriate  for  enforcing  the  prohibition  of  the  amend* 
meat,  It  Is  difficult  to  see  where  it  Is  to  stop.  Why  may  not  Congress,  with  equal 
show  of  authority,  enact  a  code  of  laws  for  the  enforcement  and  vindication  of 
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All  rights  of  life,  liberty,  and  property!  If  it  is  snpposAble  that  the  State  may 
deprive  persons  of  life,  liberty,  and  property  without  da  A  process  of  law,  and  tty 
amendment  Itself  does  suppose  this,  why  should  nqt  Coasreas^  proceed  at  once 
to  prescribe  due  process  of  law  for  tn*  protection  of  every  one  of  tbose  fimia- 
mental  rights  in  every  possible  case  as  well  as  to  prescribe  the  equal  'privileges 
t&  inns,  public  conveyances;  and  theaters?  The  truth  la  that  the  UnpUcatton 
of  thd  power  to  legislate  In  this  manner  Is  based  upon  the  assmqption  that  if 
the,  aro  fprbidden  to  legislate  or  act  in  a  particular  way  on  the  partlcxUar 
auldect'.anfl  powers  conferred  "upon  Congress  to  enforce  the  prohibition,  this 
gives J  Cbugress  poWer  to  legislate  generally  ^pod  'lhat  slibject,  acdftot  merely 
power  to  provide  modes  of  redress  against  State  leglslatnre  actloh;  \The  assumip 
tionlscertSinly unsound,  ;  ■: 

Aiid  then  tlrty  proceed  td  go  on  atlength,  and  lay  down  the  fact  that 
the  power  of  Congress  to  enforce  the  14th  amendment  is  merely  the 
power  to  enforce  the  prohibitions  of  that  amendment  which  say  that 
n6  state  shall  deprive  any  person  of  the  privileges  and  immunities 
of  a  citiftdn  of  the  United  States  or  of  due  process  of  law  or  of  the  equal 
protection  of  the  laws.  ’ 

Attorney  General  Katzenbach*  Can  I  make  two  comments,  Seha^ 
tor?  _  ■  '  >-r- 

Senator  Ervin*  Yes*  .  t  .  1 

Attorney  General  Katzenbach*  It  seems  to  md  that  what  you  art 
coming  veiw  close  to  saying,  if  I  understand  it  correctly,  is  that  all  yon 
can  do  under  section  2  of  the  15th  amendment  is  to  prohibit  what  is 
already  prohibited  by  the  terms  of  the  1 5th  amendment* 

I  make  two  comments,  and  your  prior  emphasis  upon  the  criminal 
laws  and,  perhaps,  consistent  with  that  theory,  first  of  all,  if  that  theory 
were  correct,  I  do  not  see  oii  what  basis  the  1967  and  1960  acts  which 
went  beyond  that  could  be  justified*  That  was  appropriate  legisla¬ 
tion  under  the  15th  amendment  and,  perhaps,  even  more  strongly,  if 
you  take  the  tertns.of  the  18th  amendment,  you  recall  in  that  the  18th 
amendment  prohibited  the  sale  of  alcohol  for  beverage  purposes* 
Those  were  the  terms  of  the  18th  amendment* 

Under  legislation  enacted  pursuant  to  that,  the  Congress  banned 
the  sale  of  beverages  for  medicinal  purposes^  and  the  Supreme  Court 
upheld  that  in  its  Everard’s  Breweries  against  Day  by  saying  that 
even  though  the  terms  of  the  amendment  itself  6nly  talked  about 
beverage  purposes*  they  thought  in  order  to  make  this  effective,  I  guess 
having  less  confidence  in  the  integrity  of  doctors  than,  perhaps,  you 
&nd  I  might  have,  that  they  had  to  also  proscribe  it  for  medicinal  pur* 
poses,  and  this  was  upheld*  So  here  they  went  even  beyond  the  terms 
of  the  legislation  in  order  to  effectuate  its  purposes*  - 
Senator  Ervin*  The  1957  act  is  based  squarely  on  the  15th  amend¬ 
ment*  It  does  not  give  the  Federal  courts  any  powers  except  the 
powers  to  prevent  the  denial  or  abridgement  of  the  right  to  vote  where 
Jt  is  on  thebasis  of  race  or  color:  j  " 

'  Attorirt#  General  Katzkneach*  Yes* 

Senator  Ervin.  And  the  1960  act  drily  allows  them  to  interfere  on 
the  basis  of  abridgement  of  rights*  So  those  acts  to  enforce  the 
prohibition  of  the  14th  amendment-^—  ' 

,  ,  Attorney  General  ICatzenbaci^*  Of  course,  Senator,  that  is  all  we 
are  doing  in  this  legislation*  The  only  issue  is  between  us  really,  if 
that  is  true,  is  whether  ,  or  not 'this  is  an  appropriate:  way  ,  of  accom* 
pfishin^tliat  puri>osej  thtt  is  the  only  issue  we  have*  >  r  v 

in  i  i.'1  rC'-.Ly  -i:-  i‘-  I  .'i  ii\  V-  '"/vi'l  tl  y -)t;i  P 


/ 


VOTING  BIGHTS 


239 

Senator  Ervin*  Well,  it  is:  a  far  cry  from  those  two  actions  to  (this 
one*  Thbse  were  merely  enforcing  the  prohibition  against  abridging 
the  right  to  vote  on  the  ■basis  of  race  or  color,  /  ^  :  •  v>  r 

i,  Here  this  act  steps' in  and  says  that  on  a  certain  formula  we  armgo¬ 
ing  to  pass  a  qualincation  for  voting  ;:We  are  going, to  say^th^t  tb£i$ 
shall  be  no  literacy  tests  in  certain  areas.  ;  =  ; 

Attorney  General  Katzenbach.  It  has,  already  been  done  under  the 
1960 act,'  .  .,  ...  ..  i  -  \  ■  <■  i r f  1  - 1 

Senator  Ervut.  Under  the  1960  act?  " 

Attorney-General  Katzenbagh,  Yes,  Senator,  ,  ,  ‘  . 

Senator  Ebvik.  I  would  like  to  be  shown  it,  ; 

Attorney  General  Katzenraoh*  There  is  authority  in  there,  and  it 
has.been  repeated  in  court  decision  after  court  decision  to freeze  liter- 
acy  tests  or,  in  a  sense,  to  suspend  literacy  tests,  and  require  the  regis¬ 
tration  of  people  on  4be  same  basis  that  other  people  have  Keen 
registered.  . 

Senator  Ervins  Yes,-!  :  But,  Mr,  Attorney  General,  show  me  some¬ 
thing  that  suspends  the  literacy  test  in  the  1960  act  All  the  WS^aet 
does  is  provide  that  the  court  shall  determine  the  qualifications  of  the 
voters,  or  voting  referees  appointed  by  the  courts  shall  determine  the 
qualifications  of  voting,  according  to  State  law. 

Attorney  General  Katzenbacii*  :  Well,  it  says  in  there,  and  the  words 

^qualified  under  State  law?* -  ■  *  -Vn.vj 

Senator  Ervin*  Under  State  law. 

Attorney  General  Katzenbach,  (Heading:) 

sL  ail  moan  qualified  according  to  the  laws,  customs  or  usages  of  the  State,  and 
shall  not  in  any  event  imply  quaittlcatloim  more  stringent. than  those  used  by 
the  persons  found  in  the  proceeding  to  have  violated  subsection  (a).  : 

So  that  is  precisely  what  is  being  done  here. 

Senator  Ervin,  No,  this  is  not  what  that  says*  That  says  that  they 
shall  not  be  more  stringent  than  those  used  by  the  official  of  the  State 
who  had  denied  the  man  the  right  to  vote,  r 

This  bill  provides  that  a  literacy  test  cannot  be  used  at  ail  in  the 
States  and  counties  covered  by  the  act*  ^ 

■  Attorney  General  Katzrnbach.  Where  there  has  been  discrimina¬ 
tion,  •••  rr  :y--r  -  ■'  r  M'i-’1  ■"-.!  =  ■  ’  :  -  :  l,\ 

*  .  Senator  Ervin.  Well,  let  me  read  you  this,  section  5(a) :  ^  ■  if ' 

The  examiners  for  each  political  subdivision  shall  examine  applicants  concern¬ 
ing  their  qualifications  for  voting.  An  application  to  an  examiner  ebalV  be  in 
such  form  as  the  Commsslou  may  require,  and  shall  contain  allegations  that  the 
applicant  in  not  otherwise  registered  to  vote,  and  that  within  90  days  preceding 
bis  application  he  Jiaa  b^n  denied  under  color  of  law  the  opportunity  to.  register 
or  to  vote  dr  has  bden  found  not  qualified  to  vote  by  a  person  acting  under  color 
of  law,  provided  that  the  requirement  tinder  the  latter  allegation  may- be  waived 
by  the  Attorney  General,  ■  r-  ■  L!  .  ■  :  !  , 

Now,  £  ask  if  under  that  provision  these  examiners  cannot  Agister 
or  undertake  ^to  pass  upon  the  qualifications  of  any  person  applying 
regardless  of  whether  that  person  has  beeii  deified  the  right  toVote  on 
account  of  hi  s  race  or  color  ? 

Attorney  General  Katzenracn;,  Yes,  they  could,  if  you  pht  it,  in 
terms  of  that  person*  ^  ,  !  '' 

:  Senator  Ervin,  That  is  what  it  says*  does  it  not?  . 

■  Attorney  General  Kat^enbAch,  Yea* 

SouatorERVw.  M  v  ^ 
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'  Attorney  General  Katzenbach.  Wedo  not  make  every  single  per¬ 
son;  get,  denied  under  thisr,'any  more  than  is  required  - with ^Federal 
registrars,  Federal  referees,  under  the ;19<50f  1964  acts.1 

Senator  Ervin.  Under>tnis  provision^  the  Federal  examiner  penes 
upon  the'  qualifications  of  white  people  who  have  itever  at  any  time 
been  denied  the  right  to  register  and  vote  on  account  of  their  races,:- 
Attorney  General  Katzenbach.  That  is  right,  sir.  .- 

Senator  Ervin.  And  he  can  order  them  to  register  and  to  vote.; 
Attorney  General  Katornbach,  That  is  right,  sir. 

Senator  Ervin,  And1  in  State  elections  as  well  as  local  elections,  as 
well  as  for  elections  of  Senators  and  Representatives  in  Congress; 
Attorney  General  Katzenbach.  That  is  correct,  Senator. 

Senator  jSrvin.  Under  and  by  the  same  authority  Of  that  section,  the 
examiner  can  take  and  pass- on  the  right  or  qualifications  of  Negroes 
to  vote  regardless  of  whether  they  have  ever  been  denied  the  right  to 
vote  on  the  basis  of  their  race  or  color. 

Attorney  General  Katzenbach.  They,  as  individuals,  yes,  sir;  that 
is  correct.  ■.■■■■■  -f  -- 

Senator  Ervin.  Yes,  sir.  _  ■  ; 

I  have  already  gone  over  the  question  about  the  fact  that  they,  sus¬ 
pend  the  literacy  test  for  5  years  or  10  years,  whichever  it  is. 

I  Attorney  General  Katzenbach.  Ten  years,  Senator. 

Senator  Ervin.  Senator  Fong  asked  you  if  you  did  not  think- that 
. .  ,tion  9(a)  which  defines  a  cnme,  should  contain  the  word  “willful” 
and  require  the  act  to  be  willfully  done.- 
Attorney  General  Katzenbach,  Yes. 

Senator  Ervin,  And  you  said  you  did  not  think  so  or  you  disap¬ 
proved  of  that.  ‘  ■  •;  * 

AttoraeyGeneral  Katzenbach:  .  That  is  right,  Senator. 

Senator  Ervin.  Now,  under  this  provision— — 

Attorney  General  KATzeNBAcu.il  think  he  was  referring  actually 
to  section  7,  if  I  recollect,  but  the  same  would  be  true  in  9,  Senator. 
Senator  Ervin.  Section  9;  I  was  wrong,  it  was  9(a),  I  believe. 
Attorney  General  Katzenbach.  Yes,  sir. 

Senator  Ervin.  Now,  under  9(&)  a  person  can  be  convicted  of  this 
crime  and  suffer  the  punishment  which  it  prescribes  even  though  he 
had  no  willful  intention  to  deprive  any  person  Of  the  right  to  vote, 
can  he  not  f  ,  .  . 

Attorney  General  Katzenbach.  No,  Senator,  he  has  to  at  least  in¬ 
tend  the  consequences  of  his  acts.  /■ 

Senator  Ervins  It  does  not  say  that.  .  You  ore  talking  about  the 
prefeiimptioit  of  law  that  a  p^rspn  mpBt  intend  the  consequences  of  hi? 
act,,  But  he  might  intend  the  consequences  of  his  act,  namely,  to  deny 
the  man  the  right  to  vote  although  he  might  do  it  on  good  faith,  and 
oxi  honest  grounds,  and  he  would  .be  subject  to  punishment  under  this 

Ret.  .  .  j  ,  1  (if 

Attorney  General  Katzenbach.  I  do  not  kno-w  under  what  grounds — 
I  have  difficulty — perhaps  if  you  could  give  me  a  pape;  Senator,  it 
would  help  me.  . .  -  ■  ...  .  ,  ■ 

The  general  law  and  the  criminal  law  is  if  you  have  got  a  criminal 
penalty  you  have  to  show  tlmt.a  man  intends  wjhat  he  does,  that  it  is 
not  an  involuntaiy  act  on  his  part,  and  haJfttyudatodo  whatihe  is 
doing.  You  have  to  showcrindnal  h^eart;  oi  that  khyh  and  I,  would 
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;  Senator  Ervin,  All  that  is  paired  js  that  he  shall  deprivejj  person 
of  a  right  secured  by  this  law,  this  bill,  and  if  be  does  that  uvjgPjod 
faith  thinking  that  be  is  justified  xn  to  doing,  then  he  can  be  punished 
for  depriving  »  man  of  the  fight  to  vote, 

For; the  life  of  me,  1  cannot  see,  why  there  is  objection  to  putting 
the  word  “willful”  in  there  because  it  only  means  he  does  it  intention' 
ally.  ...  •  .• 

Attorney  General  KatzenbacSh,  If  it  only  means  he  does  it  inten¬ 
tionally,  Senator,  then  it  is  already  included.  I  think  it  might  be 
deemed  to  mean  something  more  than  that,  and  normally  when  an 
unnecessary  word  of  that  kind  is  put  in  a  criminal  provision,  the  court 
reads  a  special  meaning  into  it.  • 

Senator  Ervin.  Well,  I  know  of  veiy  few  criminal  offenses  that  are 

Suniahable  by  as  much  as  8  years' imprisonment  and  $8,000  fine  that 
o  not  require  that  the  action  be  willful  or  intentional.  Here  there 
is  no  such  requirement  ■  •  .  <  .  ■  ■  . 

Attorney  General  Katzenbaoh.  Section  241,  for  example,  almost 
identical  ; penalties  to  this,  does  not  use  the  words  “willfully  or  inten¬ 
tionally.”  ...  _  . 

.  Senator  Ervin.  Yes.  But  decisions  construing;  that  say  it  has  to 
be  willful ;  242 - 

Attorney.  General  Katzknbaoh.  241,  Senator,  was  the  one  I  referred 

tO.  !  i;  'i. 

Senator  Ervin.  241—242,  concerning  a  much  lesser  offense  than  that 
created  by  section  9(a)  of  this  bill,  require  that  the  man  shall  act  will¬ 
fully. 

Attorney  General  Katzenbach,  Yes. .  I  think  241  does  not,  Senator. 
■.  Senator  Ervin.  241  reads  if  two  or  more  persons  conspire  to  injure, 
oppress,  threaten  or  intimidate  any  person.  Now  persons  cannot  con¬ 
spire  unless  they  enter  a  conscious  agreement  ana  have  a  meeting  of 
minds.  The  purpose  of  their  conspiracy  must  he  to  injure  or  oppress. 
You  have  the  equivalent  of  more  man  willful  there,  because  it  has  to 
be  a  meeting  of  . the  minds,  they  have  to. agree  on  the  same  thing,  and 
the  purpose  of  .that  agreement  must  be  to  injure  somebody.  That,  is 
the  way  I  rend  it.  Don't  you  think  that  ,&  man  in  order  to  enter  a 
conspiracy  would  have  to  make  an  agreement,  and  the  agreement 
would  contemplate  a  meeting  of  minds  on  a  specific  thing  tone  done. 
Certainly  if  he  agrees  to  injure  somebody  he  is  acting  intentionally  or 
willfully, 

.  Attorney  General  Katzenbach.  Four  Justices  in  the  Supreme  Court 
did  not  agree,  with  that  view  in  the  WUMatns  case,  Senator. 

Senator  Ervin.  Where  did  that,  case  originate,  maybe  you  will  call 

.it  to  mind  t  .  •  . 

Attorney  General  Katzenbach,  It  came  up  in  the  Supreme  Court, 
Justice  Frankfurter  and  three  Justices — the  citation  is  341  U.S.  70. 

.  Senator  Ervin.  They  certainly  did  not  hold  that  a.  person  could 
not  be  convicted  of  a  conspiracy  unless  they  had  a  definite  conspiracy 
to  injure  somebody.  ^ 

Attorney!  General  Katzenbach.  No,  that  .is  correct,  Senator- 
^  .Senator  Ervin,  Wasn't  that  a  question  .of  whether  they  hud  to  have 
a  specific  intent— —  ••••  .  ,  •  ,  • 

Attorney  General  Katzenbach.  Yes. .  ;  ;li.  ■■■  , . 

!  i  ,  m  -  'i  ;;  /  ■;  ;<>  :i  >  .'  ■■  i  v. 
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Senator  Ervin.  To  violate  depriving  a  man  of  his  constitutional 
rights!  » 

Attorney  General  Katzenbach*  Yes*  .  .  ; 

Senator  Ervin.  In  other  words*  they  held,  in  effect,  that ^  in  addi¬ 
tion  to  conspiring  to  do  these  enumerated  things*  they  must  have  a 
specific  intent  to  deprive  him  of  a  constitutional  right! 

Attorney  General  Katzenbaoh.  Yes. 

Senator  Ervin*  And  five  of  the  judges  held  that  and  four  dis¬ 
agreed. 

Attorney  General1  Katzenbach*  It  was  4  to  4  actually,  if  I  recol¬ 
lect.  One  was  not  sitting  in  that. 

Senator  Ervin*  There  were  four  who  took  the  position  that  there 
had  to  be  an  intent  to  deprive,  a  specific  intent  to  deprive^  of  constitu¬ 
tional  rights*  which  failed  because  that  was  in  harmony  with  the  lower 
courts. 

Attorney  General  Kaixenbach.  Yes.  Four  said  not,  and  Justice 
Black  concurred  on  an  in  dependc  n  t  gr oun  d , 

Senator  Ervin*  And  I  believe  practically  the  same  decision  woe 
made  by  at  least  five  judges  in  the  Screws  case,  was  it  not? 

Attorney  General  Katzenbach*  Yes*  that  is  my  reason  as  to  why  it 
is  unnecessary.  ' 

Senator  Ervin.  Do  you  not  know  that  the  present  census  lists  as 
residents  of  State  or  locality  the  people  in  military  service  there? 

Attorney  General  Katzenbach,  Yes*  Senator, 

Senator  Ervin,  And  they  also  list  as  residents  for  locality  those 
people  attending  school  ? 

Attorney  General  Katzenbach,  Yes,  Senator,  that  is  right. 

Senator  Ervin,  So  I  would  like  to  show  for  purposes  of  the  record 
what  I  stated  a  moment  ago  in  a  colloquy  with  you  and  Senator 
Fong,  Cumberland  County  is  a  county  which  contains  Fort  Bragg, 
which  is,  as  I  understand  it*  the  largest  Army  post  in  the  United 
States,  and  the  largest  military  post  on  the  face  of  the  earth*  Craven 
County  contains  Cherry  Point,  a  marine  installation,  Pitt  County, 
the  third  of  these  counties  that  would  be  deprived  of  the  right  to 
exercise  a  constitutional  function  under  this*  has  East  Carolina  Col¬ 
lege*  which  has  approximately  6,000  students.  If  you  take  the  number 
ofmarines  in  Craven  County*  the  number  of  soldiers  at  Fort  Bragg* 
and  the  number  of  college  students  at  East  Carolina  College,  that  live 
outside  of  Pitt  County,  and  deduct  thenr  from  this  total  population* 
those  three  counties  would  have  voted  mbre  than  50  percent  of  the 
people  of  voting  a^e  in  them  during  the  last  presidential  election. 
This  shows  how  this  formula  works. 

Attorney  General  Katzenbach.  Senator*  I  suppose  it  is  possible 
that  some  of  those  people  were  registered  and  voted,  wouldn’t  you 
think?  1  .  ' 

Senator  Ervin.  It  would  be  possible*  but  a  great  majority  of  them 
did  not. 

Attorney  General  Katzenbach,  So  the  difficulty  is  if  we  excluded 
all  people  ih  military  service*  for  example,  which  could  be  done,  we 
would  also  be  excluding  some  people  who  are  registered  and  who  voted; 
within  that  State,  Now  we -  .  ; 

Senator  Ervin,  The  chances  are——  ' 

Attorney  General  Katzenbach.  We  have  not  done  it  on  a  county 
.  basis.  But  we  did  do  it  on  a  State  baste*  and  took  the  view  that  lers 
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aee  whftt  the  figures  would  be  if  all  figures  in  military  service  were 
excluded,  and  we  found1  out  that  in  all  States  except  Alaska  would  be 
covered  by  this,  the  percentage  would  not  affect  coverage  if  they  were 
included.  So  we  thought  that  for  that  reason  there’  was  some  demon¬ 
stration  that  more  than  half  of  these  people  may  have  voted  where 
they  were  stationed.  So  for  that  reason  we  thought  we  were  making 
the  test  fairer  by  including  them  rather  than  by  excluding  V  m< 
Senator  Ekvin.  You  are  not  informing  me  that  with  respect  10  Fort 
Bragg  the  Department  of  Justice  went  into  Fort  Bragg  and  ascer¬ 
tained  how  many  people  in  Fort  Bragg  were  registered  and  voted 
there? 

Attorney  General  Katzrnbach,  No,  Senator,  we  did  not  do  that. 
I  said  we  only  did  it  with  respect  to  the  States.  We  did  not  do  any¬ 
thing  with  respect  to  the  counties  in  North  Carolina.  I  do  not  think 
we  have  examined  it  in  that  way.  But  the  indication  we  had  from 
the  States  was  that  apparently  as  far  as  military  personnel  and  de¬ 
pendents.  and  so  forth,  were  concerned,  that  at  least  something  in  the 
neighborhood  of  half  of  them  were  actually  voting  and  registering 
in  the  places  that  they  were  stationed. 

Senator  Ervtn.  Well,  as  a  matter  of  fact,  in  order  for  a  military 
man  to  be  registered  he  has  to  acquire  a  residence  under  State  law,, 
doesn’t  he? 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  And  the  general  rule  is  that  a  man  does  not  acquire 
a  residence  under  a  State  law  unless  he  locates  there  permanently  or 
locates  there  for  an  indefinite  period  of  time  with  no  present  inten¬ 
tion  in  his  mind  of  removing  from  it;  isn’t  that  so? 

Attorney  General  Katzenbach.  Yes.  I  should  think  anybody  in 
military  service  would,  might  very  well,  qualify  under  that. 

Senator  Ervin.  Don’t  you  know  that  most  military  men,  like  the 
former  President,  President  Eisenhower,  who  did  not  even  register 
to  vote  until  he  was  62  years  of  age,  on  account  of  that  rule  of  law— — 
Attorney  General  Katzenbagh.  I  recall  that  fact  was  brought  out 
in  the  case  of  President  Eisenhower.  :  ' 

Senator  Ervin.  And  I  would  say  that  very  few  military  people  reg¬ 
ister,  As  a  matter  of  fact,  it  was  only  the  other  Say  in  the  State  of 
Texas  that  one  of  the  Federal  courts  held  that  they  could  not  deny 
a  military  man  the  right  to  roister  if  he  says  he  was  a  permanent 
resident  of  the  community.  So  I  do  not  believe  many  of  them  register. 
That  is  just  a  belief. .  I  have  no  figures*  ' 

I  notice  in  the  Third  District,  one  of  the  counties  in  North  Carolina 
which  would  lose  its  right  to  exercise  its  constitutional  power,  is 
Wayne  County,  and  it  is  the  site  of  one  of  the  largest  hospitals  for 
the  mentally  ill  in  North  Carolina.  ;  \ 

I  want  to  ask  you  if  the  mentally  ill  are  not  counted  as  residents  in 
a  place  where  they  are  hospitalized?  .  l 

Attorney  General  Katzenbach.  I  assume  that  they  are.  I  do  not 
know  the  answer  to  that,  Senator,  but  I  certainly  would  not  deny  it, 
nor  would  they  be  registered  under  this  act,  ;  r  i 

Senator  Ervin.  No,  they  would  not  be  registered  and  would  not 
vote,  but  they  would  be  counted  as  part  of  the  total  population  for 
the  purpose  of  ascertaining  the  percentage  of  people  who  voted.  , 
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Attorney  General  Katzrnrach.  ■  Yes,  I  think  they  wall  might  he., 

'  Senator  Ervin.  So  that  is  another  reason  I  think  that  thtt  test » 
sort  of,  ael  eay  in  good  North  Carolina  hunguage,  cockeyed;,  It  it 
lacking  rhyme  and  reason; 

I  wish  you  would  look  at.  page  7 i  You  have  got  a  provision— maybe 
it  is  not  page  7  because  I  hare  got  an  amendment  here.  It  is  section 
$(b)>  r  . 

Attorney  General  KATznNaaoH,  Yes,  Senator. 

Senator  Ervin.  This  provides  that  in  toy  case  where  an  .examinee 
has  .been,  appointed,  any  election  official  in  any  political  sub¬ 
division  who  alters  the  record  of  voting  in  such  election  made  by  a 
voting  machine  or  otherwise  shall  be  fined  not  more  than  $5,000  or  im¬ 
prisoned  not  more  than  5  years  or  more.  Doesn't  it  say  that? 

Attorney  General  Katzenbach.  Yes,  sir. 

Senator  Ervin.  And  even  under  the  language  of  this  section,  he 
would  be  subject  to  that  fine  and  imprisonment  even  though  he  altered 
the  record  for  the  purpose  of  showing  the  truth  of  whathappened  in 
the  election,  would,  ha  not? 

Attorney  General  Katzenbach.  Altered  it  for  the  purpose  of  show- 
ing the  truth? 

Senator  Ervin.  Yea  He  would  fall  within  the  condemnation  of 
the  words  of  that  section  even  though  he  altered  the  records  for  the 
purpose  of  making  a  true  report  of  the  election. 

Attorney  General  Katzknbacih.  You  have  in  mind  a  situation; where 
the  tally  sheet  is  changed  because  he  misheard  it  or.  something,  of  that 
kind? 


Senator  Ervin.  Well,  I  think  about  this  situation.  In  North  Caro¬ 
lina  we  have  election  officials,  registrars,  and  the  judges  of  election, 
who  make  their  report  to  the  county  ,  board  of  elections,  and  if  they 
would  find  opt  after  they  had  compiled  their  records  that,  they  had 
made  an  error  in  the  addition,  and  then ’they  altered  it  so  as  to  make  it 
hear  the  truth,  this  is  a  broad  enough  statute. tocetch  them. 

Attorney  General  Kat*f.fbach.  Yea,  under  that  construction,  Sena¬ 
tor,  it  might  be;  that  provision  here  is  taken  straight  out  of  the  exist- 
ing  law  which  Congress  has  already  enacted.:  •  • 

Senator  Ervin,  Yes.  But  don't  you  think  it  should  be  modified  to 
-show  that  it  must  be  a  corrupt  fraudulent  alteration? 

Attorney  General  KatzbHbach.  I  would  suppose  the  intention  of 
this  was  that  itwouldbe  corrupt  or  fraudulent— —  . 

Senator  Ervin.  "But  it  does  not  say  so.Y 

Attorney  General  Katzenbach.  Alteration.  Nor  does  the  existing 
law  on  the  same  subject,  Senator.  ,  ^  ■  ■  . .  .  . 

Senator  Ervin.  Is  this  a  verbatim  copy?  ,  ■>. 

Attorney  General  Katzbnbaoh.  I  wul  read  you  section  302  of  the 
Act  of  X&Gtt,  which  is  1974(a)  which  says :  . 

Any  person,  whether  or  net  an  officer  of  election  or  custodian,  whowlllfttlly 
Steals—  >  •  '  ■ '  '  ;  , 


Senatoir Earnr.  Willfully:  ;  '  c  ; 

Attorney  General  KatzeNraoH  (Continues  reading  :) 

steals,  destroys,  conceals,  tottliates  or  alters  any  record  of  paper  required  hr 
section  801  to  be  retained  apd  preserved  shsll  pe  fined  not  moto  then—  :  '  ■  • 

.and  to  forth, “  and  imprisoned.”  ft  does  not  say  —  '  ' 

Senator  Ebtos\  It  eayrf  willfully  though,  /  ■ 
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Attorney General  Katzenbaoh. Willfully  alters,  1 

Senator  Ervin.  Yes,  willfully  alters.  7 

Attorney  General  Katzbnbagh.  Yea,  but  willfully  altera,  be  copld 
be  very  'will  ..Lin  his  correction  of  that  mistake.  ‘ 

Senator  iJRviN.  He  has  to  do  it  wrongfully. 

Attorney  General  Katzbnbagh.  It  aoes  not  say  wrongfully,  Sena^ 
tor.  It  just  says  willfully. 

Senator  Ervin.  I  savthataays willfully ;  this  does  not. 

Attorney  General  Katzenbaoh:  I  do  not  see  how  the  addition  <xf 
the  word  “willfully”  to  this  would  improve  the  problem  that  yon  state: 

Senator  Ervin.  Well,  the  difference  is  in  one  cate  if  ft  man  does 
alter  it  in  good  faith  he  ie  subject  to  this  punishment.  In  the  other 
case,  unless  he  does  it  wrongfully  on  stubborn  purpose,  that  is  the 
ordinary  definition  of  willful,  he  would  not  be  guilty,  and  yet  he 
cannot  even  correct  the  record  to  show  the  truth  without  being  subject 

to  fine  and  imprisonment.  I  point  that  out  because  I  think - 

Attorney  General  Katzenbaoh.  Would  the  word  “wilfully”  in 
section  (b)  meet  your  point,  Senator? 

Senator  Ervin.  It  would  certainly  make  it  better. 

Attorney  General  Katsbnbaoh.  I  have  no  objection  to  the  word 
“willfully”  in  there. 

Senator  Ervin.  I  think  that  is  another  indication,  however,  that 
this  bill  was  drawn  in  haste,  without — I  am  blaming  nobody,  but  cer¬ 
tainly - • 

Attorney  General  Katzenbaoh.  Senator,  the  other  day  we  went 
into  the  history  of  this  and  found  out  that  as  far  as  Article  1,  section  2 
is  concerned,  it  only  got  drafted^  which  is  the  one  you  have  been  basing 
so  much  on,  only  got  drafted  m  the  last  6  days  of  the  Convention. 
T  suppose  you  coulasay  that  was  drafted  in  haste  also. 

Senator  Ervin.  I  think  it  was— no,  I  don’t  think  it  was.  Section 
a<a)f 

Attorney  General  Katzenbaoh,  No,  article  I,  section  2  of  the  Con¬ 
stitution  did  not  appear  at  all  until  the  last  6  days  of  the  Convention, 
bnt  I  do  not  think  it  means  something  was  drafted  in  haste  necessarily. 

Senator  Ervin.  Article  I!  ; 

■  Attorney  General  Katzenbaoh.  We  do  not  claim  perfection  in  the 
drafting.  We  think  people  can  improve  it  even  ifyou  take  a  long 
time  in  drafting  it.  , 

Senator  Hart.  Would  the  Senator  yield  ?  Is  ^willful”  as  desirable 
as  “wrongful”  ?  Is  one  always  wrongful  who  is  willful  ? 

Senator  Ervin.  Yes,  yes.  As  the  saying  goes  wrongful  and  stub* 
born;  It  has  to  be  with  stubborn  purpose.  .  "> 

Senator  Hart.  Intending  a  good  end  would  not  include  a  fellow 
whoiswillfui. :  '• .  . 

Senator  Ervin.  If  he  deliberately  alters  anything  it  would  imply  he 
was  altering  it  for  a  wrongful  purpose,  and  note  He  Would  be  caught 
although  he  altered  it  in  the  best  of  good  faith, 

I  do  not  accept  what  was  brought  out  by  Senator  Dirksen  here  the 
ether  day  about  the  first  article  of  the.  Constitution.  I  put  something 
iii  the  record  along  those  lines.  *  -.i  :  i  ■  •  :? 

ThVvetys$rst  article  of  the  Cohsttttttiotawhlch  gtreo  tA  the  States  tto  right* 
and  duty  to  prescribe  the  Tights  sad  duties  of  voters  has  net  disappeared.  It 
has  not  been  repealed,  and  Its  ineantn^  tsasdear  today  as. ft  was  ITS  years  S£0» 
Article  X,  section  2  of  the  Constitution  says  very  dearly  that  In  choosing  rep- 
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reseatativeg  for  Conffreaa  the  electoral^  each  State  shall  have  the  qualification* 
requisite  for  electors  for  the  most  numerous  branch  of  the  State  legislature*. 
According  to  Jamea  Madison's  Journal  of  th£  Conatlthtional  Convention,  thi* 
would  deem  t6  be  the  provision  that  met  with  the  inroet  complete  approval  hy 
the  delegatee*  In  fact,  the  only  dissension  -  over;  this  clause  Atoke  when  Governor 
Morris  proposed  that  all  electors  and  representatives  :shopld  bejccfiu^red  by  the 
Constitution  to  be ,  freeholders*  However,  the  overwhelming  majority  of  tho 
framers  felt  that  the  right  of  the  States  tb  prescribe  qualifications  should 
remain  unfettered.  According  to  Oliver  Ellsworth  of  Connecticut  the  Stater 
are  the  best  Judges  of  the  circumstances  and  temper  of  tbelr  own  people.  The 
delegates  were,  In  fact,  loath  to  submit  to  the  national  legislature  the  power  to 
decide  who  might  vote*  ,  ■  _  ■  .  ■ 

George  Mason  of  Virginia  said  the'  power :  to  alter  the.  qualifications  would 
he  a  dangerous  power  Ip  the  hands  of  the  national  legislature* 

James  Madison  himself  took  the  floor  often,  to  defend  this  article  which  hi 
helped  to  draft— 

'  And  JamesMadison  was  about  as  good  a  draftsman  as  this  country 
ever  knew. 

At  one  pqint  he  noted  that  the  right  of  suffrage  was  certain  one  of  the  funda¬ 
mental  articles  of  republican  government  and  ought  net  to  be  left  to  be  regulated 
by  the  national  legislature.  ■ 

On  August  8,  1787  the  section  wa*  unanimously  ajniroved  by  the  Convention. 

Now,  there  happened  to  be  a  lot  of  argument  and  stcff  about  the 
Convention  unanimously  approving  it,  and  so  on  and  so  forth.  So 
I  do  not  think  there  is  any  comparison  between  the.First  amendment 
and  this  bill.  t 

Attorney  General  Katzenbach.  Well,  I  grant  you  we  Aid  not  have 
the  skill  or  JamesMadison,  Senator. 

Senator  Ervin.  Now  there  is  one  other  provision  in  ithe  bill  that  I 
wish  to  talk  about,  and  then  I  will  cease  to  allnde  to  what  I  conceive 
to  be  its  defects.  Section  8  in  effect!  says  that  a  State  legislature 
cannot  change  its  laws  in  imposing  qualifications  or  procedures  for 
voting  and  make  them  effective  until  such  law  or  laws  have  been  finally 
adjudicated  in  an  action  for  a  (jeclaratorv  judgment  against  the 
United  States  in  the  District  Court  for  the  District  of  Columbia. 
Attorney  General  Katzbnbach.  Yes. 

Senator  Ervin,  And  such  qualifications  or  procedures  will  not  have 
the  effect  of  denying  or  abridging  rights  guaranteed  by  the  15  th  amend¬ 
ment.  In  other  words,  a  State  legislature  has  full  power  under  the 
Constitution  to  , pass  laws  regulating  procedures  for  voting  and  pre¬ 
scribing  qualifications.  Yet,  unless  the  State  comeBup  here  and  gets 
in  a  lawsuit  with -the  United  States  in>  the  District  Court  of  the 
District  of  Columbia,  its  laws  cannot  become  effective  on  that  subject, 
cin  they?  '  .  .-:■■■.//  - 

Attorney  General  Katzenbaoh.  The  law4  of  the  States  and  political 
subdivisions  covered  by  that ;  yes,  that  is  correct.  j 
;  Senator  Ervin.  Well,  I  cannot  see  the  purpose  of  that,  since  this 
bill  does  hot  attempt  to.  abolish  any- State  laws  except  those  relating 
to  whether  they  find  them  to  be  tests  or  devices ;  does  it  ? 

Attorney  General  Katzenbaoh.  No;  that  is -correct,  Senator. 
Senator  Ervin.  And  doesn’t  section  8{b)  make  it  very  clear:  that 
any  test  or  device  shall  mean  any  requirement  that  any  person  as  a 
prerequisite  for  voting  or  registration  for  voting  demonstrate:  the 
ability  to  ^ead,  write,  understand  or,  ,to  shorten  that,  doesn’t  section 
8(b)  outlaw  Overy  literacy  test  and  every  understanding  testin  any 
or  the  States  or  countieatsOvertd  by  this  act  1-*  i. 
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Attorney  General  Kai4bnbach.  Yes,  it  dote*  Senator;  . 

■  Senator  Ervin,  Yes.'  -"'J  ■  -  7;  :  : 

Since  the  bill  does  not  intend  to  affect  anything  except  tests  or 

devices  as  defined  in  the  bill,  and  any  tot  or  device  that  is  contrary 
to  the  bill  would  already  be  null' and  void  if  the  bill  is  constitutional, 
why  in  the  world  do  you  have  to  have  a  court  test  before  a-  State  can 

change  its  law?  -  1  ‘  1  .  ..  ,  .  . 

■  Attoniey  General'  Katzeubaoh.  Well,  Senator,  it  may  be  redundant 

insofar  as  it  uses  the  word  “qualifications, if  you  equate  qualifications 
irith  tests  or  devices.  .  ■  „ 

'  It  occurred  to  us  that  there  are  other  ways  in  which  States  can  dis¬ 
criminate,,  and  we  have  had  experience  with  State  legislative  efforts 
in  other  areas,  for  example,  limiting  the  registrars  to  very  shoit 
periods  of  time,  or  theirhpositi  on  of  either  very  high  poll  taxes  or  prop¬ 
erty  taxes  which  would  have  the  effect  of  denying  or  abridging  rights 
guaranteed  under  the  16th  amendment,  that  kind  of  law  should  be 
■covered,  too.  , 

Tips  was  put  in  with  an  effort  of  not  letting  a  State  legislaturecon- 
tinlie  past  practices  of  discrimination,  preventing  that  br  subjecting 
that  to  judicial  review,  somewhat  the  same,  way  that  State  reappor- 
tionment  plans  are  subjected  to  judicial  review  in  order  to  determine 
their  constitutionality.  ;  >  .  ,  _ 

Senator  Ervin.  Well,  you  have  a  provision  in  this  bill  to  the  effect 
that  an  ex^miqer  cango  and  order  people  registered. 

Attorney  General  Katzrnbach.  Yea,  sir.' 

Senator  Ervin.  And  an  examiner  is  told  to  disregard  State  de- 
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Attorney  General  Katzenbach.  Yes.  I  do  not  think  this  is  neces¬ 
sary  with  respect  to  tests  and  devices,  and  I  do  not  suppose  that  tests 
ana  devices  could  be  questioned  under  it.  .  ■ 

Put  the  effort  here  was  to  get  at  things  that  were  not  included  within 
the  words  “tests  artdde  vices”  And  the  thought  that  other  things  that 
violated  the  15th  amendment  by  a  State  should  also  be  subjected  to 
judicial  review.  #  .  .  ! 

Senator  Ervin.  It  seems  to  me  that  is  a  drastic  poorer  which  can 
hardly  be  reconciled  with  the  federal  system  of  government,  if  we  still 
have  a  federal  system  of  government.  #  .... 

Attorney  General  Katzenbach.  X  think  it  is  quite  a  strong  power, 
Senator;  Th^  effort  is  to  prevent  this  constant  slowing  down  proofs 
which  occurs  when  States  ,  enact  new  laws  that  may  clearly :  be  ih 
violation  of  the  16th.  amejidmeht,:but  you  have  to  go  through  tW 
process  of  getting  judicial  determinations  of  that.  It  takes  a  long 
time.  In  the  interval  the  purposes  of  the  act  are  frustrated.  -• 

;  Jfow,' there' may  be  better,  wqys  ;  of  accomplishing  this;  ,  I  do  hot 
know  if  there  ale.-  There  are  sptnfe  here  I  can  imagine,  A  good  many 
provisions  of  State  law,  that  could  be  changed  that  would  not  in  any 
way  abridge  or  deny  tlie  right;  and  we,  perhaps,  except  for  the  fact 
that  some  members  of  the  committee,  I  think,  including  yourself,  have 
had  difficulty  wjith  giving  the  Attorney  General  discretion  oii  some  of 
these  things— -perhaps  this  coul^  fee  improved  by  applying  it  only  to 
those  laws 'which  the  Attorneys  Generaltakes  exception  to  within  a 
give#  period  fef  time.  -  Petha^’ that' vVould  remoVe  softie  of  the  bur* 
dens. 


m 


VOTING  itlGHTS 


Senator  Ervin.  I  take  the  State  of  North  Carolina,  the  qualifications 
for  voting  in  North  Carolina  which  are  prescribed  in  the  State  con- 
atitation.  '  •  .  ■  > 

Attorney  Oeneral  Katzfnraoh.  Yes. 

•  Senator  Erven.  ;  And  it  cannot  he  changed  without  a  two-thirds  vote 
of  each  house  of  the  legislature. 

Attorney  General  Katzenbaoh.  Yes. 

Senator  Ervin.  And  it  cannot  he  changed  even  Gien  until  the  raa- 
jority  of  the  people  of  the  State  of  North  Carolina,  to  it. 

Attorney  General  Katzenbaoh.  Yes. 

Senator  Ervin.  And  it  would  seem  to  me  that  it  is  efficacious  to 
say  that  North  Carolina  cannot  legislate  in  this  field,  even  by  constitu¬ 
tional  amendment,  and  make  the  legislation  valid  without  getting 
such  an  adjudication.  It  seams  to  me  that  is  putting  North  Carolina 
in  a  mighty  low  state  in  the  Federal  structure. 

It  seems  to  me  it  is  rather  persecutive  in  nature,  more  than  neces¬ 
sary.  That  is  my  own  opinion. 

a  want  to  go  back  to  section  3(a)  for  just  a  minute.  This  section 
8  (a)  does  not  invalidate  a  State  literacy  test  merely  because  you  have, 
a  State  literacy  test,  does  it  i  \  . 

Attorney  General  Katzenbaoh.  No  ;  it  does  not,  Senator. 

Senator  Ervin.  It  only  invalidates  it  where  less  than  50  percent  of 
the  people  voted  in  the  election  of  1964  f 

Attorney  General  Katzenbaoh.  Yes, Senator. 

Senator  Ervin.  I  think  this  is  a  fair  provision  to  show  hpw  it  op¬ 
erates.  Take  the  District  of  Columbia.  This  was  furnished  to  me  bv 
somebody  else,  and  I  have  had  it  checked  by  the  Congressional  Library 
for  accuracy  as  to  figures : 


Total  number  of  District  residents  of  voting  age _ l _ _ _ _  612,000 

Total  registered  (42.6  percent  of  the  total). - : - - -  220, 000 

.  ,  Not. registered  (6T.4  percent) _ ; _ _  296,000 

* 


i  T 

Thte  was  In  (spite  of  the  fact  that  the  country  had  amended  the  Constitution 
to  permit  District  residents  to  vote  In  the  presidential  election  and  a  strong 
drive,  was  put  on  here  to  register  everybody — special  registration  places  set  up 
&ndk£pt  open  evenings  and  weekends  to  handle  the  registration* 

Attorney  General  KatssenbaoHp  Tee* 

Senator  Ervin  (continues  reeidiiig) : 

All  that  was  required  for  registration  Is  that  the  applicant  be  2V  years  of  age  or 
older,  have  reaided  in  the  District  for  at  least'  ft  year,  not  be  registered  to 
vote  elsewhere  or  not  claim  a  voting  residence  in  another.  State.  The  only  dis¬ 
qualification  for  voting  is  to  have  been  convicted  of  &felony  and  not  pardoned,  and 
to  be  mentally  Incompetent  at  the  time  of  registration.  There  Is  no  absentee 
voting. 

j  ■'Vtth  all  thlfc,  only  43.0  percent  of  District  residents  of  voting  age  were  reg¬ 
istered,  and  of  those  DO  percept  voted  in  the  1964  presidential  election— -with  a 
vigorous  **get  out  the  vote1'  campaign — so  that  In  the  end  only  88.4  percent  of 
the  voting-age  population  of  the  District  actually  wept  to  the  polls.  Soy  had 
the  District  bad  any  literacy  test,  the  hill  would  hold,  ipso  facto,  that  there  was 
discrimination  on  the  basis  of  race  or  color. 

The  excuse  given  for  the  low  percentage  is,  of,  course,  that  there  are  so  many 
Government  employees  living  here  who  vote  in  other  States,  but  the  same  would 
apply  to  northern  Virginia  and  also  to  other  political  eubdivteJona  where  there  ; 
arc  large  concentrations  of  military  or  civil  employees  a?  the  federal  Govern* 
ment.  There  erf  greet  concentration*  of  military  employees  Ip  many  parts  of 
the  South,  ■  '  '  /  / 
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Whether  literacy  tests  of  themselves  or  even  discrimination  in  their 
application  are  conclusive  evidence  of  a  1  oir  percentage  of  voting  is 
^pieetionablaon  the  basis  of  the  following  statistics:  , 

Florida  has  no  literacy  test,  but  in  1964  the  turnout  was  only  G2.7  percent  of 
lb*  votlng^age  population,  and  in  five  comities  the  percental  was  less  than  GO 
percent— in  one  county,  only  86.6  percent  ..  J 

Arkansas  has  no  literacy  test,  but  In  1904  statewide  only  49.9  percent  of  the 
rating-ego  population  voted,  and  In  19  counties  the  percentage  was  below  GO 
percent — in  lt  down  to  85.4. 

In  Kentucky,  with  no  literacy  test,  the  State’s  percentage  was  52,9  percent, 
with  IS  counties  below  GOpercent — l  with  the  magnificent  figure  of  24*4  percent. 

Even  Maryland,  with  a  percentage  statewide  of  56  percent,  had  three  counties 
that  went  below  the  50-percent  mark, 

Eow  unrealistic  the  percentage  criterion  is  Is  beet  illustrated  by  a  comparison 
between  North  Carolina,  which  has  a  literacy  test,  and  its  neighbor  Tennessee, 
which  does  not  have  a  literacy  test.  In  1964,  North  Carolina's  percentage  state¬ 
wide  was  51,8  percent,  while  Tennessee’s  was  51.1  percent,  or  slightly  lower.  In 
ftarth  Carolina,  there  waa  84  out  of  100  counties  which  had  a  percentage  of  less 
tftan  50  percent  while  in  Tennessee  there  were  22  out  of  95  counties  With  lees  than 
GO  percent.  Tennessee  also  has  somewhat  more  lenient  residence  requirements— 
1  year  la  the  State,  8  months  In  the  county,  and  80  days  in  the  district,  while  in 
North  Carolina,  it  is  1  year  in  the  State  and  4  months  In  both  the  county  and  the 
district  North  Carolina  also  has  considerably  more  Negroes  than  does  Ten- 
nessee— about  £5  percent  pf  its  population,  as  against  about  IT  percent  in 
Tennessee.  Tet ;  despite  all  these  factors,  the  statewide  vote  was  approximately 
the  same  In  both.  W**s  lt  literacy  testa  that  caused  the  low  percentage  or  just 
the  general  apathy  of  both  white  and  Negro?  Can  it  by  any  law  or  logic  be  proved 
that  North  Carolina  Is  guilty  of  denying  the  vote  while  Tennessee  lpn%  simply 
because  the  mtter  doesn't  have  any  literacy  test? 

I  would  interpolate  here  that  North  Carolina  and  Tennessee  are 
virtually  the  same  kind  of  States,  settled  by  the  ume  kind  of  people, 
and  their  legal  systems?  with  the  exception  of  Tennessee  abolished 
the  literacy  test?  are  about  the  some  because  Tennessee  derives  its 
common  law  from  North  Carolina  law,  and  I  cannot  imagine  a  better 
two  States  for  comparison. 

An  even  more  astounding  situation  with  reference  to  this  would  be — 
I  will  give  in  a  moment  with  respect  to  the  State  of  Texas.  If  you 
want  to  make  any  comments  on  any  of  these,  Mr.  Attorney  General, 
at  this  time,  I  do  not  want  to  shut  you  off. 

Attorney  General  Katzenbaob.  No.  We  submitted  the  statistic 
which  we  think  bear  it  out;  and  I  do  not  think  it  is  a  condition,  Senator, 
of  its  constitutionality  that  the  test  applied  with  absolute  precision  to 
every  single  area.  I.  think  it  is  significant  that  of  the  States  which 
have  literacy  tests,  and  which  voted  fees  than  SO  percent,  that  si*  of 
those  seven  States  should  he  located  in  areas  where  there  have  been 
racial  problems  of  one  kind  or  another* 

Senator  Ervin.  I  believe  yesterday  you  used  the  expression  "thp 
old  Confederacy.” 

Attorney  General  Katsenbagh.  Wh&tf 

Senator  SJevin.  I  believe  yesterday  you  spoke  of  North  Carolina  as 
being  part  of  the  old  Confederacy* 

Attorney  General  Katssenuach*  Yes. 

.  Senator  Ervin.  Now,  Tennessee  was  a  part  of  the  old  Confederacy* 

Attorney  General  Kaimnbaoh.  )Tee. 

Senator  Ervin.  And  North  Carolina  voted  more  people,  a  higher 
percentage  than  Tennessee?  which  has  no  literacy  test* 

AttoraeyGenemlKAOTf»?tw».  Yea* 
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Senator  Ervin.  It  would  be  just  as  logical  to  say  that  more  people 
vote  in  North  Carolina  than  Tennessee  because  North  Carolina  di<J 
have  a  literacy  test  and  Tennessee  did  not  have  one,  It  as  just  43 
logical.,  ,  ......  1 

Attorney  General  Katzenbach.  Senator,  it  may  very  well  be,  a 
I  have  conceded  it  here  several  times,  there  may,  very  well  be  viola* 
tions  of  the  15th  amendment  that  exist  in  States  other  than  those  with 
literacy  tests.  /  j  v  !  '1 

I  thought  it  was  interesting  in  your  statistics,  that  when  you  took 
States  that  jGU  were  comparing  with  these  States,  so  many  of  those 
States  did  come  from  the  same  general  area  which  has  been  sub¬ 
jected  to  the  same  general  problems.  t  I  have  conceded  here  that  I 
think  there  may  well  be  racial  discrimination  in  the  northern  part  of 
Florida  which  has  no  literacy  test.  Florida  was  one1  of  the  States 
that  you  mentioned.  We  have  brought  suits  and  established  them  in 
the  State  of  Tennessee.  Tennessee  was  one  of  the  States  that  you 
mentioned. 

There  may  well  be  some  racial  discrimination  in  the  State  of  Arkan¬ 
sas,  and  Arkansas  was  one  of  the  States  that  you  mentioned.  ♦ 
So  it  seems  to  Me,  Senator,  that  the  statistics  that  you  just  read,  in 
my  judgment,  support  the  provisions  of  3{ah  and  tend  to  show  how 
veyy  reasonable  those  provisions  are,  and  I  am  happy:  that  those 
statistics  are  in  the  record,  ;  J 

Senator  Ervin.  In  reaching  that  conclusion  how  much  weight  did 
you  give  to  the  fact  that  these  States — that  the  State  of  North  Carolina, 
the  State  of  South  Carolina,  the  State  of  Georgia,  the  State  Of  Ala- 
bama,  the  State  of  Mississippi,  the  State  of  Louisiana,  can  be  classified 
as  one-party  States,  whereas  Tennessee  has  a  very  strong  two-party 
system?  Did  you  give  any  discount  for  the  fact  that  people  do  not 
come  out  and  vote  very  much  in  a  State  where  there  is  no  opposition 
party  to  require  a  hot  election  ? 

Attorney  General  Katzenbach.  There  was  pretty  good  opposition 
lii  the  1964  election,  Senator,  in  a  lot  6#  those  States-  I  do  not  recall 
that— I  think  the  one  party  you  are  referring  to  is  the  Democratic 
Party,  and  I  do  not  recall  that — those  States  were  in  the  pocket  of 
the  Democratic  candidate  for  the  President.  As  a  matter  of  fact,  I 
rather  think  it  was  the  opposite.  ' 

Senator  Ervin.  YeS;  and  that  is  one  of  the  things  that  is  right 
interesting,  and  in  that  connection,  a  lotbf  people  in  this  area  from 
North  Carolina"  where  virtually  every  coufity  in  this  section  of  North 
Carolina  fell  below  a  50- percent  vote,  Wete  counties  in  Which  the  people 
bad  &lvrays  been  Democrats,  in  the  overwhelming  majority.  They  are 
hbt  accustomed  to  voting  the  Republican  ticket' under  any  circum¬ 
stances,  and  they  did  not  like  to  vote  Republican,  and  many  of  them 
were  veiy  much  dissatisfied  with  the' Democratic  ticket  on  account  of 
civil  Vighte  issues.  One  man  wh6  ran  for  Governor  of  North  Carolina 
twice,  Beverly  Lak*\  and  carried  that  tfrea  of  the  State,  nnd  who  knows 
it,  said  the  reason  they  had  a  vote  belbW  60  percent  in  certaiii  comities 
was  because  the  Democrats  didn’t'  Wart  t?  to  vote  for  the  Republican 
candidate  and  did  not  like  to  v6te  for'  the 'DenioCtatic1  ticket. 

I^ill  put  this  in  the  record.  It  is  a.clippihgfiQin  a  North  Caro¬ 
lina  newspaper.  ;  J  ''  ;J  *'/•  ( 

(The  newspaper  article  rpferted1  to  follows  :) 
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L.B.J.’S  VOTINO  BILL  STBATCD  BY  LAKE 

Raleigh  Attorney  Beverly  Lake  declared  Monday  that  President  Johnson’s 
voting  rights  proposal  would  be  “a  revival  of  Reconstruction  tyranny.” 

Lake,  twice  defeated  for  the  Democratic  nomination  for  Governor,  asserted 
la  a  television  talk  that  the  proposed  law  "is  unconstitutional  and  unjust  In 
to  many  respects  it  1b  Impossible  to  mention  them  all  In  2  hours,  let  alone  2 
minutes,  so  let's  look  at  one  of  them. 

"This  bill  provides  no  person  shall  be  dented  the  right  to  vote  in  any  election 
because  of  bis  failure  to  comply  with  any  teat  in  any  county  of  a  State,  which 
last  November  required  any  test  for  voting.  If  less  than  half  of  the  people  In 
the  county  over  21  voted  In  the  election  last  fall,”  Lake  said. 

UTEBAOY  TEST 

“North  Carolina  has  a  literacy  test  for  voting,”  he  added.  “The  U.S.  Supreme 
Court  has  held  It  constitutional.  In  31  of  our  counties  less  than  half  of  the 
adults  voted  lust  fall. 

“Under  this  bill,  North  Carollua  will  be  denied  the  right  to  continue  to  apply 
this  wise  and  valid  law  In  34  counties  simply  because  last  November  most  of 
the  adults,  having  to  choose  between  a  Republican  and  Lyndon  Johnson,  did 
not  vote  at  all,”  Lake  continued.  ^ 

"Not  only  is  our  literacy  test  thrown  out,”  he  said,  “we  cannot  require  ,  any 
educational  achievement  at  all,  not  even  completion  of  the  first  grade.  In  three 
counties.  We  are  forbidden  to  require  voters  to  be  of  good  moral  character. 

“Another  State,  having  exactly  the  same  literacy  test  &b  ours,  but  in  all 
the  counties  of  which  half  of  the  adults  voted  last  fall,  can  continue  to  require 
its  voters  to  meet  that  test  all  over  the  State,  but  North  Carolina  cannot. 

“Tills  bill  creates  second-class  States  in  America  and  puts  North  Carolina 
and  many  of  our  sister  States,  including  the  great  States  of  Alabama  and 
Mississippi,  In  the  second  class,”  Lake  declared.  "We  are  no  longer  to  be  per¬ 
mitted  to  make  and  enforce  laws  other  States  can  make  and  enforce. 

“That  is  wbat  the  President  proposes  to  do  to  you,”  he  said.  "Don't  you  think 
our  Governor  and  our  legislature  ought  to  make  known  to  the  country  that 
North  Carolina  objects  to  this  revival  of  Reconstruction  tyranny  and  should 
assure  our  Senators  and  Congressmen  of  the  full  backing  of  the  State  In  op¬ 
posing  It?” 

Senator  Ervin.  J  still  went  down  those  counties  and  did  the  best  X 
could  to  persuade  them  to  vote  Democratic. 

,  Attorney  General  Katzenbach.  I  know  you  did,  Senator. 

>  Senator  Ervin,  But  the  District  of  Columbia  was  rather  overwl  ielm- 
Jng  for  the  President,  was  it  not,  where  only  38  percent  voted? 

AttofneyGeneral  Katzenbach.  For  the  first  time. 

S^nator  ERViN.  Yes, 

Attorney  General  Katzenbach.  F or  the  first  time. 

Senator  Ervin.  Well,  let  us  take  the  State  of  Texas. 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  t  It  is  interesting  to  note  that  the  State  of  Texas  is 
excluded  from  tills  act,  and  the  State  of  Louisiana  is  included  in  it, 
although  the  State  of  Louisiana  voted  a  higher  percentage  of  its  voting 
population  than  the  State  of  Texas. 

Attorney  General  Katzenbach.  That  is  correct,  Senator. 

Senator  Ervin.  And  that  shows  again  how  curious  this  formula  is 
and  how  little  it  reflects. conditions. 

Attorney  General  .Katzenbach.  Senator,  I  think  What  is  shows  is 
that  Louisiana  has  a  literacy  test  which  has  been  a  terrible  headache 
to  us  in  case  after  case  after  case  insolation  of  the  15th  amendment, 
jrhere  w®  have  woii  victory  after  victory,  and  where  the  State  of  Lou¬ 
isiana  has  passed  a  new  law  after  a  new  law  in  order  to  Bupport  racial  - 
discrimination.  ,  m.\ 

'  I  think  the  reason  for  the  inclusion  of  literacy  tests  here  as' the 
criteria  was  that  it  was  literacy  fohts  uilit  Wfe  hive  fourid  iii  experieiice 
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after  experience  after  experience  that  a  number  of  States  have  had— 
in  a  number  of  States  which  has  been  the  device  for  violation  of  Jha 
15th  amendment,  and  that  is  the  reason  the  literacy  test  qualification 
is  put  inhere, . 

:  This  is  Supported  by  the  record,  it  is  supported  by  the  whole  record,' 
of  the  Department  of  Justice,  and  that  is  the  reason  why  literacy  tests 
are  one  of  the  criteria* 

We  are  not  saying  that  here,  that  all  by  themselves  literacy  testa 
constitute  racial  discrimination*  We  are  saying  that  literacy  tests 
have  been  used  for  that  purpose  in  State  after  State,  and  we  think 
there  is  a  relationship  between  that  and  racial  discrimination,  and  we 
think  that  to  enforce  the  rights  of  the  15th  amendment  it  is  necessaiy 
to  suspend  the  operation  ofliterftcy  tests  in  those  areas  of  the  country 
where  there  is  reason  to  believe  they  have  been  used  to  effectuate  dis¬ 
crimination,  and  had  we  been  aiming  at  other  things  other  thaii  literacy 
tests,  this  would  have  to  have  been  drafted  in  another  manner. 

Senator  Ervin*  That  is  the  reason  I  have  trouble  with  the  theory 
of  this  bill*  The  fact  that  only  4ft.fi  percent  of  the  people  of  these 
84  North  Carolina  counties  voted,  constituting  evidence*  sufficient 
evidence,  that  Catawba  arid  Beaufort  Counties  were  violating  the 
15th  amendment,  but  the  fact  that  only  38,4  percent  of  the  people  of 
voting  age  in  the  District  of  Columbia  voted,  does  not  show  there  was 
any  violation  of  the  15th  amendment  in  the  District  of  Columbia. 

The  fact  that  in  the  State  of  Louisiana  47.3  percent  of  the  people 
voted  shows  that  there  were  violations  of  the  15th  amendment  in  the 


State  of  Louisiana,  but  the  fact  that  less  than  that;  namely,  44*4  per¬ 
cent  of  the  people  of  Texas  voted  does  not  show  there  ia  any  violation 
of  the  1 5th  amendment  in  the  State  of  Tex  as., 

Attorney  General  Katzenbach.  Senator,  in  the  first  place,  because 
the  test  might  not  and  need  not  constitutionally  be  absolutely  precise, 
section  (c)  was  put  in  to  enable  a  State  to  come  in  and  show  that  it 
was  not  for  reasons  of  discrimination,  that  they  had  hot  committed 
discrimination,  in  that  State*  It  woqld  not  make  any  sense,  in  my 
iud^uent-r^we  are  aiming  at  the  principal  device  that  has  been  usef^ 
literacy  testa,  and  similar  tests  and  devices — it  does  not  make*  any  s^ise 

JL1_  _ ’  iTL  _  -n*  i  -J.'  _ 1 


there.  It  does  not  make  any  sensetoajrolish  them  in  Texas,  they  do  hot 
exist  there.  "  1  . _  _  .  .  ■  - 

Senator  Ervin.  Instead  of  bringing  a,  bill  and  making  the  continu¬ 
ance  .pf  the  literacy  test  dependent  upopfthe  number  of  people  who 
voted,  wouldn’t  it  make  more  sense  to  bring  a  bill  which  applies  to 
a 'State  where  lessthan  50  percent  of  the  people  voted)  and  to  evera 
county  and  every  State  where  less  than  50  percent  of  the  people  voted, 
that  this  bill  will  apply  Why  not  <J.°  that  and  toake  it  fall  like  the 
Lord’s  rain  upon  the  just  and  the  unjust  alike. 

Attorney  General  Katzenbach.  In  a.sense  it  already  doesthat,  Sena¬ 
tor,  because  there  are  no  literacy  tests  in. these  States.  , 

t.  ^  Senator  ErvIn.  But  the  percentage  of  voting  in  many  of  these  States 
ismuchlessi  ' 

_  Take,  for  example* the, State, of  Texas,  whiebiis  one',of  the  worst 
illustrations,  only  5  States  and  the  District  of  t}olumbia?  of  the  51 
voting  areas  in  the  United  States  in  the  1964  election,. vpted  less  than 
the  Stato  of  Texas,  and  'yet  the^figure^  that  are  used  to  C(?ndernh  North 
Carolina  ara.  not  used  fcoconde^Teias,,.1  t  -  . . 
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,  Attorney  General  Katzenbach.  Senator,  if  you  look  at  the  lees  than 
£0  percent  of  people  who  voted  in  the  presidential  election  of  1964, 
if  you  look  at  that  without  regard  to  literacy  teste,  you  find  in  Alaska, 
which  has  a  literacy  test,  covered  49  percent ;  you  find  Alabama,  which 
has  a  literacy  test,  'ovored  with  46  percent;  you  find  Arkansas^ which 
has  no  literacy  test,  49.9  percent;  you  find  Georgia,  which  has  a  literacy 
teat,  at  43  percent ;  you  find  Louisiana,  which  has  a  literacy  test,  at 
47  percent;  you  find  Mississippi,  which  has  a  literacy  test,  of  88  per¬ 
cent;  you  find  South  Carolina,  which  has  a  literacy  test,  at  38  percent; 
you  find  Texas,  which  does  not  have  a  literacy  test,  but  which  does 
have  a  poll  tax,  o;f  44  percent;  and  you  find  Virginia,  which  has  a 
literacy  test,  at  41  percent. 

I  have  read  all  of  the  States  which  voted  less  than  60  percent. 

Senator  Ervin.  Yes.  But  you - 

Attorney  General  Katzenbach.  Don’t  you  think  it  is  significant 
that  on  this  figure  which  you  sav  bears  no  relationship  at  all,  that  with 
two  exceptions,  Arkansas  which  is  at  49.9  percent,  and  Texas  which 
is  at  44  percent,  those  are  the  only  two  States  that  did  not  have  literacy 
tests  that  were  less  than  50  percent  f 

Senator  Ervin.  Yes.  But  here  is  North  Caroline  which  voted — 
I  will  just  use  this  figure. 

Attorney  GenerarKATZENBACQ.  North  Carolina  1b  not  in  it. 

Senator  Ervin.  North  Carolina  voted  51.8  percent  of  its  total  voting 
population  and  Tennessee  voted  61.1  percent  of  its  total  voting  popu¬ 
lation. 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  And  that  proves,  according  to  the  theory  of  this 
hill,  that  North  Carolina  was  violating  the  16th  amendment  while 
Tennessee  was  not. 

Attorney  General  Katzenbach.  What  we  are  claiming  under  sec¬ 
tion  3(a),  Senator,  is  not  low  voting  alone  showing  discrimination. 
■What  we  are  claiming  is  that  low  voting  and  a  coincidence  of  a  literacy 
test,  and  the  disproof  »f  that,  insofar  as  you  can  do  it,  is  that  of  the 
50  States,  41  of  them  had  over  SO  percent,  and  of  those  9  that  had 
under  50  percent,  7  of  them  had  literacy  tests.  I  think  that  is  a  pretty 
good  test. 

Senator  Ervin.  And  the  most  flagrant  examples  of  low  voting,  some 
of  the  most  flagrant,  didn’t  have  a  literacy  test,  and  yet  that  proves- — 
^Attorney General  Katzenbach.  You  say  some,  Senator;  only  two. 

Senator  Ervin.  And  that  suggests  people  are  prevented  from  voting. 

.  Attorney  General  Katzenbach.  Arkansas  had  49.9,  and  Texas  had 
44;  only  two  States  failed  to  get  50  percent  or  better  that  didn’t' have 
literacy  tests. 

■'  ‘Senator  Ervin.  The  State  of  North  Carolina  has  100  counties;  34  of 
those  counties  are  brought  under  this  actt  and  the  State  of  North 
Carolina  is  deprived  of  the  right  to  have  a  literacy  test  in  it. 

AttorneyGeneral  Katzenbach.  In  those  34  counties. 

Senator  Ervin.  In  those  34  counties. 

Attorney  General  Katzenbach.  Unless  they  can  show  they  did  not 
discriminate. 

Senator  Ervin.  Unless  they  come  up  here  and  show  they  have  not 
sinned  in  the  last  10  years. 
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Here  is  the  State  of  Texas,  North  Carolina  voted  over  50  percent 
the  State  of  Texas  voted  44  percent,  and  Texas  had  254  counties,  137  of 
them  voted  out  of  the  254,  voted  less  than  50  percent  of  their  popula¬ 
tion  of  voting  age,  and  Texas  is  exempt  from  the  law,  North  Carolina 
is  included  for  34  counties,  and  I  would  like  to  put  in  the  record  here 
a  statement  showing  the  137  counties  in  Texas  that  are  exempt,  where 
34  of  North  Carolina  counties  are  included, 

(The  information  referred  to  follows ;) 

Texat 


Voting  ago 
population 


Total,  State*. 


Selected  eonnttee; 

Bexar  (San  Antonio),.,.. . ...... . 

Dallas  (Dallas) _ _ _ _ _ 

Harris  (Houston}.** . . . * _ 

Tarrant  (Fort  Worth)* . . . . . . . 

Other  counties  with  leas  that*  eo  percent: 

aSSSl^iii  i  m: :  mm  in  i  ii  *  in  mini  mm:  _:m . 

Bastrop*  * . .  *** . . . . . ;..**,« 

Baylor . * *.  „  *„ . .  _*******  *  -  * - 

Bee* . . . . * . 

Ball . . . .*_..**„ . * . . . 

Boa -ana .....  ... .....  . - . 

Bowie.... _ _ _ . _ 

Bmcw..  . . . 

Brown _ * _ ... _ .................. 

Burleson . . .... . ... ..  . . . . . . . 

Caldwell ... _ _ _ * . _ * 

Cameron.. - * _ 

Casa . - . . 

Cherokee,..*. . . . * . . . 

Coleman*  ...... . ....... . * 

Collin . . . . . .  „  . . . . 

Collingsworth . . . . .- 

Comanche....... . * . . . . . . . . 

Coryell . . . . . .* . . ........... 

Palfftin. ........ — * — . . 

Dawson.., . 

Denton.*.,.*..*...** . . . . . 

-  De  Witt.* . . . * . 

Dimmit . 

Ector....,,. . . . . * . . . 

EIHSw _ _ _ _ _ _ 

glFw. . . . . . 

F«atunmmmm::m:::mm::.:.:m.:::i . :i. 

Fayette. _ . . . . * _ * . . . 

Fort  Bend** . . . . . _* . * _ ..*_**.**.„*. 

Oalnea***  .*.**■-*■... **_**-^  -  * .  .  * .  *  *  ~  ■* 

Oarw . ■— * . 

(lotted . . . . . . . 

Chnuatoa..*... ......... — ... — * . . 

Gray . . **„ . . 

OrAyaon . . . * —  . . . * . . 

Oregg* . . — - - — x*. 

OriMce . . * . .  . 

Guadalupe..,..., . 

nale . . . - . ....' 

Hardeman,*  — * . . 

Harrison . , . — . . — — 

Haskell.-.*.-. _ , _ , _ 

Hays . Ill . - - - 

Henderson _ _ — ****„.*..  — . . . * . 

Hidalgo . i - 

cm . . ; . 

Hockley..* . . . - . ... 

.  Hopkins . . . . 

J  Houston . . . - . . 

Howard . . . . . . — 

Hudspeth . . .  . 

Hunt,  - - - *■  —  * - — .. 
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Texas— Continued 


Voting  ago 

Voted  In  1964 

Percent 

population 

for  President 

voting 

Senator  Ervin.  Now  the  State  of  Kentucky  voted  as  a  State  only 
a  little  bit  more  than  North  Carolina,  62.9  percent  as  against  61.8 
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Attorney  General  Katzenbach.  I  have  54  on  my  records. 

Senator  Ervin.  This  is  the  Congressional  Quarterly  figure  that  I 
am  taking.  There  are  13  counties  in  the  State  of  Kentucky  'which 
voted  less  than  60  percent  included  among  all  counties  is  Hardin,  and 
yet  these  people  can  still  operate  their  own  affairs  in  the  election 
field,  and  North  Carolina  cannot. 

I  think  this  is - 

Attorney^  General  Katzenbach.  Senator,  you  do  not  believe  that 
those  counties  in  North  Carolina  have  discriminated,  if  I  understand 
vour  questions,  and  1  am  confident,  as  1  am  sure  you  are,  if- that  can 
he  shown  they  will  be  permitted  to  operate  their  own  affairs. 

Senator  Ekvin.  I  asked  you  yesterday  or  the  day  before  whether 
you  had  any  present  evidence  they  were  violating  the  16th  amend’ 
ment  and  tire  only  county  that  you  could  suggest  that  had  beau  was 
Halifax. 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  And  you  referred  to  the  case  of  Alston  against 
Butts.  Alston  against  Butts  shows  that  a  preliminary  injunction 
was  issued  on  the  14th  day  of  May  1964,  and  tliat  only  12  days  later; 
namely,  on  the  26th  day  of  May  1964,  that  the  whole  case  was  dis- 
missed  because  North  Carolina  election  officials  had  complied  with  all 
the  demands  of  the  petitioners  in  the  meantime. 

Attorney  General  Katzenbach.  Yes. 

Senator  Ervin.  And  certainly  if  North  Carolina  will  comply  that 
quickly  in  election  laws  pertaining  to  the  registration  of  people,  1  do 
not  think  that  they  ought  to  have  a  bill  passed  saying  that  they  are 
unworthy,  prima  facie  at  least,  to  be  allowed  the  right  of  self-govern¬ 
ment  in  respect  to  elections,  although  that  right  is  secured  to  them  by 
the  Constitution  of  the  United  States. 

Put  that  whole  case  in.  Mr.  Reporter. 

(The  case  referred  to  follows :} 

Elections — Hboistbation — North  Carolina  (Halifax  Couirrr) 


William  Alston,  et  al.  v.  L.  M.  Butts,  et  al 

United  States  District  Court,  Eastern  District,  North  Carolina,  Wilson  Division*  d?i| 
No,  8T5*  May  8,  14  and  26*  1964,  — — ff*  Supp. - ■ 

Summary.— Negro  voters  brought  suit  In  a  ‘federal  district  court  against 
precinct  registrars  of  voting  of  Halifax  County,  North  Carolina,  charging 
discriminatory  practices  which  allegedly  denied  Negroes  the  opportunity  to 
register  and  vote,  Oq.  the  basis  of  affidavits,  a  temporary  restraining  order 
was  Issued  requiring  defendants  to  refrain  from  spending  more  time  qualifying 
Negro  applicants  than  white  applicants  and  to  limit  to  five  minutes  the  time 
used  for  qualifying  any  applicant  for  registration.  The  court  also  ordered 
that  when  throe  or  more  applicants  were  In  line*  defendants  must  permit  three 
of  them  to  be  processed  for  registration  at  the'  same  time*  and  that  whenever 
It  appeared  that  waiting  time  to  register  would  be  more  than  thirty  minutes* 
assistant  registrars  must  be  designated.  Defendants  were  also  -  directed  to 
give  public  notice  indicating  where  applicants  might  register  during  the  fol¬ 
lowing  week  at  convenient  places  in  each  precinct  Subsequently,  on  hearing 
on  plaintiffs*  motion  for  a  preliminary  injunction*  it  was  noted  that  there  had 
been  substantial  compliance  with  the  restraining  order*  but  that  the  flve-inlnute  : 
limit  on  registration  was  likely  to  cause  hardship  to  certain  applicants.  The  ■ 
court  therefore  enjoined  defendants  from  spending  more  time  qualifying  Negro 
applicants  than  white  applicants,  and  added  that  the  time  limit  of  five  minutes 
could  be'  used  as  a  guide*  but  that  reasonable  extensions  should ( be  granted  to 
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applicant*.  The  court  again  ordered  that  three  applicants  be  processed  for 
registration  at  the  same  time  whenever  lines  formed,  and  directed  that  d£» 
fondant*  register  all  qualified  applicants  in  accordance  with  a  designated  prtf- 
viston  of  North  Carolina  law.  Approximately  two  weeks  later,  a  motion  to 
dissolve  the  preliminary  injunction  was  granted,  on  the  basis -Of  an  affidavit 
that  no  complaints  bad  been  filed  or  dissatisfaction  observed  concerning  the 
subject  matter  of  the  suit  ,  ' 

Labkihs,  District  Judge. 

omras 

This  matter  having  come  oh  to  be  heard  upon  plaintiffs'  motion  for  an  Inter¬ 
locutory  Injunction  and  for  a  temporary  restraining  order,  supported  by  affi¬ 
davits  and  it  appearing  to  the  court  that  defendants  have  been  engaging  and 
continue  to  engage  in  a  course  of  conduct  which  discriminator ily  deprives  Ne¬ 
groes  in  Halifax  Qounty,  North  Carolina,  of  an  opportunity  to  register  to  vote 
causing  immediate  and  irreparable  injury,  loss  and  damage,  to  the  plaintiffs, 
and  it  further  appearing  that  a  temporary  restraining  order  restraining  such 
acts  should  be  granted  without  notice  or  hearing  In  view  of  the  shortness  of 
time  In  which  registration  is  permissible  under  North  Carolina  law ; 

It  Is  therefore  ordered  that  the  defendants,  precinct  registrar,  their  agents, 
servant*  and  employees  and  persons  acting  In  concert  with  them  are  hereby 
temporarily  restrained  from  directly  or  indirectly  adopting  ahd  pursuing  a 
course  of  conduct  by  which  more  time  qualifying  Negro  applicants  for  registra¬ 
tion  is  spent  than  is  the  case  with  White  applicants,  add  in  any  event  barring 
any  defendant  precinct  registrar  from  spending  more  than  $  minutes  qualifying 
pay  applicant  for  registration,  and 

1  It  further  ordered  that  the  said  defendant  precinct  registrars,  their  agents, 
servants  and  employees  and  persons  acting  in  concert  with  them  are  tem¬ 
porarily  ordered  i 

(a)  Whenever  it  appears  that  applicants  to  register  are  in  line,  to  permit 
three  applicants  to  be  processed  for  registration  at  the  same  time. 

(b)  To  give  immediate  notice  of  a'  public  nature  of  the  places  where 
applicants  may  register  to  vote  on  week  days  othe^'than  Saturday  and 
Sunday  up  to  and  including  May  16,  1964+  such  places  to-be  a  place  other 
than  the  residence  of  the  registrar  to  be  fixed  with  tbp,  approval  of  the 
County  Board  of  Elections  and  to  be  at  a  place  convenient  to  the  electorate 
In  such  precinct. 

It  is  further  ordered  that  the  defendants,  members  rif  the  County  Board  of 
Elections,  their  agents,  servants  and  employees  and  persons  acting  in  concert 
with  them  are  temporarily  ordered  to  designate  one  or  more  assistant  regis¬ 
trars  to  register  applicants  to  vote,  whenever  it  shall  appear  that  the  waiting 
time  to  register  let  more  than  80  minutes. 

It  Js  further  ordered  that  plaintiffs'  motion  for  preliminary  injunction  be, 
and  set  for  hearing  In  this  court  on  May  18th,  1664+  at  4:00  O'clock  P,M.  r 

It  is  further  ordered  that  the  above  and  foregoing  order  shall  expire  on 
May  14,  1964,  . unless  it  is  further  extended  by  order  or  tho  Court  „ 

DRted  this  &hd&y  of  May,  1064+ at  6:00  o'clock  P.tf. 

FBEAlUltfABT  1 1? JUNCTION 

This  matter  came  on  to  be  heard  on  plaintiffs  motion  for  a  preliminary  injunc¬ 
tion,  supported  by  affidavits,  and  the  Court  having  heard  oral  arguments  on 
behalf  of  plaintiff*  and  defendants  on  the  ordeir  to  show  cause  Issued  by  this 
Court  on  May  6+ 1964,  and  it  appearing  to  the  Court  that  prior  to  May  8*  1964, 
due  to  slowness  of  registration,  plaintiffs  and  other  persons  similarly  situated, 
were  unable  to  register  to  vote  In  Halifax  County  and  were  thereby  deprived  of 
their  constitutional  rights,  and  that  on  May  $,  1904,  the  undersigned  issued  a 
temporary  restraining  order  requiring  certain  acts  to  be-  performed  and  it 
appearing  to  (he  Court  that  there  has  been  substantial  compliance  with  said 
order;  and,  It  further  a  pearing  to  the  Court  that  the  requirement  of  said  order 
of  May  6,  1064,  with  respect  to  a  five  minute  limit  of  registration  of  each  ap¬ 
plicant  Is  likely  to  cause  hardship  in  certain  cases,  it  Is  hereupon 

Ordered  that  the  defendant  precinct  registrars,  their1  agents,  servants,  em¬ 
ployees,  and  successors,  and  persons  acting  In  concert  with  them  are,  pending 
the  final  hearing  In  this  matter,  be  restrained  and  enjoined  from  directly  op 
Indirectly  adopting  a  course  of  action  by  which  more  time  qualifying  Negro 
aplieants  for  registration  la  spent  than  is  the  case  with  white  applicants;  and 
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it  1&  further  ordered  that  the  defendant  precinct  registrars  register  all  qualified 
applicants  iA  accordance  with  Chapter  16S,  Article  6,  o£  the  General  Statutes 
of  Norih  Carolina*  provided  that  the  time  limit  of  fire  minutes  for  registering 
each  applicant  shall  he  aped  as  a  guide  and  that  a  reasonable  extension  will  be 
granted  each  applicant 

v:It  in  further  ordered  that  the  defendant .  precinct  registrars,  their  agent#, 
servants)  and  successors,  and  all  persons  acting  in  concert  with  them,  are  tem¬ 
porarily  ordered,  whenever  It  apears  that  applicants  to  register  are  in  line,  to 
permit  three  applicants  to  be  processed  for  registration  at  the  same  time.  f 
This  order  shall  remain  in  effect  pending  further  orders  of  this  Court, 

Done  in  the  City  of  Raleigh,  North  Carolina,  on  the  14th  day  of  May,  1004. 

OttOEH 

This  cause  again  came  on  to  be  heard  before  the  Honorable  John  D.  Larkins  Jr, 
United  States  District  Judge,  upon  motion  for  dissolution  of  Preliminary  ih. 
junction  heretofore  entered  in  this  cause  and  it  appearing  to  and  being  os  a  fact 
by  the  Court  from  the  affidavits  of  Robert  C.  Shields  that  no  complaints  hare 
been  filed  and  no  dissatisfaction  observed  touching  upon  the  subject  matter  of 
this  action,  and,  that  the  terms  of  the  preliminary  Injunction  have  been  complied 
With,  it  is  therefore 

Ordered  that  the  Preliminary  Injunction  heretofore  entered  lh  this  cause  be, 
and  the  same  is  hereby,  dissolved. 

Done  in  Wilson,  North  Carolina,  this  26th  day  of  May,  1664. 

Senator  Ervin*  Mr*  Attorney  General*  I  thank  you,  I  have  some 
more  things  to  put  in  the  record,  I  won’t  detain  you  on  account  of 
that*  and  Twill  put  theih  in  at  the  nest,  time* 

Attorney  General  Katzenbacji,  Senator*  I  believe  that*  my  recol¬ 
lection  is,  the  record  will  show  the  other  day  that  I  had  permission  of 
the  Chair  to  put  in  additional  statistical  information^  and  I  Winder 
whether — other  materials  in  the  record,  and  I  wonder  if — is  my  recol¬ 
lection  correct  on  that  £ 

Senator  Ervin,  Unless  Senator  Hart  objects^  I  will  enter  an  order 
hero  that  you  can  put  in  other  statistical  material* 

Attorney  General  Katzenbach.  ,And  other  materials;  yes, 
SenatorERViN,  And  other  materials*  ; 

Attorney  General  Katzenbach.  Thank  you,  Senator, 

(See  contents  page  for  locating  above  information.) 

Senator  Ervin.  I  have  a  good  deal  to  put  in,  but  I  have  finished 
with  my  examination  of  you.  I’m  sorry  I  had  to  detain  you  so  long* 
I  still  have  not  explored  what  I  consider  to  be  some  of  the  inequities 
of  this  bill,  I  will  save  those  for  future  days  when  you  will  not  be 
present*  „ 

Attorney  General  Katzenbaoh;  Thank  you* 

.  Senator  Ervin.  I  want  to  thank  you  for  your  extreme  courtesy 
throughout  the  hearing,  and  express  agaitvmy  thought  that  while  I 
am  deeply  grateful  to  you,  I  cannot  refrain  from  expressing  my  regret 
that  you  do  not  share  the  same  sound  opinions  I  have  with  respect  fc 
this  bill. 

Attorney  General  Katzenbach,  Thank  you,  Senator.  May  I  thank 
you  for  all  of  your  courtesy  and  express  the  same  regret. 

Senator  Hart,  Mr.  Chairman,  just  two  points*  Mr.  Attorney  Gen¬ 
eral,  you  have  been  examined  carefully  by  all  those  bn  the.  committee 
who  desired  to  question  you  vsjith  respect  to  the  bill  that  the  admin* 
istration  offers.  This  has  covered  a  3-aay  period?'  1 

SenatorEnviN.  Three.  *  - 
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s^ir1  T  ij -,i(i  .‘.'i  r:  (ji-jfn  '■  .■ /Tij.  ■  ■  .  . j(..  it|..  r-rfy^ 

Senator  Hast.  Three-day  period.  A  nimtarof  qu^joutf  have  beeu> 
kt  tho  constitutionality  of  the  bill,  Additional  -<  comments 

j,  At.  thp  ou^tjvpm  ;^qti£W^  frflttfldehtf 

that  the  bill  as  offered  is  constitutional.  At  the  end^bfu these  3  dayp 
to  tbatbpiMonofytorBbeen  atretigthened  or  weakened  !  V 

Attorney,  C(eneTair JCat^knbaph.  I  think  if  anything  it  had  been' 
strengthened,  Senator,  because  undgfshch  Rigorous  ttndte-arh&d  crpss 
deamination  as  I  have  had  on  this  pomt*nny  convictions  remain  the 
pflirie;  and  I  have  confidence  in  the  constitutionality  of  the  bill. 

*  Senator  Hart,  Then  the  last  is  a  comment  hot  a  question.  As  one1 
who  has  felt  the  bill  was  sound,  none  tfre  le^  X  t^ipE;  that  the  record 
should  reflect  that  even  those  of  us  who  feel  confident  that  the  bill  is  a 
good  response  to  a  veiry  compelling  public  need,  that  the  timetable  by* 
the  Senator  from  North  Carolina  particularly,  and  by  others,  has  been 

Ct  usefully,  and  I  make  for  the  record  the  comment  that  ho  minute; 

was  used  in  the  examination  of  the  Attorney  General  by  any1 
member  of  the  committee  and,  particularly,  the  Senator  from  North 
Carolina,  Was  dilatory  or  Served  other  than  a  very  useful  purpose. 

,  I  know  that  speculative  coluhifra.  appear  Occasionally  with  respect 
to  this.  I  feel,  very  deeply  that  the  examination  by  the  Senator  .from; 
Iforth  Carolina  has  contributed  matorially  to  a  fully  understanding 
end  a  more  useful  record: 

AttomeyGeneml  Katcenbach.  I  Agree  with  yun:,c  Sehatqf *  , 

Senator  Ervin.  I  appreciate  the  remarks  of  the  Senator  f  rom  Michi- 
gari^vetymuch. 

Someone  asked  me  since  they  had  so  many  cosponsors  on  this  bill 
why  I  tried  to  fight  for  what  I  conceived  to  be  the  perpetuation  of 
constitutional  government,  and  I  said  because  I  read  in  the  second 
verse  of  the  23d  chapter  of  Exodus,  “Thou  shall  not  follow  a  multi' 
tude  to  do  evil,” 

I  certainly  appreciate  yqur  gracious  remarks  and  those  of  the  At¬ 
torney  General. 

Attorney  General  Katzenbaoh,  May  I  add,  Mr*  Chairman,  I  am, 
if  the  committee  wishes  me  again  for  any  purpose,  always  available 
to  the  committee. 

Senator  Ervin.  Well,  you  will  not  have  to  come  back  unless  you 
are  notified. 

I  am  informed  they  are  unable  to  get  a  quorum  to  do  much  work 
tomorrow  and,  therefore,  I  am  directed  bv  the  chairman  to  let  the 
committee  take  a  recess  until  10:30  a.m,f  Monday. 

(Whereupon,  at  5:15  p.m.,  a  recess  was  taken  until  10:30  ajn., 
Monday,  March  29, 1965.) 

Oirzcv  or  the  Attobwet  Gbnbbal, 

„  Washington,  D.C.t  April  t,  196 ff. 

Hob,  Jauks  O.  Eastland, 

Vhairman,  Committee  <m  thtfuaicUiriti 
(7.0,  Bennie, 

WmMngton,  D*G. 

Eastland  :  Daring  the /course  of  my  recent  testimony  on  B. 
1004  before  the  Judiciary  Committee,  I  agreed  to  submit  memorandums  on  a 
number  of  subjects  In  addition,  I  was  granted  permission  to  Include  In  tbs 
record  of  the  bearings  whatever  additional  supporting  material  I  thought  would 
4B-755— 05-^pt  1 - 17 
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be  helpful  to  the  committee.  Accordingly,  1  am  enclosing  the  following  material# 
forineertloniTlt  be  record:  r'  ^  ■- >  ■ .  7  =  :  rt  ■  .lnf 

L'A.report  prepared  ,by  the  Civil  Bervlce  Commieslon  doacrlblng  the  atatm 
under  the  civil  servicemia  similar  laws  of  examines  who  wouid  be  appointed; 
pursuant  to  section  4  of  3,RS64, 

'  SSL  A  table  Indicating  State  voting  qualifications  *n  effect  at  the  time  (to 
15th  ameftdmentwas  adopted/ 

8 ,  A  commentary  on  ti,.1517*  Introduced  by  Senator  Douglas  and  nine  otfcar. 
Senators*  .  .  - .  r  ,  . 

;  4,  A  compilation  of  prosecutions  brought  by  the  Department  of  Jostled  under 
16  tJ.S:C.  Ml  and  242,  Indicating  their  geographical  distribution. 

5.  The 1 1904  titdtug  report  of  the  Civil  Rights  Division  of  the  Department  of  * 
Justice.  This  document  describes  the  status  as  of  December  81,  1964,  of  every 
lawsuit  brought  by  h  pie  Department  under  the  Civil  Rights  Acts  of  1951,49001 
and  1904,  and  also  summarises  voting  discrimination  Investigations* 
ft.  Documents  containing  comparative  analyses  of  the  educational  facilities 
afforded  to  Negroes  hhd  whites  in  the  States  of  Mississippi  aud  Louisiana,  and; 
in  Sumter  County,  Ala.  The.  Mississippi  material  consists  of  answers  to  Inter* 
rogatories  submitted  by  the  Department  in  United  State*  v.  Jffrsfagippi  (C.A. 
3Sl2t  8.D.  Miss.)*  The  Louisiana  material  is  an. extract  from  the  Departments 
brief  filed  in  United  State*  v.  Board  of  Registration  of  LouiManu  (C.A.  No,  286ft, 
B.D.  La,),  The  Sumter  County  Analysis  Is  a  portion  of  the  Department's  brief 
filed  la  Untied  State*  v.  Bines  (0*A,  63-609,  N.D.  Ala.),  The  Department  4 
presently  preparing  a  comprehensive  study  on  the  entire  State  of  Alabama  which 
I  hope  to  be  able  to  submit  to  Congress  in  the  near  future. 

7.  A  compendium  Of  various  tables  of  statistics  and  other  data  relating  to 
8, 1564,  Included  Is  an  analysis  of  the  tables  and  an  explanation  of  how  they 
support  the  formula  prescribed  by  section  3(a)  of  the  bill. 

If  the  committee  would  like  me  to  supply  any  additional  material  for  inclusion 
in  the  record,  I  will  be  happy  to  do  so. 

SlncefOiy, 

Nicholas  deB.  KateebuAoh, 

Attorney  General* 
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U.S.  Senate, 

’  <  COMMITTEE  ON  THE  JUDICIARY, 

Washington,  D.C. 

'The  committee  met,  pursuant  to  recess,  at  10 :47  a.m.,  in  room  2228,' 
Kew  Senate  Office  building,  Senator  James  O.  Eastland  (chairman) 
presiding.  ' 

Present:  Senators  Eastland,  Ervin,  Hart,  Kennedy,  of  Massachu¬ 
setts.  Dirksen,  Hruska,  and  Fong. 1 

•  Also  present:  Palmer  Lipscomb,  Robert  B.  Young,  Thomas  B.  Col¬ 
lins,  professional  staff  members  of  the  committee. 

The  Chairman.  The:  committee  will  come  to  order.  Gentlemen,  the 
witness  this  morning  is  the  Honorable  Charles  Bloch  of  Macon.  -  Mr. 
Bloch  is  one  of  the  greatest  lawyers  in  this  country,  and  we  are  privi¬ 
leged  to  get  his  views  on  this  bill.  Do  you  desire  Him  . to  read  his 
statement!  'I  am  going  to  order  this  whole  statement  in  the  record. 
It  is  very  fine/  Do  the  members  want  him  to  discuss  the  bill ! 

Senator  Dikksen.  What  is  Mr.  Bloch’s  preference! 

STATEMENT  OF  CHARLES  BLOCH,  ATTORNEY,  MACON,  GA. 

Mr.  Bloch.  Shall  I  proceed?  i 

Senator  Dirksen.  Why  not  have  him  proceed.  < 

:  The  Chairman.  Will  you  rendyour  statement? 

Mr.  Block.  Mr.  Chairman;  Senators,  since  1057  I  have  had  the 
honor  and  privilege  of  appearing  several  times  before  the' Judiciary 
Committee  on  subjects  kindred  to  that  of  this  bill. 

During  those  years  the  personnel  of  the  committee  has  changed 
Oensiderably.  Therefore,  it  may  not  be  amiss  for  me  to  tell  the  com¬ 
mittee  that  I  was'admitted  to  the  bar  in  Macon,  Ga.,  in  1914.  I  have 
practiced  law  there  consecutively  since.  The  firm  of  which  I  am  now 
senior  member  is  a  direct  successor  to  that  with  which  I  commenced 
“reading  law”  52  years  ago.  During  those  years,  I  have  held  every  of¬ 
fice  in  the  Georgia  Bar  Association,  including  the  presidency.  !I  have 
been  chairman  of  the:  Judicial  Council  of  Georgia,  and  am  now  chair- 
cutuof  the  rules  committee  of  the  Supreme  Court  of  ^Georgia.  At 
9qb  time  I  wns<  chairman  of  the  American  Bar  Association’s  Com¬ 
mittee  on  Judicial  Selection,  Tenure,  and  Compensation,  and  at  other 
times,  a  member  of  its  committees  on  jurisprudence  and  law  reform, 
and  on  the  Federal  judiciary. 

(At  this  point  in  the  proceedings^  Senator  Fong  entered  the  hearing 
room.)  .  '  '  ,l  •  .  " ,J 

■'  Mr.  Bloch.  I  am  a  member  of  the  American  College  of  Trial  Law¬ 
yers,  and  of  the  American  Bar  Foundation.  Argtby  appointment  of 
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Senator  Talmadge  when  ho  was  Governor  of  Georgia,  for  7  yeare  I 
was  member  of  the  board  of  regents  from  the  University  of  Georgia, 

I  tell  you  this  personal  history  so  that  those  of  you  who  are  per¬ 
sonally  strangers  to  me  will  know  that  I  would  not  without  semes 
study  end  consideration  express  to  yonthe  opinion  which  I  shall  today 
express. 

Over  the  years,  I  have  had  the  opportunity  to  study  academically 
the  subject  matter  of  these  bills— have  also  had  the  opportunity  of 
trying  cases  involving  a'  great  many  of  the  principles  ,  here  involved. 

When  the  Congress  enacted  the  civil  rights  bill  of  1957,  Z  was  of 
counsel  for  those  who  attacked  it  as  unconstitutional.  The  District 
Court  for  the  Middle  District  of  Georgia,  Judge  T.  Hoyt  Davis,  de¬ 
clared  it  unconstitutionaj  (172  F-  Supp.  552).,  The  Government  ap¬ 
pealed  directly.  The  case  was  argued,  before  th^  Supreme  Court,  by 
Attorney  General  Rogers  and  me,  on  opposite  sides.  That  case,  sub 
nomine  Upited  fitates  v.  Romes  (86$  U&.  U)j  was  mentioned  by  At¬ 
torney  General  Katzenbacli  in  his  appearance  before  the  House  coin- 
mi  ttpeon  March  18,1965. ;  The  Supreme  Court  of  tjie  United  States 
reversed  Judge  Davis  ap  to  thevital  point  there  at  issue,  to  wit:  the 
proper  application  otUmted  States  v,  Reese  (92  tJ.S.  214).  The  Court 
refused  to  follow.  JudgeDaviaV  construction  of ,  the  Reefte  ease.  ... 

Zt  is  noteworthy  that  la*^  Jnne  in  the  Aptheker  case.  (84  S.  Ct.  1661 
(20))  (378  U.S*  500)  a  majority  of  the  Court  speaking,  through  Mr. 
Justice  Goldberg  held  that,  in  appraising  a  statute's  inhibitory  effect 
upon  personal  liberties,  the  court  pan  take  into  account  possible  ap¬ 
plications  of  the  statute  in  other  factual  contexts  besides  the  ones  at 
issue  in  the  cases  at  bar.  Therefore,  a  section  of  the  Subversive  Ac¬ 
tivities  Control  Act  making  it  a  felony  for  a  member  of  a  Communist 
organization  to  apply  for,  use,  or  attempt  to  use  a  passport  is  uncon¬ 
stitutional  on  ita  face, 

I  also  had  the  honor  and  privilege  of  representing  the  chairman  Of 
the  Democratic  Committee  of  Georgia,  John  Sammons  Bell,  now  a 
judge  of  the  Georgia  Court  of  Appeals,  the  lest  time  Georgia  was 
successful  before  the  Supreme  Court  of  the  United  States  lit  resisting 
an  attack  on  her  nominating  system  known  as  the  county  unit  system. 
HartsfeldVtSloan  (857U.S. 916). 

Then,  questions  of  that  nature  were  still  considered  to  be  political 
questions.  The  Courthftd  not  entered  the  political  thicket.  1111 

I  am  here  to  express  my  opinion  for  what  it  may  be  worth  to  you 
bn-  the  validity,,  as  a  matter  of  law,  of  the  bill  before  you.  I  shall  en¬ 
deavor  to  support  that  opinion  by  established  principles  of  constitu¬ 
tional  law— -which;  we  ate  told,  should  be  the  “law  of  the  land.” 

Were  I  a  judge,  X-would  attempt  to  approach  the  questions  involved 
bearing  in  mind  the  views  expressed  by  the  late  Justice  frankfurter  in! 
West  Virginia  State  Board  of  Education,  v.  Barnette  (819  U.S.  at  pp. 
646-847) :  •  -.  ==:■■  '  :  .  .  '  ;  "  ■  .. 

One  who  belongs  to  the  moat  ■vuitted  and  persecuted  minority  In  history  Is  not 
likely  to  be  Insensible  to  tbe  freedoms  guaranteed  by 'ohr  CohStltytlon.  Were  inf 
purely  personal  attitude  relevant  1 1 should  wholeheartedly  associotemyeeif'wltta 
the  general  libertarian  views  in  tbe  Court’s  opinion,  representing  as  they  do  tbs 
thought  and  action  of  a  lifetime. .  hut  &s  Judges  we  are  neither  Jew  oor  Geotlle, 
neither  Catholic  or  agnostic.  Wb  owe  equal  attachment  to  the  Constitution  add 
are  equally  bound  byour  judicial  obligations  whether  we  derive  our  citttonshfy 
from  the  earliest  or  the  latest  immigrants  to  these  shores.  As  a  member  of  this 
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Court,  I  &zn  aot  Justified  in  writing  my  privet*  notions  of  policy  into  tt  >  Con- 

^ferdlSjS^1^  dWly  1  **** ^  X  qw 

.; .-if.  occurs  to  ms  that  you  and  t  must  approach  the  probtoWfrott 
ifeftt  earn©  standpoint  You,  es  Senators;  I,  ae  a  lawyer,  took  sub¬ 
stantially  the  same  oatli,  to  uphold  and  defend  the  Constitutiw^of 
the  United  States,  j  r  -  . . 

Ae  a  member  of  the  same  faith  as  the  late  dhstioe,  I  have  thw  jjtaiv 
sanal.  interest^  too.  Over  the  ycars,  I  have  struggled  against  stretching 
and  distortions  of  pur.  Constitution*  .1  sincerely  believe,  that  the 
only  hope  any  American,  certainly  any  minority,  hajs.for  survival  is 
m  strict  construction  of  and  obedience  to  our  written  Constitution* 
If,  today,  those  in  power  can  stretch  and  distort  the  Constitution 
favorably  to  a  minority,  tomorrow,  another  and  adverse  group  risen 
to  power,  can  stretch  and  distort  it  to  destjjoy  that  minority, 

first  basic  problem  .fori,  us  to  decide ,  whether  or 
not  m  all  respects  this  bill  squares  with,  the  15th  amendment? 

That  amendment  is ; 


******  °*  016  of  the  United  States  to  vote  GhaU  not  be  denied 

w  abridged  by  the  United  States  or  by  any  State  on  account  of  race*-  color, 
or  previous  condition  of  servitude, 

2.  The  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation, j  *  h  .  ,  ;  ^  ( 

The  sole  power  given  to  Congress  by  that  amendment,  the  only 
appropriate  legislation  which  can  be  enacted  pursuant  to  it,  is  to  pir©^ 
vent  the  United  States  or  aiiy  State  from  denying  certain  people 
the  right  to  voteon  account  of  their  race  or  color* 

I  interpolate  to  make  perfectly  clear  what  I  moan  there,  that  tie 
Court  has  held,  and  held  it  in  the  Raines  case,  that  discrimination  by 
State  officers  panoplied  with  State  power  within  the  coUrse  of  their 
0  i  Ial  1S  discrimination  of  the  State  on  grounds  of  race  and 

color* ,  The  Supreme  Court  held  that  in  the  Rafales  case*  distinguish- 
mth*  old  Barnette  case  in  the  193d  U.S. 

That  amendment  does  not.  confer  the  right,  upon  Congress  to  confef 
upon  anyone the  right  to  vote.  ;  :r 

-The  15th  amendment  wub  declared  ratified.  March  30.  1870;  the 
14th  had  been  declared  ratified  July  28,  1868.  The  14th  contained 
a  provision: 


.  No  "J®*6  shall  tirohe  or  enforce  any  law  which  shall  abridge  tee  privilege  or 
jmmtuiJtlMofcitizeiieof  the  United  States  •*  *  •  _ 


At  that  time  the  constitution  of  the  State  of  Missouri  provided; 

'Bmy  male  ritieen  of  the  United  State*  shall  be  entitled  to  rote. 

On  October  1^  1872,  Mrs.  Virginia  Minor,  a  native  bom,  free,  white 
citizen  of  the  United  States  and  of  Missouri,  over  the  age  of  21,  wishing 
te  vote  for  presidential  electors,  sought  to  register  to  vote.  Being 
denied  that  privilege,,  she  brought  legal  action  contending  that  the 
Aussoun  laws  confining  the  right  of  suffrage  to  men  were  voidt 
,45®  argument  was  that  as  Mrs.  Minor  was  a  citizen,  she  had  the 
pght  of,  suffrage  as  one  of  the  privileges  and  immunities  of  citizen* 
snip  which  the  State  could  not  deny! 

In  deciding  against  Mrs.  Minor,  the  Court,  held  that  all  citizens 
we  not  necessarily  voters;  the  United  States,  lias  no  voters  in  the 
estates  of  its  own  creation;  the  elective  officers  of  the  United  States 
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are  U1  elected  directly  ‘ori  Mdireitftly  by  State  itftert; ;  the  Membti^ 
of  the  House  of  Representatives  are  chosen  bythepeoptaof  tlft 
States,  and  th£  electors--^ynonymous  with  voters— in  each  State  mnst 
have  the  qualifldations  requisite  for  electors  of  the  most  nutiiermia 
branch  of  the  State  legislature*  (Constitution,  art*  I,  sec,  2*)  1 '  - 

Minor  v.  Happ&raetty  88  US.  {Si  Wallace)  102, 170-1: 

Then,  as  nowj  no  citizen  regardless  of  sex  or  color  has  any  right 
under  the  Constitution  of  the  United  States  to  vote  for  electors  who, 
in  turn,  elect  the  President  and  Vice  President,  Each  State,  under 
the  Constitution  {art,  II,  sec*  2)  must  appoint  those  electors  in  such 
manner  as  the  legislature  thereof  may  direct  (ibid,  p*  171)* 

On  page  171,  the  Court;  speaking  through  Mr,  Chief  Justice  Waite, 
used  this  cogent  language : 

It  is  clear*  therefore,  we  tbluk  that  the  ConatltutloD  has  not  added  the  right 
of  Bfcfferoge  to  the  privileges  and  Immunities  as  they  existed  at  the  time  it  was 
adopted* 

All  that  was  said  with  respect  to  the  14th  amendment. 

;  The  impact  of  it  here  is  that  when  the  15th  amendment  was  adopted, 
it  did  not  deprive  the  States  of  their  constitutional  power  to  deter¬ 
mine  who  had  the  “right  to  vote”  under  article  !,  paragraph  %  or 
any  other  provision  of  the  Constitution*  It  simply  prevents  the 
States  from  using  the  laws  it  passes  so  as  to  deny  or  abridge  the 
colored  person’s  right  to  vote*  It  does  not  empower  the  Congress  to 
supersede  those  Iqws  by  enacting  statutes  to  replace  them  when  the 
State  statutes  are  used  to  abridge  or  deny* 

As  Minor  v.  Happersett  (at  p,  173)  clearly  points  out  in  some  detail 
when  the  Federal  Constitution  was  adopted,  in  no  State  were  all 
citizens  permitted  to  vote* 

:  Each  State  determined  for  Itself  who  should  have  that  power* 

To  illustrate,  at  the  time  of  the'  adoption  of  the  Constitution  the 
law  of  Connecticut  was  that  to  be  a  voter  a  person  had  to  be  one  who 
had  “maturity  in  years,  quite  and  peaceable  behavior,  a  civil  conversa¬ 
tion,  and  40  shillings  freehold  or  40  pounds  personal  estate” — 88  U.S* 
at  page  172 — New  York’s  of  that  day  is  equally  interesting— in  the 
same  place.  ^  ' 

Suppose  that  were  still  the  law  of  Connecticut,  and  suppose  it 
were  so  administered  by  the  State’s  officers  as  to  violate  the  15th 
amendment,  so  as  to  deprive  a  person  of  his  right  to  vote  by  reason 
of  his  race  or  color,  do  you  for  1  minute  think  that  the  Congress  would 
have  the  constitutional  power  to  wipe  tj*at  law  off  of  the  statute 
books  of  Connecticut,  and  substitute  its  own  notions  of  what  Con¬ 
necticut  citizens  had  the  right  to  vote? 

The  15th  amendment  was  simply  not  intended  to  confer  upon  tW 
Congress  the  power  to  enact  as  “appropriate  legislation”  legislation 
determining1  the  qualifications  of  voters  in  any  State,  or 'group  of 
States,  regardless  of  whether  or  not  that  State  or  those  States  nad 
violated  the  16th  amendment*  The  Federal  courts  can  prevent  such 
violation*  Neither  the  Congress  nor  the  courts  can  enact  laws  to 
replace  the  offending  laws.  ■ '  ' 

Every  case  on  the  subject  decided  from  1870  to  this  date  teaches 
the  correctness  of  that  statement 

1  "•  •  /'  ;  ‘ 
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''  1  the  power  of  Congress  to  legislate  at  all  upon  the  subject  of  voting  atSftato 
Section  a  rest£  upbn  the  IPth  &mendmeitt.d  It  does  hot  confer  the  tight  of  atriftags^ 
*|fat  It  Investa  citfaenMf  the  United  States  with  the  right  of  exemption:  from dl»* 
-crimination  In  the > exercise  of  the  elective  franchise  on  account  of  race*  colpr, 
^previous  condition  of  pervUude*  and  empowers  Congress  to  enforce  that  right 
^appropriatel^glalo^ot^ 

;; /Portions  of  anhdtpf  May  31, 1870,  not  Ita^gconfiaed  intheiroper-* 
Sftion  to  such  unlawful  discrimination  were  heS  to  be  beymd  the  lrn^t 
of  the  15th  amendment,  and  unauthorized. 

United jSiafe$Yt,IleGxeie£ o^92U.3.214  (1875)  : 

■  In  Minor  v.  Rappersettf  21  Wallace  178,  this  Court  decided  that  the  Constitu¬ 
tion  •  *  *  has  not  conferred  the  right  of  sufferage  upon  anyone,  and  that  the 
United  States  have  (sic)  no  voters  of  their  (sic)  own  creation  In 
the  States.  Iu  United  State*  v.  Reese,  et  al.t  supra,  p>  214,  It  held  that  the  15th 
amendment  has  Invested  the  citizens  of  the  United  States  wlh  a  new  constitu¬ 
tional.  right,  which  is  exemption  from  discrimination  in  the  exercise  of  the  elec¬ 
tive  franchise  on  account  of  race,  color,  or  previous  condition  of  servitude.  The 
tlgbt  to  vote  In  the  States  comes  from  the  States;  but  the  right  of  exemption 
from  the  prohibited  discrimination  homes  from  the  United  States.  The  first 
has  not  been  granted  or  secured  by  the  Constitution  of  the  United  States,  but 
the?  last  has  been* 

United  States  v*  Cruikshanfc*#2  U.S*  542,  the  KuKhm  Klan case; 
it  went  up  from  the  Northern  District  of  Georgia  directly  to  the  Su¬ 
preme  Court  Of  the  United  States,  '  / 

Even  a  territory  (Idaho)  in  1890  had  the  right  through  its  terri¬ 
torial  legislature  to  provide  that  no  person  who  taught  or  advised 
bigamy  or  polygamy,  or  to  enter  into  plural  or  celestial  marriage^  or 
who  was  a  member  of  any  order  or  organization  which  so  taught  should 
be  permitted  to  vote. 

DmmY.Beaaon^  133 U*S. 338  (1890) :  ^ 

Under  the  second  clause  of  article  II  of  the  Constitution,  the  legislatures  of 
the  several  States  have  exclusive  power  to  direct  the  manner  l£  which  thp 
electors  of  President  or  Vice  President  shall  be.  appointed.  Buch  appointment 
may  be  made  by  the  legislatures  directly,  or  by  popular  vote  In  districts,  or  by 
general  ticket,  ae  may  be  provided  by  the  legislature.  *  •  *  The  second  clause 
of  article  If  of  the  Constitution  was  not  amended  by  the  14tfa  and  lSth  amend¬ 
ments,  and  they  do  not  limit  the  power  of  appointment  to  the  particular  manner 
pursued  at  the  time  of  the  adoption  of  these  amendments,  or  secure  to  every 
male  inhabitant  of  a  State,  being  a  citizen  of  the  United  States,  the  right  from 
the  time  of  his  majority  to  vote  for  presidential  electors. . 

McPkersonv*  Blacker^  146 U.S-1  (1892) : 

The  Constitution  “^recognizes  that  the  people  act  through  their  rep¬ 
resentatives  in  the  .legislature,  and  leave#  it  to  the  legislature  exclu¬ 
sively  to  define  ,the  ruethod  of  effecting  the  object”  (of  appointing 
ejectors )  J  Tbi  d,  page  27. 

. .  The  doctrine  ofCnukshank  and  Reese  was  .explicitly  reaffirmed- 
it>id,  p,  £?* ,  / 

Gmn  and  Beal  v.  United  Stg,teey  238  TLS.  347  (191S)  was,  decided  by 
a  Court  oyep  which  Chief  Justice  White  presided.  Among  his  Associ- 
jrtes  were  Justice#  Oliver  Wendell  Holmes,  William  R.  pay  of;  Ohio, 
Charles  Evans  Hughes  of  New  York, 'Mah Ion  Pitney  of  New  jersey, 
r  This  case  should  be  most  carefully  considered  because  of  it,  and  its 
companion,  Myers  v.  Anderson^  238  IT.S.  308^the  Attorney  General 
stated  hefbre  the  House  committee  bn  March  18  last : 

The  "grandfather  clauses1'  of  Oklahoma  and  Maryland  were,  of  course,  voting 
qualifications.  Yet  they  had  to  bow  before  the  lESth  amemlxaeut  (manuscript, 
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, :  That  is  a  correct  statement*  They  did  have  to  bow  before  the  J5th 
amwdnient,  but- the  question  is  to  vrhati  ertenMift  tbe  pto vision? 
tha  Olahoma  const]  totioabaveto  wbow”%  They  had, to  “bow^.ft 
the  extent  of  being  eliminated,  but  it  was  not  even- contended  by  the 
TJnitfed  States  that  the  Congress  of  the  United  States  could  enact  some¬ 
thing  in  their  stead.  (See  238  U.S.  at  p.  35L)  The  language  of  t Ik 
;Gourt  cteiriy  indicates  that  no  such  power  *V6Uld  have  been  implied 
friom  the  words  of  the  ISth  amendment,  1  J  ^ 

That  language  is  this ;  -  [f ■  ■  --1,  '-V* 

The  15th  amendment  doea  not,  in  a  general  sense,  take  from  the  States  the 
power  over  auffruge  pocwessed  by  the  State*  frotn  the  beginning^  but  it  does  re* 
strict  the  power  of  the  United  States  or  the  States  to  abridge  or  deny  the  right 
of  a  citizen  of  the  United  'States  to  vote  on  account  of  race,  color,  or  previous 
condition  of  servitude.  While  the  15th  amendment  gives  no  right  of  miff  erase, 
as  Its  command  is  self -executing,  rights  of  suffrage  may  be  enjoyed  by  reason  cl 
the  striking  out  of  discrimination  against  the  exercise  of  the  right  (op*  dt  p 
847),  + 

What  the  court  did*  there  was  to  nullify  th^  grandfather  clause 
(hoi.  1)  and  to  decleare  that  ipso  facto  the  15th  amendment,  had 
stricken  the  word  “white”  from  the  phrase  “white  male  citizen15  in 
the  Oklahomaiaw, 

In  so  doing  (op,  cifc,,  p,  363)  the  Court  . fallowed  much  older  cases: 
jfFas  parte  Yarbrough  110  US,  651,  665-41  think  I  referred  to  the 
Crmkshanh  case  a  while  ago  as  being  the  K&  Kim  ease,;  The  Far* 
brmtffh  case  is  the  one  that  went  up  from  the  Northern  District  of 
Georgia,  The  Ovwkshank  case  went  up  to  Louisiana, 

&ea&Vi  Delatmdref  103  US,  87a  (1880)  :  ^  -  S1  . 

In  1959,  Guin.BE  well  as  Pope  v.  williams,  193  US.  621j  Mason  v* 
Missouri,  179  U.S,  328,  were  cited  in  support  of  the  propositions  that  a 
State- — ■  ,  -  ; 

may  *  *  *  apply  a  literacy7  teat  to  all  voters  irrespective  of  race  or  color  and 
that  the  States  have  long  been  held  to  have  broad  powerr  to  determine  t he 
cooditlona  under  which  the  right  of  suffrage  may  be  exercised, 

/  Lassiter  v,  N wtkampim  County  Boa?$  of  Klections^  360  tT.S,  45, 50 : 
^  In  that  case,  Justice  Douglas  writing  for  &  unanimous  court  said: 

,  ir$o  while  the  right  of  suffrage  is  established  and  guaranteed  by  the  ConsHti 
tlou  *  *  *  it  Js  subject  to  the  iuipqaitfob  of  State  standard?  which  are  not  dl* 
criminatory  and  which  do  hot  contravene  any  restriction  that  Congress  acting 
pursuant  to  its  constitutional  powers  has  Imposed  (op,  elk  p.  to )  * 

The  theory  of  this  bill  arid  of  the  Attorney  General  who  presents 
it  that  if  in  the  opinion  of  CongreS?  a  State  imposes  standards  - 
which  are  discriminatory,  or  applies  legal  standard?  (test  and  de¬ 
vices)  discriminatorily,  Congress  may,  by  statute,  divCst  that  State 
of  its  constitutional  power  or  determining  tie  conditions  upon  which 
the  right  of  suffrage  may  be  exercised;  may  substitute  its own  condi¬ 
tions,  and  may  do  all  of  that  retroactively,  * 

The  Constitution  gives  the  Congress  no  such  power  over  any  State 
of  this  Union,  North  or  South,  East  or  West,  Republican  or  Demo¬ 
crat.  f 

The  Attorney  General  at  page  89  of  the  manuscript  of  his  testimony 
before  the  House  correctly  quotes  from  Justice  Frankfurter5?  opinion 
in  OomilMon  v*  Lightfoot ,  364  US,  339, 347,  '  ' 

From  that  case,  too,  it  appears  that  the  Court  decided  that  if  a 
local  act  of  the  Alabama  Legislature  redefining  the  corporate  bound- 
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aty  of  had  as  its  purpose  the  removing  from  that  city  all 

but  4  or  8  of  ItS  460  Negro  voters  while  not  removing  a  single  white 
voter  or  resideht,  with  the  result  of  depriving  such  Negroes  of  bene¬ 
fits  of  residents  in' the  city  including  the  right  to  vote  ihmunieipal 
elections,  such 'act  Would  nevoid  as  violative  of  the  16  th  amendment: 

If  that  act,  or  any  act  like  it,  were  found  to  he  void,1  would:  if 
follow  that  Congress  could,  therefore,  deprive  the  Alabama  LegiBla, 
ture  of  all  fntuife  power  to  create  municipal  corporations!  :  ■  . 

If  such  be  the  lam^then  Congress,  under  the  guise  of  enforcing  the 
14th  and.  16th  amendments,  hf?  powVr  to  a*™p  ft"y  Stnta  legislature— 
not  merely  the  State  legislatives  of  the  Southern  States  but  .any 
State  legielatur&-*of  every  vestige  of  its  legislative  power.  ■  ' 

,If,  for  .exampl&  a  statute  droning  and  punishing  murder  should 
be  SO  administered  so  as,  in  the  opinion  of  Congress,  to  deprive  cer¬ 
tain  groups  of  the  equal  protection  of  the  laws,  then,  if  the  .  theory  of 
this  hill  ie  correct,  Congress  would  have  the  right  not  only  tp  nullify 
that  statute  but  to  enact  one  to  supplant  it,  ana  send  Federal  officers 
or  agents  intothp  State  to  enforce,  it.  And  if  the  Congress  hair  that 
right,  I  interpolate,  with  reference  to  criminal  laws,  it  has  the  right 
with  respect  to  juries,  civil  and  criminal;  it  has  the  right  with  re- 
speafc  toedueationj  ithaf  the.  right  with  respect  to  taxation,  because 
if  the  theory  of  this  bill  is  correct,  if  any  State— not  merely  a  South* 
em.Stato,  no^  ;  the  Statp  of  Illinois,  if  you  please,  or  the  State  of 
New  York  or  Massachusetts  or  Michigan — if  one  of  those  Statefi 
should  enact  a  tax  law  which’  was  disonminatorily  applied  so  as  to 
deny  someone  within  the  State  the  equal  protection  of  the  laws,  if 
the  theory  of  this  bill  is  correct}  then.  Congress  would  have  the  right 
not  only  to  nullify  that  discrimination,  but.tq  say  to  that  legislature, 
“Yoncannot  enact  any  more  tax  laws  until  you  prove  that  you  are  not 
going  to  discriminate  against  people  in  the  enforcement  of  it.” 

:  Now,  let  up  follow  through  on  that  some. 

(At  this  point  in  the  proceedings,  Senator  Hruska  entered  the 
hearing  room.)  t  ..  -  ■  ;•  ■ 

Mr.  Bnoou.  Nothing  in  any  case  ever  decided  by  the  Supreme 
Court  of  the  United  States  even  hints  at  any  such  power  whioH,  if. 
it  exists,  would  place  it  in  the  power  of  the  Federal  Government  to 
destroy  the  States  which  created  the  Federal  Government. 

The  three  most  recent  cases  cited  by  the  Attorney  General  are1 
Alabama  v„:  United  States,  371  U-S.  37;  United  States  v.  Mississippi, 
38  L.W.  4268  (Mar.  8,  IMS)  ;  Louisiana  v.  United  States,  88  L,W. 
4262  (Mai-.  8, 1968).  ' 

The  Al-abwma  case  is  a  per  curiam  case  based  on  United  Statei  v. 
Thomas,  362  t7.S.  68;  which’ simply  followed  and  applied  the  ItaineS 
case,  supra.  ■  : 

Nothing  in  the  Mississippi  case,  supra,  or  the  Louisiana  case,  Supra, 
even  hint  at  such  a  power  in  Congress,  impliedly  conferred  by  the 
15th  amendment.  , 

Even  if  there  wfere  direct,  uncontradicted  proof  that  the  election 
officials  were  under  direct  State  authority  purposely  and  universally 
Using  valid  literacy  teats — tests  and  devices — to  deny  the  right  of 
Negroes  to  vote,  such  would  hot  authorize  the  Congress  to  annul  those 
valid  literacy  tests  and  enact  laws  supplanting  the  State’s  laws,  ot 
even  to  annul  those  valid  literacy  tests. 
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.  A  fortiori,  Congress  has  no  such  power  when  the  so-calleil  guilt  o{ 
a  State  or  subdivision  is  based  on  a  presumption,  or  presumptions. 

And  even  the  more  strongly,  Congress  has  no  such  power  when 
the  presumptions  arc  based  on  conclusions  reached  by  the  applica¬ 
tion  of  an  arbitrary  percentage  which  is  a  part  of  such  presumption 
to  sui. arbitrary  past  date. 

. .  In  the  first  place  such  a  method  of  procedure  is  violative  of  article 
I,  section  9,  paragraph  3  of  the  Constitution  which  provides :  ; 

1  No  Bill  of  Attainder  or  ex  poet  facto  Law  shall  be  passed. 

Legislative  acts,  no  matter  what  their  form,  that  apply  either  to 
named  individuals  or  to  easily  ascertainable  members  of  a  group 
in  such  a  way  as  to  inflict  punishment  on  them  without  a  judicial  trial 
ire  “bills  of  attainder”  prohibited  by  this  clause  of  the  Constitution. 

United,  States  v.  Lovett,  328  U.S.  303 : 

A  bill  of  attainder  is  defined  to  be  “a  legislative  act  which  inflicts 
punishment  without  judicial  trial”  where  the  legislative  body  exer¬ 
cises  the  office  of  judge,  and  assumes  judicial  magistracy,  end  proi¬ 
nounces  on  tlie  guilt  of  a  party  without  any  of  the  forms  or  safe¬ 
guards  of  a  trial  and  fixes  the  punishment.” 

In  re  De  Giacomo,  7  Fed.  Cases  No.  3747 : 

'  See :  Cummings  v.  Missouri,  4  Wallace  877;  883;  Ea>  parte  Garland , 
4  Wallace  333. 

(At  this  point  in  the  proceedings,  Senator  Ervin  entered  the  hear¬ 
ing  room.) 

;  Mr.  BiiOCH.  In  the  Cummings  case,  it  was  held  thata  State,  under 
the  form  of  creating  a  qualification  or  attaching  a  condition,  could  not 
ih  effect  Inflict  a  punishment  for  a  past  act  which’  was  not  punishable 
at  the  time  it  was  committed.  Deprivation  Or  Suspension  of  any  civil 
rights  for  past  conduct  is  punishment  for  such  conduct.  There  a  Mis-' 
souri  statute,  which  sought  to  bar  Bey.  Mr.  Cummings,  a  priest  of  the 
Boman  Catholic  Church,  from  teaching  and  preaching  by  reason  of 
liis  past  allegiance  to  the  Confederacy,  was  declared  invalid. 

In  Eat  parte  Garland ,  supra,  the  Court  said : 

T  Exclusion  from  the  practice  of  law  In  the  Federal  court-9*  or  from  any  of  the 
ordinary  avocations  of  life  for  past  conduct  te  punishment  for  such  eon* 
duct.  ■*  *  ■  *  The  act  being  of  this  character  partakes  of  the  nature  of  a  bill  of 
paint  and  penalties,  and  is  subject  to  the  constitutional  Inhibition  .against  the 
passage  of  bills  of  attainder.  *  *  * 

.  The  Garland  of  that  case  decided  in  1866' was  A,  H,  Garland,  Esq. — 
a  lawyer  of  Arkansas— who  afterward  (1888-89)  became  an  Attor¬ 
ney  General  of  the  United  States  under  President  Cleveland. 

An  ex  post  facto  law  is  one  which  imposes  a  punishment  for  an  act 
which  was  not  punishable  at  the  time  it  was  committed;  or  a  punish¬ 
ment  in  addition  to  that  then  prescribed. 

Burgessy.  Salm/m,  97  U-S.  384 : 

See  also  U.S,  y,  Trans-Missouri  Freight  Association.^  166  U-S.  690. 

I  am  glad  to  see  that  Senator  Ervin  came  in  just  at  this  time  because 
I  happened  to  notice  in  the  New  York  Times  this  morning  that  a  col¬ 
umnist— I  believe  it  is  on  page  28  of  the  New  York  Times  of  this 
morning— disagrees,  with  Senator  Ervin’s,  opinion  of  law  that  this  if) 
an  ex  post  facto  law.  If  it  is  any  comfort  to  Senator  Ervin,  I  agre$ 
with  him.  .  ■  .  ,  ,  . 
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Senator  Ervin*  I  think  I  can  truthfully  say  that  up  to  the  present 
moment  the  Supreme  Court  of  the  United  States  does  also  in  the  Ew 
parte  Garland ,  Em  parte  Cummings,  and  also  in  the  Lovett  case*  ^  , 

Mr,  Bloch.  Yes,  sir;  and  Burgess  v,  Salmon,  97  U.3*  and  United 
States  v*  Trans-Missouri  Freight  Association* 

I  did  notice  this  in  that  column,  if  I  may  interpolate*  It  was  of 
Borne  interest  to  me  that  the  writer  said  that  all  that  the  bill  tried  to 
do  was  to  seek  to  correct  violations  of  law  in  the  Constitution  that  has 
existed  for  nearly  a  century*  Why  whenever  I  read  anything  like  that, 
I  iast  have  to  take  the  opportunity  of  saying  something  in  opposition 
to  it  When  we  are  accused  of  violating  the  law  for  a  period  of  a 
century,  I  wonder  if  the  man  who  wrote  that — I  wonder  if  people  who 
write  things  like  that  realize  that  what  we  did  in  the  South  over  a 
period  from  the  time  that  the  14th  amendment  was  adopted  in  1868, 
up  until  1954,  a  period  of  almost  a  century,  what  we  did  was  to  follow 
the  law*  We  did  not  make  the  law*  The  separate-but-equal  doctrine 
was  not  pronounced  by  the  courts  of  the  South*  The  separate-but- 
equal  doctrine  did  not  originate  in  the  South*  The  separate-but-equal 
doctrine  originated  in  the  State  of  Massachusetts,  even  before  the  14th 
amendment  was  decided,  in  1845,  before  the  14th  amendment  was 
adopted,  I  mean.  The  Supreme  Judicial  Court  of  Massachusetts  in 
the  case  of  Roberts  v,  Boston ,  construing  a  similar  provision  in  the 
Massachusetts  Constitution,  was  the  originator  of  the  separate-bub- 
equal  doctrine*  And  after  the  14th  amendment  was  adopted,  \he 
sepurate-but-emial  doctrine  did  not  originate  in  Plessey  v,  Ferguson 
in  the  183d  U,8,  in  1896,  The  sepamte-but-equal  doctrine  origi¬ 
nated  in  Indiana  in  the  case  of  Oor&u  v*  Carter^  and  in  Ohio  in  the 
McGan  case,  and  in  New  York*  That  is  where  the  separate-bub* 
equal  doctrine  originated,  and  in  California  in  Ward  v*  Flood,  and 
those  coses  decided  over  a  period  of  time  1870  or  1872  up  until  1900 
were  the  progenitors  of  Plessey  v,  Ferguson,  and  we  in  the  South  fol¬ 
lowed  the  law,  the  law  of  the  land  as  it  was  established  by  the  Supreme 
Court  of  the  United  States  in  Plessey  v,  Ferguson  in  an  eight  to  one 
decision,  the  only  dissenter  being  tha  elder  Justice  Harlan* 

We  are  accused  of  violating  the  14th  amendment  and  the  15th 
amendment  over  a  period  of  a  century.  It  is  simply  not  so* 

;  Why  up  until  1944  Democratic  white  primaries  were  perfectly  legal 
and  constitutional  under  the  law  of  the  land  as  decided  by  the  Supreme 
Court  of  the  United  States*  and  that  is  what  we  are  supposed  to  fol¬ 
low,  We  are  not  supposed  to  decide  which  law  we  will  obey  either. 
We  are  supposed  to  follow  wlrnt  the  Supreme  Court  of  the  United 
States  says  is  the  law,  unless  a  test  case  is  to  be  made  by  agreement 
with  somebody.  . 

In  1935 — as  late  as  1935,  the  Supreme  Court  of  the  United  States 
held  that  a  Democratic  white  primary  was  perfectly  legal  under  the 
14th  and  15th  amendment,  and  under  the  law  of  Texas  it  existed  at 
that  time.  In  1944, 9  years  later,  without  one  word  of  the  14th  amend¬ 
ment  or  the  15th  amendment  having  been  changed,  but  the  personnel 
of  the  Court  having  changed  somewhat,  and  other  circumstances  hav¬ 
ing  changed,  why  the  Supreme  Court  of  the  United  States  reversed 
itself  and  nullified  the  ease  of  Grover  v.  Townsend ,  reversed  it  and 
removed  it;  and  in  Smith  v*  Alright,  in  821  U.S*,  held  that  the  Texas 
statutes  which  provided  for  Democratic  white  primaries  or  any  other 
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parties*  white  primaries  were  violative  of  the  14th  and  Ifith  amend¬ 
ments,  and  since  then  Democratic  white  primaries  have  been  a  thing 
of  the  past.  We  have  obeyed  the  law  as  it  was  pronounced  by  the 
Supreme  Court*  .  .. 

By  the  same  token  I  mentioned  a  while  ago  the  county  unit  system. 
We  liad  the  county  unit  system  in  Geoigia  as  far  back  as  I  can  remem¬ 
ber  and  as  far  back  as  I  have  read*  f  think  the  Constitution  of  the 
United  States  was  adopted  by  Georgia  under  a  legislature  elected 
under  the  county  unit  system  at  that  time*  We  had  it  in  our  nominat¬ 
ing  system  purely  and  simply  in  Georgia*  Four  or  five  times  people 
sought  to  nullify  that  county  unit  system*  As  I  stated  at  the  outset 
of  my  memorandum,  I  had  the  honor  to  represent  the  State  of  Georgia 
in  one  or  two  of  those  cas^s;  I  had  the  honor  to  represent  the  State  of 
Georgia  in  the  last  one  of  them  in  which  the  Court  refused  to  interfere 
with  the  county  unit  system,  and  by  a  vote  of  5  to  4* 

When  Gray  v.  Sawder#  came  along  recently  in  the  last  2  or  8  years 
and  nullified  the  county  unit  system,  we  obeyed  it,  and  we  no  longer 
have  the  county  unit  system  in  Georgia,  although  in  a  fair  debate  with 
aiiy  party,  that  decision  could  be  torn  to  pieces  because  the  Court  ab¬ 
solutely  overlooked  the  fact  that  Gray  v,  Sanders  was  nothing  but  a 
jiomi  nati  ng  system.  It  was  not  an  elective  system* 

It  was  in  that  decision*  Gray  v.  Sanders^  that  the  phrase  “one  man — 
one  vote”  originated*  I  have  often  wondered  why  Georgia’s  county 
unit  system  has  been  nullified  by  the  Supreme  Court  of  the  United 
States— a  nominating  system  pure  and  simple  in  Gray  v.  Sanders— 
and  yet  the  State  of  New  York,  for  the  sake  of  example,  can  nominate 
people,  nominate  officers  by  convention  in  which  tlie  one  man — one 
vote  rule  does  not  apply* 

I  have  digressed  somewhat,  but  it  has  something  to  do  with  the 
general  subject  certainly  because  I  resent  the  implication,  not  an  impli¬ 
cation,  I  resent  the  expression  that  we  in  the  South — regardless  of 
what  State  we  come  from*  hist  so  we  are  south  of  the  river  over  here — 
we  are  law  violators.  Why,  we  seek  to  obey  the  law,  wo  lawyers 
certainly. 

Senator  Dihicgen.  Mr,  Bloch,  may  I  interpose  an  observation? 

Mr.  Bloch.  If  I  can  hear  you,  sir* 

Senator  Dirksen*  First,  let  me  say  how  glad  I  am  to  see  you  again, 
because  years  ago  when  I  was  a  Member  of  the  House  of  Ifepresenta- 
tives,  we  used  to  have  frequent  visits  when  you  came  to  Washington, 
and  we  had  opportunity  to  visit  in  the  lobby  of  the  Mayflower  Hotel* 
I  think  you  remember*  So  I  am  delighted  to  see  you*  I  did  not  see 
the  New  York  Times  article,  but  I  was  iust  going  to  observe  that  with 
respect  to  Plw&ey  v.  Ferguson ,  where  the  separate  but  equal  doctrine 
was  at  least  sanctioned  by  the  High  Court,  that  was  struck  down  58 
years  later  by  the  Supreme  Court  in  the  Brown  case.  Also  in  the 
Tklelmxd  case  there  was  an  unbroken  line  of  decision  in  every  court 
that  I  remember  for  a  period  of  100  years,  but  in  our  own  time  a 
contemporary  court  also  struck  down  all  those  decisions* 

So  those  tilings  happen,  and  who  shall  say  what  the  opinion  and 
evaluation  of  the  Supreme  Court  of  the  United  States  in  the  year  of 
our  Lord  1965  will  be  ? 

Mr.  Bloch*  No,  sir*  But  I  am  jglad  the  Senator  referred  to  the  old 
days  when  our  hair  was — when  mine  was  darker,  perhaps  yours  was 
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lighter.  1  wondft r  it  th»  Senator  has  ever  mad  the  5n?wwi  <iAaafrom 
S is  standpoint.  Tima  and  time  again;  four  or  Are  tunes:  in  tkeoourae 
of  the  Brown  decision,  the  Supreme  Court  of  the  United  States  says 
in  the  field  of  public  education  the  doctrine  of  separate  but  equal'  had 
no  place.  That  is  all  that  Brown  v,  Topeka  decided,  that  is  aB 
Brown  v.  Topeka  or  any  of  its  companion  cases  decided,  that  in  the 
field  of  public  education  the  doctrine  of  separate  but  equal  has  no 
place.  And  it  bases  that  opinion  upon  the  opinions  of  expert^ 
psychologists,  physiologists,  and  whatnot,  who  said  that  compulsory 
segregation  in  the  public  schools  was  harmful  to  the  children  who 
were  segregated  by  public  law. 

I  have  seen  no  decisions  of  the  Supreme  Court  of  the  United  States, 
no  opinion  from  that  day  to  this  which  applies  and  gives  reasons  for 
the  application  of  the  theory  of  Brown  v*  Topeka^  the  public  school 
case  to  golf  courses,  to  swimming  pools,  ana  yet  they  are  all  now 
banned. 

The  separate  but  equal  doctrine  is  gone  with  respect  to  all  of  those* 
because' the  lower  Federal  courts  have  decided  that  the  principle  of 
Brown  v,  Topeka  applies  not.  only  to  schools  but  to  swimming  pools, 
to  bathing  beaches,  to  bowling  alleys,  to  restaurants,  to  basest  to 
whatnot,  to  anything  you  may  think  of*  I  have  often  wondered  why. 
But  I  have  seen  no  expression  of  opinion  of  the  Supreme  Court  of  the 
United  States  why. 

Mow,  if  I  have  overlooked  something,  I  would  certainly  love  to  see 
it,  because  I  cannot  see,  I  have  never  been  able  to  see  why  the 
rationale  of  the  school  case  applied  to  a  swimming  pool  or  a  bathing 
beach  or  a  golf  course.  But  the  separate  but  equal  doctrine  is  gone. 
It  is  no  longer  a  part  of  the  law  of  the  land,  and  we  recognize  that* 

Senator  Eimw,  If  I  may  interject  now,  I  see  this  article  in  the 
New  York  Times  written  by  Tom  Wicker.  #  Tom  is  a  fine  journalist. 
I  have  never  heard  him  charged  with  studying  such  a  dead  science  aS 
constitutional  law,  so  unfortunately  Tom  did  not  seem  to  understand 
what  my  position  was.  He  said : 

Some  of  the  charges  against  this  bill  are  constitutional.  For  Instance,  the 
remarkable  contention  of  the  Senator  from  North  Carolina  that  the  hill  ex  post 
facto  seeks  to  correct  violations  of  law  In  the  Constitution  that  have  existed 
for  nearly  a  century. 

I  can  say  that  at  no  time  since  the  beginning  of  the  world  down 
to  this  moment  has  Senator  Sam  J.  Ervin  from  North  Carolina  evet 
said  that  an  ex  poet  facto  law  tried  to  prevent  violations  of  the  law  os 
to  future  violations,  but  he  does  say  it  is  ex  post  facto  to  try  to  make 
something  dependent  on  what  1ms  already  happened  in  the  pa$t,  and 
that  is  exactly  what  this  bill  does. 

It  says  to  the  States  and  political  subdivisions  if  you  did  not  have 
registered  SO  percent  of  your  population  of  a  voting  age,  or  that  many 
did  not  vote  in  November  1&64.  that  you  are  guilty  under  this  act  or  tire 
assumed  to  be  guilty,  and  nothing  you  can  do  in  the  future,  nothing 
you  can  do  after  you  pass  this  law,  will  wipe  out  your  guilt* 

If  that  is  not  ex  post  facto,  it  changes  the  rules  of  evidence  which 
is  another  aspect  of  ex  post  facto  law.  It  applies  a  lesser  degree  of 
evidence  which  would  not  be  considered  to  make  out  a  case  in  any 
court  at  the  time  the  event  occurred*  It  tries  to  legislate  a  rule  of 
evidence  to  apply  to  something  that  happened  in  the  past  and  says 
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something,  is  going  to  happen  in  the  future*  If  this  is  not  ex  poet 
facto  ana  not  a  bill  of  attainder,  we  do  not  have  any  ex  post  facto  larch, 
doweJ  ■  -.-r  ■■  ■ 

Mr*1  BLocH.The  very  next  part  of  my.  memorandum/  Senator, 
applies  to  that  In  the  light  of  these  eases,  the  Garlmd  case,  the 
Vummmga  case, Burgess  v.  Salmon ,  andof  manv  others  of  like  nature 
which  could  be  cited,  and  of  others  which  will  be  hereinafter  cited, 
pass  on  to  an  examination  of  section  3  (a)  of  this  bill. 

Senator  Ervin.  In  the  Cummings  case  there  was  this  hysteria 
that  has  provoked  things  to  such  an  extent*  The  Court  said  in  effect 
that  they  would  rather  for  a  man  to  go  to  hell  than  to  have  his  soul’s 
salvation  depend  upon  the  preaching  of  a  man  who  had  some  sym¬ 
pathetic  attitude  toward  confession. 

Mr,  Bloch*  Yes,  sir,  in  the  Cummings  case,  as  I  said  just  before 
you  came  in,  Mr*  Cummings  or  Reverend  Cummings  was  a  Catholic 

Eriest,  who  was  an  adherent  of  the  Confederacy  during  the  War 
etween  the  States*  The  State  of  Missouri  after  the  war  passed  a 
statute  or  put  in  the  constitution  that  no  onje  who  had  been  an 
adherent  of  the  Confederacy  could  teach  or  preach,  and  the  Reverend 
Mr.  Cummings  did  not  pay  any  attention  to  it,  and  he  was  about  to 
be  punished  when  he  sued  under  a  writ  of  habeas  corpus,  and  in  the 
same  volume  there  was  a  lawyer  from  Little  Rock,  Ark.,  Mr.  Gar¬ 
land — my  late  senior  partner  knew  him,  served  in  Washington  with 
him  under  the  administration  of  President  Cleveland,  he  called  him 
Gus  Garland,  A.  H.  Garland;  my  late  senior  partner,  or  was  it  my 
late  teacher,  was  an  assistant  attorney  general  at  that  time,  so  I 
learned  all  about  the  Garland  case  a  long,  long  time  ago. 

Garland  refused  to  take  the  oath  of  allegiance  in  1866,  and  thereby 
was  deprived  of  the  right  to  practice  law  in  the  Federal  courts  under 
an  act  of  Congress,  and  that  act  of  Congress  was  declared  unconstitu¬ 
tional  a being  an  ex  post  facto  law.  And  Mr.  Garland  was  per¬ 
mitted  to  practice  law,  and  not  only  that,  but  when  Grover  Cleveland 
was  elected  President  of  the  United  States,  Gus  Garland,  A.  H.  Gar¬ 
land,  became  Attorney  General.  So  there  are  such  things  as  ex  post 
facto  laws. 

Section B( a)  is: 

No  person  shall  he  denied  the  right  to  vote  In  any  Federal,  State  or  local 
election  because  of  hlH  failure  to  comply  with  any  test  or  device,  In  any  State  or 
in  any  political  subdivision  of  fl  State  which — 

(1)  the  Attorney  General  determines  maintained  on  November  1,  1064* 
any  teat  or  device  a«  a  qualification  for  voting,  and  with  respect  to  which 
(2)  the  Director  of  the  Census  determines  that  less  than  50  per  centum 
of  the  persons  of  voting  age  residing  therein  were  registered  on  November  1, 
1064  or 

that  less  than  fiO  per  centum  of  such  persona  voted  In  the  presidential 
election  of  November  1904. 

The  phrase  “test  or  device15  is  defined  in  section  3(b) ;  the  phrase 
ia  practically  synonymous  with  what  the  courts  have  been _de nominal- 
ing  as  “literacy  tests,”  or  “conditions  under  which  the  right  of  suf¬ 
frage  may  be  exercised.”  . 

I  do  not  appear  here  for  the  .State  of  Georgia.  I  am  not  an  officer 
of  the  State  or  Georgia.  Because  of  being  practically  a  lifelong  resi: 
dent  of  the  State  of  Georgia  I  am  more  familiar  with  the  facts  there 
than  I  am  witli  those  of  any  other  State,  The  effect  of  those  provi- 
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ions  canbei  better  understood  if  they  are  applied  to  a  real*  factual  ait- 
imtionjso  I  apply  them  to  Georgia. 

We  know,  or  course,  that  we  do  have  statutes  creating  voting  teste 
in  Georgia  aiich  as  those  held  to  be  Valid  in  the  Northampton  County 
case,  supra— which  by  the  way  was  written  by  Mr,  Justice  Douglas. 

;  We  Know,  too,  that  ip  the  Attorney  GeneraPs  testimony  before  the 
House  cotnmittee,  supra  (p.31)  he  said;  ■: 

I  turo  uow  to  the  information  we  have  regarding  the  Impact  of  section  8(a). 
Tests  and  devices  would  be  prohibited  In  Louisiana;  Mississippi,  Alabama, 
Georgia,  South  Carolina,  Virginia*  and  Alaska,  84  counties  In  North  Carolina,  and 
1  county  in  Arizona,,  Elsewhere,  ther  testa  and  devices' would  remain  v&lfd, 
and  similarly,  the  registration  system  would  remain  exclusively  in  the  control 
of  State  officials. 

So  the  United  States  of  America  would  be  divided  into  two  groups, 
thegood  and  the  bad,  if  you  please. 

The  “good” — 41  States  and  a  portion  of  2  others — could  go  on  exer¬ 
cising  their  rights  and  freedoms,  and  enforcing  their  statutes. 

The  “bad” — seven  and  a  portion  of  those  two  others — could  not. 

Senator  Ervin.  I  have  a  question  that  goes  to  the  heart  of  this 
formula.  I  do  not  know  whether  you  wouldrather  I  postpone  it  until 
you  finish  your  paper  or  not.  I  will  postpone  my  question  or  ask  it 
now  about  this  formula. 

Mr.  Bloch.  Do  you  want  to  go  ahead  and  ask  the  question} 

Senator  Ervin.  Well,  if  election  officials  in  a  State  or  county  are 
practicing  discrimination  against  a  person  in  violation  of  the  16th 
amendment,  does  that  discrimination  not  reflect  itself  in  the  registra¬ 
tion  rather  than  in  the  number  of  those  who  vote  ¥ 

Mr.  Bloch.  Yes,  ^ 

Senator  Ervin.  In  other  words,  if  they  discriminate  against  a  man 
on  the  basis  of  his  race  or  color  in  violation  of  the  15th  amendment, 
they  deny  him  the  right  to  register,  do  they  not,  but  after  he  has 
once  registered,  he  lias  an  absolute  right  to  vote,  does  he  not! 

Mr,  Bloch,  Yes,  sir. 

Senator  Ervin.  And  the  discrimination  cannot  be  practiced  by 
them  after  they  have  passed  upon  his  qualifications  and  found  him 
qualified  and  registered  him.  So  that  oeing  so,  the  test  about  the 
number  of  people  voting  has  no  relation  whatsoever  to  the  discrimina¬ 
tion,  does  it  ¥ 

Mr.  Blooil  Not  at  all.  I  will  develop  that  a  little  later,  too. 

Senator  Kennedy.  Will  the  Senator  yield  ?  Could  I  ask  a  question 
if  the  Senator  would  yield  ? 

Mr.  Blocit,  Yes,  sir. 

Senator  Kennedy.  On  that  very  point  could  you  not  foresee  the 
possibility  of  intimidation  to  an  individual  so  that  he  might  not  vote 
and  therefore  the  fact  that  he  did  not  vote  would  vitally  affect  the 
formula  which-has  been  placed  in  this  legislation ! 

Mr,  Bloci-i.  I  do  not  know  if  I  get  your  question  exactly,  Senator, 
because  I  do  not  hear  as  well  as  I  should  even  with  these  things  on. 

Senator  Kennedy.  I  was  just  asking,  following  the  reasoning  of  my 
distinguished  colleague  on  the  question  whether  after  a  person  lias  at¬ 
tained  th6  abtolute  right  to  register  that  he  does'  have  the  right  to  vote, 
if  you  could  see  the  possibility  that  if  an  individual  who  was 
registered,  and  registered  under  State  laws,  might  not  be  able  to  vote 
because— as  has  been  alleged  and  as  has  been  presented  by  the  Attorney 


General  in  his  testimony— there  could  be  the  possibility  of  either,  ^ 
^intimidation  so  that  he  would  not  have  a  change  jty  vote  or,  two,  h^ 
cause  of  conduct  at  the  various  courthouses  or.  the:  places  of  voting, 
that  perhaps  hie  vote  would  not  be  counted..  In  such  situations  these 
facts  would  be  related,  as  I  understand  it,  in  the  formula which,  has 
been  derived  and  specified  in  this  legislation,  which,  relfdss  to  the 
number  of  people  who  voted  in  elections  and  tbp  number  of  people 
that  were  registered  for  an  election.  ’  , 

V;;'My  only  pointr^-and  Iwant  you  certainly  to  cbntihue-4s  that  I  think 
that  this  is  a  consideration  at  least,  it;  is  in  my'  mind,  in  evaluating 

i,f  Mri  Bloch.  Whether  helps  or  whether  it  hurts,  of  course,  I  can 
see  that  a  man,  white  or  black,  Jew  or  gentile,  Catholic  or  Protestant, 
might  be  registered,  might  be  permitted  to  register,  and  even  after  he 
wns  registered  somebody  might  abridge  or  deny  his  right  to  vots,.even 
though  be  had  been  qualified  to  register.  Some  of  the  cases  hold  that 
the  registration  process  is  a  part  of  the  voting  process,  and  that  it  is  a 
deiiiaq  it  is  an  abridgement  or  denial  under  the  16th  amendment  to 
discriminate  against  a  man  or  woman  in  the  registration  process  just 
as  well  as iii  the  actual  voting  process. 

" 1  But,  of  course,  I  can  see  that  even  though  he  is  registered,  that  the 
deprivation  or  abridgement  m^y  come  in  after  the  registration.  Bui 
as  1  shall  ^msentlk  point7  out  in  the  discussion,  I  do  not  think  that  it 
followsfrom  the  formula  given  here  that  it  is  a;  valid  presumption  of 
a  violation  of  the  15th  amendment. 

■  Senator  Kennedy.  Thank  you. 

(At  this  point  in  the  proceedings,  Senator  Fong  left  the  hearing 
room.) 

- .  Mr.  Bloch.  It  is  striking  that  of  the  bad  seven,  the  electoral  votes, 
as  a  result  of  the  1964  election,  of  five  of  them  were  cast  for  the  Re¬ 
publican  candidate,  and  save  for  his  home  State,  were  the  sole  five 
who  voted  for  the  Republican  candidate. 


1 1  uiyfw  1  bM  nmv  oiu  *'4  mivmvj  i  w  '.AVM  t  OB'in  *  h  t  ■ 


qualifications  would  be  swept  aside  because  by  the  edict  of  the  Direc¬ 
tor  of  the  Census  because  of  the  supposition  that  50  percent  of  all  per¬ 
sons  of  voting  age  residing  in  Georgia  were  not  registered  on  Novem¬ 
ber  1, 1964,  or  because  of  the  supposition  or  fact  that  less  than  50  per¬ 
cent  of  all  persons  of  voting  age  residing  in  Georgia  did  not  vote  in  the 
presidential  election  of  1964. 

(At  this  point  in  the  proceedings,  Senator  Dirksen  left  the  hearing 
room.) 

.  Mr.  Bloch.  That  is  the  problem  that  the  Senator  from  Massachu¬ 
setts  addressed  himself  to.  Regardless  of  the  fact  that  50  percent  may 
have  been  registered,  that  50  percent  of  them  did  not  vote.  Now,  let 
us  see  about  that. 

Based  on  one  or  both  of  those  states. of  fact,  the  Congress  of  the 
United^  States  would  be  adjudicating  that  Georgia  is  now  guilty  of 
abridging  or  denying  the  rights  of  Negroes  to  vote  ou  account  of  tneir 
raceorcolor. 

.  And  what  would  be  the  basis  or  bases  of  such  an  adjudication! 
Either  oneortwo,  or  maybe  both.  ; 

One  might  be :  50  percent  of  all  persons  of  voting  age  residing  in 
Georgia  were  not  registered  5  months  ago  on  November  1,  1964,  so 
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fthm  that  we  presume  that  you  are  denying  orabridging  the  rights  hot 
of  ttU  persons  in  your  State  but  of  Negroes,  ta-vote.  •  • •;  :'v/ 

-  The  other,  and  the  only  others  would  be  or  might  bev.  BO  percent  of 
all  persons  of  voting  age  residing  in  Georgia  <U&  not  vote  in  thepreei- 
dential  election  of  November  18«4  (which,  by  the  way,  our  legislature 
was  not  compelled  under  the  Federal  Constitution  or  etntutee'to  hold) 
no  we  from  that  presume  that  you  are  denying  or  abridging  the  right, 
not  of  all  persona  in  your  State,  butofNegroeslo  vote., : '  * 

Whichever  “determination”  of  the  Director  of  the -  Census  may  be 
used,  the -consequences  on  Georgia  arid  the  impact  bn  her  lafrs  is  equally 
unjustified,  invalid,  and  not  justified  by  any  principle  of  constitutional 
law  heretofore  known.  '  ‘  . 

In  my  suppositions,  I  have  used  Georgia  as  the  example.  The'deter- 
mination  and  the  result  in  any  other  State  would  be  just  as  invalid. 

The  dates  are  purely  arbitrary:'  ' 

The  percentage  Used  is  equally  arbitrary. 

The  events  are  purely  arbitrary. 

The  supposed  result  from  the  facts  determined  is  purely  arbitrary. 
'  The  testimony  of  the  Attorney  General  (p.  31)  shows  just  hoiv  Arbi¬ 
trary  the  “triggering”  is.  Said  he: 

.  The  premise  of  section  3(a),  as  I  have  said,  is  that  the  coincidence  of  low  elec¬ 
toral  participation  and  the  use  of  tests  and  devices  results  from  racial  discrimi¬ 
nation  in  the  administration  of  the  tests  and  devices.  That  this  premiss  Is 
generally  valid  Is  demonstrated  by  the  fact  that  of  the  six  States  in  which  teats 
and  devices  would  be  banned  statewide  by  section  3(a),  voting  discrimination 
has  unquestionably  been  widespread  In  alt  but  South  Carolina  and  Virginia,  and 
other  forms  of  racial  discrimination,  suggestive  of  voting  discrimination,  are  gen¬ 
eral  in  both  of  these  States. 

I  interpolate  there,  and  I  ask  the  Senators  to  hear  this  in  mind. 
The  Attorney  General  of  the  United  States  in  that  testimony  before 
the  House,  last  week  I  think  it  was,  said  that  in  the  six  States  in  which 
tests  and  devices  would  be  banned,  statewide  voting  discrimination 
has  been  widespread  in  all  but  South  Carolina  and  Virginia.  Now, 
that  is  a  statement  of  the  Attorney  Genoral  of  the  United  States  thftt 
voting  discrimination  has  been  widespread  in  the  States  of  Mississippi, 
Alabama,  Louisiana,  and  Georgia,  well,  I  leave  to  one  side  for  the 
moment  Alabama  and  Mississippi  and  Louisiana,  hut  that  is  a  state¬ 
ment  of  the  Attorney  General  of  the  United  States  that  voting  dis¬ 
crimination  has  been  widespread  in  Georgia,  Now,  bear  that  in  mind 
as  we  go  along  here  for  a  few  minutes. 

The  New  York  Times  of  March  18  editorially  said  of  the  "drafters’* 
of  this  bill  in  the  Justice  Department : 

But  they  have  been  both  invent lv&  and  inexorable  in  providing  machinery  to 
Keep  those  standards  from  being  Imposed  “to  deny  or  abridge  the  right  to  vote 
on  account  of  race  or  color/'  In  the  six  Southern  States  where  less  than  half 
the  voting  population  participated  itt  the  last  presidential  election,  presumption 
of  past  discrimination  will  be  automatic,  and  no  literacy  or  other  qualifying 
test  will  be  allowed  to  bar  anyone  from  the  ballot  box  In  Federal,  State,  or  local 
elections. 

That  same  Constitution  which  is  held  to  guarantee  freedom  to  the 
owners  of  the  New  York  Times  to  make  money  by  printing  what  they 
please,  guarantees  to  every  State  'of  this  Union,  the  people  of  every 
State  of  this  Union,  including  the  six  Southern  States,  the  right  to 
be  free  from  the  tyrannical  provisions  sought  to  be  imposed  on  the 
basis  of  presumptions. 
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jojBefore  I  proceed  , to  discuss  the  lawof  such  presumptions,  I  wondet 
why  50  percent  is  the  figure  used  forparticipation  in  presidential 
elections.  ;  My  information  is  that  inArkansas  the  participation  was 
50.1  percent ;  Kentucky,  -52.6  percent;  Tennessee,  51.2;  percent,  la 
Texas  1- believe  it  was  less  than  .50  percent,  but  they  do  not  have  any 
literacy,  tests  in  Texas.  >  ;?  •>- 

Senator  Ervin.  :  It  is  44.4  in  Texas ;  it  was  about  51.8  percent  in 
North  Carolina.  .-.North  Carolina  is  covered  and  Texas  is  not. 

<  .  Mr,  Bloch.  .What  was  it  in  Texas;  sir! 

v  Senator  Ervin.  44.4  percent.  They  are  not  covered.  They  do  not 
hare  a  literacy  test. 

Mr.  Bloch.  They  are  not  covered  by  the  law  because  they  do  not 
have  a  literacy  test.  ...  ^  - 

Senator  Ervin..  That  is  right. 

Mr.  Bloch.  And  even  though  they  do  not  have  literacy  testa  and 
there  is  not  any  test  at  all  out  there,  there  is  not  but  44  percent  vote. 
So  does  it  not  follow  from  that  that  literacy  tests  have  no  effect  on  the 
number  of  neople  who  are  voting! 

Senator  Ervin.  Wo  voted  51.8  percent  on  the  State  as  a  whole  and 
Texas  voted  44,4  percent.  I  asked  the  Attorney  General  to  explain 
why  more  people  voted  in  North  Carolina  with  a  literacy  test  than 
voted  in  Texas  without  a  literacy  test.  He  said  the  poll  tax.  I  said, 
“Well,  this  bill  is  keyed  to  the  presidential  election,  and  the  poll  tax 
was  abolished  in  Texas  in  presidential  elections  by  amendments  to  the 
Constitution,”  and  he  said  the  people  in  Texas  apparently  had  not 
found  out  about  it. 

I  could  not  help  but  think  that  it  was  a  pity  that  the  voters  in  Texas 
were  not  required  to  read  and  write  so  they  could  have  found  out  about 
it  in  the  newspapers. 

Mr.  Bloch.  So  you  have  the  result;  Arkansas  in  which  50,1  percent 
participated  may  use  voting  tests;  Georgia  in  which,  say  49.9  percent 
participated,  may  not.  _ 

The  presumption  arising  from  the  one  percentage  is  no  move  valid 
than  the  counter  presumption  arising  from  the  other. 

In  Georgia  there  are  159  counties.  I  think  we  have  more  counties 
than  any  State  in  the  Union  with  the  possible  exception  of  Texas 
and  my  home  State  of  California. 

My  home  county  of  Bibb  with  a  total  population  (not  merely  per¬ 
sons  of  voting  age)  in  1960  of  141,249,  had  54,872  voters  registered  as 
of  November  1,  1964,  which  is  doubtless  more  than  60  percent  of  the 
persons  of  voting  age  residing  therein.  According  to  tlie  official  rec¬ 
ords  of  Bibb  County,  Ga.,  46,883  registered  voters  cast  their  ballots 
in  the  presidential  elections  of  November  1964. 

Section  3(a)  is  quite  ambiguous,  despite  the  fact  that  Supreme 
Court  of  the  United  States  directs  that  “precision  must  be  the  touch¬ 
stone  of  legislation  so  affecting  basic  freedoms,”  N A  A  OP  v.  Button, 
371  U.S.  at  438,  83  S.  Ct.  at  340;  Aptheker  v.  Secretary  of  State ,  84 
S.  Ct.  1659,  1668.  I  can  imagine  no  greater  basic  freedom  than  that 
of  a  State  and  the  people  of  a  State  specifically  reserved  by  the  10th 
amendment; 

Section  3(a)  lacks  that  precision.  Suppose  more' than  50  percent 
of  persons  of  voting  age  residing  in  Bibb  County  (or  any  other 
county)  and  more  than  50  percent  of  such  persons  voted  in  the  presi- 
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dentifltl  elections  olNovembe*T964;  suppose  further  thatthosef Acts 
Htinot  hold  trhe  for  the  State  of  Georgia  as  a  whole,  may  Bibb  County 
continue  to  use  voting  tests?  ■  J  '*  1 

(At  this  point  in  the  proceedings,  Senator  Hart  left  the  hearing 
room*)  5  ' !  " 

Mr.  Bloch*  Suppose  further  that  more  than  50 L  percent  of  person^ 
of  voting  age  residing  in  the  State  of  Georgia  (or  any  other  State  y 
and  more  than  50  percent  of  such  persons  voted  in  the  presidential 
election  of  1964;  suppose  further  that  those  facts  do  not  hold  true  for 
a  certain  county1  or  counties  of  the  particular  State;  will  the  whole 
State  be  deprived  of  the  use  of  voting  tests  because  one*  tw<^  or  even 
a  majority  of  the  counties  do  not  conform  to  the  arbitrary  criteria  set 
up  in  section  3  { a)  ? 

I  recall  an  elder  statesman  once  saying  that  you  could  not  indict  a 
whole  people. 

Particularly  in  the  States  of  Alabama,  Georgia,  Louisiana,  Missis¬ 
sippi,  South  Carolina,  and  Virginia  the  participation  ini  presidential 
elections  of  less  than  50  percent  of  persona  of  voting  age  residing 
therein  is  no  criterion  whatsoever  of  discrimination  of  any  kind. 

It  is  only  recently  that  citizens  of  those  States*  regardless  of  color, 
have  seen  nfc  to  participate  in  presidential  elections  to  any  extent.  To 
illustrate — before  I  give  you  the  reasons — look  at  these  figures: 

Vote*  in  presidential  elections^ 

[In  thousand*] 


Alabama^ . . . „ ,  _ _ _ _ _ 

Oeoralft . . . . 

Louisiana . . , . 

Mississippi . , . . . 

South  Carolina. . . 

Virginia.. . . . . . . 


And  I  can  imagine  no  greater — - 

Senator  Hrtjska*  Would  the  Witness  object  to  the  insertion  at  this 
point  in  his  statement  the  relative  population  in  those  States  in  the 
different  years  so  we  would  have  some  idea  of  the  growth  of  the  popu¬ 
lation  during  that  expansive  time?  That  information  can  be  fur¬ 
nished  later*  Would  tliere  be  any  objection  on  your  part  to  that? 

Mr.  Bloch.  I  would  think  it  would  be  very  fine  to  do  it.  I  shall 
he  glad  to  look  it  up  and  put  not  only  the  voters  at  those  times  but 
the  populations  at  the  same  time  and  supply  it  to  the  commitee. 

Senator  Huuska.  Mr*  Chairman,  I  ask  unanimous  consent  that  the 
witness  be  given  that  privilege. 

TheT  inMAN*  Yes,  sir. 

Mr*  Bloch*  To  demonstrate  that  the  trend  upward  of  those  figures 
is  not  confined  to  those  six  States,  I  include : 


im 
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'  You  will  see  even  from:  those  approximate  figures  the  total  votes  ia 
those  sis  States  in  1964  were  about  seven  times  the  total  of  1912.  That 
figure  applies  to  Texas  as  well. 

•  The  principal  reason  for  it  is  that  up  until  about  1948,  we  were  the 
“Solid  South”;  we  were  the  backbone  of  the  Democratic  Party;  it 
was  taken  for  granted  that  we  would  vote  the  Democratic  ticket  so 
that  in  presidential  elections  we  contented,  ourselves — up  to  1936,  any? 
wayr- with  having  a  real  voice  in  the  nomination  of  the  party’s  candi¬ 
date,, and  then  let  the  rest  of  the  country  fight  it  out  in  the  election. 
Up  to  1948  we  did  not  bother  to  vote  in  presidential  elections,  or  if  we 
did,  we  simply  voted  Democratic.  In  1948,  the  trend  began  to  change. 
We  discovered,  after  12  years,  that  we  no  longer  had  any  voice  in  the 
nomination,  so  we  had  better  go  to  voting  in  the  election.  So  you  will 
find;  a  marked  increase  after  1948  in  the  number  of  votes  oast.  But 
there  still  remain  some  who  do  not  vote  in  the  presidential  elections 
either  because  they  have  not  become  accustomed  to  the  new  situation, 
or  because  rather  than  not  vote  Democratic — the  party  of  their  father 
and  their  grandfathers — they  willnot  vote  at  all. 

Interpolating  right  there,  along  the  line  of  your  suggestion,  sir,  I 
think  we  are  going  to  find  that  the  growth  in  voting,  that  the  percent¬ 
age  of  increase  in  voting  in  1964  over  1912  is  going  to  be  much  greater 
than  the  percentage  of  increase  in  population.  I  say  that  because  I 
'know  that  in  1912  Georgia  had  12  Representatives  in  Congress;  now 
we  do  not  have  but  10.  I  think  that  is  true  also  of  Mississippi  and 
Alabama,  that  the  representation  has  gone  down.  It  may  be  that 
Florida  and  North  Carolina  have  gone  np,  but  the  figures  will  demon¬ 
strate — and  I  think  they  will  demonstrate  that  the  percentage  of  vot¬ 
ing  has  increased  far  more  than  the  percentage  of  growth  of 
citizenship. 

The  attorney - 

The  Chairman.  We  will  recessnow  until  2:15. 

(Whereupon,  at  12  noon,  the  committee  recessed,  to  reconvene  at 
2 :15  p.m.  the  some  day.) 


AFTERNOON  SESSION 

The  Chairman.  The  committee  will  come  to  order.  Proceed,  Mr. 
Bloch.  Which  page  were  you  on  1 

STATEMENT  OF  CHARLES  BLOCH,  ATTORNEY,  MACON,  GA— 

Resumed 

Mr.  Blocii.  Mr.  Chairman,  before  noon*  Senator  Hraskn,  made  a 
suggestion  as  to  putting  into  the  record  comparative  population  be¬ 
tween  1910  and  1960  censuses  in  the  six  States  involved.  Using  the 
1910  census  figure,  1910  and  1960  census  figures,  and  1912  to  1964 
election  figures,  it  shows  that  in  Alabama  in  1910  it  had  a  population 
in  round  numbers  of  2,138,000,  in  1960  it  had  a  population  of  3,266,000. 
Georgia  in  1910  had  a  population  of  2,609,000;  in  1960, 3,943,000. 

(The  information  referred  to  was  submitted  in  the  afternoon 
session.) 

Mr.  Bloch.  Louisiana  in  1910  had  1,656,000;  in  I960,  3,257.000: 
Mississippi  in  1910  had  1,797,000 ;  and  in  1960, 2,178,000.  South  Caro¬ 
lina  in  1910  had  1,615,000 ;  in  1960  had  2,382,000. 
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Virginia  in  1910,  the  population  ‘was  2,621,000 ;  in  I960,  a  population 

.{At  this  point  Senator  Dirksen  entered  the  hearing  room.) 

Mr.  Bloch.  As  I  read' this  comparison,  bear  in  mind,  of  course,  that 
in  1919,  the  womanV  suffrage  amendment,  die  19tlif  amendment,  was 
passed,  which,  of  course,  added  to  the  number  of  the  people  who  could 
yote,  so  that,  the  19tli  amendment  is  to  be  taken  into  consideration  iri 
any  comparison,. that  is  made*  But  a  rough  summary  of  that  is  that 
in  Alabama  the  population  increased  60  percent  ov^r  that  periodic 
time,  and  the  voting  on  presidential  elections  increased  600  percent* 
In  Georgia  the  population  increased  60  percent,  the  voting  increased 
10 y%  times,  or  1,060  percent, 1,138,000  against  120,000* 

In  Louisiana,  the  population  increased  100  percent^  and  the  voting 
increased  1,200  percent*  Ih  Mississippi,  the  population  increased  26 
percent  and  the  voting  increased  600  percent.  In  South  Carolina,  the 
population  increased  50  percent  and  the  voting  increased  1,000  per¬ 
cent,  tenfold*  In  Virginia,  the  population  increased  100  percent,  and 
the  voting  increased  900  percent 

The  Attorney  General  testified  (p,  31)  that  the  validity  of  his 

§  remise  is  demonstrated  by  what  he  calls  the  fact  that,  ox  thesis 
tates  named,  “voting  discrimination  has  Unquestionably  befen  widfr1 
spread  in  all  but  South  Carolina  and  Virginia  and  other  forma  of 
racial  discrimination,  suggestive  of  voting  discrimination,  are  general 
in  both  of  those  States  ” 

I  wish  I  liad  the  power  to  compel  the  Attorney  General  to  prove 
his  statement  that  voting  discrimination  lias  unquestionably  been  wide* 
spread  in  four  of  those  six  States — particularly  us  to  Georgia  would 
Ilike  to  see  him  try  to  prove,  it*  And  if  he.proved  it  I  would  wonder 
why  the  Department  of  Justice  really  hasn*t  used  the  tools  that  Con¬ 
gress  has  given  it  over  the  past  7  years*  Oh,  I  have  read  whftt  he  had 
to  say  about  the  delays  in  some  of  the  Federal  courts  of  those  four 
States,  particularly  in  two  of  them*  But  my  own  observation  from 
reading  and  experience  is  that  the  US*  Court  of  Appeals  for  the  Fifth 
Circuit  brooks  no  delay  in  the  trial  of  any  cade  unless  there  is  good 
reason  for  it* 

(At  this  point,  Senator  Ervin  entered  the  hearing  room*) 
t  Mr.  Rlocil  I  think  that  is  particularly  true  in  any  rase  involving 
civil  rights* 

In  1957,  Congress  enacted  a  “civil  rights”  law  embodying  voting 

{Provisions  which  was  declared  constitutional  in  the  Haines  case,  supra* 
n  1960,  it  strengthened  it.  In  1964,  it  enacted  another  one*  Since 
1967,  certainly,  tjie  Attorney  General  of  the  United  States  has  had 
the  authority  to  institute  civil  action  for  preventive  relief  whenever 
any  person  has  engaged  or  there  are  reasonable  grounds  to  belipve 
that  any  person  has  engaged  in  any  act  or  practice  which  would  deprive 
any  person  of  his  lfith  amendment  rights.  Since  I960,  he  may  make 
the  States  parties  defendant  in  such^ proceedings  (4&  tJ*S.C*A.  sec* 
1971)*  Such  suits  are  brought  in  the'Federal  Courts  which  may  ap¬ 
point  voting  referers  in  certain  instances  (ibid-;  see*'  1971e)* 

In  the  six  States  most  grievously  affected  by  this  bill,  Alabama  1ms 
67  counties,  Georgia  has  159  counties,  Louisiana  has '64  (parishes), 
Mississippi  has  82  counties,  South  Carolina  has  46  counties,  Virginia 
has  98  counties;  416* 
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;  Theref ore,  there  are  416  counties  or  political  subdivisions  as  to  which 
the  Attorney  General  says  “voting  discrimination  has  unquestionably 
been  widespread*” 

In  how  many  of  these  counties  has  the  Department  of  Justice  in¬ 
stituted  suits  in  the  last  8  years?  In  how  many  of  these  suits  has  the 
court  found  a  “pattern  and  practice”  of  discrimination  authorizing 
the  appointment  of  Federal  referees  ¥ 

I  wrote  out  those  questions  in  the  early  part  of  last  week  before  I 
left  home  last  Wednesday*  Since  I  wrote  them  out,  I  had  the  oppor¬ 
tunity  to  read  the  Attorney  General’s  testimony  before  this  committee 
last  week,  Wednesday,  March  24*  In  response  to  Senator  Ervin’s  ques¬ 
tion^  Senator  Ervin  asked  “How  many  suits  had  been  brought  under 
the  Civil  Rights  Act  in  1957  and  the  Civil  Rights  Act  of  1960?” 

The  Attorney  General  answered  “71*”  I  am  reading  from  page  263 
of  the  mimeographed  report. 

“In  what  States  have  they  been  brought?”  , 

“Louisiana,  Mississippi,  Alabama,  Georgia*” 

Senator  Ervin  said,  “Two  in  Georgia?” 

The  Attorney  General  said,  “Two  m  Georgia ;  yes,  sir.” 

Well,  now  in  all  fairness.  Senators,  with  159  counties  in  Georgia 
and  2  suits  have  been  brought  alleging  voter  discrimination,  is  it  fair 
to  state  that  voting  discrimination  is  widespread  in  Georgia,  when 
over  a  period  of  8  years,  with  all  the  tools  that  the  Attorney  General 
has,  and  the  Attorneys  General  have  had  I  should  say,  I  think  there 
have  been  4  or  5  over  that  period  of  time,  starting  with  Mr,  Brownell 
in  1957,  they  have  only  seen  fit  to  bring  2  suits  in  the  159  counties,  I 
should  think  that  that  was  proof  that  there  is  no  widespread  dis¬ 
crimination* 


I  don’t  know  of  course  in  what  two  suits  the  Attorney  General  had 
in  mind  when  he  said  that  there  had  been  two  brought  m  Georgia.  I 
happen  to  know  from  history  that  I  think  it  was  prior  to  1957  even 
that  one  suit  was  brought  by  an  Attorney  General  down  in  Randolph 
County,  Ga.  The  Raines  case  was  brought  in  Terrell  County,  Ga, 
That  was  the  one  in  which  Judge  Davis  declared  the  act  unconstitu¬ 
tional,  and  a  Supreme  Court  reversed,  and  it  went  back  down  there  for 
retrial.  It  was  tried  in  the  summer  of  1960,  just  prior  to  the  Demo¬ 
cratic  National  Convention,  If  you  are  interested  in  reading  it,  you 
will  find  the  case  reported  in  the  139th  Federal  Supplement  at  page 
121.  I  was  counsel  for  the  Terrell  County  registrars  in  that  case. 

Senator  Ervin,  And.  incidentally  the  voting  records  show  that  in 
the  county  to  which  this  law  would  apply,  Bibb  County}  49*8  percent 
of  those  of  voting  age  voted  in  the  last  preifidential  election;  whereas, 
139  counties  in  the  State  of  Texas  to  which  the  law  would  not  apply 
voted  less  than  Bibb  County.  Ga. 

Mr.  Bloch*  What  about  Terrell  County?  I  wish  we  could  put  the 
figures  in  about  Terrell  County,  Ga, ;  that  is,  down  at  Dawson* 

Senator  Dxresen*  Mr.  Bloch,  if  I  may  intrude  just  a  moment;  do 
you  think  the  figures  that  have  been  developed  by  the  Civil  Rights 
Commission  are  reasonably  authentic  and  authoritative? 

Mr.  Bloch,  I  don’t  know,  I  don’t  know  who  composes  the  Civil 
Rights  Commission  now,  Senator,  but  at  one  time  I  don’t  know 
whether  they  would  have  been  or  not,  but  if  you  are  willing  to  rely 
on  them,  I  am. 
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Senator  Bibksen*  Well*  I  took  a  look  at  the  figures  this  morning 
for  oountiesin  these  various  States*  In  Alabama^  those  qualifying  by 
age  and  residence  had  in  some  cases  a  white  registration  of  100  per¬ 
cent*  In  the  lowest  county  in  Alabama*,  the  non  white  registration  was 
1*4  percent*  In  Arkansas  the  high  registration  white  was  85  percent 
The  lowest  county  for  non  white  had  actually  no  colored  registered. 
In  Florida  they  had  counties  that  registered  100  percent  white; 
nonwhites,  two-tenths  of  1  percent*  In  Georgia  you  had  counties 
that  registered  100  percent  white  of  those  who  oy  age  and  residence 
would  otherwise  be  qualified.  Your  lowest  county  was  three-tenths 
of  1  percent  for  nonwhite* 

Mr.  Bloch,  What  county  is  that,  Senator? 

Senator  Dikesen,  I  don’t  have  the  county.  I  didn|t  jot  it  down. 
In  Louisiana,  some  counties  100  percent  white  registration;  non  white, 
1.9  percent*  ^  In  Mississippi,  100  percent  white  registration  in  a  num- 
her  of  counties;  in  the  lowest  county,  the  nonwhite  registration,  two- 
tenths  of  1  percent 

The  Chairman*  Eight  there  wfll  you  yield? 

Senator  Buiksen.  Yes. 

The  Chairman.  What  did  the  Attorney  General  say  about  the  Re¬ 
liability  of  the  Civil  Eights  Commission’s  figures  ? 

Senator  Dirksen.  I  was  just  asking  Mr,  Bloch, 

The  Chairman.  I  think  the  record  ought  to  show  it, 

Senator  Dihksen,  What  he  thought  about  it* 

Mr*  Bloch.  I  don’t  know  anything  abotttit,. 

The  Chairman,  What  the  Attorney  General  thought  about  those 
figures !  He  thought  they  were  worthless,  if  I  remember  correctly, 
Mr,  Dirksen.  I  nave  no  such  recollection* 

Mr*  Ervin*  Under  the  examination  by  Senator  Javits  of  New  York, 
he  testified  that  he  considered  them  unreliable  and  wouldn’t  go  by 
them.  He  said  he  wouldn’t  accept  them. 

Mr.  Bloch.  I  would  think  if  the  Attorney  General  had  any  confi¬ 
dence  in  the  figures,  and  there  was  a  county  in  Georgia  which  hadn’t 
registered  but  3.6  percent  of  the  Negroes,  he  would  file  suit  in  that 
county* 

Senator  Dirksbn,  That  is  the  point  that  he  makes* 

Mr.  Bloch.  Undoubtedly, 

Senator  Dirksen*  You  had  a  lot  of  suits. 

The  Chairman.  You  had  two  in  Georgia* 

Senator  Birksen ,  It  becomes  an  endless  enterprise. 

Mr*  Ervin.  I  have  no  confidence  in  those  figures  because  they  report 
on  all  the  Negroes  of  voting  age  who  are  registered  in  my  county*  I 
have  no  confidence  in  the  reports  of  discrimination  in  registration  in 
Clay  County,  N.C*.  where  there  is  not  a  single  Negro  resident*  That 
is  how  reliable  the  figures  are* 

Now  what  is  the  other  county  in  Georgia  where  the  suit  was?  It 
was  Terrell  County,  wasn’t  it  ? 

Mr*  Bloch,  Terrell  County ;  yea,  sir. 

Senator  Ervin*  I  can’t  give  you  the  figures  because  the  figures  I 
have  are  taken  from  the  Congressional  Quarterly  for  March  19.  It 
reports  the  counties  where  less  than  50  percent  of  the  qualified  voters— 
I  mean  persons  of  voting  age  who  failed  to  vote,  Terrell  County, 
in  which  the  suit  was  brought,  voted  a  higher  percentage  of  its  popu- 
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lation,  about  50  percent  higher,  than  138  counties  in  Texas  to  which 
the  law  does  not  apply* 

Mr,  Bloch.  I  notice  that  in  those  figures  that  Senator  Dirksen - 

Senator  Ervin.  But  Terrell  County  would  be  brought  under  the  bill 
because  some  other  counties,  either  because  of  apathy  or  because  the 
people  didn’t  tike  the  candidates  running,  didn’t  go  out  and  vote. 

Senator  Hart,  Will  the  Senator  yield! 

Senator  Ervin.  Yea.  I  don’t  have  the  floor.  This  is  Mr.  Blochs 
time. 

Senator  Hart.  I  was  just  curious  if  there  was  a  disposition  to 
amend  the  bill  to  broaden  it  to  bring  in-Te^as  and  other  States? 

Mr.  Bloch.  I  don’t  think  it  would  bo  any  lirlwp  constitutional  if  you 
brought  in  Texas. than  it  is  now*  but  I  would  like  to  see  what  hap¬ 
pens  if  you  brought  in  Texas. 

Senator  E^vin,  What  we  are  trying  to. show,  and  put  this  in  North 
Carolina  language,  if  something  has  neither  rhyme  nor  reason,  it  is 
"cockeyed.”  We  are  trying  to  show  this  is  a  “cockeyed  bill.” 

For  example,  it  talks  about  people  who  aren’t  registered.  North 
Carolina  has,  according  to  figures  pitt  in  the  House  Record  by  the 
Attorney  General  hiniself,  7^psrcent  "of  all  the  people  who  are  21 
years  of  age  and  over  registered  in  Nortlh  Carolina-  It  has  a  literacy 
test  That  shows  that  Norttf  Carolina  is  discriminating 

New  York  State  has  legs  regiatitrcil  than  North  Carolina.  It  lias 
74,5  percent  of  those  21  years  olage  (Widiabbve  of  voting  age  registered. 
That  shows  that  New  York,  which  h&s  a  literacy  test,  and  a  lower 
registration  ratio  than  North  Garbling  k  not  discriminating,  but 
North  Carolina  is,  ^  ; 

Then  we  had  the  fact  that  North "Carolina  votes  51,8  of  ite  voters: 
Texas  44*4  of  its  voter’s;  that  shows  North  Carolina  is  discriminating 
under  this  formula,  but  not  Texas.  That  is  what  we  are  trying  to 
show.  We  don’t  want,  to  amend  tfie  bill  tto  get  broader  coverage. 
We  want  to  bring  any  kind  of  legislation  in  harmony  with  the  Con¬ 
stitution.  I  think  that  is  your  position  and  mine, 

Mr.  Bloch,  Ahd  those  figures  that  Senator  Diyksen  read  out  as  I 
heard  him,  and  I  don’t  hear  the  best  in  the  workl,  I  think  Arkansas 
and  Florida  had  some  pretty  bad .  ■  * 

Senator  Diiucsen,  Oh,  yes. 

Mr.  Bijoch.  But  neither  one  of  those  State#,  neither  Arkansas  nor 
Florida,  would  be  affected  by  the  pending  bill. 

Senator  Hirksev.  It  shows  that  I  am  completely  impartial  about  it 
when  I  present  figures, 

Mr,  Bloch,  Yfet,  sir.  You  wouldn’t  be  anything  else.  But.  it  shows 
also  that  the  presumption  isn’t  correct. 

Senator  Dirksen,  That,  is  the  reason  I  prefaced  my  question  with 
whether  or  not  you  thought  the  Civil  Rights  Commission,  figure#  wove 
accurate, 

Mr*  Bloou.  I  know  nothing  about  it.  You  gentlemen, ^you  Senators 
know  more  about  the  Civil  Itights  Commission  than  I  do.  But  if 
people  set  out  to  piove  something  and  get  up  a  bunch  of  figures,  you 
remember  the  old  expression,  they  can  pretty  well  prove  it  by  figures, 
but  I  have  no  reason  to  disbelieve  them.  I  have  no  reason  to  believe 
them.  I  would  rather  let  the  Attorney  General  and  you  gentlemen  of 
the  Senate  size  up  the  veracity  of  the  Civil  Rights  Commission. 
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Senator  Ervin*  You  know  these  figures  that  they  are  invoking  here 
shake  my  faith  in  the  old  expression  you  refer  to*  The  old  expression 
was  figures  don’t  lie,  but  liars  sure  do  figure,  but  there  is  proof  hero  that 
e veil  figures  lie- 

Mr*  dloch.  That  is  what  I  meant*  I  would  rather  for  you  to  say  it. 
Senator  Djrksen*  But  you  see  they  also  say  in  that  old  aphorism 
besides  figures  they  are  statistics* 

Senator  Ervin.  I  have  always  heard  also  that  they  say  there  are 
three  kinds  of  liars.  The  first  is  a  plain  and  simple  liar,  then  a  damn 
liar,  and  then  statistics. 

Mr.  Bloch*  That  Terrell  County  case,  I  gave  you  the  citation  of  it* 
18#  Federal  Supplement  121*  Now  that  case  went  back  to  Judge 
Bootle*  He  is  a  good  judge,  the  finest  trial  judge  I  have  ever  seen*  He 
is  a  good  judge  and  he  was  going  to  call  them  like  he  sees  them,  and  he 
isn’t  going  to  brook  any  delay  in  any  case*  That  case  went  back  to 
Georgia.  It  is  reported  in  203  Federal  Supplement  at  page  147.  I  will 
read  you  a  part  of  it  because  I  don’t  have  it  in  my  manuscript.  The 
headnote  is  this,  the  summary  of  it : 

After  a  lengthy  trial,  discrimination  was  found  and  an  appropriate  Injuns 
tlou  was  Issued* 

That  is  in  the  189* 

L Thu  plaintiff  filed  a  motion  for  a  finding  as  to  a  pattern  or  practice  to  deprive 
Negro  citizens  of  their  voting  rights.  The  District  Court  Judge  Bootle  held  that 
discretion  woult  be  exercised  to  refuse  to  make  such  findings  where  the  defendant 
voting  authorities  liftd  ussured  the  court  that  they  would  obey  the  injunction 
restraining  the^n  from  depriving  Negroes  of  their  voting  rights. 

The  language  that  Judge  Bootle  used  in  that  case  at  page  152,  a  line 
or  two  there  that  I  want  to  read  into  the  record,  because  it  is  apt  here: 

“Similarly  in  this  case  this  court  feels  charged  with  the  duty  of  exercising  the 
judicial  discretion  In  determining  whether  to  make  a  finding  as  to  pattern  or 
practice  in  this  specific  case.  Particularly  is  this  true  in  view  of  what  would  be 
the  far-reftehing  consequences  of  the  finding  of  deprivation  pursuant  to  n  pattern 
or  practice,  namely  conferring  upon  this  Federal  court  Jurisdiction  to  pass  upon 
the  qualifications  of  o  citizen  to  vote  in  State  elections  without  nny  finding  that 
the  particular  citizen  had  been  denied  the  right  to  vote  on  account  of  his  race  or 
Color,  and  conferring  upon  this  Federal  court  also  the  duty  of  passing  upon  such 
qualifications  in  th^  event  any  Negro  within  the  aiTectcd  area  of  Terrell  County 
applies  to  this  court  for  an  order  declaring  him  qualified  to  vote  and  proves  that 
he  iy  qualified  under  State  law  to  vote  and  fins  since  such  finding  by  the  court  been, 
deprived  of  or  denied  under  color  of  law  the  opportunity  to  register  to  vote  or 
otherwise  to  qualify  to  vote  or  found  not  qualified* 

Accordingly  the  plaintiff's  motion  that  this  court  at  this  time  make  a  further 
finding  that  the  deprivations  heretofore  found  were  and  are  pursuant  to  a  pattern 
of  practice  is  hereby  denied,  hut  this  denial  is  without  prejudice  to  the  right  of 
the  plaintiffs  to  renew  said  pending  motion, 

And  so  forth* 

Now  mv  recollection,  my  understanding — I  was  the  counsel  in  that 
case  and  I  notice— that  when  those  two  orders  came  down,  we  formu¬ 
lated  a  plan  by  which  legislation  proceedings  would  be  handled  in 
Terrell  County*  What  I  am  going  to  say  now  I  don’t,  know*  I  don’t 
know  whether  it  has  been  followed  up  to  this  day  or  not,  because  I 
understood  that  there  was  another  suit  filed  down  there  within  the  last 
2  or  S  years  in  which  I  was  not  of  counsel*  So  T  don’t  know  what 
Iih opened  after  this202  Federal  Supplement* 

But  I  mention  those  figures  to  demonstrate  to  you  that  if  the  remedies 
which  the  Congress,  which  this  Senate  has  now  given  to  the  Attorneys 
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General  over  the  period  of  years  ail tee  Il>fi7  i ire  really  used  in  any 
emitt,  in  any  finttol1  the  affected  Stales,  the  Federal  courts,  particularly 
the  Circuit  Court  of  A  pprals,  the  Fifth  Circuit,  will  see  that  I  he  im:t  ru- 
mm i Is,  the  tools  which  you  have  given  the  Department  of  Justice  are 
successfully  used — thorn  is  one  if-  if  there  is  any  truth  in  the  assertion 
that  discrimination  ia  widespread.  If  discrimination  is  widespread 
throughout  the  Statu  of  Georgia,  why  only  two  stills? 

Now  Hit  only  other  suit  that  I  know  of,  to  get  t  lie  whole  thing  ho  fore 
the  committee,  from  2  or  *S  years  ago  the  United  States  hied  a  suit  in 
Bibb  County,  Gn.«  my  home  county,  against  the  Brhb  Comity  Dr  mo* 
urutiu  Kxccutivo  Committee.  it  is  reported  at  page  102  of  the  222 
Federal  Supplement*  It.  was  decided  dune  1,  lhl>2. 

In  Hint  case  the  complaint  was  not  I  lint  there  was  a  discrimination, 
that  there  was  a  pattern  of  discrimination,  n  pattern  or  practice,  hut 
that  case  was  rather  diiferent.  That  case  was  based  on  the.  fact 
that  the  colored  people  were  segregated  at  the  polls,  and  that  separate 
reglst  rat  Ion  lists  were  made  as  to  colored  and  white. 

During  the  course  of  that  case,  I  represented  the  Bibb  County 
Democratic  TOxecut.ive  Committee  in  that  case,  during  the  course  of  it 
when  it  came  our  time  to  put  up  proof,  1  turned  back  lo  (he  audience, 
(ho  spectators  in  I  ho  courtroom,  and  (hero  were  perhaps  ft)  or  GO  pert- 
pip  in  there,  and  I  selected  2  or  8  of  them,  all  colored  people  that 
t  didn't  m  en  know.  I  didn’t  cven  lcnow  their  names. 

I  put  them  on  the  stand  find  asked  them  their  names  after  they  had 
got  on  the  stand,  asked  fhojn  if  they  had  ever  been  discriminated 
against  in  registering  or  voting  in  Bibb  County,  Ga,,  and  the  two  of 
three  of  them  that  I  called  there  Said  no.  And  they  weren’t  scared 
of  anything.  They  were ’in  a  Federal  court,  sitting  right  below  the 
judge. 

There  just  isn’t  any  such  pattern  pf  discrimination.  And  finally 
on  that  20Sd  Federal  Supplement, '‘"my  further  recollection  is  that 
there  was  no  appeal  fded  from  Judge  Bootle’s  decision  in  that  case. 

Senator  Dirkskn.  Mr.  Bloch,  is  it  your  opinion  that  actually  dis¬ 
crimination  has  to  he  widespread  in  order'' to  ho  covered  by  the  15tli 
amendment  ?  It  says  the  rights  of  the  citizens.  That  could  be  one 
citizen. 

Mr.  Bi.ocn,  No,  sir. 

Senator  DntKSKN'.  It  can  be  IQ.  .  ; 

Mr.  Bnocu,  I  think  that  the  13th  aimnubuent  has  ftii  impact  on 
one  isolated  case. 

Senator  Dthksex.  Shiv,  it.  covers  a  si  ngle  case. 

Air.  Bnoon.  But  my  po'nt  is  that  l he  Attorney  General  said  in  sup¬ 
port  mg  this  bill,  in  Ids  argument  to  this  committee  and  to  the  House 
committee,  I  don’t  know  about  this  committee,  but  to  the  House  com¬ 
mittee  in  supporting  this  bill,  that  everybody  knew  that  voting  dis¬ 
crimination  had  been  widespread  in  those  four  States,  and  I  say  that 
isn’t  so. 

Air.  Diuksen.  But  see  if  you  are  going  to  take  your  Constitution 
straight,  that  of  course  you  have  got  to  think  in  terms  of  the  single 
citizen.  1  It  is  like  the  little  boy,  when  teacher  said  to  him  “Johnny, 
how  do  you  spell  straight?,”  he  said,  “s-t-r-a  i-g-h-t.”  She  said, 
“What  does  it  mean He  said  “Without  ginger  ala”  That  is  the 
way  you  take  your  Constitution. 
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Mr*  Block.  Without  what,  Senator? 

Senator  Dirkin'.  Without  ginger  tile.  So  one  citizen  may  be  af¬ 
fected*  It  doesn’t  have  to  be  widespread. 

Mj\  Bloom.  If  you  take  the  Constitution  straight,  you  have  given 
the  Department  of  .lusnce  in  JJ157  mid  in  LJMV)  and  in  l!)fi4  tools  to 
slop  what  lie  says  is  widespread  di  scrim  iiml ion.  Why  hasn’t  he  used 
ilicm?  I  suppose  sometimes,  I  wonder  sometimes  if  lie  hasn’t  used 
them  so  tlmt  lie  could  come  back  and  get  a  more  stringent  law. 

Senator  Ervin-,  Mr,  Bloch,  if  you  are  going  to  take  your  Constitu¬ 
tion.  st might,  you  can  leave  out  the  ginger  ale  but  you  have  to  put!  in 
the  second  section  of  ihe  first  article  of  the  Const  lint  ion,  and  the  17th 
amendment  which  provides  that  electors  for  Senators  and  Represents 
fives  in  Congress  shall  he  elected  hy  electors  possessing  the  qualifica¬ 
tions  prescribed  hy  Slate  law  for  the  mosl  numerous  brunch  of  tho 
State  legislature.  That-  would  therefore  take  in  those  who  have  passed 
a  literacy  test  in  those  States  which  have  it,  wouldn’t  it? 

Mr.  Block.  Yes,  if  you  take  the  Oomjt  hut  ion  straight  as  it  has  been 
decided  over  tho  yeiu's,  T  don't  think  wo  would  have  anything  to  fear 
about  tho  constitutionality  of  this  hill,  if  wo  uko  it.  straight  and  apply 
it,  to  this  bill,  why  tho  lull  is  nneenstif  utiomd  in  my  humble  opinion* 

Senator  DnutsrN,  Nave  you  d  sciissecl,  while  I  was  absent,  tho  sec¬ 
ond  section  of  article  15  of  the  Constitution,  the  language  which  says 
rind,  the  Cnngivss  shall  have  power  to  enforce  this  article  by  appro* 
priaLo  legislation  i  Have  you  discussed  that?  '  * 

Mr*  Bloch.  I  have  discussed  it  some  wind  and  am  coming  to  it  some 
more.  My  point  is  that  this  legislation*  the  point  that  I  have  discussed 
and  will  discuss  further  I  think,  further  on  in  here,  that  this  is  not 
appropriate  legislation  under  the  15th  amendment*  Even  if  ils  objec¬ 
tive  is  appropriate,  it  goes  further  than  the  Congress  can  go  in  the 
light  of  the  Constitution  as  a  whole* 

Senator  Ervin.  T  would  like  to -ask  you  furthermore,  if  you  are 
going  to  lake  your  Constitution  straight,  if  you  don’t  have  to  listen 
to  these  words  T  am  going  to  read  out  of  ex  parte  Milligan*  Wo  have 
been  assured  by  inv  good  friend  from  Illinois  and  by  the  Attorney 
General  that  this  bill  would  not  abolish  literacy  tests  but  would  merely 
suspend  them  in  the  States  affected, 

I  ask  you  if  we  are  going  to  take  our  Constitution  straight,  if  you 
won’t  lmve  to  take  these  words  from  ex  pnrle  Milligan,  and  I  read 
from  pages  120  and  121  from  that  decision  in  the  71st  United  States 
Reports* 

The  Constitution  of  the  United  States  is  a  law  for  rules  and  people,  equal  !n 
war  and  In  peace,  and  covera  with  the  seal  of  its  protection  all  classes  of  men  at 
nil  times  and  under  all  elrcurngtancea, 

I  emphasize: 

No  doctrine  Involving  more  pernicious  consequences  was  ever  Invented  hy  the 
wit  of  umn  than  thnt  any  of  its  provisions  can  be  suspended  during  the  tfi'eat 
exigencies  of  Government* 

Don’t  you  have  to  take  I  hat  if  you  are  going  to  take  the  Constitu¬ 
tion  straight  ? 

Mr  Broun*  Yes,  sir. 

♦Senator  Ervin*  And  isn’t  this  bill  in  violation  of  that  doctrine,  or 
rather  in  harmony  with  that  doctrine,  which  is  declared  to  be  the  most 
pernicious  doctrine  invented  by  che  will  of  man.  to  provide  that  in  6 
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Southern  States  and  in  34  of  100  North  Carolina  counties  the  provi¬ 
sions  of  the  second  section  of  article  I,  the  provisions  of  the  17th 
amendment,  and  the  provisions  of  the  10th  amendment  reserving  to 
the  States  the  right  to  prescribe  qualifications  for  voters  in  State  and 
local  elections  will  be  suspended  ? 

Mr*  Blocji*  If  you  are  going  to  take  it  straight,  yes,  sir*  If  you 
are  going  to  take  it  straight,  you  have  got  to  take  it  m  a  whole. 

As  I  see  it,  the  power  of  the  Congress  under  the  loth  amendment, 
and  what  is  appropriate  legislation  under  the  15th  amendment  is  con¬ 
fined  to  legislation  which  abridges  or  denies  a  Negro’s  right  to  vote,  if 
the  State  posses  legislation  or  uses  legislation  which  deprives  or 
abridges  a  Negro’s  right  io  vote  on  account  of  his  race,  color,  or  previ¬ 
ous  condition  of  servitude,  the  courts  have  a  right  to  nullify  either 
that  law  or  action  under  the  law* 

For  the  sake  of  example,  suppose  the  State  of  Georgia  or  any  other 
State  lmd  a  literacy  test  winch  said  that  every  person  in  order  to  vote 
should  be  able  to  veiid  the  very  first  section  in  the  Constitution*  That 
would  be  a  perfect  ly  valid  law  under  the  Northampton  case  and  under 
every  oilier  case  that  I  have  ever  read* 

But  suppose  in  the  administration  of  that  perfectly  valid  law,  some 
of  the  registrars  panoplied  with  State  power  should  say  that  a  colored 
person  who  had  read  that,  statute  completely  and  rightly,  who  had 
said  to  him,  “You  didn’t  read  it  right,  we  are  not  going  to  let  you 
vote”,  1  think  that  ihe  Federal  courts  would  have,  the  Attorney  Gen¬ 
eral  would  have  the  right  to  file  suit  against  that  registrar  who  had 
discriminated  against  that  colored  person,  because  he  hadn’t  used  a 

(perfectly  valid  law  as  it  should  he  used,  and  under  the  Raines  case  he 
md  a  right  to  enjoin  him. 

But  that  was  the  appropriate  legislation  if  it  went  into  the  form 
of  an  net.  It  would  be  an  appropriate  proceeding.  But  I  say  that  the 
Congress  of  the  United  States  would  not  have  the  right  to  enact  a 
statute  to  take  the  place  of  that  perfectly  valid  test,  that  that  is  not 

appropriate  legislation  under  the  15th  amendment  because,  sir - 

The  CinnmAX.  Wlmt  you  am  saying  is  Unit  the  Congress  has  got 
no  power  to  fix  voter  qualifications? 

Mr*  Bivoon.  That  is  exactly  wliat  I  am  trying  to  illustrate*  I  am 
not.  by  myself  in  it.  The  cases  that  T  read  before  noon,  them  are  five 
or  six  of  them  which  said  it. 

Somebody  asked  the  Attorney  General  hem  before  this  committee 
the  other  day,  so  I  read,  if  he  bad  over  heard  of  the  Congress  or  the 
Federal  courts  prescribing  a  la  w  to  take  the  place  of  one  that  the  courts 
had  declared  invalid,  ana  he  referred  to  the  apportionment  decisions. 

Well,  I  suggest  to  you,  and  I  think  I  cover  it  a  little  later  here,  I 
suggest^  to  yon  and  I  would  like  particularly  for  Senator  Dirksen  to 
hear  this,  that  even  in  the  apportionment  cases  in  Baker  v,  Oarr  and 
the  cases  that  follow  it,  the  four  cases  of  last  June,  that  the  Supreme 
Court  said  that  the  Federal  courts  had  the  right  to  nullify  the  State 
laws  under  the  one-man  one- vote  theory. 

But  I  say  to  you  that  even  if  they  nave  that  rigid,  and  they  never 
got  into  that  political  thicket  until  Baker  v,  even  if  you  grant 
flint  they  have  that  right,  that  doesn’t  mean  that  the  Federal  courts 
have  a  right  to  set,  up  a  legislature.  Fvnn  taking  Baker  v.  Oarr  to 
the  extreme*  all  that  it  means  is  that  the  legislature  violates  the  rule 
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of  Baker  v*  Carr ,  and  the  Colorado  case  and  the  Michigan  case  and 
the  Delaware  case,  that  that  legislature  can’t  do  any  more.  It  is  no 
more. 

But  that  doesn’t  men n  that  the  Federal  courts  or  the  Congress  have 
a  right  to  set  up  a  legislature  in  place  of  it,  because  suppose  the  State 
may  say,  “Well*  if  we  can’t  have  that  kina  of  a  legislature  that  our 
constitution  and  our  laws  say  we  should  have,  if  that  sort  of  a  legis¬ 
lature  violates  the  equality  clause  of  the  14th  amendment,  then  we 
won’t  have  any  legislature  at  all” 

Hasn’t  a  State  got  a  right  not  to  have  a  legislature  if  it  can’t  have 
the  kind  it  wants?  Of  comm  That  is  extreme.  But  the  extremity 
of  it  demonstrates  the  lack  of  power  in  Congress  or  the  Federal  courts 
to  substitute  a  legislature  for  the  one  they  declare  invalid, 

Now  I  think  ;f  you  take  the  Constitution  straight,  wlmt  prevents 
the  Federal  courts  from  having  tlmt  power,  in  the  Federal  courts 
rather  than  the  congressional  situation,  is  the  11th  amencbjient.  The 
11  tli  amendment  provides  that  there  shan’t  lie  any  suit  against  a  State 
in  the  Federal  courts  except  by  the  United  States-  It  was  decided  re¬ 
cently  that  the  United  States  could  sue,  reiterating  the  decisions,  on 
March  5, 

Senator  Dirk  sun*  Mr,  Bloch,  if  I  may  intrude,  I  would  like  to  ask 
Judge  Ervin  the  date  of  the  Ex  parte  Milligan  case.  The  year  is  out 
of  my  mind  at  the  moment,  but  it  goes  way  back  into  the  history  of 
the  Republic,  But  I  thought  for  t?ie  record  the  year  in  which  that 
was  handed  down  ought  to  be  known. 

Mr*  BiiOCJi*  Wlmt  was  handed  down? 

Senator  Dirksen*  The  Ex  parte  Milligan  case. 

Senator  Ervin.  It  was  handed  down  in  December  1866,  The  ea 
parte  Milligan  case  was  a  case  that  arose  during  what  you  and  I  call 
this  War  Between  the  States,  and  the  Senator  from  Illinois  calls  the 
Civil  War.  It  arose  when  the  feelings  were  much  higher  and  the 
tensions  much  greater  and  the  national  emergency  and  exigencies  of 
the  cos©  were  far  above  even  those  that  prevail  in  Selma,  Ala*,  at  this 
moment,  were  they  not? 

Senator  Dirksen.  Ex  Parte  Milligan  was  handed  down  l  year  after 
the  13th  amendment, 

Mr.  Biiocn.  The  same  Constitution? 

Mr,  Dirksen.  I  know,  but  2  years  before  the  14th  amendment,  and 
4  years  before  the  15th  amendment.  The  point  I  want  to  make  is  this, 

You  talked  this  morning  about  Pleeseg  v*  Ferguson *  The  school 
cases,  the  separate  but  equal  doctrine,  that,  was  handed  down  in  1806. 
But  68  years  later  the  present  Court  struck  that  down.  In  the  Tide - 
hmds  case,  those  wont  back  100  years,  and  in  one  fell  blow  the  Court 
struck  cfewn  every  case  that  had  been  afljudic&ted  up  to  that  time 
for  a  century. 

Mr.  Blqoii*  With  all  respect  to  the  Court,  Senator,  and  I  have  the 
deepest  respect  for  the  Court,  I  am  a  member  of  the  Court,  I  am  a 
member  of  the  bar  of  the  Court,  I  don't  think  that  the  Court  heeded 
your  admonition*  I  don’t  think  the  Court  took  the  Constitution 
straight  when  it  decided  in  Browf  v,  Topeka^  but  it  is  the  law  of  the 
land  now. 

Senator  Dirkben.  That  is  right,  and  we  must  follow  it.  But  oven  if 
Brown  v*  Topeka  was  good  law,  it  by  no  means  fellows  that  this  is 
good  law. 
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Senator  Ervin.  The  second  section  of  article  I  of  the  Constitution 
was  entered  before  the  15th  amendment  was  adopted,  and  is  still  there 
in  the  same  words.  It  has  been  there  176  years*  ana  the  17th  amend¬ 
ment*  which  is  far  subsequent  to  the  15th  amendment,  reincorporates 
those  words  in  the  Constitution, 

Mr  Bloch,  don't  you  agree  with  me  that  that  wliat  the  Senator 
from  Illinois  says  indicates  that  he  hasn’t  very  much  confidence  in  the 
judicial  stability  of  the  Supreme  Court? 

Senator  Dirksen.  1  have  the  utmost  confidence  in  them.  I  disagree 
with  them  at  times,  but  it  doesn’t  impair  my  confidence. 

Senator  Ervin.  Did  you  understand  the  Senator  to  insinuate  that 
you  couldn’t  expect  them  to  adhere  to  the  interpretation  based  upon 
plain  words  in  the  Constitution  through  a  period  of  approximately 
176  years  as,  in  the  case  of  the  second  section  of  the  first  article? 

Mr.  Bloch.  Are  we  talking  about  Brown  v.  2'opeka  now? 

Senator  Ervin.  No,  I  was  asking  if  the  insinuation  of  the  Senator 
from  1 11  inois  was  that  any  case  that  old  can’t  be  relied  on.  Doesn’t 
that  manifest  what  I  regret  fully  call  a  lack  of  confidence  in  the  judicial 
stability  of  the  Supreme  Court? 

Mr.  Bloch.  You  are  asking  Senator  Dirksen  that? 

Senator  Dirksen.  Mr.  Bloch,  I  have  to  remind  my  charitable  friend 
of  that  song  in  World  War  I  days  “They  w  ere  all  out  of  step  but  Jim,” 
Sometimes  I  feel  that  the  Supreme  Court  is  all  out  of  step  but  me. 
However,  I  still  have  the  highest  regard  for  the  highest  tribunal  of 
the  country,  and  when  they  speak  and  interpret  the  Constitution,  that 
becomes  the  law  of  the  land,  and  when  ono  court  reverses  another 
court  over  a  period  of  time,  the  new  reversal  becomes  the  law  of  the 
land. 

I  had  some  doubts  for  a  time  about  title  II  of  the  1964  act  dealing 
with  public  accommodations,  and  I  was  in  pretty  good  company.  A 
former  associate  justice  went  to  one  of  the  law  schools  to  deliver  a 
lecture,  and  he  among  others  felt  that  the  Supreme  Court  was  on  bad 
ground,  would  be  if  it  undertook  to  validate  the  accommodations 
section.  Yet  it  was  approved  by  I  expect  a  unanimous  court,  wasn’t 
it,  the  accommodations  section  of  the  19C4  Civil  Rights  Act? 

Mr,  Bloch.  What  did  you  ask  about  it  ? 

Senator  Diuksen.  I  was  just  trying  to  remark  that  there  can  be  a 
lot  of  doubt  about  constitutionality,  but  once  the  court  has  spoken,  that 
is  it. 

Mr,  Bloch.  That  is  it.  There  is  no  use  arguing  about  that*  Hut 
I  wonder  sometimes  if  the  Constitution  were  taken  straight  when  the 
interstate  commerce  clause  was  applied  to  rf  barbecue  stand  in  Bir¬ 
mingham,  Ala,,  in  the  MoClung  case  or  whatever  the  name  of  it  was. 

But  when  I  paused  for  breath  there  a  while  ago,  the  point  that  I 
was  trying  to  make,  and  I  hope  you  will  watch  it,  all  of  you  gentlemen 
will,  that  that  is  that  while  the  Supreme  Court  of  the  United  States 
has  now  said  that  under  the  14th  amendment  the  one-man — one-vote 
rule,  that  it  has  a  right  to  interfere,  the  Federal  courts  have  a  right  to 
interfere  with  the  composition  of  State  legislatures,  does  that  mean 
that  the  Federal  courts  have  a  right  to  decree  what  shall  be  composition 
of  a  State  legislature  which  it  nullifies ! 

It  seems  to  me  I  know  the  rule  that  they  will  try  to  invoke,  equity 
having  assumed  jurisdiction  of  the  cose,  that  equity  will  grant  complete 
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relief.  But  that  maxim  comes  into  collision  with  the  11th  amendment 
The  11th  amendment  prevents,  as  you  know,  a  suit  against  a  State  by 
individuals  and  all  these  cases  are  brought  by  individuals  or  they 
have  no  standing  in  court. 

While  those  individuals  have  the  right  under  the  one-man — one- vote 
rule  to  enjoin  the  composition  of  the  legislature,  do  they  have  the  right 
to  command  the  State  to  set  up  a  legislature  composed  according  to 
this  formula? 

Doesn’t  that  become  a  suit  against  the  State  that  is  forbidden  by  the 
11th  amendment!  The  only  reason  that  ft  suit  against  a  Stale  by  ait 
individual  can  bo  brought,  despite  the  11th  amendment,  is  that  the 
Court  said  way  back  there  in  the  Young  case  I  believe  it  was,  the 
209th,  that  when  a  State  officer  was  acting  illegally  or  unconstitution¬ 
ally,  that  lie  was  no  longer  protected  by  the  State,  and  therefore  there 
was  a  suit  against  a  State,  hut  does  that  mean  you  can  tell  an  officer, 
rt  You  set  up  a  legislature  like  this”  ? 

The  impact  of  that  is  that  that  is  just  exactly  what  this  bill  asks  the 
Congress  to  do.  It  goes  back  to  what  the  chairman  just  said  a  while 
ago.  It  goes  beyond  simply  saying  you  shan’t  abridge  or  deny,  you 
mustn’t  do  that  any  more.  You  can’t  do  that  any  mom  But  you 
should  do  it  this  way,  Tha1,  is  why  1  think  taking  the  Constitution 
straight,  that  is  one  of  the  reasons  why  it  gets  into  the  unconstitutional 
realm. 

One  of  two  states  of  facto  is  unquestionably  true*  There  is  no  wide* 
spread  discrimination  forbidden  by  the  15th  amendment,  or  the  De¬ 
partment  of  Justice  has,  purposefully  or  neglectfully,  been  lax  in  the 
exercise  of  the  processes  at  its  disposal  which  would  remedy  such 
widespread  discrimination  if  it  in  fact  existed- 

Maybe  the  truth  of  the  matter  is  that  present  acts  of  Congress  do 
not,  as  Circuit  Judge  Wisdom  points  out  in  United  States  v.  Manning 
(215  F,  Supp,  2fi2j,  purport  to  fix  qualifu nation  of  voters  or  to  give 
that  right  to  any  Federal  judge.  That  ia  one  of  the  latest  expressions. 
There  are  other  cases  in  the  fifth  circuit  on  that,  and  I  read  these  cases 
in  the  light  of  the  Attorney  General’s  testimony  that  the  delay,  and  I 
repeat  that  anybody  who  knows  the  composition  of  that  court  knows 
that  the  court  brooks  no  delay  in  any  case,  particularly  the  civil  rights 
case,  I  call  attention  to  the  recent  case  of  United  States  v*  Fox  [3S4 
Federal  2d  449)*  They  simply  protect  the  rights  of  voters,  qualified 
under  State  law,  to  participate  m  elections  (op,  cit.  p,  285,) 

No  wonder  that  the  acts  do  no  more  for  up  to  now  it  has  been  con¬ 
ceded  that  is  all  the  15th  amendment  does,  But,  now.  Congress  is 
urged  to  go  over  and  beyond  the  15th  amendment — to  do  more  than 
protect  the  rights  of  voters  qualified  under  State  law,  and  to  determine 
who  shall  be  qualified,  not  under  State  law,  but  under  the  terms  of  the 
act  it  passes. 

What  is  really  troubling  the  Department  of  Justice  and  the  civil 
rights  people  is  that  there  is  really  no  such  widespread  violation  of  the 
15th  amendment  as  will  justify  Federal  action  under  it,  so  they  want 
Congress  to  presume  such  violation. 

They  cannot  meet  the  const! Intiqnal  guidelines  set  up  by  the  courts— 
so  they  want  different  guidelines  winch  are  not  warranted  by  the 
Constitution, 
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The  present  guideline,  declared  by  the  Federal  courts  to  be  war¬ 
ranted  under  the  Constitution  and  appropriate  statutes  ia : 

If  a  pattern  or  practice  of  discrimination  is  found  (under  sworn 
evidence  in  an  action  in  a  proper  court),  the  court  is  pm  powered  to 
declare  persons  entitled  to  vote  who  have  been  judicially  found  to 
have  been  deprived  of  voting  rights  on  account  of  race  or  color.  If 
the  Federal  court  finds,  from  the  evidence  before  it.  such  pattern  or 
practice  of  discrimination,  those  who  have  been  subjected  to  discrimi¬ 
nation  are  entitled  to  an  order  declaring  them  entitled  to  vote. 

Such  was  tho  pronouncement  of  the  TLS.  Court  of  Appeals  for  the 
Fifth  Circuit  on  July  21, 1064,  in  United  Staten  v,  Fm  (334  F.  2d  499) , 
following  the  principle  which  that  same  court  had  several  times  stated, 
(See  cases  cited  in  footnote  10at  p,  453  of  334  F,  2d,) 

The  panel  which  decided  the  Fox  case  was  composed  of  Circuit 
Judges  Fives  and  Jones,  and  the  District  Judge  Bootle,  Qertainly  the 
Department  of  Justice  cannot  accuse  either  one  of  those  eminent 
judges  of  “tarnishing”  our  judicial  system  “by  evasion,  obstruction, 
delnx,  and  disrespect/1 

(Testimony  before  House  committee,  p.  11.) 

Mr.  Bloch.  The  premise  is  false. 

But  even  if  the  premise  were  true,  it  would  by  no  means  follow  that 
Congress  would  be  constitutionally  authorized  to  give  the  premise  the 
effect  sought  by  this  bill. 

I  must  assume  that  a  State  or  a  political  subdivision  is  entitled  to 
constitutional  consideration  of  the  same  degree  as  any  one  of  its  citi¬ 
zens  or  os  uny  one  within  its  jurisdiction. 

I  will  now  deal  with  the  presumptions  that  are  set  up  in  this  bill. 

The  “main  fact  in  issue*^  is  whether  the  15th,  amendment  is  being 
violated  by  certain  States,  political  subdivisions,  or  officers. 

The  Congress  is  asked  to  declare  that  if  the  Director  of  the  Census 
determines  either  that  50  percent  of  the  persons  of  voting  age  residing 
in  a  given  State  or  political  subdivision  were  not  registered  on  No¬ 
vember  1, 1904,  regardless  of  whether  they  sought  registration  or  not, 
or  that  50  percent  of  such  persons  did  not  vote  in  the  presidential 
election  of  1064,  that  State  or  political  subdivision  is  presumed  to  be 
now  in  violation  of  the  15th  amendment 

(At  this  point  in  the  proceedings,  Senator  Eastland  left.) 

I  quote  from  the  case  of  BaiUy  v.  the  State  of  Alabama  (21i)  U.S. 
219) : 

While  States  maf,  without  deuyiojf  due  process  of  law,  enact  that  proof  of 
one  fact  shall  be  prima  facie  evidence  of  the  main  fact  in  isaue,  the  inference 
tibust  not  be  purely  arbitrary;  there  must  be  rat! opal  relation  between  the  two 
facta,  and  the  accused  must  have  proper  opportunity  to  submit  all  the  facto  bear¬ 
ing  eu  the  issue* 

(At  this  point  in  the  proceedings,  Senator  Dirksen  left.) 

Mr.  Bloch,  The  “accused”  here  are  all  of  the  State  and  political 
subdivisions  of  the  United  States. 

While  the  “accused”  may  seem  to  be  just  a  few  Southern  States,  and 
while  the  other  44  may  be  tempted  to  stand  mute  and  think,  “Let 
those  southerners  squirm,”  I  worn  you  that  if  this  bill  passes,  and  is 
declared  constitutional,  then  by  the  same  device  and  with  the  same 
argument  which  Mr.  K&tzenboch  used  before  tho  House  committee, 
the  criminal  statutes,  the  jury  statutes,  taxing  statutes  of  every  State 
of  this  Union  may  be  swept  aside. 
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So  I  r&epectfully  request  that  not  only., the  six  States  which  seem 
here  to  be  mainly  effected,  but  all  of  the  States  give  heed  to  wfruJb 
the  Department  of  Justice  is  trying  to  do. 

The  in  f  erence  it  seeks  to  draw  is  purely  arbitrary :  there  is  no  rational 
relation  to  the  premise,  even  if  it  be  a  fact,  and  the  ultimate  fact  in 
issue;  the  accused  does  not  have  proper  opportunity  to  submit  all  the 
facts  bearing  on  the  issue.  There  is  absolutely  no  opportunity  af¬ 
forded  the  State  or  political  subdivision  to  submit  any  fact  bearing 
on  the  issue  prior  to  the  impact  of  the  decision,  resulting  from  the  use 
of  the  presumption. 

Parenthetically,  I  do  not  know  how  any  one  can  now  tell  how  many 
Negroes  are  registered  or  how  nmny  voted  iu  a  given  political  subdivi¬ 
sion,  or  a  given  election*  “Tim  keeping  of  separate  registration  and 
voting  records  for  whites  and  Negroes  according  to  race’1  is  subject 
to  Federal  injunction.  It  was  forbidden  by  the  district  court  in  Geor* 
gin,  United  States  v.  Ifaines^  (189  F,  Supp*  121*  133(3) ) ;  Anderson  vt 
Vourson  (203  F.  Supp*  806),  and  in  the  Bibb  County  pase  that  I  read 
to  you  a  while  ago. 

One  of  the  salient  inquiries  which  would  have  to  be  made  as  to  a 
low  registration  in  any  given  political  subdivision  would  necessarily 
be:  How  many,  attempted  to  register  and  wore  denied  the  privilege? 
The  mere  fact  of  nonregistration  of  a  given  percentage  without  divi¬ 
sion  between  races,  and  without  any  reason  assigned  for  the  nonregis¬ 
tration,  and  without  any  showing  of  attempts  to  register,  proves 
nothing* 

Applicable,  too,  is  the  case  of  M<mtey  v.  State  of  Georgia  (279  TJ.S* 
1),  wnerein  the  court  held  that  a  presumption  created  by  tha  Geor¬ 
gia  Banking  Act  to  the  effect  that  every  insolvency  of  a  bank  should  be 
deemed  fraudulent  as  to  the  president  and  directors  was  violative  of 
the  Federal  Constitution  in  that  the  presumption  created  thereby  was 
unreasonable  and  arbitrary,  as  pointing  to  no  specific  transaction, 
matter  or  thing  as  the  cause  of  the  fraudulent  insolvency,  or  to  ahyoct 
or  omission  of  the  accused  tending  to  show  his  responsibility  j  1  Fur¬ 
thermore  the  court  said  that  a  law  creating  a  presumption  which  oper¬ 
ates  without  a  fair  opportunity  to  repeal  it  violates  the  Constitution* 

It  Is  not  within  the  province  of  a  legislature  to  declare  an  individual  guilty  or 
presumably  guilty  of  a  crime  {McFarland  v.  American  Sttoar  Co ..  241  0.S*  79. 
sai 

In  Western  dfr  Atlantic  ft.  Co,  v.  Henderson  (279  TT*S,  639),  the 
Supreme  Court  applied  the  principle  of  th&  Mantey  case,  supra,  to  a 
statute  of  Georgia  in  a  civil  case.  The  Court  held  that  a  section  of 
the  Georgia  code  which  raised  a  presumption  of  negligence’ against  a 
railroad  m  an  action  for  damages  construed  as  raising  presumption, 
on  mere  fact  of  grade  crossing  collision  and  resulting  death  of  occu¬ 
pant  of  automobile,  that  railroad  and  its  employees  were  negligent 
and  without  other  evidence  of  negligencp  permitting  presumption  to 
be  considered  as  evidence  against  defendant’s  evidence  tending  afllvm- 
atively  to  prove  that  operation  of  train  was  not  negligent  was  uncon¬ 
stitutional* 

(At  this  point  in  the  proceeding^  Sennit  Dirksen  returned^) ' 

Legislative  Sat  may  not  take  the  place  of  fact  la  tlie  judicial  determination 
of  Issues  involving*  life,  liberty  or  property  { Ibid.  p.  642) . 
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A  fortiori,  legislative  fiat  may  not  take  the  place  of  fact  in  the 
determination  of  whether  a  State  of  this  Union  has  violated  the  pro¬ 
visions  of  the  15th  amendment  to  the  Constitution. 

In  Tot  v.  United  Stales  (31ft  U.S.  403.  467),  the  Court  explained 
what  it  meant  by  a  “rational  connection/'  There  is  declared  a  pre¬ 
sumption  invalid. 

There  lias  been  a  very  recent  case  of  the  Supmere  Court-  of  the  United 
States,  which  may  be  the  one  which  the  Attorney  General  had  in  mind 
when  ne  drew  this  bill.  That,  is  the  case  of  United  States  v,  Gainey 
which  was  decided  March  1,  1965,  just  a  mouth  ago,  reported  in  the 
33d  Law  Week,  page  45200.  That  case  started  in  the  fifth  circuit  too. 
It  started  under  the  name  of  Barrett  v,  United  States ^  Barrett  v.  United 
States  (322  F.  2d  292),  a  decision  of  the  Fifth  Circuit  Court  of  Ap¬ 
peals  held  unconstitutional  a  statute  creating  presumptions  of  defend¬ 
ant’s  possession  of  still  and  carrying  on  business  of  distiller  on  showing 
of  defendant's  unexplained  presence  at  the  still  site.  (1063 — Circuit 
Judge  Tuttle,  Wisdom,  and  District  Judge  Johnson.) 

This  ease  was  reviewed  by  the  Supreme  Court  in  a  decision  of  March 
1,  1065,  sub  nomine,  United  States  v,  Gainey  (33  L.W.  4200),  The 
Supreme  Court  (7  to  2)  reversed  the  court  of  appeals  and  held  the 
statute  to  bn  valid.  The  rationale  of  the  opinion,  lidding  that  there 
was  a  rationality  in  the  connection  “between  the  fact  proved  and  the 
ultimate  fact  assumed,”  The  support  for  tho  holding  was : 

Congress  was  undoubtedly  aware  that  manufacturers  of  Illegal  liquor  are 
notorious  for  the  deftness  with  which  they  locate  arcane  spots  for  plying  their 
trade.  Legislative  recognition  of  tho  implications  of  seclusion  only  confirms 
what  the  folklore  teaches — that  strangers  to  the  Illegal  business  rarely  pene¬ 
trate  the  curtain  of  secrecy.  We  therefore  hold  that  6601(h)  (2)  satisfies  the 
test  of  Tot  v.  United  States  supra. 

That  case  is  by  no  means  decisive  of  the  situation  here  though  it 
may  have  been  the  inspiration  for  the  plan  of  this  bill. 

(At  this  point  in  the  proceedings  Senator  Eastland  returned.) 

{At  this  point  in  the  proceedings Senator  Dirkeen  left.) 

Suppose  someone  made  the  statement  to  you  that  the  State  of  Mon¬ 
tana  is  depriving  Negroes  of  their  right  to  vote  on  account  of  their 
race  or  color.  Suppose  you  asked :  What  proof  have  you  on  that 
statement?  He  answered:  The  Director  of  the  Census  has  just  de¬ 
termined  that  less  than  50  percent  of  the  persons  of  voting  age  residing 
in  Montana  were  registered  on  November  1,  1964;  less  than  50  percent 
of  the  persons  of  voting  age  residing  in  Montana  voted  in  the  presb 
dential  election  of  November  1964,  Would  you  consider  that  answer 
to  be  die  slightest  proof  of  the  statement?  doubt  it.  I  daresay  you 
would  ask  many,  many  question#— on©  of  them  would  be  how  many 
of  those  who  constitute  50  percent  of  the  persons  of  voting  age  residing 
in  Montana  were  citizens?  How  many  were  Negroes?  How  many 
sought  to  register?  How  many  were  qualified  under  Montana  law? 

I. daresay  that  you  would  know  that  the  premise  is  totally  unrelated 
to  the  ultimate  fact  to  be  proven,  and  that  any  thought  that  might  be 
a  valid  connection  between  the  two  would  only  arise  if  someone  planted 
the  seed  of  propaganda  in  your  thoughts,  t  “Well,  you  know,  voting 
discrimination  has  unquestionably  been  widespread*1  otit  there — but 
we  haven't  been  able  to  prove  it. 
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You  will  sec,  from  this  bill  that  whatever  the  ium  may  he,  voting 
tests  become  inoperable  in  that  area  the  very  instant  the  Director  of 
the  Census  determines  one  of  the  two  factors  of  section  3(a)* 
Absolutely  no  remedy  is  given  in  the  bill  to  the  State  or  any  political 
subdivision  thereof  to  oiler  proof  to  rebut  the  thoroughly  irrational 
presumption.  Even  if  it  wore  rational,  it  would  be  invalid  because 
of  this  lack  of  opportunity.  _ 

Senator  Ervin*  I  would  like  to  cal)  your  attention  to  some  figures 
which  show  there  is  no  rational  connection  between  the  number  of 
persons  that  are  required  to  bo  registered  under  this  bill,  60  percent, 
and  this  presumption,  Georgia  and  Louisiana,  according  to  figures 
given  by  the  Attorney  General  in  the  House  Becord,  have  03  percent 
of  all  the  people  of  voting  age  registered* 

Now  the  bill  doesn’t  apjpK  to  Arkansas*  It  doesn’t  apply  to  Flor¬ 
ida.  It  doesn’t  apply  to  Hawaii*  It  doesn’t  apply  to  Kentucky  or 
to  Texas,  These  States  that  I  have  enumerated  have  a  lesser  per¬ 
centage  of  persons  of  voting  age  registered  than  Georgia  and 
Louisiana. 

(At  this  point, Senator  Dirksen  returned  to  the  hearing  room.) 
Arkansas  lias  only  5#  percent,  Florida  64  percent,  Hawaii  C>(>.8  per-, 
cent,  Kentucky  61  percent,  Texas  66.5  ^>ercent.  Yet  under  this  lull 
you  have  a  presumption,  they  say,  based  on  registration,  that  Georgia 
and  Louisiana  arc  discriminating,  are  violating  the  16th  amendment, 
whereas  these  other  States  which  have  a  lesser  percentage  of  their 
persons  of  21  years  of  age  and  over  are  not. 

To  take  my  own  State  of  North  Carolina  for  example.  North  Caro¬ 
lina  has  76  percent  of  the  people  of  voting  age  population  registered 
according  to  the  figures  put  in  the  record  over  there  by  the  Attorney 
General  himself.  North  Carolina  has  a  larger  percentage  of  its  people 
21  years  of  age  and  over  registered  than.  Arizona  which  has  66  percent* 
Arkansas  1ms  66  percent,  California  76  percent,  Florida  54  percent, 
Hawaii  00.6  percent,  Kentucky  61  percent,  Maryland  67.6  percent, 
Michigan  72  percent,  Nevada  67  percent,  New  York  74.5  percent, 
Oregon  76  percent,  Tennessee  72.7  percent,  and  Texas  56.3  percent. 

Yet  you  nave  a  presumption  hero  that  North  Carolina  is  discrim¬ 
inating  against  its  people  in  at  least  34  counties,  whereas  13  States 
which  have  a  smaller  percentage  of  their  persons  of  voting  age  regia* 
tered  are  not  presumed  to  be  discriminating* 

I  say  it  is  a  cockeyed  bill  if  there  ever  was  one.  There  is  no  rela¬ 
tionship  between  the  two*  Just  to  show  you  how  ridiculous  it  gets, 
we  have  the  State  of  South  Carolina,  with  66  percent  of  its  voters 
registered;  it  outregisters  Florida^  Kentucky,  and  Texas.  South 
Carolina  is  presumed  to  be  violating  the  16th  amendment  by  reason  of 
its  registration  figures,  but  not  the  others,  under  this  formula.. 

Now  tr-ke  Arkansas  and  South  Carolina.  Each  one  of  them  has  60 
percent  of  their  people  of  voting  age  registered.  The  66  percent  in 
South  Carolina  comes  within  Dio  formula  of  those  that  are  to  be  gov¬ 
erned.  But  Arkansas,  with  exactly  the  same  percentage  does  not  come 
in.  There  is  no  rhyme  and  no  reason  and  no  rational  connection  be¬ 
tween  the  fact  and  what  is  presumed  from  the  fact,  as  you  point  out 
bo  well. 

Mr.  Bloch,  Bight  there.  Senator  Ervin,  as  I  understand  the  bill — 
what  were  the  figures  for  Georgia,  42  percent  t 
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Senator  Eryix.  Georgia  lias  G£J  percent  registered* 

Mr*  Bloch.  What  percent  voted  in  the  loat  election  ? 

Senator  Ervin,  I  don’t  have  the  exact  percentage. 

Mr.  Btgoh.  It  was  49pei,c©iiti  As  I  understand  this  bill,  the  min¬ 
ute  the  Director  of  the  Census  determines  that  only  49  percent  of  the 
voters,  the  registered  voters  or  people  of  voting  age  voted  last  Novem¬ 
ber,  then  it  is  presumed  that  Georgia  violated  the  16th  amendment, 
therefore  Georgia  can  no  longer  use  tho  voting  tests. 

Now  tho  Attorney  General  said  before  the  Houso  committee,  and 
this  is  the  particular  part  that  I  hope  the  Senators  not  only  from  the 
South  but  the  Senators  from  all  the  States  will  notice,  which  I  will 
quote  shortly, 

A  presumption  is  valid  only  if  opportunity  is  given  to  Ttsbut  it  in 
the  forum  in  which  the  prosecution  uees  the  presumption. 

■  Suppose  for  example  the  presumption  hold  valid  in  the  Qainea  case 
had  Bad  a  provision  in  it;  Should  the  defendant  he  found  guilty  in 
a  case  in  which  this  presumption  is  used,  he  may  offer  evidence  to  rebut 
it  in  a  certain  court  in  Washington,  If  that  court  in  Washington 
should  find  the  presumption  invalid,  the  verdict  and  sentence  shall  be 
aet  aside. 

Doesn’t  that  sound  preposterous?  It  does — but  that  is  exactly  what 
this  bill  provides. 

For  fear  that  you  may  not  have  read  what  the  Attorney  General  had 
to  say  on  this  subject  tiofore  the  House  committee,  I  quote  it: 

In  view  of  the  premise  for  Faction  3  (a),  Congreaa  may  give  sufficient  territorial 
scope  to  the  Pc-ction  to  provide  a  workable  and  objective  system  for  the  enforce* 
ibent  of  the  16th  amendment  where  it  Is  being  violated.  Those  Jurisdiction* 
placed  within  its  scope  which  have  not  engaged  in  such  violations  *  *  *  the 
States  and  counties  affected  by  the  formula  in  which  it  may  be  doubted  that 
racial  discrimination  has  been  practiced  *  *  *  need  only  demonstrate-— 

here  is  what  tho  Attorney  General  said — 

need  only  demonstrate  in  court  that  they  arc  guiltless  In  order  to  lift  the  ban  of 
section  3(a)  ffom  their  registration  systems  That  is.  section  8(a)  in  realltr 
reaches  on  a  long-term  basis  only  those  areas  where  racial  discrimination  In 
voting  in  fact  exists  (House  hearing  manuscript,  p.  82). 

That  statement  is  that  of  the  chief  law  officer  of  the  Government  of 
tho  United  States  so  naturally  it  has  boon  heeded  and  quoted. 

To  paraphrase  the  television :  Will  the  real  section  3  please  stand  up? 

I  beg  of  you  Senators  to  requestion  3(a)  and  analyze  it  with  me  and 
see  just  what  it  does  do.  Bear  in  mind  that  the  Attorney  General  says 
how  that  Georgia,  when  that  ppsymptiori  is  invoked  against  it,  that 
Georgia  need  only  demonstrate  in  court  that  £hey  are  guiltless  in  order 
to  lift  the  ban  of  section  3(a)  from  their  registration  systems. 

Now  let’s  see  what  it  does  do,  the  facts  wo  are  dealing  with* 

Hero  is  what  section  3(c)  of  the  bill  provides* 

(c)  Any  State  with  respect  to  which  determinations  have  been  made  mider 
subsoctioa  (a)  or  any  political  subdivision  with  rebpect  to  which  such  deterrai* 
nations  have  been  made  a@  a  separate  unit— 

May  file  where  i 

Irt  a  threo- judge  district  court  convened  in  tho  District  of  Colitmbfn  an  action 
for  a  declaratory  Judgment  against  the  United  Srntes,  alleging  that  neither  tW 
petitioner  nor  a^y  person  acting  under  colon  df  law  has  engaged  during  the  10 
years  preceding  the  filing  of  the  action  In  acta  or  practices  denying  or  abridging 
tho  right  to  vote  for  reasons  of  race  or  color.  If  the  court  determines  that 
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n^ltlior  the  ixjtltloner  nor  any  person  acting  under  color  of  l  iw  hatf  engaged  dur¬ 
ing  qucrh  porlod  Jjt  any  act  or  practice  denying  or  abridging  the  right  to  rote 
tot  ffciiftona  of  race  or  color*  the  cdtut  ftbalt  declare  and  tbo  ptovlfeioua  of 
intention  (a)  and  tho  Gxfttalm?r  procedure  egtAtoltotied  by  this  act  fllintl,  aftor 
Judgment*  bo  limpid  I  cable  to  the  petitioner,  Any  appeal  from  a  Judgment  Of 
«  throcjudgo  court  convened  Under  tbta  tub  Beet  ion  glia  11  He  to  the  Supreme 
Court. 

No  declaratory  Judgment  wball  lamie  under  thin  eub&eeUon  with  respect  to 
any  petitioner  for  a  period  of  JO  yea  re  after  the  entry  of  a  final  judgment  of 
any  court  of  the  United  Whiten,  whether  enteral  prior  to  Or  after  the  enactment 
of  tide  net*  determining  tha  denials  or  abridgement  of  the  right  to  vote  by 
reason  of  race  or  color  have  occurred  anywhere  In  he  territory  of  auch  petitioner. 

Tho  Attorney  General  says  that  the  States  and  counties  affected 
by  the  formula  “need  only  demonstrate  in  court  that  they  are 
guiltless.” 

What  court?  The  unstwer  is,  a  three-judge  district  court  convened 
in  tho  District  of  Columbia. 

Who  will  appoint  that  court?  From  whence  will  the  judges  be 
selected?  Will  they  be  judges  from  the  District  of  Columbia,  judges 
from  the  affected  States*  or  judges  from  just  anywhere  in  the  United 
States?  But  here  if  the  horrible  part,  and  it  is  horrible* 

What  does  the  action  brought  in  that  court  have  to  allege  It  must 
allege  that  neither  the  petitioner  nor  any  person  acting  under  color 
Of  law  has  engaged  during  the  10  years  preceding  the  filing  ox  the 
action  in  acte  or  practices  denying  or  abridging  the  right  to  vote  for 
reasons  of  race  or  color. 

(At  this  point  in  the  proceedings  Senator  Hart  left.) 

.  The  Attorney  General  says  that  the  convicted  States  must  only 
demonstrate  that  it  is  guiltless  in  order  to  “lift  the  ban*” 

Tho  bill  says  that  the  State  must  allege  that  neither  it  nor  any 
person  acting  under  color  of  law  has  during  the  10  years  preceding 
the  filing  or  the  bill  engaged  in  any  act  or  practice  contravening 
the  16th  amendment* 

What  in  the  world  does  “any  person  acting  under  color  of  law” 
mean  ? 

Even  assuming  that  it  means  any  person  within  the  Jurisdiction 
of  the  State*  it  is  bad  enough. 

Of  course,  anyone  who  reads  the  bill  knows  that  the  so-called 
remedy  is  a  will-o-tho-wisp  because  even  in  Georgia  during  the  last 
10  years  in  1  county  of  the  169  there  lias  a  decree  of  the  Federal  court 
to  the  effect  that  certain  officials  of  that  county  did  engage  in  acts 
and  practices  denying  or  abridging  the  right  of  certain  people  to 
vote  by  reasons  of  race  or  color  (Utmed  States  v,  Raims^  362  U.S.  17)* 

I  leave  this  written  memorandum  now  and  apply  it  perhaps  more 
plainly  than  I  can  just  from  reading  this*  You  take  that  section  3(a)* 
You  take  that  3(c),  aiid  with  the  proof  that  I  submitted  to  you  here 
during  this  long  day,  and  these  cases  that  the  Attorney  General  refers 
to,  the  two  of  them,  don’t  you  see  that  the  State  of  "Georgia  for  the 
sake  of  example,  I  don’t  know  about  any  other  State-  -well,  I  do  know, 
I  know  Alabama,  Mississippi,  and  Louisiana  would  fall  too — the  State 
of  Georgia  couldn’t  even  bring  that  into  suit. 

The  State  of  Georgia  couldn’t  file  that  suit  anywhere,  even  if  a  court 
were  convening  conposed  of  anytrody  that  the  Chief  Judge  of  the  Dis¬ 
trict  of  Columbia  said  to  put  on  the  court*  Georgia  couldn’t  bring  that 
suit.  DonJtyousee  that  it  couldn’t? 
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Senator  Dr rksen.  Why? 

J  Mr.  Block.  Because  it  couldn’t  allege  that  no  person  witliin  the 

*  jurisdiction  ol  the  State  had  a  decree  rendered  against  him  in  the  lust 
10  yearn 

^  Senator  DntKSKN.  What  about  any  subdivision  ?  It  says  any  city  or 

any  political  subdivision,  * 
t  Ulr.  Bloch,  What  does  that  mean  ? 

{  Senator  Diuksen.  A  subdivision. 

i  Mr,  Block,  Doesn't  that  moan  t  Eiat  before  Georgia  can  come  into  any 

court*  it  must  allege  that  no  officer  of  the  State  of  Georgia  in  any  one 
of  the  political  subdivisions  has  been  found  guilty  of  violating  the  lGth 
amendment  ?  That  is  what  3(c)  says,  Bead  it, 

:  Senator  Diuksen,  I  have  read  it, 

Mr,  Bloch  (reading) : 

Any  State  with  respect  to  whlrli  cloter mlnnll on h  hnvc  been  imufo  under  mibnecs 
tlon  (a  >  may  llle  in  the  three-judge  district  court  alleging — 

I  am  reading  from  the  bill,  Senator — 

tliat  neither  the  petitioner  nor  any  person  acting  under  color  of  law  1ms  engaged 
during  the  10  years  preceding  the  filing  of  the  action  in  acts  or  practices  denying 
or  abridging  the  right  to  vote  for  reasons  of  *aee  or  color. 

Then  it  says,  and  I  am  reading  from  the  law  here  and  from  the  bill : 

No  declaratory  judgment  shall  Issue  under  this  subsection  with  respect  to  any 
petitioner— 

which  would  be  the  State  of  Georgia — 

for  a  period  of  10  yearn  after  the  entry  of  a  final  Judgment  of  any  court  of  tho 
Untied  States  whether  entered  prior  to  or  after  the  enactment  of  thta  act  deter¬ 
mining  that  the  denials  or  abridgments  of  the  right  to  rote  by  reason  of  race  or 
color  have  occurred — 

were— 

anywhere  In  the  territory  of  such  petitioner. 

Senator  Ervin,  Mr,  BIocli^  from  tho  testimony  the  Attorney  Gen¬ 
eral  gave  here  about  the  decisions  in  courts,  not  only  would  Georgia  be 
totally  baned  from  suing  for  a  10 -y cat'  period;  Alabama  would  be 
totally  barred  from  suing,  Mississippi  would  be  totally  barred  from 
suing,  and  rxmisiana  and  Georgia*  too. 

In  five  of  the  six  States  that  are  totally  covered,  not  only  are  the 
courthouse  doors,  in  the  region  in  whicli  those  States  exist,  shut  against 
them,  but  you  would  have  even  the  courthouse  door  up  here  m  the 
district  of  Columbia  nailed  shut  against  them,  would  you  not  ?  Eveiy 
State  except  the  State  of  Virginia 7 
Mr.  Bloch.  Yes,  sir. 

Senator  Djrksen,  Mr,  Bloch,  Judge  Ervin  pursued  that  matter  at 
great  length  with  the  Attorney  General.  What  is  your  notion  about 
whether  or  not  it  is  so  offensive  that  it  is  brought  in  the  District  of 
Columbia  before  a  three-judge  court  in  order  to  cleanse  themselves  of 
this  stain  if  that  is  the  way  one  should  put  it?  Or  is  it  more  desirable 
to  have  a  three- judge  court  in  the  State  where  the  allegation  would 
be  brought?  Is  that  your  principal  objection  to  it? 

Mr,  Bloch,  No,  sir.  My  principal  objection  goes  way  back  of  that 
My  principal  objection  is  that  3(c)  creates  an  invalid  presumption. 
That  the  opportunity  to  be  heard,  if  you  are  going  to  have  any  pro- 
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sumption  at  all,  that  the  presumption  ought  not  to  take  effect  until 
you  have  had  an  opportunity  to  Be  heard.  That  under  the  decisions 
which  T  cited  to  you,  the  Hailey  case,  the  Henderson  ease*  the  Gainey 
case  of  last  week,  that  those  cases  all  hold  that  there  caivt  be  a  valid 
presumption,  a  person  can't  be  found  guilty  on  a  presumption  unless 
lie  is  given  an  opportunity  to  rebut  that  presumption  prior  to  the 
verdict  of  guilty* 

Now  what  happens  in  this  bill,  the  presumption  creates,  I  think,  such 
a  presumption  that  the  verdict  of  guilty  is  demanded  before  he  has 
any  opportunity  to  be  heard.  That  is  my  principal  objection. 
Senator  Diuksen.  We  don't  think  so.  We  think  this  is  only  a 
cleansing  section  to  give  a  State  a  chance  to  offer  evidence  and  testi¬ 
mony,  or  for  a  subdivision  to  do  the  same  thing 
Mr,  Bloch,  The  bill  doesn't  say  so. 

Senator  jlIixulskn.  The  only  objection  as  we  have  heard  before  was 
the  long  trek  to  the  District  of  Columbia  to  a  strange  jurisdiction. 
That  is  the  reason  for  my  question  whether  or  not  it  would  be  moro 
palatable  if  you  had  a  three- judge  court  sitting  in  Georgia  for  that 
purpose. 

(Senator  Hart  returned  to  the  hearing  room.) 

Mr.  Bloch.  I  think  if  you  are  going  to  have  any  three- judge  court  at 
all,  the  three-judge  court  ought  to  come  before  the  presumption  ever 
has  any  impact  at  all  But  even  then  I  don't  think  it  would  be  valid. 
Senator  Ervin*  I  would  like  to  st  a  to  I  didn't  raise  this  point.  I  had 
my  attention  diverted  to  so  many  other  inequities  in  the  bill  I  never 
saw  the  point  you  made.  But  your  point  is  that  not  only  as  far  as 
Geoigia  is  concerned  and  Alabama  and  Mississippi  and  Ixmisiuna  — 
Mr.  Bloch,  They  can't  even  get  into  court. 

Senator  Ervin.  That  they  can't  even  get  into  court,  They  have 
the  doors  of  the  courthouse  shut  against  them  in  those  States,  in  tin 
district  courts.  Not  only  lias  the  circuit  court  door  been  nailed  shut 
against  them,  but  they  have  even  nailed  shut  the  door  of  the  District 
of  Columbia  court  against  them  for  li)  years. 

TWs  bill  has  a  provision  in  section  3(c),  and  section  11(b)  which 
says  that  the  only  court  that  can  have  jurisdiction  of  any  cause  of 
action  which  a  State  may  wish  to  bring,  or  a  political  subdivision  of  a 
State  may  wish  to  bring,  or  any  other  person  may  wish  to  bring  to 
protest  against  the  tyranny  which  this  hill  would  inflict  upon  them 
flhall  be  the  District  Court  of  the  District  of  Columbia  silting  as  a 
three-judge  court. 

It  says  m  section  0{d)  and  again  in  section  0(f)  that  every  court  in 
the  land  is  open,  to  the  Government.  All  the  courts  are  closed  except 
one  against  everybody  but  the  Govenunent.  Every  court  is  open  to 
the  Government. 

Do  you  not  agree  with  me  that  about  the  mildest  way  you  can 
characterize  that  position  is  it  is  a  prostitution  of  the  judical  process? 

Mr.  Bloc  it,  I  do.  The  only  time  I  ever  knew  anything  like  that 
would  bo  during  the  wartime  when  we  had  the  emergency  price  control 
statute  which  was  considered  by  the  Congress  during* wartime,  and 
the  emergency  price  control,  the  rent  control  and  the  price  control,  had 
a  provision  in  it  that  the  only  place  that  it.  could  be  tested  wras  in  ail 
emergency  court  of  appeals  which  was  created  by  the  act. 


That  position  was  Upheld  under  the  decision  of  the  Supftme  Court 
of  the  United  State  in  Yo&kles  v,  Phillips  and  was  upheld  in  two 
costs,  one  which  came  up  from  Macon™ ^  ' 

Senator  Ervin,  The  YocMes  case? 

Mr.  Blooii  .  That  case  came  from  Boston  and  h  companion  case  to  the 
Yockles  case  was  my  case  again  of  Bowles  v;  W illinghmiiy  521  U.8. 
That  was  upheld  as  a  war  measure,  and  on  the  theory  that  the  Congress 
had  the  right  to  deprive  the  district  courts  of  any  jurisdiction  they 
wanted  to  deprive  them  of.  They  created  them.  Tltey  had  a  right 
to  confer  or  take  away  jurisdictions.  That  was  the  theory  of  wartime 
measure  and  that  is  the  only  time  I  have  ever  known  ft. 

Senator  Ervin.  And  that  case  involved  the  validity  of  mice  of  the 
OPA  which  had  the  force  and  effect  of  law  throughout  the  United 
States,  did  it  not? 

Mr.  Bloch,  Yes,  sir.  That  emergency  court  of  appeals  would  meet 
all  over,  the  country,  it  did  meet  several  places. 

Senator  Ervin.  Do  you  not  think  that  it  makes  a  mockery  of  the 
judicial  process  for  an  act  of  Congress  to  say  that  the  Government 
shall  have  access  to  every  court  in  the  land,  but  those  who  the  Govern¬ 
ment  is  proceeding  against  shall  have  access  to  Only  one  court*  which 
in  some  cases  is  located  a  1,000  ihiles  from  where  they  live? 

Mr.  Blocit.  I  would  certainly  say  ft  doesn’t  give  to  the  States  daft 

Srocess  of  law.  Whether  we  have  created , a  mockery  or  not  it  certainly 
idnJt  give  them  the  rights  they  are  entitled  to  under  the  Constitution. 
Senator  Dirksjgn.  But  Mr.  Bloch,  you  will  ague©,  of  course,  that 
the  creator  can  do  what  he  pleased  with  the  creature;  If  the  Congress 
Can  create  all  the  inferior  "Federal  courts,  district,  circuit  courts  of 
appeals,  special  courts,  then,  of  course,  it  can  delimit  or  expand  their 
jurisdiction,  so  this  is  the  exerci^  of  a  valid  power  in  placing  the  ap¬ 
pellate  jurisdiction  here  In  the  District  of  Columbia.  You  doirt  quart- 
mi  with  that  principle! 

Mr.  Bloch.  I  don’t  quarrel  with  the  proposition  that  the  Congress 
has  the  right  to  do  anything  it  phases  with  the  court  it  creates.  The 
inferior  courts  are  created  by  the  Congress,  and  it  con  deprive  them 
tomorrow  of  all  of  their  jurisdiction.  I  donJt  quarrel  wfth  the  proposi¬ 
tion  that  the  Congress  has  the  right  to  absolutely  limit  the  appellate 
jurisdiction  even  of  the  Supreme  Court  of  the  United  States: 

But  I  do  quarrel  with  the  proposition  that  when  the  Attorney  Gen¬ 
eral  says  that  Georgia  need  only  demonstrate  in  court  that  they  are 
guiltless  in  order  to  ban  the  provisions  of  .section  8(a)  from  theft 
registration  system,  that  that  isn’t  correct'  because  froirt  the  analysis 
of  the  facte  that  I  have  given  you,  if  you  follow  them,you  can  readily 
see  that  Georgia  could  never  get  into  court.  Senator  Ervin  points  out 
neither  could  Alabama,  Mississippi,  or  Louisiana,  because  for  8  years 
in  its  159  counties  there  have  been  two  decrees  rendered  which  would 
keep  them  oitt  of  court. 

Senator  Ervin.  Arid  Mr.  Bloch,  don’t  yon  agree  with  me  that  the 
question  whether  somebody  is  guilty  is  a  judicial  question  to  be  de¬ 
cided  by  a  court  and  not  to  be  settled  by  a  congressional  hearing  ? 

:  Mr*  Blooft*  I  certainly  do,  sir,  and  I  can  go  back  and  see  if  there 
is  griing  to  be  any  presumption  created  at  all,  that  the  accused,  which 
in  this  case  id  the  States,  all  the  States  in  the  Union,  riot  only  the 
Southern  States,  that  thp  accused  ought  to  have  a  chance  to  rebut  that 
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presumption  before  it  is  conclusively  presumed  that  ho  is  guilty  of 
anything*  ' 

’  Th©  CiiATitMAN.  The  :^medy  here  is  a  hoax; 

Mr,  Bloch.  The  remedy  in  court*  If  an  act  provided  if  oi>ly  00 
percent  didn’t  vote  last  November,  it  will  be  presumed  that  you  have 
violated  the  16th  amendment*  and  thereupon  th%  Attorney  General 
would  have  the  right  to  bring  an  action  to  set  aside  your  voting  statute 
and  give  yooi  an  opportunity  to  be  heard,  that  would  be  bad  enough* 
hut  it  Would  at  feast  do  away  with  the  constitutional  objections  that  I 
see  here,  because  yOu  would  have  an  opportunity  to  be  heard  before  the 
impact  of  a  presumption  is  felt. 

As  it  is  now,  (Senator,  it  is  just  like  saying  to  a  man,  4 You  are  pre¬ 
sumed  to  be  guilty  if  such  and  such  a  fact  is  proven,”  and  the  pre* 
sumption  takes  hold-  All  right,  now  after  you  get  in  jaiij  you  may 
file  a  petition  for  habeas  corpus  in  the  District  of  Columbia,  even  if 
you  are  convicted  in  California.  You  may  file  a  petition  for  habeas 
corpus  in  the  District  of  Columbia  and  snow  that  that  presumption 
ought  not  to  have  been  applied  to  you. 

Now  that  might  sound  far  fetched*  but  that  ie  just  exactly  what 
this  bill  does,  '  wVcah’t  even  file  the  petition,  because  those  cases  keep 
us  from  it. 

Senator  Djbks^n.  Mr.  Bloch,  at  this  point  this  is  a  good  place  for 
you  to  suggest  how  these  counties,  where  the  presumption  nas  beeit 
raised,  on  {he  basis  of  regist^rat  irm  and  votes,  will  cleanse  themselves* 
Jt  is  said  you  have  been  naughty  people,  you1  have  discriminated  here 
gainst  the  15th  amendment  You  l  ave  denied  ahd  abridged  the  vot¬ 
ing  rights  of  the  citizens  of  the  United  States,  so  We  are  going  to  give 
you  a  chance  to  get  out  from  under  your  sin. 

Now  this  is  the  way  we  propose  to  do  it  You  say  it  just  won’t  work, 
that  it  i?  imconstituhpnaf,  that  those  allegations  cannot  be  made.  Ip 
my  book  this  is  just  a  question  of  proof  th&t  has  to  be  made  by  the 
obdurate  sinner.  1  You  say  it  won’t  do.  All  right,  what  in  your  judg¬ 
ment  will  do? 

Mr.  Bloch*  I  don’t  think  anyth  mg  would  do  along  those  lines. 
Senator Dtrksbn.  What? 

Mr,  Bloch*  I  think  you  have  got  to  go  back  further  than  that.  I 
am  just  taking  it  step . by , step,  I  don’t  think  that  a  bill  ought  to  be 
parsed  that  creates  any  presumption,  without  giving  the  accused  the 
right  to  be  heard*  Even  in  that  8tiU  cum  that  I  mentioned,  I  believe 
you  were  asked,  that  was  decided  on  March  1,  the  case  decided 

by  the  Supre  me  Court  of  the  United  States  on  March  1,  it  was  a  pre¬ 
sumption  that  anybody  who  was  caught  at  a  still,  an  illicit  distillery, 
was  guilty  of  having  something  to  do  with  that  distillery. 

But  even  that  presumption  does  not  take  hold  until  that  accused, 
that  person  who  didn’t  have  any  more  sense  than  to  be  around  that 
still,  had  an  opportunity  to  explain  his  presence  there.  i 

Senator  Ervin.  Before  that  presumption  took  effect  there,  they  hod 
to  brim?  them  into  court  and  show  in  court  that  he  was  caught  at  the 
still-  Here  they  do  not  evan.briiig  him  to  court,  but  they  taiee  the 
presumption  without  even  giving  him  the  opportunity  of  being 
brought  to  cAwit. 

Mr.  BiiOCH.  And  do  not  ever  give  you  an  opportunity. 
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Senator  Ervin.  It  has  been  the  custom  in  America  thus  far  that 
before  you  condemn  a  person  and  before  you  punish  him  and  deprive 
him  of  his  rights*  you  make  a  charge  against  him  and  convict  him  in 
court,  of  wrongdoing.  This  has  been  the  custom,  has  it  not? 

Mr.  Btjocii.  Yes. 

Senator  Ervin.  And  it  is  the  American  way  to  do  this,  ia  it  not) 

Mr.  Bloch.  We  had  a  statute  in  Georgia  that  if  any  person  were 
hurt  or  killed  by  the  running  of  a  train,  the  railroad  company  was 
presumed  to  be  negligent.  And  while  they  had  an  opportunity  to  offer 
proofj  the  Supreme  Court  of  the  United  States  declared  that  uncon¬ 
stitutional,  That  is  in  the  HeTiderwn  cake. 

So  it  is,. therefore,  that  if  the  ban  were  placed  on  Georgia,  Georgia 
could  not  lift  that  ban  because  in  one  of  her  159  counties  there  has  been 
a  court  decree. 

The  same  applies  to  any  other  State  affected  by  this  bill-  The 
Attorney  General  knows  and  you  know  that  in  some  of  the  counties 
and/or  parishes  of  Mississippi,  Alabama,  and  Louisiana,  there  have 
been  such  decrees. 

Under  this  bill,  decrees  in  perhaps  10  or  12  coimtieftr— the  Attorney 
General  can  supply  the  exact  figure — out  of  the  300  or  400  affected 
effectually  prevents  any  lifting  of  the  ban. 

Time  does  not  permit  the  present  document  to  go  into  details  of  the 
act  beyond  section  3  thereof. 

As  a  matter  of  fact,  most  of  the  other  sections  fall  when  section  3 
shall  have  been  deemed  or  declared  invalid. 

However,  there  is  one  glaring  section  to  which  attention  should  bo 
called.  That  is  section  8.  It  reads  as  follows: 

Sbc.  8.  Whenever  a  State  or  political  aubdiviskm  for  which  determinations 
are  In  effect  under  section  3(a)  shall  enact  any  law  or  ordinance  imposing 
qualifications  or  procedures  for  voting  different  than  those  In  force  and  effect 
on  November  1,  1904,  such  law  or  ordinance  shall  not  be  enforced  unless  and 
until  it  ehaU  have  been  finally  adjudicated  by  an  action  for  declaratory  Judg¬ 
ment  brought  against  the  United  States  in  the  District  Court  for  the  District 
of  Columbia  that  such  qualifications  or  procedures  will  not  have  the  effect  of 
denying  or  abridging  rights  guaranteed  by  the  I5fh  amendment.  All  actions 
hereunder  shall  be  heard  by  ft  three-judge  court,  and  there  shall  be  a  right  of 
direct  appeal  to  the  Supreme  Court. 

The  purported  object  of  this  bill  is  to  prevent  the  application  of 
voting  qualifications  or  procedure  so  as  to  deny  or  abridge  the  right 
to  vote  on  account  of  race  or  color.  The  contention  is  that  voting 
qualifications  and  procedures  are  being  iifrposed  or  applied  so  m  to 
deny  1 5th  amendment  rights.  r 

Yet,  the  bill  provides  that  if  it  is  determined  under  section  3  (a)  and 
(b)  that  a  State  or  political  subdivision  is  using  tests  or  devices  for 
discriminatory  purposes,  that  no  State  may  enact  any  law  or  ordinance 
even  repealing  the  offending  test  or  device,  or  rather,  that  if  it  does 
enact  such  law  or  ordinance,  it  shall  not  be  enforced  by  the  State 
unless  and  until  it  shall  have  been  finally  adjudicated  by  an  action  for 
declaratory  judgment  brought  in  the  District  Court  for  the  District 
of  Columbia  that  such  qualifications  or  procedures  will  not  have  the 
effect  of  denying  or  abridging  rights  guaranteed  by  the  15th  amend¬ 
ment. 

Now,  here  is  how  section  8  would  work  in  some  of  the  States  which 
possibly  may  be  affected  by  the  bill. 


VOTING  RIGHTS 


291 

Suppose  it  is  declared  by  the  Attorney  General  that  thorn  registra¬ 
tion  laws  which  contain  voting  qualifications  fall  under  the  ban  of 
section  3  (a) .  The  State  says  to  the  Federal  Government,  all  right,  you 
are  accusing  us  of  using  our  registration  laws  so  as  to  deprive  Negroes 
of  their  right  to  vote ;  a  great  many  of  the  States  of  the  Union  do  not 
have  any  registration  daws,  to  we  will  go  along  with  those  State©  and 
repeal  our  registration  laws.  And  that  is  what  the  States  do.  But 
here  comes  section  &  That  repeal  of  the  ( registration  laws  cannot  be* 
come  effective  until  a  three-judge  court' in  the  District  of  Columbia, 
selected  by  someone,  adjudicate?  that  the  repeal  of  the  offending 
statute  will  not  have  the  effect  of  denying  or  abridging  rights  guar¬ 
anteed  by  the  15  th  amendment, 

I  imagine  that  for  the  first  time  in  the  history  of  constitutional  gov- 
eminent  anywhere,  it  is  being  suggested  that  the  Congress  has  the 
nght  indirectly  to  enjoin  a  State  legislature  from  repealing  one  of  its 
lawa 

In  the  last  2  or  3  days,  I  have  read  the  following: 

But  why  suppose  the  irreconcll ability  of  the  two  propositions? 

Proposition  1:  The  States  have  the  rijrht  to  prescribe  voter  qnallfleatloua 
Proposition  2:  No  State  may  discriminate  against  a  metal  minority. 

What,  theTvlf  a  State,  tn  the  cause  of  practicing  lie  rights  under  the  first  prop¬ 
osition,  denies  the  rights  of  Negroes  under  the  second?  The  Federal  Govern* 
meat  should  precisely  step  in  and  legislation  to  this  effect  should  be  passed — 
but  its  mandate  should  then  be,  not  to  revoke  voter  qualification  tests  as  set  up 
by  the  States,  but  to  administer  them  without  reference  to  race  or  creed* 

I  suggest  that  the  author  of  that  column— and  I  respectfully  sug¬ 
gest  every  Member  of  Congress — read  title  I  of  the  Civil  Bights  Act  of 
1964,  entitled,  “Voting  Bights*”  (42  USC,  sec,  1971,  as  amended  by 
sec.  131  of  the  1957  Act  and  1960  Act  and  1964  Act,) 

That  statute,  approved  July  2, 1964,  provides  that  no  person  acting 
imder  color  of  law  shall  *  *  *  employ  any  literacy  test  as  a  qualifica¬ 
tion  for  voting  in  any  Federal  election  unless  (1)  such  test  is  admin¬ 
istered  to  each  individual  and  is  conducted  wholly  in  writing,  and  (2) 
a. certified  copy  of  the  test  and  of  the  answers,  given  by  themdividual 
is  furnished  to  him  within  25  days  of  the  submission  of  his  request 
made  within  the  period  of  time  during  which  records  and  papers  are 
required  to  be  retained  and  preserved  pursuant  to  title  3  of  the  Civil 
Eights  Act  of  1980. 

That  act  has  been  in  force  for  almost  9  months. 

Hao  any  person  anywhere  been  accused  in  any  criminal  proceeding 
or  in  any  civil  proceeding  of  violating  that  act!  Does  the  Depart¬ 
ment  of  Justice  tnow  of  any  violation  of  the  act? 

Why  does  not  that  act  give  to  the  Department  of  Justice  every  power 
that  it  needs  to  insure  that  voting  tests  or  devices  will  not  be  used  at 
any  time  or  place  so  as  to  deprive  Negroes  of  their  Jfith  amendment 
rights?  Hasany  effort  been  made  to  use  it? 

I  have  been  taught,  “If  thy  right  had  offend  thee  cut  it  off,  and 
cast  it  from  thee”  *  *  *  Sh  Matthew,  chapter  6-30. 

If  any  statutes  which  give  rise  to  the  accusation  that  their  use  of¬ 
fends  the  fifth  amendment  are  offensive  to  the  Department  of  Justice, 
it  ought  at  least  give  the  privilege  of  cutting  them  out,  and  casting 
them  aside. 

This  act  does  not  even  let  m  do  tliat.  The  minute  the  impact  of 
the  presumption  is,  and  Georgi?  and  no  other  State  affected  by  the 
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act  can  change  any  of  its  election  laws  or  voting  laws  without  the 
permission  of  a  three-judge  court  set  up  somewhere  in  the  District 
of  Columbia——  ► 

Senator  Ervin.  Mr.  Burke  Marshall,  who  was  head  of  the  Civil 
Bights  Division  in  the  Department  of  Justice  for  some  years,  made  a 
statement  before  the  Civil  Rights  Commission  on  February  18,  1963; 
and  he  said  this : 

It  Ib  *vi<tei*t  that  tb?  ttine  required  to  litigate  19U<a)  casee  is  being  sharply 
reduced 

T^en  p  refers  to  ib'it  ppqvisioh  you  referred  to. 

Tbe  expediting  ptoyIbIods  of  the  1904  act  promlfre  to  accelerate  the  pace  of 
litigation*  Indeed  there  to  quo  case  Involving  Homes  County  where  the 'Com¬ 
plaint  was  filed  at  the  end  of  July,  our  discovery  motion  wae  granted  within  a 
month,  the  defendant's  answer  and  (he  tjrial  date  was  set  tor  early  November. 

Now,  I  would  like  to  ask  you  this.  The  only  reason  we  hear  for 
the  provision  of  this,  bill  which  would  nullify  or  suspend—' whatever 
you  choose  to  call  it-*-section  2  or  article  I  of  the  Constitution  and  the 
17th  amendment,  and  the  provision  securing  to  the  States  the  rights 
not  Vested  in  the  United  States  by  the  Constitution— that  it  requires 
too  much  time  to  litigate  a  case  in  court.  I  will  ask  you  if  that  is  not 
exactly  the  same  argument  or  rather  the  same  justification  wliich  a 
mob  uses  when  it  lynches  a  man.  It  says,  wWe  know  this  man  is  guilty, 
and  we  afc.hot  going  to  wast^’iny  tune  trying  him  because  it  will 
take  some  time” 

:  Is  that  not  exactly  the  argument  of  a  mob  ¥ 

(At  this  point  in  the  proceedings,  Senators  Kennedy  and  Dirkseh 
left  the  heanng  roonv)  , 

Mr,  Bloch.  Yes,  sir;  I  wanted  to  confine  my  arguments  here  today 
so  much  that  I  omitted  something  tliat  I  had  ifl  the  first  draft  of  this. 
The  first-  draft  of  this  said  what  this  ought  to  be  cMfod  was  a  JStafo 
lynching  law,  a  law  fo  provide  for  the  lynching  of  certain  Stains,  and 
that  is  what  it  does.  '■ 

I  appreciate  the  opportunity  of  being  here*  ' 

The  CHAneafAN,  You  have  made  a  Very  fine  statement,  Mr,  Bloch. 
I  gave  instmcticns’that  it  be  copied  in  the  record. 

Senator  Ervin.  T  share  your  concern  about  these  things.  I  remem¬ 
ber  in  the  foreword  of  a  very  fine  book  you  wrote  on  constitutional 
law  that  you  dedicated,  as  I  recall,  to  ypur  twO  grandsonftj  with  a 
prayer  that  when  they  arrived  at  maturity,  that  they  would  still  enjoy 
constitutional  government  in  America., 

Mr,  Bloch.  To  my  grandsons  and  those  oftheir  age,  with  the  hope 
that  constitutional  government  may  survive. 

Senator  Ervin.  Dp  you  think  constitutional  government  can  sur¬ 
vive  if  the  Congress  is  willing  to  pass  laws  that  suspend  the  operation 
for  a  10-year  period  of  three  provisions  of  the  Constitution^  even  if 
they  assign  for  such  action  their  desire  td  enforce  another  section  ¥ . 

Mr,  Bloch.  No,  sir;  I  do  not  think  so,  and  I  do  not  think  constitu¬ 
tional  government  can  survive  if  any  person  arrogates  uutb  himself — 
any  person  or  community  or  group,  whatever  yod  call  itr-arrogatee 
initb  themselveift  or  himself  or  herself  the  power  to  detehnine  whieb 
few  they  will  observe  and  which.law  they  will  not  observe.  ’  / 

Senator  Ervin:  Now,  I  called  attention  to  the  fact  that  North 'Caro¬ 
lina  has  78  percent  of  the  people  of  toting  age  registered;  and  called 
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attention  that  notwithstanding  the  fact  that  84  counties  fell  below  the 
80  percent  in  voting,  the  State  itself  voted  5L8  percent.  I  suggest 
that  shows  that  North  Carolina  is  not  discriminating  against  anybody. 
But  the  suggestion  is  made  by1 'very  highly  intelligert  toeti  that  per¬ 
haps  that  shows  that  North  Carolina  is  intimidating  people. 

Eto  you  see  any  rational  basis  for  drawing  any  inference  of  that 
nature  from  these  sets  of  figures  on  North  Carolina  or  any  of  these 
other  ’States  that  they  are  intimidating  anybody  to  keep  them  from 
voting  because  of  their  race! 

Mr.  Bloch.  No,  sir. 

Senator  Ervin*  After  a  State  registers  76  percent  of  the  people  of 
voting  ago  and  thereby  adjudicates  that  they  are  entitled  to  vote,  do 
you  not  think  it  is  rather  absurd  to  infer  that  because  those  people 
do  not  see  fit  to  come  out  and  exercise  their  privilege  in  certain  counties, 
that  that  constitutes  evidence  or  a  presumption  or  an  assumption  that 
thy*  is  intimidation  which  keeps  them  from  the  polls  after  they  are 
registered  t 

Mr,  Bloch.  Just  a  complete  non  sequitur,  that  is  all. 

The  Chairman.  If  this  principle,  the  principle  in  this  bill  is  estab¬ 
lished,  what  other  fields  can  the  Federal  Government  go  into? 

Mr.  Bloch.  What  fields? 

The  Chairman.  What  fields  can  it  go  into? 

Mr;  Bloch,  I  mentioned  this  morning  oucl  the  taxation  field;  the 
taxation  field,  the  jury  system,  the  educational  system,  most  any  other 
area  of  State  law. 

The  Chairman.  Criminal  laws  ¥ 

Mr.  Bloch,  Criminal  laws.  Suppose,  for  the  sake  of  example,  take 
in  the  field  of  education.  If  the  principle  of  this  bill  is  followed,  then 
on  the  same  thesis  or  on  the  same  premise  a  presumption  could  be 
built  up  that  the  States  are  violating  the  education  laws,  and  therefore! 
having  violated  the  education  laws,  they  cannot  pass  any  more  educa¬ 
tion  laws*  and  the  Federal  Government  will  step  in  under  the  guise  of 
enforcing  the  14th  amendment  or  the  15th  amendment,  and  prescribe 
education  laws,  tax  laws,  jury  qualifications,  just  any  area  m  which 
the  States  now  under  the  10th  amendment  have  the  right  to  regulate 
their  own  affairs  can  be  invaded  by  the  Federal  Government  under  the 
guise  of  enforcing  some  constitutional  provision. 

The  Chairman.  If  this  principle  is  sustained,  what  is  left  to  the 
States? 

Mr.  BLDoH.  Nothing. 

The  Chairman.  That  applies  to  all  50  of  them. 

Mr.  Bloch.  It  applies  to  all  50.  It  applies  to  all  50  in  every  area 
covered  by  the  10th  amendment  and  any  other  provision. 

The  Chairman.  What  we  would  have  is  a  complete  central  gov-’ 
eminent, 

Mr.  Bi&ch,  1  You  Would  have  a  complete  federalized  central  govern¬ 
ment.  #  You  would  just  ae  well  Wipi  out  yoUr  State  lines  if  this  theory 
of  legislation  is  held  oohstltutioiml. 

The  Chairman.  And  after  all,  that  is  the  fundamental  principle 
that  is  at  issue  here,  is  it  not? 

-■  Mr.  Bloch.  Thrtt  is  the  fundamental  principle  here*  As  I  said 
somewhere  in  the  course  of  that  argument,  the  States  created  the  Fed* 
eral  Government  and  delegated  to  the  Federal  Government  certain 
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power,  reserving  unto  thetnselvas  all  other  powers  not  expressly  dele¬ 
gated,  If  the  principle  of  this  bill  is  held,  constitutional,  then  that 
creature  of  the  several  States  has  got  within  its  power  to  destroy  the  BO 
States  which  have  succeeded  those  13  that  created  it. 

That  ie  it  in  a  nutshell* 

Senator  Ekyin.  I  will  ask  you  if  section  2  of  article  I  of  the  Consti¬ 
tution  has  not  been  a  part  of  the  Constitution  ever  since  George  Wash¬ 
ington  took  his  first  oath  as  President  back  in  1780,  a  period  of  178 
years?  I  will  ask  you  if  every  decision  of  the  Court  since  that  time 
has  not  held  that  under  that  provision  of  the  Constitution  the  States 
have  the  constitutional  power  to  adopt  a  literacy  test  applicable  to 
people  of  all  races? 

Mr.  Bloch.  Eight  on  down  through  the  years  through  the  last  one 
that  I  know  of  written  by  Justice  Douglas,  who  is  certainly  not  an 
enemy  of  centralized  government*  in  the  N&vth  Hampton  case. 

■  Senator  Ervin.  When  you  analyze  it  this  bill  constitutes  an  effort 
to  suspend  the  power  of  the  States  to  exercise  the  power  given  them 
by  the  Constitution  of  the  United  States? 

*  Mr*  Bloch.  Precisely- 

Senator  Ervin.  I  want  to  thank  you  for  coming  here  and  making  a 
fight  for  constitutional  government.  Judge  Learned  Hand  said  that 
when  love  of  liberty  dies  in  the  hearts  of  the  American  people,  no  Con¬ 
stitution  and  no  court  can  keep  it  alive. 

1  Do  you  not  agree  with  me  that  it  is  a  very,  sad  thought  that  when 
respect  for  constitutional  principles  dies  in  the  hearts  of  men  occupy¬ 
ing  high  office  in  the  United  States,  constitutional  government  is  on 
its  way  out? 

Mr.  Bloch.  Yes,  sir;  and  I  believe — I  honestly,  and  firmly  believe^- 
that  if  application  could  be  thrown  out  of  the  window  in  the  considers 
tion  of  this; bill,  if  that  were  possible,  and  if  the  Governors  and  the 
attorneys  general  of  the  fit)  States  of  this  Union,  no# only  the  six  down 
South,  tut  if  the  attorneys  general  and  the  Governors  of  the  60  States 
of  this  Union  would  take  tun£  to  realize  what  this  bill  does  mid  what 
it  might  be;  what,  the  portent  of  it  is,  that  they  would  be  sitting  right 
here  where  l  am  sitting  arguing  with  you  right  along  the  same  line. 

-  Senator  Ervin.  They  are  in  a  big  hurry  to  pass  this  bill,  so  they 
say.  It  reminds  mo,  with  all  due  respect  to  my  brethren  who  advocate 
dhis  bill*  of  -  a  story' of  Irving  S.  Cobb.  He  went  into  this  store  to 
buy  a  necktie.  They  offered  to  sell  him  a  veiy  loud  necktie,  and  he 
pushed  it  away  saying  he  did  not  want  that  kind  of  a  necktie.  And 
the  clerk  kept  trying  to  Sell  him  that  particular,  necktie.  Finally 
Irving  S.Cobb  said :  * 

I  dg  not  want  that  tie,  I  would  not  be  caught  wearing  It  dowii  In  the  bottom 
of  a  coal  mine  at.  22  o'clock  midnight  during  a  total  eclipse  of  the  moon  while 
John  I*.  Lewis  and  the  United  Hlneworkers  were  out  on  strike. 

Now,  X  do  not  blame  them  for  wanting  to  pass  this  bill.  But  I  would 
not  want  to  be  caught  with  this  bill  in  iny  possession  down  in  the  bot¬ 
tom  of  a  coal  mine  at  12  o’clock  midnight  during  a  total  eclipse  of  the 
moon  While  John  L.  Lewis  and  the  United  Mine  workers  are  out  on 
strike, 

Mr.  Blooh.  I  wonder  if  April  9  as  the  deadline  has  any  significance. 
That  was  Appomattox,  was  it  not  ?  " 
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Senator  Hart.  Mr*  Chairman,  I  have  no  question s*  T  do  want  to 
thank  Mr,  Bloch,  whom  I  have  enjoyed  hearing  on  earlier  occasi  ->ns  in 
discussion  of  the.  prior  civil  rights  bill,  for  coming  up  again.  I  know 
he  fools  very  deeply,  as  do  several  member  of  the  committee  here 
present^  that  the  constitutional  points  ho  made  are  valid.  Under  that 
conviction  he  feels  deeply  that  the  bill  proposed  is  unconstitutional. 
As  1  say,  I  have  no  questions,  but  as  a  lawyer  I  think  I  should  explain 
very  briefly  why  I  disagree*  And  the  fact,  though  I  do  not  know  it, 
that  April  9  is  Appomattox  day  has  an  effect  on  each  of  us,  though  our 
conclusions  are  different* 

The  bill  implements  the  explicit  command  of  the  15th  amendment} 
ad  1  see  it,  that  the  right  to  vote  shall  not  bs  denied  or  abridged  by  any 
State  on  account. of  race  or  color.  I  think  that  the  means  chosen  to 
achieve  that  end  are  appropriate  and  necessary,  and  the  bill  has  only 
one  aim,  to  effectuate  a  good  many  ye^rs  after  Appomattox  the  promise 
of  the  15th  amendment,  that  there  shall  be  no  discrimination  on  ac¬ 
count  of  race  or  color  with  respect  to  the  right  to  vote.  That  really 
is  the  only  purpose  of  the  bill. 

I  think,  therefore,  that  it  is  legislation  designed  to  enforce  the  15th 
amendment,  and  I  think  that  the  means  suggested  in  the  bill  are 
appropriate. 

The  President  submitted  the  bill  only  because  he  feels  it  imperative 
that  we  deal  in  this  way  with  the  discrimination  that  persists  despite 
determined  efforts  to  eradicate  the  evil  by  other  means,  the  means 
that  brought  you  to  this  committee  in  1957, 1960,  and  1964, 

It  is  only  after  long  experience  with  lesser  means  and  a  discouraging 
record  of  obstruction  and  delay  that  we  now  resort  to  this  more  far- 
reaching  solution* 

AVe  had  hotter  have  an  answer  before  those  grandchildren  of  vours 
are  active  in  the  scene  because  time — which  has  run  really  very  slowly 
in  this  field  for  almost  190  years — is  about  to  run  out  on  us,  before  the 
grandchildren  get  here,  i  f  we  do  not  resolve  this  question, 

I  guess  mv  statement  is  in  the  nature  of  a  defense  as  a  lawyer*  As 
to  why,  while  I  have  listened  attentively,  I  still  share  the  feeling  of 
the  Attorney  General  that  this  is  responsive  to  a  very  urgent  need. 

Mr*  Br/joii.  Senator,  down  our  way  they  tell  a  story  about  a  lawyer 
who  had  a  case  in  court  before  a  certain  judge,  and  he  was  a  good  judge, 
too.  When  the  lawyer  finished  announcing  Ins  proposition  of  law,  the 
judge  said,  “Mr*  Moore,  that  is  not  law.1*  Mr.  Moore,  the  lawyer,  said, 
“Well,  Your  Honor,  it  had  been  for  a  thousand  years  before  Your 
Honor  spoke”  '  ■  ‘ 

So  I  am  pretty  much  in  the  same  situation  as  Mr*  Moore*  I  have 
no  right  to  aigue  with  you  whose  guest  I  am,  so  to  speak,  but  whenever 

1  hear  about  r  the  109  years  after  the  adoption  of  the  amendment,  I 
cannot  help  but  think  of  the  constitutionally  legal  history  that  has 
gone  along  during  those  100  years. 

Appomattox  has  come  into  the  conversation*  It  was  April  9, 1868* 
The  13th  amendment  was  adopted  ih  1866.  The  14th  amendment 
came  along  in  1868, 

.  (At  this  point  in  the  proceedings,  Senator  Dirksen  entered  the  hear* 
ingroom*)  f 

Mr*  Biwbt*  The  15th  amendment  came  along  in  1870.  Now,  within 

2  years,  Senator,  after  the  adoption— within  &  years  after  the  adop- 
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tioit  of  the  14th  amendment,  the  Supreme  Courts  of  the  States  of  Ohio 
and  of  Indiana  and  of  California,  and  soon  afUrj  the  Supreme  Court 
of  Appeals  of  the  State  of  New  York,  the  Decision  of  Judge  Woods 
m  a  Federal  court  down  in  New  Orleans— Judge  Woods  afterward 
was  appointed  to  the  Supreme  Court  of  the  United  States  after  he 
had  rendered  that  decision — in  all  of  those  cases  the  I4tii  amendment 
was  construed,  and  a  separate  but  equal  doctrine  was  set  up, 

.  Now,  during  those  1(X>  years  we  obeyed  the  law  of  the  land.  We 
obeyed  what  those  courts,  had  said  the  14th  amendment  meant.  In 
1895  and  1&96  in  Plessey  v.  Fergua&n,  the  Supreme  Court  of  the 
United  Stat©3  for  the  first  time  adopted  the  separate  but  equal  amend' 
menb.  We  took  that  to  be  the  law;  not  only  m  the  southern  States 
but'ftll  over  the  United  States  they  took  that  to  be  the  law  of  the  land 
because: "the  Supreme  Court  of  the  United  States  had  said  so*  As 
late  aa  1917  when  Chief  Justice  Taft  was  Chief  Justice  of  the  TT*S* 
Supreme  Court,  after  he  had  been  President,  the  Supreme  Court  of 
tdie  United:  States  in  Garland  against  Itice  in  1927  reaffirmed  all  those 
cases  that  I  mentioned,  and  more  too,  and  said  that  the  separate  hut 
equal  doctrine  was  the  law  of  the  land* 

t  -  Tt  J#as  not  until  1954,  almost  100  years  after  the  adoption  of  the  14th 
amendment,  88  years  after  the  adoption  of  the  14th  amendment,  that 
fot  the  firgfc  time  the  Supreme  Court  of  the  United  States  said  that  the 
separate  but  equal  doctrine  was  not  the  law  of  the  land* 

;  I  suggest  to  you>  sir,  with  all  respect?  that  when  you  think  of  the  100 
years  of  that  century ,  bear  in  mind,  air,  that  during  88  years  of  that 
100,  that  the  Supreme  Court  of  the  United  States,  and  all  other  courts 
that  had  passed  on  the  question,  had  construed  the  14th  amendment 
to  mean  just  what  we  down  in  the  South  thought  it  meant  and  fob 
lowed,  and  it  was  not  until  1957,  almost  100  years  after  its  adoption, 
that  the  Coprt  changed  its  mind* 

*  Sometimes  !  think  maybe  I  am  partial,  but  sometimes  I  think  that 
we  are  more  sinned  against  than  sinning* 

Senator  Hart,  As  l  sayf  I  have  no  questions,  and  if  I  commented  we 
would  just  exchange  differing  views  again. . 

Senator  Ervin.  Mr.  Bloch,  do  you,  not  think  that  a  State  Is  more 
likely  to  have  its  citizens  understand  the  history  of  the  last  100  years 
if  it  requires  them  to  read  and  to  write  before  they  are  allowed  to 
vote? 

Mr ,  Bloch,  I  did  n  t  hear  that,  sir, 

Senator  Bicra*.  I  said  do  you  not  think  that  a  State  is  more  likely 
to  have  its  citizens  understand  the  history  bf  the  last  100  years  if  it 
requires  them  to  read  and  write  before  they  ^  allowed  to  vote? 

Mr,  Bloch.  Yes,  sir,  I  rather  think  so*  ; 

Senator  Ervin.  And.  then  they  can  determine  from  history  iot 
themselves,  and  they  will  not  have  to  depend  on  whatf  the  politicians 
say  m  an  election  as  to  what  is  happening*  .  ;  , 

Mr*  Bloch,  They  cannot  learn  their  Taw  from  television* 

*  Senator  IhRHSEN.  But,  Mr.  Bloch,  they  had  out)  of  these  literacy 
tests  in  one  of  the  States  that  was  brought  up  here  not  so  long  ago — 
I  wisbL  I  had  the  details  immind-yby  one  of  the  instructors  in  a  neigh¬ 
boring  college,  There  were  five  questions  that  were  asked,  and  it  in¬ 
volved  interpretation. ,  Therq,  was  nqt  an  fidv^nce^  ^udent  in,  that 
civics  or  fristojy  doss  thj£. cqijdd^^newer  thfce' 
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-  Now,  would  you  regard  that  as  discrimination  or -what? 

'  Mr.  Bloch.  Yes,-  sir.  I  would  regard  it  as  discrimination,  and  t 
would  regard  it  as  discrimination  which  the  Congress  has  given  the 
tools  to  the  Attorney  General  to  meet  if  he  wanted  to  use  them. 

One  of  the  classic  examples  of  that,  Senator,  was  the  supposed  Story 
that  a  person  was  asked  what  certiorari  meant  in  one  of  the  literacy 
tests,  and  he  said  “It  means  I  do  not  vote.” 

But  things  of  th&t  sort  all  came  up  in  all  of  these  cases  that  we 
tried  down  there  in  the  lower  courts.  In  this  Terrell  County  case 
we  had  your  very  question.  We  had  questions  of  that  sort,  and  Judge 
Bodell  held  that  certain  of  those  practices  were  discriminatory,  and 
he  ordered  certain  names  put  on  tne  roll,  and  I  think  four  names— I 
am  not  sure  of  that,  but  whatever  the  number  wak  he  ordered  them 
put  on  the  roll,  and  they  were  put  on  the  roll,  which  demonstrates 
that  When  such  tactics  as  those  you  have  mentioned  are  used,  that  there 
are  remedies  on  the  statute  books  for  their  correction  if  the  Attorney 
General  wonts  to  use  them. 

Senator  Pimmen.  Now}  you  have  been  a  wonderful  and  patient  wit* 
ness.  You  have  only  omitted  one  thing.  You  have  not  told  us  how 
to  quickly  and  effectively  lick  this  discrimination  issue. 

Mr.  Bloch.  How  cruicluy  what? 

Senator  Dikksen.  To  lick  this  discrimination  issue. 

Mr.  Bloch.  I  did  not  hear  that  question. 

Senator  Djrkhbn  .  I  said  you  nave  been-  a  patient  and  wonderful 
witness,  but  you  have  omitted  to  tell  Us  all  day  today  how  to  lick  this 
Issue  of  discrimination. 

Mr.  Bloch.  I  did  not  admit  the  issue  of  discrimination  anywhere, 
I  said  in  that  particular  case  there  would  be  discrimination,  like  there 
was  discrimination  in  this  ease.  But  if  you  took  what  I  said  to  admit 
discrimination,  I  did  not  understand  your  question  because  I  specifi¬ 
cally  denied  all  through  my  testimony-1-!  specifically  denied  the  state¬ 
ment  that  there  has  been  widespread  discrimination  in  the  State  of 
Georgia.  I  do  not  know  about  any  other  State.  I  have  my  ideas  that 
there  haa  not  been  widespread  discrimination  in  any  State  of  the 
South. 

Senator  PmsSEK 1  Of  course  then  we  get  into  difficulties  as  to  what 
constitutes  widespread  discrimination. 

Mr.'  B Lotto.  Well,  the  Widespread  has  a  very  simple  meaning  to  my 
mind.  It  means  spread.all  oyer. 

Senator  Pikkaen,  But  the  18th  amendment  does  not  uSe  the  word 
“widespread.”  , 

Mr.  Bloch.  No,  sir.  The  15th  amendment  does  not,  but  the  Attor¬ 
ney  General  said  that  the  reason  he  wants  this  bill  directed  at' these 
six  States  was  because  ho  knew  that  there  was  widespread  discrimina¬ 
tion  in  those  States,  regardless  of  any  formula  or  any  proof  either,  I 
say,  and  I  say  there  is  not.  If  there  is,  then  the  remedies  exist  to 
correct  it,. 

'the  CwAteMAW,  Adequate  Trinedy. 

The  OHAipwAN.  Adequatoremcdy. 

Mr.Bjpocft.  Adequate  remedy,  1887, IMO.atid  MHJ4. 

•!<  Bctfttor •DtokSmr,' :Hft W  yofl  anj  suggestion  mj  to  Where  we  will  find 
enough  1  a wy efk  Courts  ih  Order  to  run  down  all  these  cases? 
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Mr.  Bloch.  I  do  not  tliink  that  you  would  need  very  many  lawyers* 
You  have  got  some  mighty  good  ones.  The  lawyer  that  w;  s  on  the 
opposite  side  of  that  Terrell  County  case  from  me  is  a  wonderful  one. 
It  there  had  been  any  discrimination  in  Georgia  up  to  that  time,  why 
I  think  the  decision  in  the  Terrell  County  case  ended  it,  even  if 
there  had  been  widespread  discrimination,  which  there  was  not,  proven 
by  the  fact  that  the  Negroes  register  and  they  vote,  and  the  tests  in 
every  county  that  I  know  of,  the  tests  that  are  given  to  them  are  just 
as  they  are  given  to  white  people  now,  since. that  decision  in  1961* 

I  do  not  say  that  there  is  not  discrimination  somewhere*  I  would 
not  say  that  because  I  do  not  know  it*  But  I  say  whatever  the  disr 
crimination  is,  whenever  it  is  ferreted  out,  there  are  adequate  tools 
on  the  statute  books  to  cope  with  it,  and  you  can  get  plenty  lawyers, 
too,  to  man  the  guns,  if  there  is  a  need* 

Senator  Ervin,  I  would  just  like  to  ask  you  one  question  about  a 
somewhat  kindred  matter  which  sometimes  arises  in  the  courts.  That 
is  the  question  whether  Negroes  have  been  systematically  excluded 
from  juries.  It  does  not  take  but  a  few  hours  to  try  and  hear  and 
determine  that  question,  does  it  ? 

Mr.  Bloch.  No, sir. 

Senator  Erven*  And  so  you  could  try  election  cases  the  same  way, 
could  you  not? 

Mr.  Bioch.  That  question  is  up  right  now  down  in  my  county  as  to 
whether  or  not  there  has  been  any  discrimination*  The  case  was 
argued  before  the  superior  court  judge,  which  corresponds  to  your 
circuit  court  judge,  last  Tuesday  and  Wednesday,  I  suppose  there 
has  been  a  decision  since  I  left  home. 

But  as  far  as  my  own  county  is  concerned,  the  law  is  being  observed. 
I  do  not  know  how  they  do  it*  I  do  not  know  how  they  can  expect  to 
do  it  when  they  cannot  put  “colored”  or  “white”  by # the  name  of  a  per¬ 
son,  how  they  can  be  expected  to  tell  whether  they  have  got  aft  equal 
ijumber  of  colored  people:  on  the  juries. 

Senator  Ervin*  That  is  the  reason  I  was  very  much  amused  by  the 
Attorney  Generali  complaints  here  the  other  day  that  Mississippi 
did  not  put  the  names  of  people  by  race  upon  their  registration  books* 
The  Raines  case  enjoined  the  State  officials  of;  Georgia  from  doing 
that  very  thing. 

Mr*  Bloch,  There  it  is  right  there,  the  different  colored  cards. 
They  cannot  do  that  anymore* 

Senator  Ervin,  They  blow  hot  and  thejp  blow  cold,  but  they  are 
always  blowing  at  some  Southern  States,  arc  they  not?  ^ 

Mr*  Bxoon,  Yes*  Hang  your  clothes  on  a  hickory,  limb  but  do,not 
go  near  the  water. 

Senator  Hart,  Before  yon  drop  the  gavel,  let  me  ask  on  this  Terrell 
County  case,  is  it  not  possible  or  would  you  agree  that  the  successful 
Terrell  County  caste  contributes  less  to  the  Negro  registering  and 
voting  than  the  fact  the  Colonel  Penn  was  shot  to  death  going  through 
Georgia  and  nothing  has  happened,  this  overriding  realization  of  the 
threat  of  violence  arourd  the  comer,  I  think  we  all  recognize  that 
that  exists* 

Now,  what  suggestion  do  you  make  with  respect  to  that! 

The  Chairman*  The  violence  in  the  State  of  Georgia  does  not 
compare  with  the  violence  on  the  city  street*  in  Detroit*  , 
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Senator  Hart/  Whatever  the  rate  of  comparison  is,  the  participa¬ 
tion  in  the  ballot  box  in  Michigan  is  free  and  easy,  I  am  asking  Mx, 
Bloch— who  hod  been  telling  us  about  the  tools  that  are  available  in 
the  hands  of  the  Department  cf  Justice  now  to  permit  full  exercise 
of  the  franchise — to  make  a  suggestion  as  to  how  we  proceed  to 
eliminate  what  I  insist  the  record  shows  is  a  pervading  atmosphere 
of  “You  had  better  not  try  it,  boy.  If  a  woman  from  Michigan  goes 
down  to  help  you,  she  had  better  stay  home,” 

Mr*  Bi/xjh:*  Let  me  say  this*  That  I  see  no 1  connection  whatso¬ 
ever -  ^  ,  ■ 

■  Senator  Hart*  Wellj  I  see  the  most  intimate  connection; 

Mr,  BijOgh*  I  .see' no  connection  Whatsoever  with  the  murder  of 
Colonel  Peim  and  the  deprivation  of  Negroes’  voting.  But  assuming 
that  there  is  a  connection,  and  answering  your  question,  if  I  had  the 
power  to  attempt  to  solve  the  problem  of  disobedience  to  law  and 
order — not  only  in  these  particular  Southern  States  but  in  your  State^ 
in  New  York,  in  California*  even  here  in  the  District  of  Columbia,  or 
any  where— if  I  had  the  sole  power  to  try  to  cure  that,  and  it  ought 
to  be  cured,  what  I  would  do  would  he  to  pass  a  constitutional  amend¬ 
ment  that  notwithstanding  anything  in  the  1st  amendment  or  not¬ 
withstanding  anything  in  the  14th  amendment,  that  the  Congress  of 
the  United  States  had  the  power  to  enact  laws  to  stop  the  prevalence 
of  crime  throughout  the  country. 

My  own  idea  is  one  pf  the  things  that  is  responsible  for  the  wave 
of  crime  throughout  this  country  is  the  protection  that  is  being  given 
to  criminals,  to  would-be  criminals,  under  the  1st  amendment,  under 
the  5th  amendment,  and  under  the  14th  amendment* 

I  think  that  any  person  who  advocates  directly  or  indirectly  the 
overthrow  of  the  Government  of  the  United  States  ought  to  be  pun¬ 
ished,  and  he  ought  to  be  tried  and  punished  regardless  of  anything 
that  is  in  the  1st  amendment  or  the  5th  amendment  or  the  14th  amend¬ 
ment. 

And  yet  we  have  language  in  the  Supreme  Court  of  the  United 
States  opinions ; which  indicate  that  it  is  perfectly  all  right  for  a  per¬ 
son  to  advocate  overthrow  of  the  IT*S.  Government. 

Senator  Hart*  Mr*  Bloch,  Under  the  15th  amendment,  do  you  not 
feel  that  it  is  presently  within  the  legislative  power  of  the  Federal 
Government  to  provide  that  anyone  who  uses  violence  or  its  threat 
to  persuade  some  citizen  not  to  vote,  not  to  register,  not  to  participate 
in  registration  and  voting  efforts,  do  we  not  now  have  the  authority 
to  impose  the  heaviest  of  sanctions  on  the  use  of  that  without  any  con¬ 
stitutional  amendment f  I  am  talking  now  about  under  our  15th 
amendment.  ,  . 

Mr,  Bnocii.  I  think  with  the  limit  of  power  of  the  Federal  Govern¬ 
ment  in  that  respect  is  speeded  in  the  Cruikskank  case  in  &2d  U<S*  or  in 
the  Galbraith  case  in  110  U.S.  It  distinctly  says  just  what  the  power 
of  the  Federal  Government  is  with  respect  to  the  15th  amendment  on 
intimidation  of  voters. 

If  you  would  read  it,  I  think  it  spells  it  out  a  whole  lot  more  clearly 
than  I  could  state  it. 

Senator  Hart*  Iii  brief,  do  you  feel  that  under  those  cases  the  Fed¬ 
eral  Government  has  the  authority  to  impose  the  heaviest  of  sanctions 
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till  anybody  who  reaches  out  and  clobbers  eomeliddywho  is  trying  to 
Vpfe?  ■ 

'  Mr.  Bloch.  Well,  th©  16tli  amendment  Says  that- no. State  shall 
abridge  or  deny. 

Senator  Hak'i'.  Your  position  is  that  we  do  not  with  respect  to  an 
individual  unless  he  is  acting  under  color  of  law?  ■  • 

Mr.  Bloch.  That  it  doeB  not  affect  individuals.  -  Now,  that  is  where 
you  might  need  a  constitutional  amendment,  because  of  the  impact  of 
provisions  like  that  in  the  16th  and  in  the  4th  and  in  the  1st 
amendments. 

Senator  Hart.  Then  you  would,  in  addition  to  the  testimony  yon 
have  given  us  with  respect  to  other  sections  of  this  bill - - 

Mr.  Bloch.  I  could  not  hear  that. 

The  Chairman.  Speak  a  little  louder. 

Senator  Hart.  Yon  would  argue  that  section  0  of  the  administration 
bill  is  also  unconstitutional,  I  take  it. 

Mr.  Bloch.  X  do  not  remember  section  9. 

Senator  Hart.  It  provides  that  anyone  who  attempts  to  deprive  a 
person  of  a  right  created  by  this  act  shall  be  fined  $5,000  and  im¬ 
prisoned  not  more  than  5  years,  or  both. 

Mr,  Bloch.  What  I  would  do  in  my  reading — — 

Senator  Hart.  This  does  not  have  to  do  with  anybody  acting  under 
color  of  law. 

■  Mr.  Bloch,  In  my  reading  of  it,  I  had  not  gotten  to  section  9,  be¬ 
cause  I  had  to  prepare  this  before  I  came  up.  But  what  I  would  do 
With  section  9,  if  I  had  to  give  an  opinion  on  it,  and  I  would  not  try 
to  give  it  offhand — what  1  would  do  would  be  to  take  section  9  and 
measure  it  by  the  decisions  of  the  Supreme  Court  of  the  United  States 
in  the  Crmkthmk  case  and  in  the  Yarbrough  case  and  that  would  he 
my  yardstick. , 

-  'if  the  Supreme  Court  of  the  United  States  had  held— -I  would  apply 
those,  two  cases  to  this  section  9,  and  it  would  he  either  valid  or  invalid 
Under  those  cases,  because  I  think  they  are  the  law  of  the  land. 

Senator  Hart.  Did  I  understand  you  to  say  that  in  preparing  your 
testimony  you  had  not  had  opportunity  to  analyze  that  section? 

Mt.  Bloch.  No,  sir,  I  have  not,  I  will  be  glad  to  do  it  and  supple¬ 
ment  it. 

Senator  Hast.  What  other  sections  of  the  bill  had  you  not  had  op¬ 
portunity  to  analyze? 

Mr.  Bloch.  What.  I  did  was  to  go  down  through,  as  I  said  in  the 
memorandum— what  1  did  was  to  go  through  section  8(c)  very  care¬ 
fully— as  Carefully  as  I  could — and  then  somebody  told  me  about  sec¬ 
tion  8,  and  I  went  over  section  8  and  dealt  with  that  in  the  memoran¬ 
dum,  and  my  memorandum  is  confined  to  the  bill  through  section  8(c) 
and  section  8. 

T  will  be  Very  glad  to  have  the  opportunity  to  honestly  try  to 
answer  your  question  and  read  section— which  section  was  it,  sir,  eec^ 
tion9? 

' '  Senator  Haw. 'Itis  a  18-section  bilf,  and  you  have’ analyzed  4  of 
the  sections  you  say. 

■  Mr.  Bloch,  I  will  be  delighted  to  uuppletnanl  it  with  a  statement. 

<  Senator  Hart,  Very  well.  a  '  ■  i  -  : 

(Subsequently,  the  following  information  was  received :) 
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SotpLEMBNTJX  MeMOBAUDUM  PttEPABtO  BY  OftABLES  J,  BJXKJH  WXSH  BEBWSCT  TO 

Seonorr  9  or  S- 1564 

Section  9  of  S.  1564,  especially  &$ctlpn  9(a),  applies  to  all  persons  regardless 
of  whether  or  not  they  are  acting  under  color  of  State  law.  Section  9(a)  specifi¬ 
cally  provides  that if Whoever  shall  deprive  or  attempt  to  deprive  any  person  of 
any  right  secured  by  section  %  or  3  or  who  shall  violate  flection  7,  sliall  be  filled 
not  more  than  $5,000,  or  Imprisoned  not  more  than  five  years,  or  both/' 

Section  7  provides  j  ‘fNo  person,  whether  acting  under  color  of  law  or  other¬ 
wise,  shall  fall  or  refuge  to  permit  a  person  wboee  name  appears  on  a  liflt  trans¬ 
mitted  in  accordance  with  aection  5(b)  to  vote,  or  fail  or  refuse  to  count  such 
pereon’s  vote,  or  intimidate,  threaten,  or  coerce,  or  attempt  to  intimidate,  threat¬ 
en  or  coerce  any  person  for  voting  or  attempting  to  vote  under  the  authority  of 
thteAut/'  .. 

For  lie  efficacy,  section  5(h)  depends  upon  flection  4  which  in  turn  depend# 
upon  the  validity  of  section  3(a),  So,  basically,  If  3(a)  fhlte,  4  0(b)t  7,  and 
0  fall, 

Furthermore,  section  5{b)  Call#  as  being  in  palpable  violation  of  article  I(  see* 
tlon  2  of  the  Constitution,  especially  whan  construed  in  connection  with  section 

.  All  of  these  section*,  by  one  method  Of  another,  seek  to  avoid  what  hag  been 
an  established  principle  of  constitutional  law,  to  wit;  The  States  and  only  the 
States  may  prescribe  Qualification*  for  voters; 

Aside  from  thja  fundamental  vice^  the  breadth  of  sections  &  and  7  causes  them 
to  exceed  the  powers  granted  to  the  Federal  Government  by  the  15th  amendment, 
The  15th  amendment  relates  solely  to  action  "by  the  United  States  or  by  any 
State*7  and  does  not  contemplate  wrongful  individual  acts.  Sections  7  and  0 
seek  to  punish  persons  “whoever"  they  may  he  for  certain  conduct  ih  connection 
with  any  election.  ■  . 

.  The  language  "intimidate,  threaten,  or  coerce"  in  section  7  is  strangely  similar 
to  the  language,  “Injure,  oppress,  threaten,  or  intimidate1'  which  appeared  In 
(section  C5t>6  of  the  Revised  Statutes  considered  by  the  Supremo  Court  of  the 
United  Staten  in  Forte  Yarbrough,  110  U.S.  652*  X  referred  to  this  Yarbrough 
rtso  In  my  appearance  before  the  committee  on  March  29, 1965,  ns  the  ifr*  iTlw^ 
case*  I  so  referred  to  Jt>  because  Charles  v/arren,  J3sq,,  in  his  "The  Supreme 
Court  in  U.&  History"  (vol*  IXT  p,  615)  has  this  footnote  to  a  discussion  of  the 
Yarbrough  ease  (whi£h'Wa*  decided  March  3, 1884)  ;  "  'The  Kli  Klux  Klan  gets 
no  encouragement  from  the  Supreme  Court*  It  was  decided  yesterday,  in  the 
wribknown  Kn  Klux  case#  that  the  Federal  Government  has  power  to  prevent 
fraud.  and  intimidation  at  elections.  The  most  remarkable  thing  about  these 
cases  la  that  the  question  should  ever  have  been  raised/  New  York  Tribune, 
March  4, 1884,”  ,  . 

What  writer  in  the  Now  York  Tribune  of  80  years  ago  overlooked,  and 
what,  perhaps,  the  authors  of  this  bill  hope  that  the  Congress  ^HI  now  overlook, 
3 A  that  ia  the  Yarbrough  case,  the  Court  wan  dealing  with  a  particular  election — 
one  at  which  Members  of  Congress  were  elected. 

At  page  657  of  the  opinion,  the  Court  said ; 

"Stripped  o*  its  technical  verbiage,  the  offense  charged  in  this  indictment  In 
that  the  defendant#  conspired  to  intimidate  Berry  Saundern,  a  citizen  of  African 
descent;  in  the  exercise  of  his  right  to  vote  for  a  Member  of  the  Congress  of  thd 
United  State  and  in  the  execution  of  that  conspiracy  they  heat,  bruised,  wounded 
and  otherwise  maltreated  him ;  and  tn  the  second  count  that  they  did  this  on  ac¬ 
count  of  his  race,  coIot*  and  previous  condition  of  servitude,  by  going  in  disguise 
tuitl  assaulting  him  on  the  public  highway  and  on  his  own  premise/1 

Further,  on  page  657,  the  Court  spoke  of  "this  election/'  and  at  page  661,  "those 
flections/* 

The  present  bill  seeks  to  central  the  actions  of  Individuate,  not  acting  under 
color  of  State  law,  not  only  with  respect  to  congressional  elections,  a#  to  which 
the  Congress  has  a, peculiar  power,  but  with  respect  to  all  Federal,  State,  and 
Ipcal  elections  face*  3 (a) ) * 

.  In  the  very  footnote  ffom  which  quotation  was  made  hereinbefore,  following 
what  has  been  hereinbefore  quoted.  Is  this  sentence : 

"But  for  a  lijuitfttlpq  of  the  power  of  Congress  in  respect  to  punishment  of 
Election  offenses  See  JatnbS  V*  B&urnan,  11)0  U.3. 127,  In  190S.,r 
.  The  limitation  te nt>t  Only  fts  to  the  nature  of  the  election,  but  is  much  broader; 
For,  in  Jambs  v.  Jfrdujtfiaft,  100  TUSh  at  page  136*  the  court  categorically  held  that 
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the  15th  amendment  states  solely  to  action  'by  the  United  States  or  ey  any 
State*  and  does  not  contemplate  wrongful  Individual  acta” 

Although  the  Solicitor  General  In  hie  argument  (p.  129}  cited  the  Yarbrough 
ease,  the  Court  did  not  cite  it  In  distinctly  holding ; 

1,  “These  authorities  show  that  a  statute  which  purports  to  punish  purely 
individual  action  cannot  be  sustained  as  an  appropriate  etercise  of  the  power 
conferred  by  the  15th  amendment  upon  Congress  to  prevent  Action  by  the  State 
through  some  One  or  more  of  its  official  representatives/ and  *  *  *”  (pf  139) , 

2.  4 'Congress  has  no  power  to  punish  bribery  at  all  elections.  The  limits  of  Us 
power  are  In  respect  to  elections  in  which  the  Nation  is  directly  interested,  or  la 
which  some  mandate  of  the  National  Constitution  is  disobeyed,  and  courts  are  not 
at  liberty  to  take  a  criminal  statute,  broad  and  comprehensive  In  Its  terms  and 
in  these  terms  beyond  ther  power  of  Congress,  ahd  Change  It 'to  fix  [sic]  some 
particular  transaction  which  Congress  might  have  legislated  for  if  It  had  seen 
mMpiiaa). 

The  statute  there  under  consideration  was : 

“Every  person  who  prevents,  hinders,  controls,  or  Intimidates  another  from 
exercising,  or  in  exercising  the  rlghtk  of  suffrage  tiV  whom  the  right  Is  guaranteed 
hy  the  15th  amendmeht  to  the  Constitution  of  the  United  -States^ by  means  of 
bribery  or  threats  of  depriving  such  person  of  employment  or  occupation,  or  of 
ejecting  such  i>erson  from  a  rented  house,  lands,  or  other  property,  or  by  threats 
of  refh  sing  to  renew  leases  or  contracts  for  labor,  or  by  threats  of  violence  to  him* 
self  or  family,  shall  be  punished  us  provided  in  the  preceding  section.” 

While  the  present  bill  does  not  speak  ho  directly  or  succinctly.  Its  essence  U 
the  same.  It  seeks  to  punish  any  person  who  intimidates,  threatens  n>r  coerces 
any  person  (regardless  of  race  or  color)  from  attempting  to  vote  or  voting  at  any 
election,  Federal,  State,  or  local. 

If  really  ours  Is  a  government  of  laws,  and  not  of  men,  Jamex  v.  Bowman  for¬ 
bids  the  enactment  of  any  such  law. 

If  ours  remains  a  “government  of  laws,”  the  supreme  law  of  the  land  Is  the 
Constitution  of  the  United  'States*  Under  that  Constitution,  the  Senate  of  the 
United  States  Is  not  only  charged  with  the  responsibility  Jointly  with  the  House  of 
Representatives  of  enacting  legislation.  It  exclusively  has  the  power  of  advising 
and  consenting  to  the  appointment  of  “Judges  of  the  Supreme  Court”  and  all  other 
Federal  judges  { Art  II,  sec.  2,  par.  2  of  the  Constitution.) 

I  respectfully  suggest,  therefore,  that  the  Senate  of  the  United  States,  and  most 
particularly  the  Judiciary  Committee  of  the  Senate,  ought  to  be  particularly  care¬ 
ful  not  to  pass  on  to  those  who  have  been  appointed  or  may  be  appointed  with  its 
advice  and  consent  legislation  which  directly  contravenes  a  decision  of  the  high¬ 
est  court  of  the  land.  That  decision  was  rendered  GO  years  ago,  but  In  no  ap¬ 
plicable  respect;  has  the  Constitution  been  changed.  If  that  decision  was  wrong, 
or  If  the  15th  amendment  1b  not  deemed  sufficiently  broad,  the  Constitution  pro¬ 
vides  for  Its  own  amendment.  Under  the  rule  of  that  case,  the  sections  as  to 
which  inquiry  was  made  are  clearly  unconstitutional. 

I  respectfully  call  attention  to  language  which  the  Supreme  Court  of  the 
United  Sta  tea  uttered  a  hundred  years  ago  : 

“Where  questions  arise  which  affect  titled  to  land  it  Is  of  great  Importance  to 
the  public  that  when  they  are  once  decided  they  should  no  longer  be  considered 
open.  Such  decisions  become  rule©  of  property  and  many  titles  may  be  in¬ 
juriously  affected  by  their  change.  Legislatures  may  alter  or  change  their 
law,  without  injury,  as  they  affect  the  future  only ;  but  where  courts  vacillate  and 
overrule  their  own  decisions  on  the  construction  of  statutes  affecting  the  title 
to  real  property,  their  decisions  are  retrospective  and  may  affect  titles  purchased 
on  the  faith  of  their  stability*  Doubtful  questions  on  subjects  of  this  nature, 
when  once  decided,  should  be  considered  ho  longer  doubtful  or  subject  to  change. 
Parties  should  not  be  encouraged  to  speculate  on  a  change  of  the  law  when  the 
administrators  of  it  Is  [sic]  changed.  Courts  ought  npt  to  he  compelled  to  bear 
the  infliction  of  repeated  arguments  by  obstinate  litigants,  challenging  the 
Justice  of  their  well  considered  and  ©oleum  Judgments.  The  decision  of  the  Su¬ 
preme  Court  of  Michigan,  in  conformity  with  thq  opinion  of  this  court  twice 
pronounced  on  the  same  title,  Is  Hereupon  affirmed  with  costs.”  tJ/Inncaotts 
Company  v.  National  Company  70  U*&  332,  S34, ) 

Far  more  strongly  is  that  rule  true  when  the  questions  which  have  arisen  affect 
not  merely  titles  to  land,  bjit  affect  the  supreme  law  of  the  land.  Far  more 
strongly  is  that  rule  true  when,  prior  decisions  have  become,  not  merely  rules,  of 
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property  but  rttiefi  of  life,  rules,  In  reliance  upon  which,  a  whole  people  have 
depended  for  their  guidance,  conduct,  safety  and  well-being.  Far  more  strongly 
1b  that  rule  true,  when,  if  the  prior  decision  1b  wrong,  it  may  be  corrected  by 
an  amendment  to  the  Constitution.  Far  more  strongly  is  that  rule  true,  when 
the  “obstinate  litigant1*  1 &  the  Government  of  the  United  States, 

Senator  Ekvin,  The  15th  amendment  only  applies  to  action  by  a 
State  which  denies  or  abridges  the  right  of  a  citizen  to  vote  on  account? 
of  race*  color,  or  previous  condition  of  servitude*  It  does  not  relate 
to  the  actions  of  individuals,  even  no  matter  how  unlawful  they  may  be. 

Mr.  Bloch*  That  is  right,  and  in  one  of  those  two  cases  that  I  men¬ 
tioned,  either  the  Cruika/Mink  case  or  the  Yarborough  case,  the  point 
that  Senator  Hart  raises  was  explicitly  passed  on  one  way  or  the 
other,  and  I  will  write  the  chairman  as  a  supplemental  memorandum, 
and  do  it  tomorrow. 

The  Chairman*  That  will  be  fine.  You  have  made  a  very  able 
statement,  Mr*  Bloch.  You  have  made  a  very  great  contribution,  and 
you  have  been  helpful  to  the  committee* 

Mr.  Bloch*  Thank  you. 

The  Chairman*  We  will  stand  in  recess  until  10 :30  tomorrow  morn¬ 
ing- 

(Whereupon,  at  4:45  p*m,,  the  committee  recessed,  to  reconvene  at 
10 :80  a.m*,  Tuesday,  March  30, 1965*) 
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TUESDAY,  MAHCH  3d,  WB9 

U.Si  Senate, 

CcnitarmTtB  on  the  Judiciary, 

Washing  ton,  P.0, 

,  The  committee  met,  pursuant  to  recess,  at  10 :30  a.m.f  in  room  2220, 
New  Senate  Office  Building,  Senator  Janies  O.  Eastland  (chairman) 
presiding. 

Present:  Senators  Eastland,  Ervin,  Hart,  Kennedy  of  Masaachu- 
gtts,  Dirksen,  Fong,  Tydings,  Burdick,  Scott,  Hruska,  Javits,  and 

Also  present:  Palmer  Lipscomb,  Bobert  B.  Young,  Thomas  B.  Col¬ 
lins,  professional  staff  members  of  the  committee; 

The  Chairman.  The  committee  will  come  to  order. 

,  Judge,  would  you  identify  yourself  for  the  record,  please? 

STATEMENT  OF  JUDGE  L  H.  PEREZ,  KEPBESENTING  GOV. 
JOHN  J.  McKEITHEN,  OF  LOUISIANA;  ACCOMPANIED  BY  IDEE 
PETROVICH,  COMMISSIONER  OF  PUBLIC  SAFETY 

‘  Mr.  Perez.  I  am  Leander  H.  Perez,  Plaquemines  Pariah,  State  of 
Louisiana. 

The  Chairman.  Who  is  the  gentleman  with  you  ? 

Mr.  Pekez.  This  is  Luke  Petrovich;  in  our  local  government,  he  is 
commissioner  of  public  safety.  I  am  commissioner  of  public  affairs 
and  president  of  the  Plaquemines  Council,  government  of  our  parish, 
county  in  other  States. 

The  Chairman.  Will  you  proceed,  sir? 

Mr.  Perez.  Mr.  Chairman  and  gentlemen  of  the  committee,  on  yes: 
ierday  I  filed  a  copy  of  my  statement  with  the  committee.  I  would 
like  to  appear,  of  course,  as  an  Opponent  of  Senate  1564,  whipli  is  en¬ 
titled  “To  Enforce  the  Fifteenth  Amendment  to  the  Constitution  of 
the  United  States,’*  called  the- Voting  Bights  Act  of  1965.  I  am  here 
ss  a  representative  of  the-  Governor  of  Louisiana.  I  would  like  to 
make  my  presentation!  against  this  bill  in  three  categories,  I  might 
i*ay:  first  to  the  unquestioned,  unquestionable,  nn constitutionality  of 
the  bill. 

•  The  Chairman.  Judge,  would  you  read  your  statement  and  then 
make  whatever  comments  you  desire  ? 

Me.  Perez,  Well,  if  I  may,  I  can  read  a  part  of  the  statement-,  I 
do  not  want  to  ba  confined,  however.  ’ 

The  Chairman .  No,  you  are  not  bonfmed  to  anything,  I  said  would 
read  the  statement  and  make  whatever  comments  you  desire. 

(J|;Mr., Perez.  Yes, sir.  , 
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I  suggest  that  the  tmeomtitutionality  of  the  bill  is  very  plainly 
shown  by  a  rending  of  article  1,  section  2,  of  the  ILS.  Constitution,  and 
the  17th  amendment,  and  then  giving  due  consideration  to  the  inter¬ 
pretation  of  the  exclusive  State  right  to  prescribe  voter  qualifications. 
The  Constitution  provides  that  electors  in  each  State  shall  have  the 
qualifications  requisite  for  electors  in  the  most  numerous  branch  of 
the  State  legislature. 

Now,  the  States,  in  prescribing  the  qualifications  of  voters  for  the 
most  numerous  branch  of  their  own  legislatures,  do  not  do  this  with 
reference  to  the  election  for  Members  of  Congress,  nor  can  they  prc^ 
scribe  the  qualifications  for  voters  for  those  eo  nomine*  But  the 
States  define  who  are  to  vote  for  the  popular  branch  of  their  own 
legislatures  and  the  Constitution  of  the  United  States,  in  article  1, 
section  2,  and  in  the  17th  amendment,  says  those  persons  who  are 
qaulified  to  vote  for  the  most  numerous  branch  of  the  State  legislature 
snail  vote  for  Members  of  Congress.  That  is  a  constitutional  mandate* 

The  Constitution  of  the  United  States  adopts  the  qualification  of  its 
own  electors  for  Members,  of  Congress  and  to  vote  in  presidential  elec¬ 
tions*  Nowhere  does  the  Constitution  give  to  Congress  the  right  to 
fix  voter  qualifications*  ? 

Now,  the  U*S*  Supreme  Court  has  so  held  expressly*  I  hope  I  am 
not  covering  too  much  of  the  same  ground,  and  if  I  could  avoid  it,  I 
would  not  cover  any  of  the  same  ground  covered  by  Mr*  Bloch  yester¬ 
day  in  his  citations.  But  some  of  these  holdings  are  so  clear  and  so 
Specific  and  so  unmistakable.  There  is  the  oaso  of  Eayparte  Yarbrough 
in  1884,  one  of  the  original  cases ;  the  case  of  Pope  v*  wUllamSy  in  which 
the  Court  held  the  privilege  to  vote  in  a  State  is  within  the  jurisdic¬ 
tion  of  the  State  itself  to  be  exercised  as  the  State  may  direct,  and 
uj>on  such  terms  as  to  it  may  seem  proper,  provided,  of  course,  no  dis¬ 
crimination  is  made  between  individuals,  m  violation  of  the  Federal 
Constitution. 

There  is  the  case  of  Lassiter  v,  Northampton  County  Board  of  Elec¬ 
tions  in  1959,  and  I  am  sure  you  are  familiar  with  that  case,  where 
Mr,  Justice  Douglas,  speaking  for  a  unanimous  Supreme  Court,  held: 

We  come  then  to  the  question  whether  a  State  may  consistently  with  the 
14th  and  17th  amendments  apply  a  literacy  teat  to  all  voters  Irrespective  of  race 
or  color. 

The  Court  said : 

No  time  need  he  spent  on  the  question  of  the  validity  of.  the  literacy  test  con¬ 
sidered  alone  since  as  we  have  seen  Its  establishment  waa  but  the  exercise  by 
the  State  of  a  lawful  power  vested  In  it  not  subject  to.  our  supervision*  and 
Indeed,  Ita  validity  is  admitted*  The  States  have  long  been  held  to  have  broad 
powers  to  determine  the  conditions  under  which  the  right  of  suffrage  may  be 
exercised.  So  while  the  right  of  suffrage  la  established  and  guaranteed  by  the 
Constitution,  it  Is  subject  to  the  imposition  of  State  standard*  which  are  not 
discriminatory  and  which  do  not  contravene  any  restriction  that  Congresst  acting 
pursuant  to  its  constitutional  powers*  has  Imposed. 

literacy  and  Illiteracy  are  neutral  on  race,  creed*  color,  and  sex,  as  reports 
around  the  world  show.  Literacy  and  Intelligence  are  obviously  not  synonymous. 
Illiterate  people  may  be  intelligent  voters*  Yet  In  our  society  where  newspapers, 
periodicals,  hooks,  and  other  printed  matter  canvass  and  debate  campaign  Issues, 
a  State  might  conclude  that  only  those  who  are  literate  should  exercise  the 
franchise*  L  4 

I  would  say  while  this  bill,  S.  1584,  was  being  worked'  upon,  the 
U.8.  Supreme  Court  again,  reaffirmed  the  Yarbrough  case,  the 
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WUliams  case,  and  so  forth: 1  OA  March  1,  1964,  the  bust  decision 
was  handed  down  by  the  U*S*  Supreme  Court,  again  holding  to  the 
same  effect  That  is  the  case  of  Carrington  v*  Hash*  And  Mr,  Justice 
Stewart  delivered  the  opinion  of  the  Court  The  Court  there  again 
held  affirming  Pops  v.  Williams,  the  Yarbrough  case,  the  Lassiter 
case,  the  WiUwms  case  : '  ■  '  '  ' 

There  can  be  no  doubt  either  of  the  historic  ftmctlon  of  the  States  to  eotabiltfi 
on  a  nond  incriminatory  basis  and  In  accordance  with  the  OonsUtutlon  other 
qualifications  for  the  exercise  of  a  franchise.  Indeed,  the  States  have  long  been 
held  to  have  broad  powers  to  determine  the  conditions  under  which  the  right  of 
suffrage  may  be  exercised. 

So  as  late  as  March  1,  this  very  month,  the  Supreme  Court  has 
reaffirmed  the  constitutional  right  of  the  States  to  prescribe  voter 
qualifications  to  the  exclusion  of  Congress,  except  that  tlie  Consti¬ 
tution  has  adopted  the  qualifications,  fixed  by  the  States  as  qualifi¬ 
cations  of  votera  to  participate  in  congressional  elections. 
r  Now,  then,  there  is  presented  this  bill,  1564,  which  would  change 
all  of  that,  which  would  nullify  all  State  laws:  that  is,  only  among 
certain  specified  States;  that  would  take  away  from  those  States  the 
right  to  fix  voter  qualifications ;  that  establishes  an  arbitrary  formula 
based  ofi  some  60-50  deal;  that  if  less  than  50  percent  of  the  adult 
population  fail  to  register,  or  if  50  percent  of  the  adult  population 
holed  to  vote  in  the  last  presidential  election,  then  those  States  are 
to  be  condemned  and  their  laws  nullified  and  their  constitutional 
rights  violated  by  Congress  in  spite  of  the  positive  constitutional 
provisions  in  article  L  section  2  of  the  17th  amendment. 

Why  was  such  a  formula  adopted?  Simply  because  it  applied  to 
certain  States,  Mississippi,  Louisiana,  Alabama,  Georgia,  South  Car¬ 
olina,  principally,  and  poor  little  unfortunate  Alaska  seems  to  have 
been  caught.  Innocently,  but  still  it  would  be  deprived  of  its  consti¬ 
tutional  right  to  prescribe  its  voter  qualifications.  So  the  punitive  bill 
would  extend  to  Alaska* '  It  would  seem  that  in  Louisiana,  for  instance, 
while  we  have  more  than  50  percent  registered,  the  percent  of  those  who 
participated  in  the  last  presidential  election  fell  just  a  little  below  50 
percent.  I  think  we  can  explain  tliat 

Tlie  Chairman*  You  know  what  the  percentage  was  that  voted  in 
Texas,  do  you  not? 

Mr,  Btamz;  The  'percentage  was  smaller  than  that  that  voted  in 
Louisiana,  yea,  sir.  It  was  some  44  percent,  I  believe,  as  against  some 
47  percent  for  Louisiana*  Bub  I  say  I  can  explain  to  any  reasonable, 
fairmmded  man  why  our  percentage  fell  below  50  percent.  Our  people 
traditionally  are  Democrats.  Our  people  were  disgusted  with  the 
radical,  communistic  platform  adopted  by  the  Democratic  Convention 
at  Atlantic  City,  with  the  spectacle  of  Dave  Dubinsky  dictating  the 
nomination  of  the  Vice  President.  Our  people  are  allergic  to  voting 
Republican.  But  nonetheless,  they  voted  against  tlie  Democratic 
ticket,  against  the  Democratic  platform,  because  the  big  majority  of 
our  people  are  good,  conservative,  patriotic,  constitutional  Americans* 
We  do  not  subscribe  to  the  principals  of  the  Americans  for  Democratic 
Action,  the  Marxist,  Socialist  f ronh  That  is  why  our  people  refrained 
from  going  to  the  polls  in  large  numbers* 

I  might  cite  here  our  reaction.  On  a  trip  out  to  South  Dakota,  I 
stopped  at  the  railroad  station  in  Chicago  aim  I  met  a  florid *fuced  little 
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'Irish  lawyer-politician,  whotacklod  nje  and , “Hpw  axe.  things 
'g^kigmLnuiBiarm?”duringthe<jampaign,  -  ;  - 

'  I  said, “About  6&-40 Goldwater,”  .  .  ■  -  ,  .  : 

!  “Why,”  he  odd,  ‘iMan,  you  fcro  crtisy, you  don't  knpw.  jwhat  you  ace 
talking  about.”  .  ;  ■,  ;  :i.  , 

t  said,  “Mister,  you  are  talking  to  a  man  who  lcnowq,  what  liqis  talk¬ 
ing  about  when  he  is  talking  about  Louisiana.  Our  vote  is  nearly 
60-40.” 

He  said,  “You  are  going  on  a  pheasant  hunt.  Aren’t  you  doing 
‘well  ?  Aren't  you  satisfied  that  the  oonntry  is  prosperous  ?” 

I  said,  “Mister,  in  Louisiana,  most  of  us  do  not  play  belly  polities, 

we  use  reasoning,” 

I  think  that  will  illustrate  why  we  had  less  than  a  &0-perc®nt  vote 
in  Louisiana,  • 

1  Mr.  Chairman,  and  gentlemen  of  this  committee,  I  kay  to  the  At¬ 
torney  General  or  the  United  States,  and  I  know  that  he  testified  here 
for  several  days,  mid  I  would  say  that  I  doubt  it,  but  I  would  say  even 
stronger  as  a  fact  that  he  could  not  cito  one  single  case  which  would 
affirm  his  position  under  this  bill;  not  one,  Not  one  decision  of  the 
Fedeaal  courts  has  ever  held  that  Congress  has  the  constitutional  right 
or  constitutional  authority  to  enact  voter  qualification  legislation.  I 
say  that  as  a  challenge,  and  I  say  that  when  Members  of  Congress  who 
are  sworn  to  uphold  the  Constitution  of  the  United  States  seriously 
entertain  a  bill  of  this  kind,  that  daunts  the  authority  of  the  Consti- 
tution  of  the  United  States  and  it  requires  a  serious  second  look. 

The  Chairman*.  Let  me  go  further:  Is  it  not  true  that  all  the  cases 
-forbid  this  power  to  the  Congress? 

-  Mr.  Prana.  Yes,  sir.  As  I  say,  it  was  reaffirmed  by  the  U.S.  Supreme 
Court  as  late  as  March  the  1st,  this  month,  this  year.  1 ; 

Let’s  analyze  this  bill  from  a  practical  standpoint,  from  a  political 
Standpoint,  or  a  legal  standpoint. 

In  the  first  place,  the  title  of  the  bill  sbys,  “To  enforce  the  15th 
’amendment  to  the  Constitution  of  the  United  States.” 

‘  '■  Let  me  read  you  the  -lfith  amendment.  In  the  light  of  the  words  of 
the  15th  amendment,  I  will  ask  you  gentlemen  of  the  Congress,  read 
the  bill  and  see  if  it  bears  any  similarity  to  the  words  or  the  15th 
amendment.  Here  is  the  15th  amendment,  section  1 :  “The  right  of 
the  citizens” — and  I  repeat,  citizens— “of  the  United  States  to  Vote 
shall  not  be  denied  or  abridged  by  the  United  States  or  by  any  State 
on ; account  of  race,  color  or  previous  condition  of  servitude:” 

The  Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation 
■  What  does  this  bill  provide?  I  have  checked  it  through  every  sec¬ 
tion.  It  says  this  act  shall  be  known  as  the  Voting  Rights  Aot  of 
1&66. 

8m  3.  No  voting  qualifications  or  procedure  ehall  be  Imposed  or  applied  bo  deny 
ex  abridge  the  right  to  vote  on  account  of  race  or  color. 

•  To  deny  whom  the  right  to  vote  on  account  of  race  or  color?  Citi¬ 
zens,  as  the  15th  amendment  says?  No,  sir.  Nowhere  in  this  hill  is 
the  word  “citizen”  used.  Isn't  that  odd!  Is  that  accidentdl?  I  say 
No.  This  bill  provides  no  person,  no  person,  no  person-—!  counted 
them— 17  times  the  word  “person”  or  “persons”  is  used.  Not  one  time 
ii  the  word  “citizen”  used  m  this  bill.  Why?  This  would  destroy  the 
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State  lei  Vs  which  confine  th(e  right  to  vote  to  citizens  only.  That  Was 
not  accidental.  Ort  the  other  hand,  we  know  there  is  a  bill  that  was: 
introduced  as  an  administration  measure  in  this  Congress  which  would: 
have  the.  effect  of  destroying  our  immigration  laws  and  letting  in 
hordes  of  unqualified  people  in  this  country.  They  would  be  taken 
immediately  and  foisted  Upon  the  States  under  this  nefarious  hill* 
which  would  give  all  persons  the  right  to' vote,  regardless  of  State 
laws.  ■:.,; 

Please  ponder  that,  gentlemen.  It  is  not  accidental,  no. 

1  have  read  in  the  papers  where  this  bill  was  confected  and  written, 
by  a  bipartisan  committee.  I  do  not  see  anything  in  this  bill  that  was 
not  attempted  by  Bobby  Kennedy  as  Attorney  General  2  and  3  year* 
ago.  As  a  matter  ef  fect,  we  were  the  intended  victims  of  this  same> 
conspiracy  to  dfestroy  our  State  laws  for  voter  qualification.  There  is 
a  suit  filed  against  our  registrar  of  voters  in  the  Parish  of  Plaquemines, 
where  all  these  farfetched  discriminatory  allegations  were  made.  But 
they  failed  to  substantiate  them.  And  Mr.  Bobby  Kennedy  was  put 
to  the  necessity  dfappealing  the  case  because  we  beat  him  in  hia  own . 

Federal  court.  And  after  a  lengthy  trial -  ■  ‘  1 

The  CnAtuMAN.  \Vauld,  you  supply  that  opinion  for  the  record? 
■Mr.  Psrws..  aijc;  I  want  to  fue  it  io.the  record,  air.  And  Tww1* 
to  quota  from  someof  the  findings  of  the  Federal  Court^not  a,  State 
court,  not  a  State  judge,  -but  an  appointee  of  the  President..  That 
suit  was  designed  to  seek  on  injunction,  a  mandatory  injunction,  to 
compel  our  parish  registrar  of  voters  to  register  all  Negroes  regardless 
of  qualifications.  Oh,  and  .they  complained,  of  .discrimination.  They 
complained  of  coercion,  of  threats,  of  fear,  and  all  the  same  bunk  that 
is  used  as  propaganda  acroee,  the  board  and  across  the  Nation  through 
the  news  media. 

.But  what  did  the  court  find?  /phene  is  nq  waiting  fist, .  There. is 
rto.  coercion  against  any  person  because  of  race.  Ail  may  apply  add 
all  are  treated  with  courtesy.  There  is  likewise  no  evidence  that  N«' 
gross  have  bepn  discouraged  from  applying  fqr  registration.  There 
is  no  delay  in  notifying  a  person  whetherhe  passes  and  there  is  no 
separate  qualifications  of  a  person  because  of  race,  .  All  are  given  the 
same  test,  eliminating  no  oiie. 

Tho  evidence  shows  that  some  white  registrants  now  on  the  rolls 
received  help  in  filling  out  their:  application.  It  is  true.  The  regis¬ 
trar  also  helped  the  registration  or  several  of  the  Negro  applicants. 
And  the  court  concluded; 

,  W/e  are  not  Justified  under  the  evidence  or  the  law  In  ordering,  as  requested 
ty  plaintiff,  the  registration  of  all  Negro  cttlsemx  ofPleqnetnliMe  Parish 'over  the 
age  oral;  ' 

and  so  on.  t  ‘ 

Quito  ,  a, .disappointment  tp  the  Attorney  General  of  the  tThifed 
States^..  'T  '  .  ;  iL 

But  .the  court  said,  out  of  an  abundance  of  caution,  so  there  muy>bh 
no  discrimination  in  bhe'future  as  there  was  none  in  the  past,  “We  will 
give  an  Injunction,  We  will  require  the  Plaquemines  Parish  rigi  stray 
of  voters  to  file  monthly  reports  of  all  applications  and  registrations; 
so  that  our  registration  since  1962  has  been  tinder  the  watchfuhSye  of 

the  Federal  court,.  v  "■  ”  .  .  • 
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I  say  that  might  fcava  been  a  little  oppressive,  but  we  put  UP  ^fith 
it.  We  did  not  care.  And  we  filed  monthly  reports  and  there  has  not 
been  a  complaint  since.  i.;,-  ..  .. 

The  court.  said,  there  are  41  Negroes  here  the  Attorney  General  is 
complaining  of  that  faited  to ,  register,  So,  we  will  direct  the  regis¬ 
trar of  voters  to  send  them,  a  notice,  telj  itiepi  to  come-back  and, tty 
again.  The  registrar  of.  voters  sent  them  a  notice  and  said,  ‘‘Come 
back  and  register  and  try  again.”  They  cared  so  little  about  coming 
back  J  o  register — I  do  not  remember  how  many,  five,  six,  or  seven  of 
them,  came  bock  and  the  others  did  not  even  come  back*  t. 

So,  what  are  we  going  to  do  to  offset  this  nefarious,  malicious,  lying 
propaganda  %  Mr.  Chairman,  I  would  like  to  offer  as  Perez  Louisiana 
exhibit  1  this  finding,  this  derision  by  the  Federal  Cgurt  for tjie  eastern 
district  of  Louisiana  in  the  case  of  the  United  States  of ,  America,, 
plaintiff,  against  Mary  Ethel  Fox,  registrar  of  voters,  Plaquemines 
Parish,  puJ  her  deputy,  civil  action  No.  1125. 

The  Chairman* It  will  be  admitted,  .  t 

^ The  document  referred  to  was  marked  ff Perez  Ixunsiana  Exhibit 
No.  1”  and  is  as  follows :) 

Uni vm  States  or  Amebioa,  plaintiff  a  Mary  Ethel  Fox,  Rbgi«tRae  of  Votew* 

Piaqttem  tiros  Parish,  Louisiana,  Lionel  L.  Lassus,  Deputy  Rb&isthab  ur 

Voters,  PLA^truciNES  Parish,  Louisiana,  ANb  Statu  of  Louisiana, 

PKPBNDANTB 

'  j:  Civ.  A,  No.  11026 

Division  D. 

United  States  District  Court 
E.  D,  Louisiana,  } 

New  Orleans  Division. 

Nov,  2,  im, 

Suit  by  the  United  States  pursuant  to  the  Civil  Bights  Act  brought  by  the 
Attorney  General  against  the  State  of  Louisiana,  the  registrar  of  voters  and 
others,  wherein  plaintiff  sought  a  preliminary  and  permanent  Injunction  as 
well  as  immediate  registration  of  all  Negroes  who  had  applied  for  registration 
since  January  1053  and  who  possessed  at  time  of  their  application  the  Qualifica¬ 
tions  of  the  least  qualified  white  person  who  was  registered.  The  District  Court, 
Ainsworth  J.,  held,  inter  alia,  that  evidence  showing  that  some  of  white  regis¬ 
trants  on  the  rolls  received  help  in  filling  ont  their  application  forms  and  eon* 
stitutlonal  test  cards  justified  preliminary  injunction  restraining  registrar 
and  others  from  discriminating  against  any  dtlsens  of  parish  by  reason  of  race 
or  color  ih  Administration  of  registration  procedures  in  the  registrar1*  office,  and 
that  evidence  did  hot  Justify  a  finding  of  a  pattern  or  practice  of  discrimination. 

Dccreedn  accordance  with  opinion.  , 

1.  Elections  <$=1S 

Thj  States  have  broad  powers  to  determine  the  conditions  under  which 
the  right  of  suffrage  may  be  exercised,  in  absence  of  discrimination  condenmf4 
by  the  Constitution. 

3,  Elections  <3=12 

A  registrar  has  a  legal  duty  to  conduct  voter  registration  In  a  fair  and  rea¬ 
sonable  manner  without  distinction  or  discrimination  because  of  race  or  color 
and  the  registrar  may  not  Use  procedures  and  practices  which  deny  or  abridge  the 
right  of  any  citizen  to  vote  on  account  of  his  race  or  color*  Civil  Rights  Act  of 
1357,  1 1S1  et  seq,  as  amended  42  TJ.S.C.A,  flrnl  et  seq.;  U.S.C.A*  Const, 
Amends.  14, 15. 

3,  Federal  Civil  Procedure  <3=1432  .  1 

In  action  for  preliminary  Injunction  restraining  discrimination  against  Nfr 
groes  in  registration  of  voters,  discovery  depositions  were  hot  InddntlssAble  tdt 
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fnitore  to  show  thatwltnesses  reslded<moro  than  100  mllea  dlstantfro®.  conrt,- 
bouse  or  .because  depositions  weretaken  for  discovery  purpose*  only'.pmcg-Ui  pro¬ 
ceeding  for  preiiminury  Injunction  oral  testimony,  although  permissible.  lanoc 
absolutely  required,  and  court  may  receive  and  consider  both  affidavits  ana 
other  documents  which  are  theequi  valent  of  affidavits,  and  depositions  are  at 
least- os  good  aa  affidavits' on  hearing  for  motion;  for  preliminary  Injunction, 
Fed.  Buies  Civ.Proc.  rule  26(d),  28  U.S.O.A, 

4.  Federal  Civil  Procedure  €=>1078 

-  In  action  for  preliminary.  Injunction  restraining  discrimination  against  Her 
groes  In  registration  of  Voters,  statisttcal  summaries  prepared  by  plaintiffs 
counsel  representing  tabulations  of  portions  of  voluminous  records  of  registrar’s 
office  would  be  considered  merely  as  argument  of  counsel.  Civil  Rights  Act  of 
1957,  f  131  et  seq.  as  amended  42  U.8.0JL  f  1071  et  seq. 

5,  Injunction  «9=>127,  ■ 

In  action  to  restrain  thei  registrar  of  voters  and  others  from  discriminating 
against  Negroes  in  registration  of  voters,  evidence  concerning  practices  of  regis¬ 
trar's  office  prior  to  time  when  defendant  took  over  duties  of  office  was  admissible 
since  evidence  of  claimed  discrimination  may  go  back  many,  many  yearn.  Civil 
Rights  Act  of  1057, 8131  as  amended  42  U.B.O.  A  |  I9TL 

fi.  Injunction  €m>157 

Under  Civil  Rights  Act  providing  for  use  of  Injunction  “or  other  order", 
court  mgy  compel  the  registrar  of  voters  to  register  designated  Negroes  In  action 
for  preliminary  Injunction  restraining  discrimination  in  violation  of  Act.  Civil 
Rights  Act  of  1057, 1 481(c)  as  amended  42  U.S.C.A.  1 1071(0). 

Bee  publication.  Words  and  Phrase*  for  other  Judicial  constructions  and  definitions.  ■ 

7.  Injunction  dt=».  157 

Where  all  of  the  5)7  Negro  citizens  who  remained  unregistered  of  41  sought  to 
be  registered  by  a  motion  of  the  United  States  had  dearie  failed  to  comply  with 
Louisiana  law  In  connection  with  their  applications  and  teat  cards,  It  would  be 
ad  abuse,  of  .discretion  to.  order  their  immediate  registration,  but  court  would 
order  registrar  forthwith  to  provide  each  of  them  with  another  opportunity  to 
register  in  view  of  change  of  conditions  for  registration.  Civil  Rights  Act  Of 
1957,  $|  131  et  seq.,  131(c)  as  amended  42  U.8.C.A.  1(1971  et  seq.,  1071(e); 
LSA-R.S.  18:  Sl-18 :  42, 18  :  251-18:  201;  LSA-Const,  art.  8,  {  I(c,  d) ;  Acts  La. 
Nos.  02, 03  of  1962..  .  ’ 

8. -  Injunction  Gs»  147 

Evidence  including  showing  that  only  51  Negroes  had  been  denied  registration 
over  a  seven-year  period  by  registrar  of  voters  and  her  predecessor,  and  that  but 
87  remained  of  those  rejected  still  seeking  Immediate  registration  under  orders  of 
court,  did  not  Justify  a  finding  of  a  pattern  or  practice  of  discrimination  because 
of  race  or  color.  Civil  Rights  .let  of  1957,  9 131(e)  as  amended  42  U.S.C.A. 
91971(e).  ;  - 

9.  Injunction  <3=>  147 

Evidence  including  showing  teat  some  of  white  registrants  on  the  rolls  received 
help  In  filling  out  their  application  forms  and.constltutlonal  test  cards  justified 
preUmihary  Injunction  restraining  registrar  and  others  from  discriminating 
sgslnBt  any  citizens  of  pariah  by  reason  of  race  or  color  in  administration  of 
registration  procedureo  in  the  registrar's  office.  Civil  Rights.  Act  of  1057  99 181 
et  seq.,  134(c)  as  amended  42  U.8.0JL  U 1071  et  seq.,  1071  (c)  {  L8A-B.8. 18 :  81- 
18:42,  18 : 28t-I8 : 261 ;  LSA-Const.  art  8,  J  l(c,  d)  ;  Acts  La.  Noe.  62,  63  of  1002. 

10.  Injunction  <3=»157 

Under  evidence  and  law,  court  would  hot  be  Justified  In  ordering  registration 
of  hll  Negro  citizens  Ofpartshtiver  age  of  IT  'who  had  necessary  qualifications 
and  none  of  disqualifications  for  a  person  to  register,  without  requiring  that  ap¬ 
plicants' present  themselves  for  consideration  and  compliance 'with  applicable 
Lonlstanh  registration  laws.'  Civil  Rights  Act  Of  1957,  91 181  St  80Q-*  181(0)  as 
amended  42  U.9.CA,  191971  et  seq.,  1071(0 ;  LSA-R.S,  18:81-18:42, 18:231- 
18:  201;  LSA-Const  art,  8,  91<c,  d) ;  Acte  La.  Nto.  02, 68  of  1903;  U.S.O.A.  Const 
Amends,  14, 19. '  •  '  .  ‘  ’ 

11.  Injunction  “ 

In  order  to  Insure  proper  compliance  with  order  of  court  Issuing  preliminary 
injunction  restraining  discrimination  against  Nagrnw  In  TaglstTatifln.  jtjratoas. 
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registrar  others  wodld  be  dfcwtedto  fila  monthly  report  Witfrotok  of  court 
r<  iVecting  the  name,  address  and  race  of  each  applicant  for  registration,  4i«jmal* 
tiou  of  Ms  application  end,  If  rejected,  the  reason  therefore*  Civil  Rights  Act  of 
3037.  {A  131  et  aeq*,  181(c)  as  amended  42  URSULA*  f$  1971  et  aeq.,  1071(c)  ;  LBAr 
E.&  18:  91-18:  42*  18  t  281-18  f  I^fUOoMt  ort.  S,  !  l(c,  d) ;  Acts  La*  Nos. 
82, 38  of  1062 ;  U.S*G*A, Const  Amends* 14* flJD* 

12*  States  «=»  101(1*4) 

The  provision  of  Civil  Rights  Act  authorising  reft  against  state  as  a  party 
defendant  if  there  has  been  any  deprivation  of  a  right  or  privilege  by  any  offi¬ 
cial  of  a  state  or  subdivision  thereof  la  constitutional  Civil  Rights  Act  of  1097* 
1 131  <  c )  as  amended  42  imc* A*  I l*7l<c)  * 


Kathleen  Ruddell,  U,8.  Atty*,  New  Orleans,  La*,  St  John  Barrett,  Richard  Ki 
Parsons,  Attys*,  Dept*  of  Justice,  Washington,  Da,  fit  the  United  States* 
Leander  H*  Peres,  Sidney  W,  Provensal,  Jr.,  New  Orleans,  La.,  for  defendant* 
Mary  Ethel  Fox  and  Lionel  I*  Lassus.  •  • 

Jack  P*  F*  Gretnlllton,  Atty.  Ckm*  4>f  Louisiana,  If*  3L  CaUlgan,  Jr*,' John  & 
Jackson,  Jr*,  Henry  J*  Roberts,  Jr.;  Waldos  A.  Cauda*  Asst  AUyg^Gem  of 
Louisiana,  for  State  of  Louisiana. 

AINSWORTH,  District  Judgs*  .  ,  *  ' 

Tils  Is  a  suit  of  the  United  States  filed  October  16,  1961,  pursuant  W  the 
CVrtt  Rights  Acts  of  19ST  and  I960,  42.  U.S.CA  1 10T1  et  seq,,  brought  by!the 
Attorney  General  in  accordance  with  the  provisions  of  Section  1971(c)  against 
the  State  of  Louisiana  {as  provided  In  Section  601(b)  of  the  Civil  Rights  Act 
of  I960),  the  Registrar  of  Voters,  Mary  Ethel  Hok,  and  Deputy  Registrar  of  Vot¬ 
ers,  Lionel  L,  Lassus,  of  Plaquemines  Parish,  Louisiana* 

Plaintiff  alleged  that  defendants,  in  conducting  registration  for  voting  in 
Plaquemines  Parish,  Louisiana,  have  engaged  In  racially  discriminatory  acts 
and  practices  against  Negro  citizens  pursuant  to  a  pattern  and  practice.  If 
seeks  a  preliminary  and  permanent  Injunction  against  defendants,  as  w«tt  aft 
Immediate  registration  of  all  Negroes  who  have  applied  for  registration  :elnc$ 
January  1963  and  who  possessed  at  the  time  of  their  applications  the  qualifica¬ 
tion#  of  the  least  qualified  white  person  who  was  registered*  Discovery  deposi¬ 
tions  were  taken  by  the  parties  on  February  26,  27  and  2$,  March  1  and  April  2, 
1962,  of  certain  white  and  Negro  citizens  of  Plaquemines  Parish, 

Thereafter,  on  April  13*  1962,  the  United  States  filed  a  motion  ut Or  a  pre¬ 
liminary  Injunction  enjoining,  during  the  pendency  of  this  caoe,  the  defendants; 
their  agents,  employees,  successors,  and  all  persons  in  active  concert  or  partld* 
fiat! on  with  them,  frdm  engaging  in  any  act  or  practice  which  involve*  or  results 
In  distinctions  baaed  on  race  or  color  In  the  registration  or  voting  processes  In 
Plaquemines  Parish,  Louisiana,  and  specifically  order  said  defendants: 

:  “1*  To  register  a*  a  voter  any  Negro  applicant  who  possesses  the  following 
qualifications  and  none  of  the  following  disqualifications: 

“(a)  That  he  Is  a  citizen  not  less  than  twenty-one  years  of  age : 

“(b)  That  he  has  beena  resident  of  Louisiana  for  one  year ;  of Plaque¬ 
mines  Parish  for  six  rotoaihe,  and  of  th£  precinct  in  which  he  offer*  to 
register  as  a  voter  for  three  months  nevt  preceding  any  election ; " 

“(c)  That  he  possesses  the  necessary  qualifications  regarding  charac¬ 
ter  and  citizenship*  as  demonstrated  by  his  willingness  to  take  and  sigh 
the  oath  and  affidavit  prescribed  by  Louisiana  law,  and 
“(d)  If 'the  applicant  did  not  meet  the  foregoing  qualification*  &*  of 
January  18, 1996,  that  he  la  al«o  able  to  read  and  write  as  shown  by  hi* 
making  written  application  In  his  own  hand. 

“2.  To  point  out  to  each  Negro  applicant  any  an# were,  errors  or  omissions 
on  his  application  form,  which,  If  un corrected  or  uncomplejtofL  will  dis¬ 
qualify  him,  and  to  permit  him  to  correct  or  complete  the  form* 

“3.  To,  cease  requiring  any  Negro  applicant  to  take  or  paw  the  so-called 
'constitutional  interpretation  test'  as  a  prerequisite  to  qualifying  as  a  vdiep* 

“4*  To  cease  using  the  application  forpj  a*  an  ere  palpation  or  te*t  for^egrq 
applicants,  and  to  use  tnch  application  only  a*  aii  information  *hea4  fof 
obtaining  data  relating  to  the  Negro  applicant's  qualifications,  aasuobfom) 
has  been  and  Is  being  used  In  registering  white  applicants* 
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"5.  To  place  on  the  current  registration  rolls  of  Plaquemines  Parish  and 
all  officials  copies  thereof,  tbe  names  of  the  following  Negro  citizens  of  Pla¬ 
quemines  Parish :  ( Here  are  Hated  41  names. ) 

*'0,  To  file  monthly  reports  with  the  Clerk  of  Court  reflecting  the  name, 
address,  and  race  of  each  applicant  for  registration,  the  disposition  of  hie 
application,  and,  If  rejected,  the  reason  therefor," 

No  finding  of  unconstitution  allty  of  any  Louisiana  constitutional  or  statutory 
provision  Is  sought  hy  plaintiff. 

Pretrial  conference  was  held  in  chambers  on  April .  27,  1962,  and  the  motion 
for  a  preliminary  Injunction  was  heard  by  the  court  without  a  Jury  on  May  1T 
2  and  3,  1662,  at  which  time  the  court  received  in  evidence  on  the  offer  of  the 
United  States  all  of  the  voting  records,  application  forms  and  test  forms  of  the 
defendant  Registrar,  all  of  the  discovery  depositions  heretofore  taken  by  the 
parties,  and  numerous  other  exhibits*  A  number  of  witnesses  testified  orally 
for  both  sides  and  defendant  Registrar  submitted  In  evidence  a  number  of 
exhibits. 

Briefs  were  submitted  by  all  parties,  proposed  Findings  of  Fact  and  Conclu¬ 
sions  of  Law  were  submitted  by  the  United  States  on  July  16,  1662,  and  reply 
of  defendant  Registrar  on  July  23, 1662.  We  permitted  the  filing  on  September 
20, 1662,  of  additional  evidence  in  affidavit  form  by  defendant  Registrar,  relating 
to  a  new  system  of  registration  inaugurated  by  the  Registrar  on  September  10, 
1062.  The  matter  Is  now  before  ns  for  decision  on  tbe  motion  for  a  preliminary 
injunction* 

Plaquemines  Parish  Is  one  of  the  smallest  In  population  In  Louisiana,  the  1660 
census  having  recorded  14,283  people.  It  has  no  urban  population  and  82.4% 
are  classified  as  rural  non-farm  citizens  and  17.6%  ae  rural  farm  citizens.  The 
non-white  population  is  36.7%.  The  parish  Is  one  of  the  richest  In  natural 
resources  In  the  State.  It  Is  geographically  situated  below  and  south  of  New 
Orleans,  on  both  sides  of  the  Mississippi  River,  extending  to  the  Gulf  of  Mexico. 
On  November  17, 1064,  the  governing  body  of  Plaquemines  acting  under  author*' 
ity  of  the  applicable  Louisiana  statute  adopted  permanent  registration  which 
meant  that  all  persons  then  on  the  registration  rolls  and  all  those  permanently 
registered  would  remain  on  the  rolls  permanently  unless  they  were  stricken  there¬ 
from  as  provided  by  law  because  of  nonvoting  In  any  election  within  a  consecutive 
two-year  period.  On  December  8,  1964,  the  first  constitutional  Interpretation 
test  of  the  Louisiana  Constitution  was  given  to  an  applicant  as  a  condition  of 
registration.  On  January  18,  1966,  the  governing  body  of  the  parish  adopted  a 
resolution  requiring  the  Registrar  strictly  to  enforce  the  standards  of  registra¬ 
tion,  Including  the  giving  of  a  constitutional  Interpretation  test  to  all  applicants 
for  registration, 

The  present  Registrar,  Miss  Fox,  has  served  In  that  office  from  July  1968  to 
date;  her  Deputy  Lassus  has  served  from  November  1968  to  date.  The  Reg¬ 
istrar's  predecessor  in  office,  Giordano,  served  In  that  office  from  1946  until  Miss 
Fox  took  over  the  duties  of  the  office,  though  be  was  actually  dismissed  from 
the  office  on  September  1T  1966,  by  tbe  State  Board  of  Registrars.  He  served, 
however,  until  his  successor,  the  present  Registrar,  Miss  Fbx,  was  qualified  in 
July  1968.  The  Registrar  and  her  Deputy  are  the  only  employees  of  tbe  office 
which  is  situated  In  the  Courthouse  at  the  parish  seat  at  Points  a  la  Hache. 
Several  years  ago  in  order  to  accommodate  the  public  several  substations  at 
strategic  places  in  the  parish  were  opened  at  which  time  additional  help  was 
secured  to  assist  in  registration  of  large  numbers  of  persons.  This  practice  has 
been  discontinued  and  registration  occurs  only  In  the  office  at  the  Courthouse  at 
the  parish  seat. 

Registration  In  Louisiana  is  a  necessary  prerequisite  to  voting  in  any  elec¬ 
tion.  The  qualifications  of  electors  and  method  of  registration  are  set  forth  In 
the  Louisiana  Constitution  and  Statutes.  LSA-Ckmst.  Art  B,  *  1,  LSA-R.S.  18 :31- 
42.  la  addition  to  the  usual  qualifications,  such  as  being  of  the  age  of  major¬ 
ity,  citizenship  and  residency,  certain  standards  of  good  character  and  literacy 
must  also  be  met.  To  establish  an  applicant's  literacy,  I/mislana  Constitution 
Article  8,  Section  1(c),  requires  that  he  shall  be  able  to  read  and  write  in  the 
English  language  or  his  mother  tongue  and  shall  demonstrate  his  ability  to  do 

when  he  applies  for  registration  by  reading  and  writing  from  dictation  by  the 
Registrar  any  portion  of  the  preamble  of  the  United  Stares  Constitution ;  also, 
that  he  must  make  written  application  which  shall  contain  certain  essential 
facts  to  show  that  he  Is  entitled  to  register  to  vote  and  the  application  shall  be 
46-763  0—65— pt*  1 - 21 
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entirely  written,  dated  and  signed  by  him  "In  the  presence  of  the  registration 
Officer  or  hie  deputy,  without  assistance  or  suggestion  from  any  person  or  any 
memorandum  whatever,  other  than  the  form  of  application/1  Bee  lion  1(d)  of  the 
constitutional  provision  referred  to  requires  that  the  person  shall  be  of  good 
character  and  reputation  and  shall  be  able  to  understand  and  give  a  reasonable 
Interpretation  of  any  section  of  either  the  Constitutions  of  the  United  States  or 
the  State  of  Louisiana  when  read  to  him  by  the  Registrar.  The  applicant  must 
demonstrate  that  he  is  well  disposed  to  the  good  order  and  happiness  of  the  State 
by  executing  an  affidavit  that  he  will  faithfully  and  fully  abide  by  all  the  laws  of 
Louisiana. 

The  Louisiana  Legislature  at  Its  1002  Regular  Session  passed  Acte  02  and 
which  Installed  a  new  system  of  uniform  procedures  for  the  registration  of 
voters  in  all  parishes  of  the  state,  said  by  resolution  of  the  State  Board  of  Reg* 
Istratlon  "to  Insure  a  system  of  non-discriminator  y  registration  of  voters  with 
the  view  of  affording  all  qualified  voters  the  same  opportunity  for  successful 
registration."  The  so-called  objective  “Citizenship  Test  of  Our  Constitution  and 
Government"  propounds  to  applicants  six  questions  each  with  three  optional 
answer*  set  forth  In  the  test  card.  There  are  ten  such  cards  which  are  displayed 
to  applicant  face  down  for  applicant  to  select  one  for  his  test.  Applicant  must 
circle  the  applicable  answer  and  is  required  to  answer  four  questions  correctly, 
He  must  also  execute*  as  formerly,  the  application  forin,  the  affidavit  that  be 
will  faithfully  abide  by  Louisiana's  1ft  ws,  and  must  be  able  to  read  and  write, 
from  dictation,  the  preamble  to  the  United  States  Constitution. 

The  constitutional  interpretation  test  as  a  prerequisite  tor  registration  has 
thus  been  discarded. 

The  United  States  census  report  of  1900  showed  that  the  population  of  Pla¬ 
quemines  Parish,  of  persona  over  21  years  of  age*  consisted  of  8,(133  white  and 
2,807  non-white.  The  registered  voters  of  that  parish  as  of  March  12,  1082, 
consisted  of  5,900  white  and  43  Negio  persons.  Of  this  total,  about  half  were 
enrolled  by  taking  a  constitutional  Interpretation  test  and  the  other  half  were 
registered  under  the  old  procedure  whereby  completion  of  the  application  form 
alone  was  sufficient  The  latter  were  frozen  In  when  permanent  registration 
was  adopted  by  the  parish, 

(1)  The  law  Is  clear  that  "The  States  have  long  been  hold  to  have  broad 
powers  to  determine  the  conditions  under  which  the  right  of  suffrage  may  be 
exercised  *  *  *  absent  of  course  the  discrimination  which  the  Constitution  con¬ 
demns."  Lassiter  v.  Northampton  County  Bd.  of  Elections,  300  U.S.  45,  CO,  79 
S.Ct  985,  3  L.Ed.2d  1072  (1954). 

In  Guinn  v.  United  States,  238  U.S.  347,  SB  S,Gt.  9%  931,  09  L.Bd,  1340 
(1915),  the  Supreme  Court  upheld  the  right  of  the  states  to  apply  a  literacy 
test  to  all  voters  Irrespective  of  race  and  color,  saying,  "No  time  need  be  spent 
on  the  question  of  the  validity  of  the  literacy  test  considered  alone  as  we  have 
seen  its  establishment  was  but  the  exercise  by  the  State  of  a  lawful  power  rested 
in  it,  not  subject  to  our  supervision,  and.  Indeed,  Its  validity  la  admitted." 

[2]  It  is  equally  well  established  that  a  Registrar  has  a  legal  duty  to  conduct 
voter  registration  in  a  fair  and  reasonable  manner  without  distinction  or  dis¬ 
crimination  because  of  race  or  color  and  a  Registrar  may  not  use  procedures  and 
practices  which  deny  or  abridge  the  right  of  any  citizen  to  vote  on  account 
of  his  race  or  color.  Fourteenth  and  Fifteenth  Amendments,  U-S,  Const.;  Civil 
Rights  Act  of  105T  and  1950,  42  U.3,  CA.  ( 1971  et  seq. ;  United  States  v.  Haines, 
302  U.S<  17,  SO  S  OU  519,  4  L, fid. 2d  524  (1960^ ;  United  States  v.  Thomas,  368 
U.S.  58,  SO  SCt  012,  4  LJB5d2d  635  (I960)  ;  United  States  v.  State  of  Alabama, 
D,0,,  192  F.Supp.  677  (1961) ;  State  of  Alabama  v,  United  States  5  Oir.p  10<KS, 
804  F*3d  583.  Unlike  the  facta  In  State  of  Alabama,  supra,  the  defendants  hers 
deny  that  there  has  been  discrimination  because  of  race  or  color  In  the  registra¬ 
tion  procedures  of  their  office. 

[8,  41  At  the  outset  defendants  objected  to  the  admissibility  In  evidence  of 
the  discovery  depositions  of  numerous  witnesses,  citizens  of  the  parish,  on  the 
ground  that  It  was  not  shown  as  provided  by  Rule  26{u)  of  the  Federal  Roles  of 
Civil  Procedure  that  the  witnesses  resided  more  than  100  miles  distant  from  a 
courthouse;  that  the  depositions  were  taken  for  discovery  purposes  only  and  not 
tor  use  at  the  trial  hereof.  We  reject  this  contention  because  In  a  proceeding 
for  prelim  Inary  injunction  oral  testimony,  although  perm  legible,  is  not  absolutely 
required.  The  court  may  receive  and  consider  both  affidavits  and  other  docu¬ 
ments  which  are  the  equivalent  of  affidavits.  The  depositions  were  taken  under 
oath  and  we  hold  that  they  are  at  least  as  good  as  affidavits  oq  the  hearing  for 
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a  motion  for  preliminary  Injunction1  Objection  was  aim  made  to  certain  statis¬ 
tical  summaries  prepared  by  plalntifTa  counsel  and  submitted  to  the  court  for 
conBtderatlon,  but  these  summaries  were  not  received  In  evidence  and  are  merely 
written  statements  by  counsel  for  the  plaintiff  of  what  they  contend  the  evidence 
ahows.  These  statistics  have  therefore  not  been  received  as  evidence  by  the 
court  and  will  be  considered  merely  as  argument  of  counsel.  They  represent 
tabulations  of  counsel  of  portions  of  the  voluminous  records  of  the  Registrar's 
office.  There  is  no  reason  why  they  should  not  be  considered,  unless  It  is  clearly 
indicated  there  is  hd  error  In  the  tabulation* 

[5,  0]  Evidence  was  also  admitted  concerning  the  practices  of  the  Registrar's 
office  prior  to  July  1958  when  the  present  defendant.  Miss  Fox,  took  over  the 
dalles  of  the  office,  the  Registrar  objecting,  however,  that  she  Is  not  responsible 
for  any  acts  of  omission  or  commission  by  her  predecessor  In  office*  Mr*  Giordano; 
who  served  from  1945  until  she  assumed  her  duties.  The  short  answer  to  this 
contention,  however,  is  found  In  the  Fifth  Circuit's  recent  decision  In  Kennedy  v* 
Lynd.  306  F,  3d  222,  citing  its  holding  in  State  of  Alabama  v.  United  States,  5  Cir., 
1962,  304  F.  2d  583,  In  which  the  court  held  that  evidence  of  claimed  discrimina¬ 
tion  may  go  hack  many,  many  years.  The  defendant  Registrar  also  objects  to 
any  consideration  by  the  court  that  the  41  named  Negro  citizens  in  the  motion  of 
(he  United  Staten  for  preliminary  Injunction  should  Immediately  be  registered 
fay  a  mandatory  injunction.  The  Registrar  contends  that  the  Civil  Rights  Act, 
Section  1671(c),  authorizes  a  proper  proceeding  for  preventive  relief  only  and 
that  immediate  registration  of  the  41  Negro  citizens  Is  unauthorized  under  the 
Act  Itself.  This  question  has  likewise  been  disposed  of  in  State  of  Alabama  v* 
United  States,  5  Cir*,  1962,  304  F*  2d  583,  in  which  the  court  held  that  Congress 
expressly  stated  that  relief  available  included  injunctions  "or  other  order,"  and 
that  mandatory  injunctions  affirmatively  compelling  the  doing  of  some  act  are  a 
traditional  tool  of  equity*  In  light  of  the  evidence  in  the  record  the  order  of  the 
District  Judge  in  that  matter  that  54  Negroes  be  registered  was  held  to  be  emi¬ 
nently  proper*  The  question  therefore  Is  whether  or  not  this  record  will  justify 
an  order  of  Immediate  registration  of  the  41  Negro  citizens. 

The  court  has  carefully  and  painstakingly  considered  the  evidence  in  con¬ 
nection  with  the  application  and  test  forms  of  the  41  Negro  citizens  to  determine 
whether  or  not  on  their  face  any  discrimination  existed  against  these  Negro  ap¬ 
plicants  which  would  Justify  an  order  compelling  the  Registrar  to  place  them 
on  the  rolls  Immediately.  We  found  that  of  the  41  citizens,  4  are  now  registered 
to  vote.*  Of  the  37  remaining  applicants,  16  did  not  fill  out  the  application  form 
or  attempt  to  answer  the  constitutional  test.4  An  examination  of  these  cards 
which  are  in  evidence  discloses  that  virtually  all  of  these  16  persons  wrote  noth¬ 
ing  but  their  names  at  the  bottom  of  each  of  the  application  and  test  card  forms. 
For  example,  Angeline  Jones  and  Earlie  Pansy  wrote  on  their  test  eardfe,  “I  can't 
answer."  Roosevelt  Pansy  wrote,  "No  answer.”  Josephine  B*  Rodgers  wrote, 
"I  cannot  answer  these  questions."  Mary  Theresa  Taylor  wrote,  "I  don't  know." 
The  others  wrote  nothing  but  tlielr  names*  Thirteen  of  the  Negro  applicants 
filled  out  their  application  cards  but  made  no  attempt  to  answer  the  constitutional 
test*6  For  example,  Carolyn  Sapp  wrote  on  her  two  cards,  "Can't  answer”  and 
"I  cannot  fill  this  out.”  Eugene  Sapp  wrote,  "Can’t  answer, "  Alvin  Jones 
said,  "I  don’t  know."  John  Taylor  said,  “Don’t  know.”  Thelma  Taylor  said, 
"I  don’t  know."  Vivian  Taylor  said,  "I  don't  understand  It,"  Of  the  remaining 
8  Negro  applicants,  4  failed  to  fill  out  their  application  forms  correctly,  having 
uumeroiTB  errors  and  also  failed  the  constitutional  test;  the  other  4  satisfactorily 
filled  out  the  application  form  hut  failed  the  constitutional  test. 

[73  Under  the  cl renm stances,  all  of  the  ST  Negro  citizens  who  remain  unreg¬ 
istered  of  the  4l  sought  to  be  registered  by  the  motion  of  plaintiff  have  clearly 


■Group  v.  Flatter.  168  F.  Simp*  S2T  (DC,,  D.C.*  1953)  ;  Hoffrite  v.  United  State*. 
JT  F,  2d  109  (C.A,  6..  1056) :  We  item  Air  Lines  ▼.  Plight  Engineers  Internal*!  Amp.* 
AFL-CIO,  394  F.  Pupp.  906  <S,D,  Cal**  1961). 

*  Godfrey  Conic,  Jr,,  Norma  Johnson  Cossc,  Isabel  B.  Hardy,  Vincent  Paul  Williams* 
‘Andrew  Boyd  Franklin,  Archie  Omm  Franklin*  Lavlnla  rranklfn,  Alfred  Griffin*  Jr*. 

jjtnry  Hufhtu,  Angelina  Jo  net*  Richard  N*  Jones.  Barit®  Pansy*  Roosevelt  Pansy*  Josephine 
S  Rodger*,  Margarita  Rodgers,  Eleta  Taylor,  Haftpel  Taylor*  Leo  Taylor,  Mary  Theresa 
Taylor  and  Victoria  Treme*  , 

*  Sarah  Brown*  Lambert  A  Duncan*  Genell  a  Johnson.  Alvin  Jones,  Gertrude  Jonee.  Caro* 
hp  Sapp.  Eugene  Sapp*  Wilfred  A.  Smith,  Elisabeth  Louise  Taylor,  John  Taylor*  Thelma 
Taylor,  Vivian  Taylor  sad  Yvonne  Taylor* 
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failed  to  comply  with  Louisiana  law  In  connection  with  their  applications  ana 
teat  cards,  and  It  would  therefore  he  improper  and  on  abuse  of  our  discretion  to 
order  their  immediate  registration.  However,  we  will  order  that  the  Registrar 
forthwith  provide  each  of  them  with  another  opportunity  to  register  since  the 
conditions  for  registration  have  now  changed. 

Among  other  things ,  plaintiff  has  requested  that  the  court  make  a  finding 
uuder  the  provisions  of  42  U,8„C.A.  §  1971(e)  that  the  alleged  deprivation  of 
voting  rights  was  because  of  race  or  color  and  was  or  is  pursuant  to  a  pattern 
or  practice  of  discrimination.  It  is  contended  by  the  plaintiff  that  white  persona 
are  assisted  in  the  filling  out  of  their  application  and  test  forms  whereas  Negro 
citizens  are  dented  assistance.  The  defendants  strenuously  deny  the  allegation 
and  the  evidence  Is  In  sharp  conflict. 

The  evidence  shows  that  at  least  since  1954  the  Registrar  has  had  an  office 
at  the  parish  seat  of  Plaquemines  Parish  at  Polnte  a  la  Hache  in  the  Courthouse 
on  the  second  floor  clearly  marked  as  the  Registrar  of  Voters'  office.  Office 
hours  are  from  9:00  a.m,  to  5:00  pm.,  Mondays,  Tuesdays  and  Saturdays;  appli¬ 
cants  are  taken  into  the  office  one  at  a  time  la  the  order  of  their  arrival.  There 
is  no  waiting  list.  Every  applicant  is  required  to  complete  application  and  con¬ 
stitutional  test  card  forms.  If  the  applicant  passes  the  examination,  he  must 
sigh  the  poll  book  and  his  registration  certificate  is  mailed  to  him.  If  an  ap¬ 
plicant  falls,  he  is  so  advised  and  may  apply  again  on  a  subsequent  day,  Thera 
Is  no  coercion  against  any  person  because  of  race,  all  may  apply  and  all  are 
treated  with  courtesy.  There  is  likewise  no  evidence  that  Negroes  have  been  dis¬ 
couraged  from  applying  for  registration.  There  Is  no  delay  in  notifying  the 
applicant  whether  or  not  he  passes  and  there  are  no  separate  facilities  for  per¬ 
sons  because  of  race,  all  applying  to  and  being  given  the  test  in  the  same  room, 
though  one  by  one. 

During  the  last  seven  years,  at  least  since  January  IS,  1955,  as  far  as  we 
can  determine,  there  has  been  a  grand  total  of  Negro  applications  rejected. 
Many  of  these  rejected  applied  more  than  one  time  so  that  the  total  number  of 
Negroes  Involved  constitutes  about  51  persona,  Of  these,  10  are  now  registered. 
Accordingly,  there  has  been  only  an  average  of  less  than  8  Negroes  per  year 
rejected  tor  registration.  During  this  period  of  time  approximately  49  Negroes 
have  been  registered.  It  is  apparent  that  there  has  been  no  strong  movement 
on  the  part  of  the  Negro  citizenry  of  the  parish  to  become  registered  to  vote 
since  1955,  There  remains  a  net  total  of  87  of  those  rejected  whom  It  is  sought 
to  be  registered  Immediately  pursuant  to  the  motion  for  preliminary  Injunction, 
The  greatest  barrier  to  their  registration  and  the  obstacle  which  undoubtedly 
discouraged  many  of  them  was  the  requirement  beginning  in  December  3JG54 
of  the  constitutional  interpretation  test  as  a  condition  of  registration.  This 
test  has  now  been  discarded  by  the  Registrar  by  her  action  on  September  10, 
1902,  pursuant  to  the  action  of  the  1902  Louisiana  Legislature  and  the  resolution 
of  the  Louisiana  Board  of  Registration  promulgating  the  new  system  for  appli¬ 
cants  throughout  the  State  of  Louisiana  *  This  action  undoubtedly  removes 
the  biggest  obstacle  which  the  Negro  citizen  has  faced  In  his  efforts  to  exercise 
his  constitutional  right  as  a  citizen  of  the  United  States  to  register  to  vote  In 
elections  held  In  Plaquemines  Pariah. 

[8]  Much  greater  and  more  sufficient  evidence  Is  necessary,  however,  in  our 
opinion  to  justify  a  finding  of  a  pattern  or  practice  of  discrimination  and  the 
evidence  is  insufficient  here  to  permit  such  a  holding.  Where  only  51  Negroes 
have  been  denied  registration  over  a  seven-year  period  by  the  Registrar  and  her 
predecessor,  and  but  37  remain  of  those  rejected  still  seeking  Immediate  reglS' 
tratlon  under  orders  of  this  court,  It  would  be  an  unwise  exercise  of  our  authority 
to  hold  that  the  facts  here  warrant  the  sweeping  and  broad  holding  sought 
here  by  plaintiff. 

[9]  Nevertheless,  there  Is  sufficient  evidence  to  Justify  our  enjoining  defend¬ 
ants  by  preliminary  injunction  from  discriminating  against  any  citizens  of  Pla* 
quemines  Parish  by  reason  of  race  or  color  in  the  administration  of  the  registra¬ 
tion  procedures  In  the  Registrar's  office.  The  evidence  abundantly  shows  that 
some  of  the  white  registrants  now  on  the  rolls  received  help  in  the  filling  out 
of  their  application  forms  and  constitutional  test  cards,  It  is  true  that  either 
the  Registrar  or  her  Deputy  also  helped  In  the  registration  of  some  of  the  Negro 
applicants^  namely,  Junius  Tate,  Reverend  Henry  Hardy,  Norma  Cosse,  Mary 


*  See  Regtfttrar'n  affidavit  to  this  effect  with  accompanying  exhibits,  filed  in  this  court  cn 
September  £0,  1902. 
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Alice  Harvey  and  August  Tinsou,  all  of  whom  aw  now  registered  to  vote*  Hie 
similarity  of  answers  on  the  constitutional  teat  form  cards,  especially  time 
shown  in  the  display  furnished  the  court  by  plaintiff's  counsel  for  the  period 
October  4-7t  1660,  shows  conclusively  that  all  of  the  56  applicants  in  the  display 
eere  either  assisted  in  taking  the  test  or  provided  with  the  written  answers 
for  them  to  copy.  It  is  equally  true  that  several  other  white  witnesses  were 
assisted  In  their  registration/  Defendant  Registrar  con  trad  lota  this  evidence 
with  white  witnesses  who  tea  tided  that  they  wore  registered  without  assistance 
by  the  Registrar  or  her  Deputy*  Though  the  evidence  is  in  conflict,  we  have 
no  doubt  that  a  number  of  white  registrants  were  aided  in  completing  the 
application  forms  and  taking  the  constitutional  test  Under  the  prior  regime 
of  Giordano*  as  Registrar*  and  particularly  prior  bo  19154*  the  then  Registrar 
maintained  no  regular  office  or  hours  for  registration  of  applicants*  The  hand* 
writing  expert  of  plaintiff  Identified  a  number  of  application  forms  of  registrants 
Oiled  out  during  that  period  which  were  in  the  handwriting  of  one  person  indi¬ 
cating  that  oven  the  application  ferae  In  the  times  eight  or  more  years  ago 
were  In  some  instances  filled  out  by  someone  other  than  the  applicant  But 
the  Giordano  excesses  have  long  since  ceased  to  exist  and  have  not  existed 
under  the  defendant  Registrar*  Miss  Fox.  She  has  always  maintained  an  office 
With  regular  office  hours*  With  the  exception  of  the  irregularities  under  Deputy 
Registrar  Hi  ogle  who  was  employed  only  two  months  and  who  undoubtedly 
helped  to  fill  out  application  forma  for  white  registrants,  the  forms  are  now 
tind  have  been  for  many  years  filled  out  by  the  applicants*  themselves,  both 
white  and  Negro* 

The  Registrar*  Miss  Fox*  In  her  written  briefs  and  response  to  plaintiff's  pro¬ 
posed  decree,  states  that  the  new  objective  citizenship  test  which  now  has  sup¬ 
planted  the  difficult  constitutional  interpretation  teat  "will  be  administered 
without  discrimination”  and  that  she  "will  perform  the  duties  imposed  upon  her 
In  a  conscientious  and  nondiscrlmlnatory  manner/'  She  maintains  that  her  office 
procedures  have  been  Improved  and  states  that  "changes  have  been  made"  and 
that  "defendants  In  Instant  case  have  evidenced  a  willingness  and  desire  to  do  the 
right  thing  at  all  times  In  accordance  with  Louisiana  law";  that  "considerable 
changes  have  been  made  to  Insure  fair  treatment  of  all”;  "there  has  been  tre- 
mtndous  improvement  and  undoubtedly  there  will  be  further  Improvement  to  in¬ 
sure  that  all  are  treated  equally  and  fairly*  improvements  to  guarantee  that  none 
can  ever  complain*" 

The  evidence  of  the  witness  Lambert  now  Indicates  that  at  least  since  1901 
constitutional  test  forms  were  evenly  distributed  where  In  the  past  white  ap¬ 
plicants  were  apparently  given  the  easier  forms  to  answer,  particularly  Forms  2 
and  8,  Of  course*  the  constitutional  interpretation  test  in  Plaquemines  Parish 
Is  now  moot*  and  future  applicants  will  no  longer  have  to  contend  with  It* 

{10]  Pending  this  suit  we  find  it  necessary  to  grant  the  motion  for  a  pre¬ 
liminary  injunction  to  insure  that  defendants  will  not  engage  in  any  act  or 
practice  which  involves  or  results  in  distinctions  based  on  race  or  color  In  the 
registration  or  voting  processes  in  Plaquemines  Parish,  Louisiana.  However, 
we  are  not  justified  under  the  evidence  or  the  Inw  in  ordering*  as  requested  by 
plaintiff*  the  registration  of  all  Negro  citizens  of  Plaquemines  Parish  over  the 
age  of  21  who  have  the  necessary  qualifications  and  none  of  the  disqualifica¬ 
tions  for  a  person  to  register,  without  requiring  that  applicants  present  them¬ 
selves  for  consideration  and  compliance  with  the  applicable  Louisiana  registration 
laws*  This  means  that  the  application  form  must  me  correctly  filled  out 
without  assistance.  It  la  not  an  Information  form  only — It  is  a  literacy  test — and 
It  Is  simple  enough  for  even  the  unsophisticated  citizen  to  complete  if  he  can 
re ad  and  write*  Likewise*  the  citizenship  test  now  required  by  the  new  Louisi¬ 
ana  statute  is  a  much  more  reasonable  test  than  the  former  constitutional 
Interpretation  test  which  the  Negro  citizens  failed.  The  biggest  barrier  to 
successful  registration  by  Negro  applicants,  the  constitutional  interpretation 
test,  has  now  been  removed  and  under  the  preliminary  injunction  which  we  are 
issuing  the  defendants  are  enjoined  against  discrimination  because  of  race  or 
color  In  the  registration  processes  in  Plaquemines  Parish*  All  of  the  remaining 
37  named  Negro  citizens  heretofore  rejected  shall  be  notified  by  the  Registrar 
within  fifteen  days  of  this  decree  that  they  may  again  present  themselves 


Mackey  Anthony  P*  Arnuna,  Charles  Albert 
Catherine  Ruth  Burae.  Henry  C.  Wall,  James 

Albert  Bauman  and  LIUte  Mia  Bauman* 


r  See  testimony  of  Robert  Norred.  Amanda 
Glewler*  Herbert  J*  Crochet,  Annie  E.  Buna, 
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for  registration  In  accordance  with  this  mandate.  This  Is  therefore  substantial 
relief  to  plaint! If  and  should  be  sufficient  under  the  circumstances  to  guarantee  to 
all  persons  In  Plaquemines  Parish,  regardless  of  race  or  color,  a  full  opportunity 
to  register  and  vote  without  discrimination.  Our  action  here  Is  carefully  d*. 
signed  to  provide  to  Negro  citizens  of  Plaquemines  the  greatest  protection 
and  safeguard  of  their  right  to  register  and  vote,  while  maintaining  as  fay  as  Is 
consistent  with  the  requirements  of  the  Fifteenth  and  Fourteenth  Amendments, 
the  delicate  balance  between  state  and  federal  relations.  Registration  Is  a  stats 
function ;  it  can  best  be  carried  out  by  the  proper  state  official,  A  decent  respect 
for  the  rights  of  all  citizens,  whits  and  Negro,  la  necessary,  however.  It  must 
he  maintained.  Our  injunction  will  Insure  it.  The  Registrar's  protestations 
that  she  Is  now  acting  In  good  faith  and  will  continue  to  do  so  under  the  new 
registration  procedures  will  be  tested.  There  Is  a  ray  of  hope  that  condition* 
wlU  improve.  If  good  faith  registration  Is  now  provided,  the  remedy  we  have 
granted  can  subsequently  be  removed. 

[Ill  In  order  to  Insure  proper  compliance  with  our  order  the  defendants  are 
directed  to  file  monthly  reports  with  the  Clerk  Of  this  court  reflecting  the  name, 
address  and  race  of  each  applicant  for  registration,  the  disposition  of  his  applica¬ 
tion  and,  if  rejected,  the  reason  therefor. 

After  a  satisfactory  trial  period*  if  defendants  feel  that  this  requirement  Is 
burdensome  and  the  injunction  is  then  unnecessary,  they  may  make  a  proper 
showing  to  the  court  on  the  hearing  of  the  merits  of  this  suit  that  the  conduct 
of  their  office  since  the  handing  down  of  this  injunction  has  been  without  dis¬ 
crimination  to  applicants  because  of  race  or  color,  and  the  court  will  then  deter¬ 
mine  the  matter  on  the  basis  of  the  evidence. 

[12]  The  State  of  Louisiana,  defendant  herein,  attacks  the  constitutionality 
of  Section  001(b)  of  the  Civil  Bights  Act  of  1900  (now  contained  in  the  last 
sentence  of  42  U.B»C*A*  1 1971(c) )  which  authorizes  suit  against  the  state  as  a 
party  defendant  If  there  has  been  any  deprivation  of  a  right  or  privilege  under 
this  section  by  any  official  of  a  state  or  subdivision  thereof.  The  United  States 
Supreme  Court  in  United  States  v.  Balnea  962  U.S,  17,  80  S.Cb  619*  4  L.Ed*  2d 
024  (I960),  held  that  the  Act  was  not  unconstitutional.  The  Court  also  said 
in  said  case  (p*  25*  80  S.CL  p*  025),  "•  *  *  it  Is  enough  to  say  that  the  conduct 
charged — discrimination  by  state  officials,  vithln  the  course  of  their  official  duties, 
against  the  voting  rights  of  United  States  citizens,  on  grounds  of  race  or  color— 
is  certainly,  as  'state  action*  and  the  clearest  form  of  it*  subject  to  the  ban  of 
that  Amendment  [Fifteenth!,  and  that  legislation  designed  to  deal  with  such 
discrimination  Is  ‘appropriate  legislation*  under  it  It  makes  no  difference  that 
the  discrimination  in  question.  If  state  action,  is  also  rotative  of  state  law," 
The  Court  further  said,  "We  think  this  Court  has  already  made  It  clear  that 
it  follows  from  this  that  Congress  has  the  power  to  provide  for  the  correction 
of  the  constitutional  violations  of  every  such  official  without  regard  to  the 
presence  of  other  authority  Id  the  State  that  might  possibly  revise  their  actions.*' 
On  another  Issue  the  constitutionality  of  this  section  having  been  assailed  by 
the  State  of  Louisiana  was  declared  constitutional  in  United  States  v.  Manning, 
WJX  La.,  1962,  £06  F.  Supp*  623.  See  also  State  of  Alabama  v.  United  States* 
supra.  The  plea  of  unconstitutional ity  ta  therefore  rejected. 

DECREE 

Pursuant  to  the  Findings  of  Fact  and  Conclusions  of  Law  contained  In  tbe 
opinion  of  the  court  entered  this  day*  , 

IT  IS  THE  ORDER,  JUDGMENT  AND  DECREE  OF  THIS  COURT  that 
the  State  of  Louisiana,  Mary  Ethel  Fox,  Registrar  of  Voter  of  Plaquemines 
Parish,  Louisiana,  and  Louis  L.  Lassus,  Deputy  Registrar  of  Voters,  their 
deputies,  agents,  officers,  employee,  successors,  and  all  persons  In  active  concert 
or  participation  with  them*  be  and  each  la  hereby  enjoined  by  preliminary  in- 
Junction,  from  and  after  this  decree,  during  the  pendency  Of  this  case,  from: 

1.  Engaging  in  any  act  or  practice  which  involves  or  results  In  distinctions 
based  on  race  or  color  in  the  registration  or  voting  processes  in  Plaquemines 
Parish,  Louisiana* 

2*  Assisting  applicants  In  completing  the  filling  out  of  their  application  and/or 
test  forms  without  giving  the  said  aid  and  assistance  to  Negro  applicants. 

3.  Grading  or  rating  the  application  and  test  cards  of  Negro  applicants 'tn  any 
way  different  from  that  of  other  applicants  who  may  apply  for  registration, 
having  due  regard  for  the  requirements  of  Louisiana  constitutional  and  statu* 
tory  provisions  rotating  to  voters  registration. 


VOTING  RIGHTS 


310 


4,  Failing  to  apply  equal  atanfiard*  to  all  applicants,  including  Negro  appli¬ 
cants,  in  processing  and  Judging  who  has  passed  or  failed  to  pass  the  testa  lead¬ 
ing  (o  registration. 

5,  Ad  minuter  lng  the  qualification  tests  to  Negroes  In  Plaquemines  Parish, 
Louisiana,  in  any  way  different  from  the  manner  In  which  three  testa  are  admin¬ 
istered  to  other  applicants  for  registration. 

6,  Denying  to  any  Negro  citizen  of  Plaquemines  Parish,  Louisiana,  for  reaaooa 
ot  race  or  color,  any  of  his  rights  under  the  laws  of  the  State  of  Louisiana  or 
the  United  States  pertaining  to  his  right  to  register  to  vote  In  said  parish. 

7,  Falling  to  accord  any  Negro  citizen  of  Plaquemines  Parish,  Louisiana,  In 
a  fair,  impartial  and  nondUcrl minatory  manner f  each  and  every  right  such 
citizen  has  or  may  have  under  the  registration  laws  of  the  State  of  Louisiana 
and  the  lawful  resolutions  and  regulations  of  the  Louisiana  Board  of  Registration. 

IT  IS  FURTHER  ORDERED  that  each  of  the  named  Negro  citizens  in  plain- 
tiff's  motion  for  preliminary  injunction  not  now  registered  to  vote,  be  notified  by 
the  Registrar  of  Voters  not  later  than  fifteen  days  from  date  of  service  of  this 
decree  on  defendants,  that  they  may  present  themselves  as  applicants  for  regis¬ 
tration  for  processing  and  Judging  of  their  tests  In  conformity  with  this  decree. 

IT  IS  FURTHER  ORDERED  that  defendants  file  monthly  reports  with  the 
Clerk  of  this  court  reflecting  the  name,  address,  and  race  of  each  applicant  for 
legist  ration,  the  disposition  of  bte  application  and,  if  rejected,  the  reason 
therefor. 

IT  IS  THE  FURTHER  ORDER,  JUDGMENT  AND  DECREE  OF  THIS 
COURT  that  the  defendants  shall  until  further  order  of  this  court  make  the 
voter  registration  books  and  records  of  Plaquemines  Parish,  Louisiana,  available 
for  Inspection  and  copying  by  the  plaintiff  at  any  and  all  reasonable  times  at 
the  office  of  the  Registrar  of  Voters  of  Plaquemines  Parish. 

This  court  retains  Jurisdiction  of  this  cause  for  the  purpose  of  Issuing  any 
and  all  additional  orders  herein  that  may,  In  its  Judgment,  become  necessary  or 
appropriate  for  the  purpose  of  modifying  and/or  enforcing  this  decree. 

IT  IB  ORDERED  that  the  costs  incurred  In  this  proceeding  be  and  they  are 
hereby  taxed  against  the  defendants,  for  which  execution  may  Issue. 

Mr.  Perez.  The  case  was  appealed  to  the  U.S.  Fifth  Circuit. 

The  Chairman.  Judge,  do  you  not  think  that  these  allegations  of 
intimidation  in  the  South  are  largely  a  myth? 

Mr.  Perez.  I  said  it  was  nefarious^  willful,  malicious,  lying  propa¬ 
ganda.  That  is  what  I  said  and  that  is  a  correct  label  for  it. 

I  remember  in  that  case  when  the  Attorney  General  filed  a  brief, 
he  made  several  misstatements^  false  statements  of  fact,  which  were 
hot  justified  by  the  evidence  in  the  record*  And  we  employed  an 
expert—I  believe  he  was  called  a  demographei^-it  is  the  first  time  I 
have  ever  heard  of  one.  He  analyzed  the  testimony  and  he  labeled 
the  statement  of  fact  made  by  the  Attorney  General  in  his  brief  as 
being  false  and  dishonest  in  his  attempt  to  tiy  to  show  discrimination 
against  our  registrar  of  voters. 

If  I  may,  Mr.  Chairman*  let’s  go  on  with  an  analysis  of  the  bill.  I 
pointed  out  first  that  this  Dill  is  not  a  bill  to  carry  out  the  provision 
of  the  15th  amendment,  which  protects  the  right  of  citizens  only  to 
vote  under  State  laws.  But  this  bill  in  17  different  instances  refers 
only  to  persons  and  would  have  the  effect,  if  Congress  passed  this 
Thuddeus  Stevens  bill,  of  opening  the  doors  to  the  registration  of 
noncitizens  and  all  immigrants  coming  into  the  country  who  are  not 
qualified.  I  charge  that  that  is  one  of  the  hidden  purposes  of  this 
bill,  along  with  the  immigration  bill  that  i&  pending;  a  part  of  a 
conspiracy* 

Now,  let  us  see  as  to  the  qualification  testimony,  In  section  3,  it. 
provides  that  no  person  shall  be  denied  the  right  to  vote  in  any  Fed¬ 
eral,  State,  or  local  election.  I  am  sure  you  gentlemen  realize  Con¬ 
gress  does  not  have  any  authority  to  prescribe  for  State  or  local  dec- 
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tions*  I  am  sure  it  is  still  fresh  in  our  minds  that  when  Congress 
wanted  to  outlaw  poll  taxes,  it  took  a  constitutional  amendment  and 
that  constitutional  amendment  simply  outlaws  poll  taxes  in  congres¬ 
sional  and  presidential  elections*  Now,  how  can  Congress,  under  the 
whiplash,  assume  to  legislate  voter  qualifications  in  State  and  local 
elections  ¥  We  have  ward  ©lections  in  hundreds  of  wards  in  Louisiana 
for  parish  jurors,  members  of  governing  bodies.  Congress  would  put 
the  might  of  the  United  States  to  meddle  in  our  ward  elections*  I 
say  it  is  nothing  short  of  a  disgrace*  But  no  person,  section  3  pro¬ 
vides,  shall  be  denied  the  right  to  vote  in  ary  Federal,  State  or  local 
election  because  of  his  failure  to  comply  with  any  test  or  device— any 
test  or  device — as  a  qualification  for  voting. 

Now,  let  us  see  what  that  means*  Then  here  is  a  definition  of  test 
and  device.  Tbs  phrase  “test  and  device”  shall  mean  any  requirement 
that  a  pei*son~not  a  citizen — as  a  prerequisite  for  voting  or  registra¬ 
tion  for  voting,  demonstrate  the  anility  to  read,  write,  interpret,  or 
understand  any  matter.  So  any  test  or  device  under  the  State  Jaw 
is  simply  wiped  out.  But  under  this  proposed  law,  any  person  would 
have— the  States,  subdivisions  of  the  State  would  be  prohibited  from 
using  any  test  or  device  which  would  require  a  person  to  understand 
any  matter*  Congress  would  impose  upon  us  morons  who  do  not 
understand  any  matter. 

But  do  you  know  what  the  hidden  purpose  back  of  that  provision 
is?  We  have  voting  machines  and  under  this  bill,  our  voting  machine 
law  would  be  nullified.  And  those  who  are  placed  on  the  list,  the 
morons,  would  not  have  to  use  our  voting  machines. 

Is  that  a  surprise?  I  will  prove  it  to  you  by  another  provision  of 
this  bill.  If  you  look  at  page  8,  on  the  bottom  of  page  8(b) : 

Whoever,  within  a  year  following  an  election  In  a  political  subdivision  in 
which  an  examiner  has  been  appointed  (1)  destroys,  defaces,  mutilates*  or  other- 
wise  alters  the  marking  of  a  paper  ballot  cast  in  such  election,  or  (2)  altera  any 
record  of  voting  in  such  election  made  by  a  voting  machine  or  otherwise,  shall 
be  fined  not  more  than  $5,000,  or  imprisoned  not  more  than  five  years,  or  both. 

For  what?  A  paper  ballot.  Now,  I  can  tell  you  gentlemen  of  the 
committee  that  we  got  information  out  of  the  post  office  in  New 
Orleans  before  this  bipartisan  committee  wag  supposed  to  have 
worked  on  this  bill  that  postmasters  would  be  appointed  as  Federal 
registrars  and  not  only  would  they  register  voters,  but  that  the  voting 
would  take  place  in  the  post  offices.  That  is  where  your  paper  ballots 
come  in.  That  is  where  this  provision  comes  in  about  prohibiting  any 
test  or  device  which  would  require  anyone  to  be  able  to  read  or  under¬ 
stand  anything.  This  would  open  the  gates  to  the  greatest  fraud  and 
corruption  in  elections,  worse  even  than  during  the  first  Reconstruc¬ 
tion,  because  this  is  the  beginning  of  the  second  reconstruction  in  the 
South. 

Just  imagine,  not  even  voting  machines,  gentlemen ;  no  test  or  device 
that  woula  require  anyone  to  understand  or  interpret  any  matter 
That  is  outlawed.  We  would  raise  the  standard  of  our  Government; 
we  are  going  to  have  universal  manhood  suffrage*  Back  to  the  days 
of  Thadaeus  Stevens  and  military  rule  in  the  South. 

Mr,  Chairman,  if  I  may  suggest  an  amendment,  why^  the  salaries* 
coming  out  of  the  same  source  of  information,  the  salaries  to  be  paid 
to  these  postmasters,  several  thousand  dollars  a  year— why  not  save 
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that  money  f  Why  not  put  soldiers  in  charge!  We  have  hundreds 
of  thousands  of  them.  We  pay  them  only  $60  a  month.  Why  not  put 
the  coercive  power  in  the  Federal  Government  directly  on  the  necks 
of  our  people,  in  the  first  instance  instead  of  later  on, 

Now,  let  us  lock  at  page  4  of  this  bill.  Port  of  the  mechanics  to 
carry  it  out :  “The  Civil  Service  Commission  Bhall  appoint  as  many 
examiners’ —now,  the  word  “examiners,”  of  course,  is  a  misnomer.  It 
is  Federal  registrars  of  votCi’a — “shall  appoint  as  many  examiners  in 
such  subdivision” — of  the  State — “as  it  may  deem  apropriate  to  pro* 
pare  and  maintain  lists  of  persons  eligible  *  *  Under  this  bill,  the 
lists  will  be  made  up  of  all  those,  all  Negroes  who  are  Jl  years  of  age 
or  more.  But  I  understand  his  excellency,  the  President,  says  it  ought 
to  be  16. 

I  will  make  a  comparison  with  that  later  on,  showing  where  that 
comes  from. 

I  notice,  too,  that  such  appointments  shall  be  made  without  regard 
to  civil  service  laws.  So  our  information  is  correct  that  postmasters 
will  be  appointed  as  Federal  registrars  of  voters  and  the  civil  service 
laws,  theHalch  Act,  will  not  apply. 

Now,  then,  too,  there  is  a  provision  here  that  whenever  the  Attorney 
General  certifies  that  he  has  received  complaints  from  20  or  more 
voters,  he  may  proceed  to  make  determinations  that  the  appointment 
of  examiners  is  necessary,  then  the  Civil  Service  Commission  shall 
appoint  as  many  examiners  in  such  subdivisions  as  they  may  deem 
necessary,  and  a  determination  or  certification  by  the  Attorney  Gen¬ 
eral  shall  be  final.  There  is  no  recourse  from  that. 

Senator  Ervin.  Judge,  have  you  ever  seen  a  more  drastic  proposal 
to  vest  more  arbitrary  power  in  public  officials  than  that  one? 

Mr.  Perez.  I  said  it  was  worse  than  the  Thaddeus  Stevens  legisla¬ 
tion  during.  Reconstruction,  sir,  and  it  is.  It  is  the  most  nefarious— 
it  is  inconceivable  that  Americans  would  do  that  to  Americans. 

Senator  Ervin.  There  are  alternative  provisions  for  the  Attorney 
General  to  go  into  action.  One  is  that  if  20  people  sign  a  complaint. 
They  do  not  have  to  swear  to  it  or  prove  anything.  If  20  people  in 
a  State  with  2  or  3  million  population  sign  a  paper  making  an  un- 

5 roved  charge,  and  the  charge  is  not  required  to  he  proved,  then  the 
ittomey  General  has  the  arbitrary  and  tyrannical  power  to  appoint 
these  misnamed  Federal  registrars  to  take  charge  of  the  election  in 
the  affairs  of  their  State! 

Mr.  Perez.  That  is  correct,  sir,  and  there  is  another  provision  simi¬ 
lar  to  that,  even  worse,  if  possible,  that  after  an  election,  if  one  person 
complains  that  somebody  attempted  to  interfere  with  his  right  to 
vote,  or  if  hig  vote  was  not  counted,  then  the  Federal  attorney  can 
bring  the  auit  and  stop  the  promulgation  of  the  returns  of  that  elec¬ 
tion. 

Senator  Ervin.  And  they  can  do  that  even  in  the  case  of  candidates 
who  would  be  elected  even  if  they  counted  the  yotes  of  eveiy  person 
who  complained  as  adverse  to  the  winning  candidate. 

Mr.  Perez.  Why,  of  course,  it  can  be  as  false  as  anything.  We 
have  had  experience  with  that,  Bir,' because  when  the— I  believe  it  is 
called  the  Civil  Bights  Commission^— came  into  New  Orleans,  there 
»M  a  Negro  who  appeared  and  testified  under  oath  against  Plaque¬ 
mines  Parish.  The  same  Negro  appeared  in  this  suit.  And  on  cross- 
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examination,  he  admitted  that  he  had  testified  to  a  lie  before  the  Civil 
Service  Commission,  We  took  it  up  with  the  Attorney  General  and 
said,  “You  ought  to  prosecute  this  man  for  having  falsely  sworn,” 
You  know  how  much  reaction  we  got  from  that,  do  you  not?  None, 
Now,  that  is  the  type  of  complaint  that  would  be  made. 

But,  sir*  if  you  will  let  me  state  to  you  the  reason  why  that  is  put  in 
here,  J  say  it  was  put  in  here  at  the  request  of  the  eo-culled  Freedom 
Party  in  Mississippi  so  that  after  the  election  of  a  Congressman  in 
those  Southern  States,  any,  any  person  could  complain  that  his  vote 
was  not  counted  in  a  congressional  district.  The  matter  would  wind 
up  in  the  Federal  courts.  The  certification  of  the  party  elected  would 
be  held  up  until  the  case  is  processed  through  the  courts,  and  the  Con¬ 
gressman  would  not  be  able  to  take  his  seat  and  would  not  be  able  to 
Be  certified  as  elected.  That  is  the  filthy  nefarious  scheme  back  of  this 
provision. 

Senator  Ervin.  The  judge - 

Mr.  Perez.  I  challenge  anybody  to  deny,  after  a  complete  study  of 
it  and  real  thinking,  the  motive  back  of  this  bill. 

Senator  Ervin*  I  will  ask  you  whether  this  bill  would  apply  to  34 
North  Carolina  counties? 

Mr*  Perez.  Yes,  sir* 

Senator  Ervin*  And  under  the  language  of  that  section  if  10  men 
in  1  county  claimed  they  had  been  wrongfully  denied  the  right  to  yote, 
the  court  would  have  to  hold  up  the  certification  of  every  candidate 
winning  in  that  election,  including  the  Governor  of  North  Carolina, 
even  though  he  had  the  majority  without  that  10  votes  of  170  or 
180,000  votes*  Is  that  not  true? 

Mr.  Perez*  That  is  correct,  sir* 

Senator  Ervin,  In  other  words,  it  would  depend  upon  certifying 
the  results  of  an  election  in  any  case?  +  +  ^ 

Mr,  Perez,  Let  me  point  out  another  provision  of  this  bill  about 
the  listing — not  registration,  but  simply  the  listing  of  adults  who 
would  be  given  the  right  to  vote,  ana  if  they  complain  that  their 
right  to  vote  was  interfered  with  or  attempted  to  be  interfered  with, 
then  the  election  process  would  be  held  up  until  the  Federal  courts 
finally  decide  upon  the  matter*  This  bill  purports  to  give  the  right 
of  challenge  in  section  6 : 

Any  challenge  to  a  listing  on  ah  eligibility  list  shall  be  heard  and  determined 
by  a  hearing  officer  appointed  by  and  responsible  to  the  Civil  Service  Com- 
.  tnlftftlon  and  under  such  rules  as  the  Commission  riml!  by  regulation  prescribe. 
Such  challenge  shall  be  entertained  only  If  made  within  10  day#  after  the  chal¬ 
lenged  person  la  lifted  *  *  *.  , 

Sow,  hero  iB  the  joker— that  is  on  page  7.  You  have  to  read  its 
context.  Refer  back  to  page  6  and  here  is  a  provision  in  the  third 
sentence  of  subsection  (b)  on  page5 : 

The  list  shall  be  available  for  public  Inspection  and  the  examiner  s£i all  certify 
and  transmit  sac h  Hot,  ana  any  supplements  as  appropriate*  at  the  end  of  each 
month  *  *  *, 

And  still  a  person  is  given  the  right  to  challenge  if  his  challenge  is 
made  within  10  days  of  the  lifting,  but  the  listing  is  not  make  public 
until  the  end  of  the  month.  What  kind  of  proposed  legislation  is 
that?  Is  that  a  mockery  aaid  a  fraud? 
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Hera  is  another  provision  that  would  be  almost  comical  if  it  were 
not  serious.  Section  10  provides  for  the  fait  accompli: 

Listing  prdctdafets  shall  he  terminated  in  any  political  subdivision  of  any 
State  whenever  the  Attorney  General  notifies  the  Civil  Service  Commission  (1) 
that  all  persons  Hated  by  the  examiner  tor  arch  mjhdivlaion  have  been  placed 
on  the  appropriate  voting  registration  roll — 

and  there  is  no  provision  that  any  person  shall  be  placed  on  any  roll* 
but  only  posted  on  a  list  and  voting  in  the  post  offices  we  are  told— 

and  (2}  that  there  Is  no  longer  reasonable  cause  to  believe  that  perrons  will  be 
deprived  of  or  denied  the  right  to  vote  od  account  of  race  or  color  in  mtch 

midi  vision. 

I  say  that  provides  for  the  fait  accompli  when  the  local  govern¬ 
ments  will  be  turned  over  to  first-class  citizens  only  under  the  heel 
of  the  coercive  power  of  the  Federal  Government  and  ourpeople  held 
under  the  heel  of  the  incompetents  who  will  own  the  Government* 
You  know  what  I  mean? 

You  know,  there  was  another  period  in  our  history  when  a  similar 
situation  developed  after  the  first  Reconstruction  and  that  was  graphi¬ 
cally  portrayed  in  a  book  called  “Whither  Solid  South?”  by  . an 
eminent  lawyer  and  historian,  Charles  Wallace  Collins,  He  recorded 
some  of  the  monstrosities  that  happened  during  the  first  Reconstruc¬ 
tion*  He  said — 

Tte  yea^s  of  Reconstruction,  ranging  up  through  32  years  for  some  States, 
was  an  attempt  to  destroy  white  civilisation  in  the  South  by  crude  and  brutal 
methods*  The  former  Negro  slaves  were  put  Into  power  over  their  old  masters* 
The  Negro  knew  nothing  of  the  affairs  Of  Government — 

if  anything,  they  know  nothing  these  days  of  the  affairs  of  govem- 
mentr— 

hut  there  were  two  classes  of  whites  to  assist  him.  The  northern  predator— the 
carpetbagger — stalked  the  stricken  South  like  a  jafkal  to  filch  for  himself 
something  from  the  wreckage.  His  partner  was  the  renegade  and  apostate 
Southerner — the  scalaway— without  honor,  pride  or  patriotism,  a  political  bas¬ 
tard,  who  deserted  his  own  people  In  their  hour  of  peril  to  become  a  scavenger, 
hovering  like  a  vulture  above  the  ruins  of  Negro  rhle. 

;  That  is  what  this  biii  holds  oat  for  the  South  in  the'  second 
Reconstruction. 

Now,  then,  where  do  we  find— let’s  go  back  further.  We  are  talking 
about  universal,  suffrage,  manhood  suffrage,  again,  I'  would  like  to 
read  to  you  from  “The  Government  of  the  United  States,”  a  booh  by 
William  Bennett  Monroe,  published  in  1946.  He  said : 

It  used  to  he  taken  for  granted  that  universal  suffrage,  if  established  and  main¬ 
tained,  would  guarantee  a  democratic  system  of  government.  But  we  have 
learned  somewhat  late  In  the  history  of  political  science  that  dictatorships  are 
the  ones  that  have  the  Widest  suffrage*  The  qua  lid  cations  for  voting  in  Russia 
as  set  forth  in  the  constitution  of  that  country  are  the  moot  liberal  In  any  country 
In  the  world.  All  this  means  Is  that  true  democracy  requires  something  more 
than  letting  everybody  vote.  '  1 

You  know?  this  question  was  debated  seriously  at  the  Constitutional 
Convention  in  1787  when  it  was  discussed  w m  should  vote  in  con- 
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gressional  elections.  Some  wanted  the  privilege  to  be  confined  to 
owners  of  land,  others  want  it  extended  to  all  taxpayers.  Hardly 
anyone  among  the  framers  of  the  Constitution  favored  manhood 
suffrage,  so-called.  Then  someone  raised  the  question,  “Why  not  let 
each  State  settle  the  matter  of  itself.  Let  those  who  are  given  the  right 
to  vote  in  each  State  automatically  become  voters  in  congressional  elec* 
tions.”  This  seemed  to  be  the  easiest  solution  and  it  was  adopted  with¬ 
out  a  dissenting  voice.  That  was  the  origin  of  that  provision  of  the 
Constitution,  article  1,  section  2. 

Now,  let  us  see  what  the  counterpart  of  the  proposal  in  this  bill 
provides.  I  have  here  a  copy  of  the  Russian  Constitution  and  it  pro¬ 
vides,  article  1  ?6,  that  all  citizens  of  the  U.8.S.R,  who  have  reached  the 
age  of  18 — why  not  amend  this  bill  and  make  it  18?  We  do  not  need 
the  constitutional  authority,  do  we?  Of  course  not.  After  all,  if  we 
have  the  coercive  power,  thousands  of  Marxists,  Secret  Service,  the 
Army,  why  not  ?  We  have  the  pow.ir.  Let’s  make  it  18.  Let’s  imi¬ 
tate  Russia. 

All  citizens  of  the  U.8.S.B.  who  have  reached  the  age  of  18,  Irrespective  of  race 
or  nationality,  aex,  religion,  education,  don.' Idle,  social  origin,  proper  statue  or 
past  activities,  have  the  right  to  vote  in  the  el  'Ctlon  of  deputies  with  the  exception 
of  Insane  persona. 

I  do  not  know.  I  have  looked  througl.  this  bill.  If  insane  persons 
are  excepted  in  here,  I  do  not  know  it.  I  have  not  found  it.  I  know 
that  it  says  no  person  should  be  put  to  any  test  or  device  that  will 
show  that  he  understands  anything  about  anything.  Russia  says  an 
insane  person  cannot  vote.  “And  persons  who  have  been  convicted 
by  a  court  of  law  whose  sentence  includes  deprivation  of  electoral 
rights.”  Th&twould  be  conviction  of  felony  under  our  law.  I  do 
not  know  if  it  is  provided  tor  in  1664.  If  it  is,  I  have  overlooked  it. 
As  I  see  it  under  this  bill,  and  if  I  am  mistaken,  for  the  record  at  this 
time,  I  would  like  to  be  corrected.  For  the  record,  please,  if  anyone 
knows  of  any  provision  in  this  bill  that  would  exclude  felons  from 
being  listed  by  the  Federal  examiner,  I  would  like  to  hear  about  it. 
I  have  searched  all  through  the  bill,  worn  my  eyes  out  looking  for  it. 
I  know  that  it  takes  out  the  moral  qualifications.  I  do  not  know  why, 
except  from  what  we  hear  about  Washington,  with  all  the  queers  and 
everything  in  Government  positions,  thousand  and  thousands  of  them, 
surely  we  would  not  want  to  close  the  door  to  them.  The  perverts,  the 
unmoral  people,  the  aliens — persons.  After  all,  they  are  persons. 
And  we  should  be  dedicated  to  upholding  the  dignity  of  man.  Human 
rights.  f 

Now,  I  have  read  to  you  from  the  Constitution  of  Russia  and  I 
would  like  to  file  as  exhibit  2,  Perez,  Louisiana,  Mr.  Chairman,  please, 
a  copy  of  this  Constitution. 

The  Chahtoan.  It  will  be  admitted.  • 

(The  document  referred  to  waa  marked  “Perez  Louisiana  Exhibit 
No.  2”  and  is  as  follows :) 


Exhibit  2,  Pbaez,  Louisiana 
Wofkei*  **\  All  t  tmhlrrct.  L'nitrf 


Constitution 

(ITSIIAMliNTAJ,  LAW) 
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lTNION  OF  SOVIET 
SOCIALIST  REPUBLICS 
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CHAPTER  I 

The  Social  Structure 

ARTICLE  L—The  Union  of  Soviet  Socialist  Republics  k 
a  socialist  state  of  workers  and  peasants, 

ARTICLE  L—The  political  foundation  of  the  IT,S.S<R.  is  the 
Soviets  of  Working  People's  Deputies,  which  grew  and  became 
strong  as  a  result  of  the  overthrow  of  the  power  of  the  landlord* 
and  capitalists,  and  the  conquest  of  the  dictatorship  of  the 
proletariat 

ARTICLE  3* — AH  power  in  the  U*S<S*R,  belongs  to  the 
working  people  of  town  and  country  as  represented  by  ihe 
Soviets  of  Working  People’s  Deputies* 

ARTICLE  4.— The  economic  foundation  of  the  U,$.S»R.  is 
the  socialist  system  of  economy  and  the  socialist  ownership  of' 
the  instruments  and  means  of  production,  firmly  established  as 
a  result  of  the  liquidation  of  the  capitalist  system  of  economy, 
the  abolition  of  private  ownership  of  the  instruments  and  means 
of  production,  and  the  elimination  of  the  exploitation  of  man 
by  man* 

ARTICLE  5. — Socialist  property  in  the  U*S*S~R.  exists  either 
in  the  form  of  state  property  (belonging  to  the  whole  people) 
or  in  the  form  of  co-operative  and  col  tec  live- farm  property 
(property  of  collective  farms,  property  of  co-operative  societies), 

ARTICLE  6, — The  land,  its  mineral  wealth,  Waters,  forests, 
mills,  factories,  mines,  rail,  water  and  air  transport,  banks, 
communications,  large  state-organised  agricultural  enterprises 
(state  farms,  machine  and  tractor  stations  and  the  like) 
as  welt  as  municipal  enterprises  and  the  bulk  of  dwelling 
houses  in  the  cities  and  industrial  localities,  are  state  property, 
that  is.  belong  to  the  whole  people. 

ARTICLE  7. — The  common  enterprises  of  collective  fat  ms  and 
co-operative  organisations,  with  their  livestock  and  implements, 
the  products  of  the  collective  farms  and  co-operative  organisa¬ 
tions.  as  well  as  (heir  common  buildings,  constitute  the  common, 
socialist  properly  of  the  collective  farms  and  co-operative 
organisations* 

Every  household  in  a  collective  farm,  in  addition  to  its  basic 
income  from  the  common  colleclivc-fnrm  enterprise,  has  for  its 
personal  use  &  small  plot  of  household  land  and,  as  its 
persona)  property,  a  subsidiary  hushundry  on  the  plot, 
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a  dwelling  home.  linstock,  poullr>  an d  minor  agricultural 
implements*  in  accordance  with  the  uiles  of  the  agricultural 
urtcl. 

ARTICLE  S. -The  land  tucupkd  by  collcclise  f arras  is 
secured  \o  them  for  their  use  free  of  charge  and  for  an  un¬ 
limited  lime,  that  is.  in  perpetuity. 

ARTICLE  Alongside  the  socialist  system  of  economy, 
which  is  the  predominant  form  of  economy  in  the  U.S.S.IL, 
the  taw  permits  the  small  private  economy  of  Individual 
peasants  and  handicraftsmen  b^sed  on  their  own  labour 
and  precluding  the  exploitation  of  the  labour  of  others. 

ARTICLE  10*- —The  personal  property  right  of  citizens  in  theii 
incomes  and  savings  from  work,  in  their  dwelling  houses  and 
subsidiary  home  enterprises,  in  articles  of  domestic  evonom> 
and  use  and  articles  of  personal  use  and  convenience,  as  well 
us  the  right  of  citizens  to  inherit  personal  property,  is  protected 
by  law. 

ARTICLE  IL— The  economic  life  of  the  U.5.S.EL  h  deter¬ 
mined  and  directed  by  the  state  national-economic  plan,  with 
the  aim  of  increasing  the  public  w  ealthy  of  steadily  raising  the 
material  and  cultural  standards  of  the  working  people,  of  con¬ 
solidating  the  independence  of  the  U.S.S  R-  and  strengthening 
its  defensive  capacity. 

ARTICLE  12,— Work  in  the  U.S.S.R  rs  a  duly  and  n  matter 
of  honour  for  every  able-bodied  citizen,  in  accordance  with  the 
principle;  ,k  He  who  does  not  work,  neither  shall  he  eat” 

*  # 

t  The  principle  applied  in  the  L\.S.S.R.  is  that  of  socialism: 
11  From  each  according  to  his  ability,  to  each  according  to  hu 
work." 
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CftAt'THR  II 

The  State  Structure 

ARTICLE  13  — The  Union  of  Soviet  Socialist  Republics  is  a 
federal  state*  formed  on  the  basis  of  a  voluntary  Union  of 
-  equal  Soviet  Socialist  Republics,  namely: 

The  Russian  Soviet  Federative  Socialist  Republic, 

The  Ukrainian  Soviet  Socialist  Republic. 

The  Byelorussian  Soviet  Socialist  Republic, 

The  Uzbek  Soviet  Socialist  Republic, 

The  Kazakh  Soviet  Socialist  Republic. 

The  Georgian  Soviet  Socialist  Republic. 

The  Azerbaijan  Soviet  Socialist  Republic. 

The  Lithuanian  Soviet  Socialist  Republic 
The  Moldavian  Soviet  Socialist  Republic, 

The  Latvian  Soviet  Socialist  Republic 
The  Kirghiz  Soviet  Socialist  Republic, 

The  Tajik  Soviet  Socialist  Republic, 

The  Armenian  Soviet  Socialist  Republic. 

The  Turkmen  Soviet  Socialist  Republic. 

The  Estonian  Soviet  Socialist.  Republic 
The  Kardo-Finnish  Soviet  Socialist  Republic. 

ARTICLE  14.— The  jurisdiction  of  the  Union  of  Soviet 
Socialist  Republics,  as  represented  by  its  higher  organs  ol 
Mate  pnwei  and  organs  of  state  administration,  embraces: 

Ujp  Representation  of  the  U,S.S,R.  in,  international 
relations,  conclusion,  ratification  and  deni  mention  of 
treaties  of  the  U,5.S.R,  with  other  states,  establishment 
of  general  procedure  governing  (he  relations  of  Union 
Republics  with  foreign  states; 

ih)  Questions  ol  war  and  peace: 

Admission  aif  new  republic*  into  the  U.SS.R.l 

Ui\  Control  over  the  observance  ol  the  C  onstitution  of 
the  U.S  S.R.,  and  ensuring  conformity  ol  the  Constitutions 
of  the  Union  Republics  with  the  Constitution  of  the 
US.S.R.; 

(rl  Confirmation  of  alterations  of  boundaries  between 
Union  Republics  * 
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if  i  *  -«  i':tu  *  :  -  >  -  i  tfic  |\>l  ;»■  i  !»-■:-  ■»;  |  Iv  +  iiliiN.  .d 

Region*  «okl  iK .*  f-  IK  ^  K- piif'bc*  +'i 

Autonomous  Rceion*.  uiihti*  *  Mi* m  Hcpuhh^. 

tri  Organisation  of  the  defence  of  the  L.SS  K  .  direction 
ot  .lTI  the  Armed  lorce*  X  the  l/.S.S.K,*  Jeter  iiunation  X 
directing  principles  goicrnt’it:  IlK  m  ganisation  id  the 
mihtars  u»rm:iHoii>  of  the  Union  RtpuhKs, 

*h i  loietgn  trade  oh  the  basij*  of  state  monopoly: 
til  Safeguarding  the  seuuily  of  the  Mate; 
i/I  DeternunXion  of  the  r-.dimw I -economic  plans  of  the 
USSR.; 

*i>  Approval  of  the  consolidated  Male  budget  of  1 1tv 
L.S^S.R*  and  ot  the  report  on  its  fuMilmcni:  determination 
of  ilic  taxes  and  revenues  uhich  go  In  the  Inn'n,  the 
Republican  and  the  local  budgets; 

Ut  Adnii  nisi  ration  of  the  iviufe*,  *nduM;hi  and  iigncul- 
loral  institutions  and  enterprises  amt  iruhnif  enterprises  ot 
n1M_  nion  importance; 

inn  Admrnis* latkm  trnncpori  ■  ■  iu!  eomnuinKatvFi^ 

Oil  Direcnoi:  of  the  monetary  and  credit  s> stein; 

(iO  Or gan i*n lion  of  si  de  insurance: 
ip)  Contracting  and  grant  me  o|  lo.ms: 

Ufi  Detc* nun'dion  ol  the  hide  pNiKipies  of  land  tenuie 
toul  nt  the  use  of  mineral  ’A cal  J  h .  forests  and  wokr; 

fr)  Deivrniin.it  ton  of  die  Iiumc  principles  in  the  sphejes 
of  education  and  public  health, 

n)  Organisation  of  a  uniform  system  of  national- 
economic  sliitiMicv 

(/>  Determination  ot  the  pMuciplos  of  labour  legislation. 

fj/l  l  egisliilion  concerning  the  judicial  system  and  judicial 
pnicediiie;  criminal  and  Hvil  codes: 

(i  i  Legislation  concerning  t  nion  citizenship*  legislation 
conce>a:ng  rights  of  foreigners: 

Du  nctCHiuu.itiiHi  of  the  pi iiic tptus  of  legislation  con 
cc ruing  marriage  o,<uJ  the  family; 

U i  Issuing  of  alMJnion  acts  of  amncMy. 

AKTK'I.Vi  15*  The  soscrcignty  of  the  Union  Republics  is 
limited  onh  in  the  spheres  detined  in  Article  14  of  Ihe 
t  onstituiion  ol  the  L  S.S  R  Outside  these  spheres  each  Union 
Republic  exercises  state  authority  independently.  Ihe  U.S.S.R 
protect^  the  sovereign  rights  of  the  t  'nion  Re  publics 
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ARTICLE  16*  Each  Union  Republic  has  own  Conslitn 
tton.  which  takes  account  of  the  specific  features  of  the 
Repuhhc  and  is  drawn  up  in  full  conformity  with  the  Con¬ 
stitution  of  the  U,$.$.R. 

ARTICLE  17,  —The  right  freely  to  secede  from  the  US. SR* 
t\  reserved  to  every  Union  Republic. 

.ARTICLE  IS. — The  temtory  of  a  Union  Republic  mu*  not 
be  altered  without  its  consent, 

ARTICLE  Ida* — Each  Union  Republic  has  the  right  to 
enter  into  diieet  relations  with  foreign  states  and  to  conclude 
agreements  and  exchange  diplomatic  and  consular  representatives 
with  them. 

ARTICLE  ltd),  -  Each  Union  Republic  has  its  own 
Republican  military  formations. 

ARTICLE  1 9. -The  laws  of  the  USS  R,  have  the  sain*  force 
within  the  territory  of  eveij  Union  Republic 

ARTICLE  20. — In  the  c^ent  of  divergence  between  a  law 
of  a  Union  Republic  and  a  law  of  the  Union,  the  Union  law 
prevails 

* 

ARTICLE  2L — Uniform  Union  citizenship  is  established  for 
citizens  of  the  U.S.S.R. 

Every  citizen  of  a  Union  Republic  is  a  citizen  ot  the  U.S.S.R. 

AftTfCLE  22*  -The  Russian  Soviet  Federative  Socialist 
Republic  consists  of  the  Altai,  Krasnodar,,  Krasnoyarsk * 
Primary*,  Stavropol  and  Khabarovsk  Tcrritorics;'lhe  Archangel, 
Astrakhan,  Bryansk,  Veliki  yc-Lufci,  Vladimir,  Vologda, 
Voronezh,  Corky,  Grozny,  jvanovo,  Irkutsk,  Kaliningrad. 
Kalinin,  Kaluga,  Kemerovo,  Kirov,  Kostroma,  Crimea. 
Kuibyshev*  Kurgan,  Kursk,  Leningrad*  Molotov,  Moscow* 
Murmansk,  Novgorod,  Novosibirsk*  Omsk,  Orel,  Penza,  PskQv, 
Rostov,  Ryazan,  Saratov.  Sakhalin,  Sverdlovsk,  Smolensk, 
Stalingrad,  Tambov,  Tomsk,  Tula,  Tyumen.  Ulyanovsk,  Chelya¬ 
binsk,  Chita,  Chkalov  and  Yaroslavl  Regions:  the  Talar, 
Bashkir,  Daghestan,  Buryat* Mongolian,  Kabardininn*  Komi. 
Mari,  Mordovian,  North  Ossetian*  Udmurt,  Chuvash  and  Yakut 
Autonomous  Soviet  Socialist  Republics;  and  the  Adygei,  Jewish, 
Oiroti  Tuva*  Khakass  and  C  herkess  Autonomous  Regianv 

ARTICLE  2*V  The  Ukrainian  Soviet  Socialist  Republic  com 
sists  of  1  he  Vinnitsa,  Volhynia,  Voroshilovgrad*  Dnepropetrovsk, 
Drohobych,  Zhitomir,  Transcarpathian,  Zaporozhye,  Izmail* 
Kamenett*Podofck,  Kiev*  Kirovograd,  Lvov,  Nikolayev*  Odessa. 
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Rmito,  Sulimi,  Sicumtov,  Sumy,  TarnopoL  Kharkov, 
Kherson,  Chernigov  and  thcnmvitsi  Regions. 

ARTICLE  24. — The  Azerbaijan  Soviet  Socialist  Republic 
includes  the  Nakhichevan  Autonomous  Soviet  Socialist  Republic 
and  the  Nagorno-Karabakh  Autonomous  Region, 

ARTICLE  2$,— -The  Georgian  Soviet  Socialist  Republic  in* 
eludes  the  Abkhazian  Autonomous  Soviet  Socialist  Republic,  the 
Adjar  Autonomous  Soviet  Socialist  Republic  and  >  the  South 
Ossetian  Autonomous  Region, 

ARTICLE  26.— The  Uzbek  Soviet  Socialist  Republic  consists 
of  the  Andizhan.  Bukhara,  Ksshka* Darya,  Namangan.  Samar¬ 
kand,  Surkhan-Darya,  Tashkent,  Ferghana  and  Khorezm 
Regions  and  the  Kara-Kalpak  Autonomous  Soviet  Socialist 
Republic. 

ARTICLE  27.-  The  Tajik  Soviet  Sociulist  Republic  consists 
of  the  Garni,  Kulyab,  Leninabad  and  Statinabad  Regions  and 
the  Gorno-Badakhshan  Autonomous  Region. 

ARTICLE  213.— The  Kazakh  Soviet  Socialist  Republic  con¬ 
sists  of  the  Akmoiinsk,  Aktyubinsk,  Alma-Ata,  East  Kazakhstan, 
Guryev.  Jambul,  West  Kazakhstan,  Karaganda,  Kzyl-Orda, 
Kokchetav,  Kustanai,  Pavlodar,  North  Kazakhstan,  Semi- 
pulutinsk,  Taldy-Kurgan  and  South  Kazakhstan  Regions. 

ARTICLE  29, — The  Byelorussian  Soviet  Socialist  Republic 
consists  of  the  Baranovichi,  Bobruisk,  Brest,  Vitebsk,  Gomel. 
Grodno,  Minsk.  Moghitev,  Molodcchno.  Pinsk,  Polessyc  and 
Polotsk  Regions. 

ARTICLE  29a,— The  Turkmen  Soviet  Socialist  Republic 
consists  of  the  Ashkhabad.  Mary,  Tashauz  and  Chardzhou 
Regions. 

ARTICLE  29b, — The  Kirghiz  Soviet  Socialist  Republic  con¬ 
sists  of  the  Dzhnlat-Abad,  Issyk-Kul,  Osh,  Talas,  Ticn-Shan  and 
Frjmze  Regions. 
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CHAPTER  Ilf 

The  Higher  Organs  of  State  Power 
in  the  Union  of  Soviet  Socialist 
Republics 

ARTICLE  30,  -The  highest  organ  of  sUle  power  in  the 
tULS.R.  is  the  Supreme  Soviet  of  the  U.S.S.R. 

ARTICLE  31* -The  Supreme  Soviet  of  the  U.S.S*R,  c  vet  CISC'* 
all  rights  vested  in  the  Union  of  Soviet  Socialist  Republics  in 
accordance  with  Article  U  of  the  Constitution,  in  so  far  as  they 
do  not,  by  virtue  of  the  Constitution,  come  within  the  jurisdic¬ 
tion  of  organs  of  the  U,$.S,R.  that  are  accountable  to  the 
Supreme  Soviet  of  the  U.S.S.R.,  that  is*  the  Presidium  of  the 
Supreme  Soviet  of  the  U.S.S.R.,  the  Council  of  Ministers  of 
the  LJ.5.S.K.,  and  the  Ministries  of  the  U.S.S.R. 

ARTICLE  32*  -The  legislative  power  of  the  US.S.R,  is 
exercised  exclusively  by  the  Supreme  Soviet  of  the  U.S.S.R. 

ARTICLE  33* -The  Supreme  Soviet  of  the  U.S.SR  consists 
of  two  Cham  hers:  the  Soviet  of  the  Union  and  the  Soviet  of 
Nationalities. 

ARTICLE  34.- -The  Soviet  of  the  Union  is  elected  by  the 
citizens  of  the  U,S.S.R.  voting  by  election  districts  on  the  basis 
of  one  deputy  fo;  even  .HXMUHl  of  the  population 

ARTICLE  35  — The  Soviet  of  Nationalities  is  elected  by  the 
citizens  of  the  U  S.S  R,  voting  by  Union  Republics*  Autonomous 
Republics*  Autonomous  Regions  and  National  Areas  on  the 
basis  of  twenty-live  deputies  from  each  Union  Republic,  eleven 
deputies  from’ each  Autonomous  Republic,  five  deputies  from 
each  Autonomous  Region  and  one  deputy  from  each  National 
Area, 

ARTICLE  36 -The  i  upicmc  Soviet  of  the  U.S,S,K,  is 
elected  for  a  term  of  fou:  years. 

ARTICLE  37.  "The  two  Chambers  of  the  Supreme  Soviet  of 
the  U.S.S.R.,  the  Soviet  of  the  Union  and  the  Soviet  of 
Nationalities,  have  equal  rights. 

ARTICLE  38# — The  Soviet  of  the  Union  and  the  Soviet 
of  Nationalities  have  .equal  powers  to  initiate  legislation, 

ARTICLE  39.  -  A  In*  is  considered  adopted  if  passed  by 
both  C  hambers  of  the  Supreme  Soviet  oJ  the  l’  S.S  R.  by  a 
simple  majority  vote  in  each. 
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AW  I  K  ill  40,  -I, aw*  pii'isd  by  the  Supreme  Soviet  of  ihv 
l?+S.S>R.  iiic  published  in  (he  tmigMugc*  of  the  Union  Republics 
over  the  signature*  of  the  President  and  Secretary  of  the 
Presidium  of  the  Supreme  Soviet  of  the  U.S.S.ft, 

ARTICLE  4L— Sessions  of  the  Soviet  of  the  Union  and  of  the 
Soviet  of  Nationalities  begin  and  terminate  simultaneously. 

ARTICLE  42.  -The  Soviet  of  the  Union  elects  a  Chairman 
of  the  Soviet  of  the  Union  and  two  Vice-Chairmen. 

ARTICLE  43;  The  Soviet  of  Nationalities  elects  a  Chair- 
iii  eii  of  the  Soviet  of  Nationalities  nnd  two  Vice-Chairmen. 

ARTICLE  44.-  The  Chairmen  of  the  Soviet  .of  the  Union 
;irut  the  Soviet  of  Nationalities  preside  at  the  sittings  of  the 
respective  Chambers  and  have  charge  of  the  conduct  of  their 
business  and  proceedings. 

ARTICLE  45.  -Joint  sittings  of  the  two  Chambers  of  the 
Supreme  Soviet  of  the  U.S.S.R.  are  presided  over  alternately 
by  the  Chairman  of  the  Soviet  of  the  Union  and  the  Chairman 
of  the  Soviet  of  Nationalities. 

ARTICLE  46.“-Se$sions  of  the  Supreme  Soviet  of  the 
U.S.S.K,  are  convened  by  the  Presidium  of  the  Supreme  Soviet 
of  the  Uhs_S  R.  twice  a  year. 

Extraordinary  sessions  arc  convened  by  the  Presidium  of  the 
Supreme  Soviet  of  the  ILS,S,R.  at  its  discretion  or  on  the 
demand  of  one  of  the  Union  Republics. 

ARTICLE  47.  -In  (he  event  of  disagreement  between  the 
Soviet  of  the  Union  and  the  Soviet  of  Nationalities,  the  question 
is  referred  for  settlement  to  a  conciliation  commission  formed  on 
a  parity  *  basis  If  the  conciliation  commission  fails  to  arrive 
at  an  agreement,  or  iT  Its  decision  fads  to  satisfy  une  of  the 
Chamber*,  the  question  is  considered  for  a  second  time’  b> 
the  Chambers.  Tailing  agreement  between  the  two  Chambers, 
the  Piesidmm  of  the  Supreme  Soviet  of  the  U.S.Sdt.  dissolves 
the  Supreme  Soviet  of  the  U.S.S.R,  and  ordefs  new  elections. 

ARTICLE  48.  -The  Supreme  Soviet  of  the  U.&5.R.  at  a 
joint  sitting  of  the  two  Chambers  eleeff  the  Presidium  of  the 
Supreme  Soviet  of  thd  U.SS,R  consisting  of  a  President  of 
the  Presidium  of  the  Supreme  Soviet  of  IJre  U.S.S.R.,  sixteen 
Vice-Presidents,  a  Secretary  of  the  .Presidium  and  fifteen 
members  of  the  Presidium  ni  .the  Supreme  Soviet  of  the  U.S.S.R. 

The  Presidium  of  the  Supreme  Soviet  of  the  U,S,S.R+  h 
accountable  to  the  Supreme  Soviet  of  the  U.S.S.ft*  for  ati  its 
iKti  viiicv 


10 


VOTING  RIGHTS 


335 


ARTICLE  49.  Tin:  rresiditim  of  the  Supreme  Soviet  ol 
the  U  S  S  R,: 

tot  Convents  Ibe  sessions  of  the  Supiemc  Soviet  of  the 
US.S.R.; 

(fr)  JrtUcs  decrees; 

in  Oim  interpretations  of  the  U*i  of  the  U.S.S.R*  in 
operation; 

iil\  Dissolve*  the  Supreme  Soviet  of  the  U.S-S.k.  in 
conformity  with  Article  47  of  the  Constitution  of  the 
L\S.S,K.  ami  orders  new  elections; 

ic)  Conducts  nation-wide  polls  4  referendum*)  on  iu  own 
initiative  or  on  the  demand  of  one  of  the  Union  Republics: 

(f)  Annuls  decisions  and  orders  of  the  Council  oi 
Ministers  of  the  U,$,S,fL  and  of  the  Councils  of  Ministers 
of  the  Union  Republics  if  they  do  not  conform  to  law; 

to)  In  the  intervals  between  sessions  of  the  Supreme 
Soviet  of  the  U.S,S,R.  releases  and  appoints  Ministers  ot 
the  U,S.S.k*  on  the  recommendation  of  the  Chairman 
of  the  Council  of  Ministers  of  the  U.S.S,R+,  subject 
to  subsequent  confirmation  by  the  Supreme  Soviet  of 
the  U&&R.; 

I  A)  Institutes  decorations  (orders  and  medals)  and  titles 
of  honour  of  the  U.S,S<Rk; 

(il  Awards  orders  and  medals  and  confers  titles  of  honour 
of  the  U.S-S  R  ; 

tj\  Exercises  the  right  of  pardon; 

ik I  Institutes  military  titles,  diplomatic  rants  and  other 
special  titles; 

(/>  Appoints  and  removes  the  high  command  of  ihe 
Armed  Forces  of  the  U.S.S.R*; 

tort  In  the  intervals  between  sessions  of  the  Supreme 
Soviet  ot  the  U,5.S.R>,  proclaims  a  state  of  war  in  the  event 
of  military  attack  on  the  U.SS.R  ,  or  when  necessary  to 
fulfil  international  treaty  obligations  concerning  mutual 
defence  against  aggression; 

(n)  Order*  general  or  partial  mobilisation; 

to)  Ratifies  and  denounces  international  treaties  of  the 
USSR; 

ip)  Appoints  and  recalls  plenipotentiary  rep  pe*e«(a  lives 
of  the  U.S.H.R.  to  foreign  states; 

to)  Receives  the  letter*  of  credence  and  iwult  of  dipto* 
malic  representatives  accredited  to  il  by  foreign  states: 
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\r)  Pruduum  uuflhl  I  .ha  in  Hcp^riilv  lucatilic*  or  through¬ 
out  tho  U  SS  R,  m  tltti  interests  ot  ihc  delcncc  of  the 
U.S.S.K,,  or  of  (he  maintenance  of  public  order  and  the 
security  of  (he  Mate. 

ARTICLE  5(L  -*  I  he  Soviet  of  the  Union  and  the  Soviet  of 
Vitiouu  lilies  elect  Credentials  Committees  to  verify  the 
credentials  of  the  members  of  the  respective  Chambers. 

On  the  report  of  the  Credentials  Committees,  the  Chambers 
decide  whether  to  recognise  the  credentials  of  deputies,  or  in 
annul  their  election 

ARTICLE  5L -The  Supreme  Soviet  of  ihe  U.S.S<R.  when 
it  deems  necessary,  appoints  commissions  of  investigation  and 
audit  on  any  matter. 

It  is  the  duty  of  alt  institutions  and  official*  to  comply 
with  the  demands  of  such  commissions  and  to  submit  to  them 
till  necessary  materials  and  documents, 

ARTICLE  52* — A  member  of  the  Supreme  Soviet  of  the 
U*&S*R.  may  not  be  prosecuted  or  arrested  without  the  consent 
of  the  Supreme  Soviet  of  the  U.S.S.R.,  or,  when  the  Supreme 
Soviet  of  the  U.S.S.R,  is  not  in  session,  without  the  consent  of 
the  Presidium  of  the  Supreme  Soviet  of  the  U.S.S.R. 

ARTICLE  55,— On  the  expiration  of  the  term  of  office  of 
the  Supreme  Soviet  of  the  U.S,S*R„  or  on  its  disstMiiliun 
prior  to  the  expiration  of  its  term  of  office,  the  Presidium  of  the 
Supreme  Soviet  of  the  U+S+$,R.  retains  its  powers  until  the 
newly  elected  Supreme  Soviet  of  the  U.&S.R.  shall  have  fomicd 
a  new  Presidium  of  the  Supreme  Soviet  of  the  U.S.S.R. 

ARTICLE  54.  —On  the  expiration  or  the  term  of  office  of  the 
Supreme  Soviet  of  the  U.S.S  R.,  or  in  the  event  of  its  dis¬ 
solution  prior  to  the  expiration  of  Us  term  of  office,  the 
Presidium  of  the  Supremo  Soviet  of  the  UVS.S.R.  orders  new 
elections  to  be  held  within  a  period  not  exceeding  two  months 
from  the  date  of  expiration  of  the  term  of  office  or  dissolution 
of  the  Supreme  Soviet  of  the  U.S.S.R,  s 

ARTICLE  5V -The  newly-clcctcd  Supreme  Sovitl  of  the 
U.S.S.R.  is  convened  by  the  outgoing  Presidium  of  the  Supreme 
Soviet  of  the  U,S,5.R,  not  bier  than  thrfee  month*  after  the 
elections. 

ARTICLE  56.— The  Supreme  Soviet  of  the  U:S.S.R+J  at  a 
joint  sitting  of  the  two  Chambers,  appoints  the  Government  of 
the  U.S.S.R.,  namely,  the  Council  of  Ministers  of  the  U.S.S.R, 
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i  ft  APT  t'.R  /r 

The  Higher  Organs  of  State  Power 
In  the  Union  Republics 

ARTICLE  57. — The  highest  organ  of  state  power  in  a 
Union  Republic  is  the  Supreme  Soviet  of  the  .Union  Republic. 

ARTICLE  58.— The  Supreme  Soviet  of  a-  Union  Republic 
is  elected  by  the  citizens  of  the  Republic  for  a  term  of  four 
years. 

The  basis  of  representation  is  established  by  the  Constitution 
of  the  Union  Republic. 

ARTICLE  59* -The  Supreme  Soviet  of  a  Union  Republic 
is  the  sole  legislative  organ  of  the  Republic. 

ARTICLE  GO.^The  Supreme  Soviet  of  a  Union  Republic: 
{a)  Adopts  the  Constitution  of  the  Republic  and  amends 
it  in  conformity  with  Article  16  of  the  Constitution  of  the 
U.S.S.R.; 

(61  Confirms  the  Constitutions  of  the  Autonomous 
Republics  forming  part  of  it  and-  defines  the  boundaries 
of  their  territories; 

(r>  Approves  the  national  economic  ptan  and  the  budget 
of  the  Republic; 

uh  Exercises  the  right  of  amnesty  and  pardon  of  citizens 
sentenced  by  (he  judicial  organs  of  the  Union  Republic: 

(e)  Decides  questions  of  representation  of  the  Union 
Republic  in  its  internal ional  relations: 

if)  Determines  the  manner  of  organising  the  Republic's 
military  formations. 

ARTICLE  6L--The  Supreme  Soviet  of  a  Union  Republic 
elects  (he  Presidium  of  the  Supreme  Soviet  of  the  Union 
Republic,  consisting  of  a  President  of  the  Presidium  of  the 
Supreme  Soviet  of  the  Union  Republic.  Vice-Presidents,  a 
.Secretary  of  the  Presidium  and  members  of  the  Presidium  of 
the  Supreme  Soviet  of  the  Union  Republic. 

The  powers  of  the  Presidium  of  the  Supreme  Soviet  of  a 
Union  Republic  are  defined  by  the  Constitution  of  the  Vn\M 
Republic. 

ARTICLE  52. — The  Suprefrie  Soviet  of  a  Union  Republic 
elects  a  Chairman  and  Vice-Chairmen  to  conduct  Its  sittings. 

ARTICLE  63, — The  Supreme  Soviet  of  a  *  Union  Republic 
appoints  the  Government  of  the  Union  Republic,  namely,  the 
Council  of  Ministers  of  the  Union  Republic. 
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CHAPTER  V 

The  Organs  of  State 
Administration  of  the  Union  of 

Soviet  Socialist  Republics 

ARTICLE  64. — The  highest  executive  and  administrative 
organ  of  the  state  power  of  the  Union  of  Soviet  Socialist 
Republics  is  the  Council  of  Ministers  of  the  U.S.S.R, 

ARTICLE  65- — The  Council  of  Ministers  of  the  U.S.S.R. 
is  responsible  and  accountable  to  the  Supreme  Soviet  of  the 
U*S.S.ft<,  or,  in  the  intervals  between  sessions  of  the  Supreme 
Soviet,  to  the  Presidium  of  the  Supreme  Soviet  of  the  U  S.S,R. 

ARTICLE  66* — The  Council  of  Ministers  of  the  U.S.S.K 
issues  decisions  and  orders  on  the  basis  and  in  pursuance  of  the 
laws  in  operation,  and  verifies  their  execution. 

ARTICLE  67.— Decisions  and  orders  of  the  Council  of 
Ministers  of  the  U.S.S.R,  are  binding  throughout  the  territory 
of  the  U.S.S.EL 

ARTICLE  6a— The  Council  of  Ministers  of  the  U  SS  R  : 

id)  Co-ordinates  and  directs  the  work  of  the  *ill*  Union 
and  Union-Republican  Ministries  of  the  U.S.Sk.  and  of 
other  institutions  under  its  jurisdiction; 

{b)  Adopts  measures  to  carry  out  the  national* economic 
plan  and  the  state  budget,  and  to  strengthen  the  credit  and 
monetary  system: 

fc)  Adopts  measures  for  the  maintenance  of  public  order, 
for  the  protection  of  the  interests  of  the  state,  and  for  the 
safeguarding  of  the  rights  Of  citiicns; 

M)  Exercises  general  guidance  in  the  sphere  of  relations 
with  foreign  states; 

fe>  Fixes  the  annual  contingent  of  citi/au  id  be  called 
up  for  military  service  and  directs  the  general  organisation 
of  the  Armed  forces  of  the  country: 

if)  Sets  up,  whenever  necessary,  sjjeeht  Committees  and 
Central  Administrations  under  the  Council  of  Ministers  of 
the  U.S.S.R. for  economic  and  cultural  alfairs  and  defence. 

ARTICLE  69. —The  Council  of  Ministers  of  the  U*5.S+R. 
hat  the  right,  in  respect  of  those  branches  of  administration  and 
economy  which  come  within  (he  jurisdiction  of  Ihe  U  S.S.R.,  to 
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suspend  decisions  and  orders  of  the  Councils  of  Ministers  of 
I  he  Union  Republics  and  to  annul  orders  and  instructions  of 
Ministers  of  the  U.S.S.R* 

\RTICLE  70*  -The  Council  of  Ministers  of  the  U.S.S  R, 
is  appointed  by  the  Supreme  Soviet  of  the  U.S.S.R.  and  con* 
sisli  of : 

The  Chairman  of  the  Council  of  Ministers  of  the  U.S  S.R., 

The  Vice-Chairmen  of  the  Council  of  Ministers  of  Ihc 
U.S.S.R.; 

The  Chairman  of  the  State  Planning  Commission  of  the 
U-ShS.R.; 

The  Ministers  of  the  U.5.S.R*; 

The  Chairman  of  the  Arts  Committee. 

ARTICLE  7L — The  Government  of  the  LLS-VIC  or  a 
Minister  of  the  U*S*S.R.  to  whom  a  question  of  a  member a  of 
the  Supreme  Soviet  of  the  U«S,S.R.  is  addressed*  must  give  a 
verbal  or  written  reply  in  the  respective  Chamber  within  a 
period  not  exceeding  three  days. 

ARTICLE  72- — The  Ministers  of  the  U.S.S.R.  direct  the 
branches  of  state  administration  which  come  within  the  juris¬ 
diction  of  the  U  S  S  R. 

ARTICLE  73 —The  Ministers  of  the  UJi.S.R,,  within  the  limits 
of  Ihc  jurisdiction  of  their  respective  Ministries,  issue  orders 
and  instructions  on  the  basis  and  in  pursuance  of  the  laws  in 
operation,  and  also  of  decisions  and  orders  of  the  Council  of 
Ministers  of  the  U.S.&R.*  and  verify  their  execution, 

ARTICLE  7^— The  Ministries  of  the  U.SS.R.  arc  either 
all-Union  or  Union-Rcpublican  Ministries. 

ARTICLE  7S*— Each  ali-Union  Ministry  directs  the  branch  of 
state  administration  entrusted  to  it  throughout  the  territory  of 
the  U+S.S.R.  either  directly  or  through  bodies  appoint id  by  it.  ' 

ARTICLE  16*—' The  Union-Republican  Ministries,  as  a  rule, 
direct  the  branches  of  slate  administration  entrusted  to  them 
through  corresponding  Ministries  of  the  Union  Republics: 
they  administer  directly  only  a  definite  and  limited  number 
of  enterprises  according  to  a  list  confirmed  by  the  Presidium 
of  the  Supreme  Soviet  of  the  IJ.S.S.R. 
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ARTICLE  77.~~The  fotLiwin^  .Ministries  arc 
Mioistric^: 

Aircraft  Industry. 

Automobile  Industiv. 

Foreign  Trade. 

Munitions. 

Geological  Survey. 

Agricultural  Stocks* 

Material  Reserves, 

Machine  and  Instrument-Making  Industry. 
Medical  Supplies  Industry. 

Merchant  Marine. 

Oil  Industry  of  the  Eastern  Arcus* 

Oil  Industry  of  the  Southern  and  Western  Arcus. 
Food  Reserves. 

Communications  Equipment  Industry* 

Railways. 

Rubber  Industry. 

Inland  Water  Transport. 

Common  icu  lions. 

Agricultural  Machinery  Industry. 

Machine-Tool  Industry. 

Building  and  Road  Building  Machinery  Industry. 
Construction  of  Army  and  Navy  Works. 
Construction  of  Heavy  Industry  Works, 

C  onstniction  of  fuel  Industry  Works. 

Shipbuilding. 

Transport  Machinery  Industry. 

Labour  Reserves. 

■  Heavy  Machine-Building  Industry. 

'  Coal  Industry  of  the  Eastern  Areas. 

Coat  Industry  of  the  Western  Areav 
Chemical  Industry. 

Non-Ferrous  Metals  Industry.  > 

*  .Pulp  and  Paper  Industry. 

-Iron'  and  Steel  Industry. 

Electrical  Industry. 

Power  Stations 
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ARTICLE  7(L  *The  following  Ministiies  are 
Republican  Ministries: 

liroecry  Soppjics  Industry, 

Internal  Affairs. 

Armed  forces. 

Higher  Education. 

State  Control, 

State  Security. 

Public  Health, 
foreign  Affair*. 

Cinematography, 

Light  Industry. 

Timber  Industry. 

Meat  mid  Dairy  Industry. 

Food  Industry 

Building  Materials  Industry. 

Fish  Industry  of  the  Eastern  Areas. 

Fish  Industry  of  the  Western  Arena 
Agriculture. 

State  Farms, 

Textile  Industry. 

T  radc. 

finance 

Justice. 
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CHAPTER  VI 

The  Organs  of  State 
Administration  of  the  Union 
Republics 

ARTICLE  79*— The  highest  executive  and  administrative 
organ  of  the  state  power  of  a  Union  Republic  is  the  Council 
of  Ministers  of  the  Union  Republic. 

ARTICLE  60. — The  Council  of  Ministers  of  a  Union  Repots 
lie  is  responsible  and  accountable  to  the  Supreme  Soviet 
of  the  Unton  Republic,  or,  in  the  intervals  between  sessions 
,of  the  Supreme  Soviet  of  the  Union  Republic,  to  the  Presidium 
of  the  Supreme  Soviet  of  the  Union  Republic. 

ARTICLE  8L— ' The  Council  of  Ministers  of  a  Union 

Republic  issues  decisions  and  orders  on  the  basis  and  in  pursu¬ 
ance  of  the  laws  in  operation  of  the  U  S  S  R,  and  of  the  Union 
Republic,  and  of  the  decisions  and  orders  of  the  Council  ol 
Ministers  of  the  U.S.S.R*,  and  verifies  their  execution 

ARTICLE  82*— The  Council  of  Ministers  of  a  Union 

Republic  has  the  right  to  suspend  decisions  and  orders  of  the 
Councils  of  Ministers  of  its  Autonomous  Republics,  and  to 
annul  decisions  and  orders  of  the  Executive  Committees  of  the 
Soviets  of  Working  People's  Deputies  of  its  Territories,  Regions 
and  Autonomous  Regions. 

ARTICLE  83* — The  Council  1  of  Ministers  of  a  Union 

Republic  is  appointed  by  the  Supreme  Soviet  of  ihe  Union 

Republic  and  consists  of: 

i  i 

The  Chairman  of  the  Council  of  Ministers  of  the  Union 
Republic; 

The  Vice-Chairmen  of  the  Council  of  Ministers; 

The  Chairman  of  the  State  Planning  Commission; 

The  Ministers; 

The  Chief  of  the  Department  of  Arts; 

The  Chairman  of  the  Committee  for  Cultural  and 
Educational  Institutions. 

ARTICLE  84*— "the  Ministers  of  a  Union  Republic  direct 
the  branches  of  state  administration  which  come  within  the 
jurisdiction  of  the  Union  Republic* 

If 
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ARTICLE  85. —The  Ministers  of  a  Union  Republic*  within 
t be  limits  of  the  jurisdiction  of  their  respective  Ministries, 
issue  orders  tud  instructions  on  the  basis  and  in  pursu¬ 
it  nee  of  the  laws  of  the  U.S.S.R,  and  of  the  Union  Republic, 
ot  the  decisions  and  orders  of  the  Council  of  Minister*  of 
the  U.S.S.R,  and  the  Council  of  Minister*  of  the  Union  Repub¬ 
lic*  and  of  the  orders  and  instructions  of  the  Union- Republican 
Ministries  of  the  U*S,S.R, 

ARTICLE  8&— The  Ministries  of  a  Union  Republic  are 
either  Union-Republican  or  Republican  Ministries. 

ARTICLE  87,— Each  Union-Republican  Ministry  directs  the 
branch  of  state  administration  entrusted  to  it,  and  is 

subordinate  both  to  the  Council  of  Ministers  of  the  Union 
Republic  and  to  the  corresponding  Union-Republican  Ministry 
of  the  U.S.S.R- 

ARTICLE  88,- -Each  Republican  Ministry  directs  the 
branch  of  state  administration  entrusted  to  it,  and  is 

directly  subordinate  to  the  Council  of  Ministers  of  the  Union 
Republic. 
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CHAPTER  VU 

The  Higher  Organs  -of  Stat§ 
Power  in  the  Autonomous  Soviet 

Socialist  Republics 

ARTICLE  89* — The  highest  organ  cf  ^te  power  in  an 
Autonomous  Soviet  Socialist  Republic  is  the  Supreme  Soviet 
of  the  Autonomous  Republic. 

ARTICLE  90* — The  Supreme  Soviet  of  an  Autonomous 

Republic  is  elected  by  the  citizens  of  the  Republic  for  a  term 
of  four  years  on  a  basis  of  representation  established  by 
the  Constitution  of  the  Autonomous  Republic. 

ARTICLE  91, — The  Supreme  Soviet  of  an  Autonomous 

Republic  is  the  sole  legislative  organ  ol  the  Aiituninnons 

Republic. 

ARTICLE  92, — Each/  Autonomous  Republic  has  its  own 
Constitution,  which  takes  account  cf  the  specific  features  of 
the  Autonomous  Republic  and  is  drawn  up  in  full  conformity 
with  the  Constitution  of  the  Union  Republic, 

ARTICLE  93,  —The  Supreme  Soviet  of  an  Autonomous 

Republic  elects  the  Presidium  of  the  Supreme  Soviet  of  the 
Autonomous  Republic  and  appoints  the  Council  of  Minister 
of  the  Autonomous  Republic,  in  accordance  with  itv 
Constitution, 
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•  CHAM  UK  vw 

The  Local  Organs  of  State  Power 

ARTICLE  94,-  The  organ*  of  stale  power  in  territories, 
regions,  autonomous  regions,  areas,  districts,  cities  and  rural 
localities  Mnniteav  villages,  hamlets,  lri$hUK  auls)  are  the 
Soviets  of  Working  Peopled  Deputies, 

ARTICLE  95. -The  Soviets  of  Working  Peoples  Deputies 
of  territories,  regions,  autonomous  regions,  areas,  districts,  cities 
and  rural  localities  fslanitsas,  villages,  hamlets,  kishlaks,  aoM 
i*re  elected  by  the  working  people  of  the  respective  territories, 
regions,  autonomous  regions,  areas,  districts,  cities  or  rural 
localities  for  a  term  of  two  years. 

,  ARTICLE  96w*  ^Thc  basis  of  representation  for  Soviets  of 
Working  People  s  Deputies  is  determined  by  the  C  onstitutions  of 
the  Union  Republics, 

ARTICLE  97, — The  Soviets  of  Working  People4*  Deputies 
direct  the  work  of  the  organs  of  administration  subordinate 
to  them,  ensure  the  maintenance  of  public  order,  the  observ¬ 
ance  of  the  laws  and  the  protection  of  the  rights  of  citizens, 
direct  local  economic  ;ind  cultural  affairs  and  draw  up  the  local 
budgets, 

,\RTK  I.E' 98.  The  Soviets  of  Working  People's  Deputies 
adopt  decisions  and  issue  orders  within  the  limits  of  the  powers 
vested  in  them  by  the  laws  of  the  U.S.S.R.  and  of  the  Union 
Republic. 

ARTICLE  99. — The  executive  and  administrative  organ  of 
the  Soviet  of  Working  People’s  Deputies  of  a  territory,  region, 
autonomous  region,  area,  district,  city  or  rural  locality  is  the 
Executive  Committee  elected  by  it,  consisting  of  a  Chairman, 
Vjce-Chuirmcn,  a  Secretary  and  members. 

ARTICLE  109. — The  executive  and  administrative  organ  of 
the  Soviet  of  Working  People's  Deputies  ip  a  small  locality,  in 
accordance  with  the  Constitution  of  the  Union  Republic,  is 
the  Chairman,  the  Vice-Chairmiin  and  the  Secretary  elected 
by  it.  * 

ARTICLE  101, — The  executive  organs  of  the  Soviets  of 
Working  People's  Deputies  are  directly  1  accountable  both  to 
the  Soviets  of  Working  People's  Deputies  which  elected  them 
and  to  the  executive  organ  of  the  superior  Soviet  of  Working 
People's  Deputies. 
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■Clt  AFTER  IX 

The  Courts  and  the  Procurators 

Office 

ARTICLE  102* —  In  ihe  U,$*S.R,  justice  is  admiiiistejcd  b> 
the  Supreme  Court  of  the  US.SR,t  the  Supreme  Courts  o! 
the  Union  Republics,  the  Courts  of  thi  Territories,  Region*. 
Autonomous  Republics,  Autonomous  Regions  and  Areas,  the 
Special  Courts  of  the  U  SS  R,  established  by  decision  of  the 
Supreme  Soviet  of  the  U,S,S,R.t  and  the  People's  Courts, 

ARTICLE  103* — In  all  courts  cases  are  tried  with  the 
participation  of  people's  assessors,  except  in  cases  special!) 
provided  for  by  law* 

ARTICLE  10*1,— The  Supreme  Court  of  the  U*SA.R*  is  Ihe 
highest  judicial  organ.  The  Supreme  Court  of  the  ILS.S.R 
is  charged  with  the  supervision  of  the  judicial  activities  oi 
all  the  judicial  organs  of  the  U.SSR  and  of  the  Union 
Republics* 

ARTICLE  1 05  --The  Supreme  Court  of  the  U.S  S  R.  and 
the  Special  Courts  of  the  L\S  SJ<.  are  elected  by  (he  Supreme 
Soviet  of  the  U.S.S,R.  for  a  term  of  five  ycarv 

ARTICLE  106, ’-The  Supreme  Courts  of  the  Union 
Republics  arc  elected  by  the  Supreme  Soviets  of  the  Uninn 
Republics  for  si  term  of  five  years* 

ARTICLE  107, — The  Supreme  Courts  of  the  Autonomous 
Republics  ate  elected  by  the  Supreme  Soviet*  of  the 
Autonomous  Republics  for  a  term  of  five  years, 

ARTICLE  103,  —  The  courts  of  Territories,  Regions. 
Autonomous  Regions  and  Areas  are  rleclcd  by  the  Soviets  of 
Working  People's  Deputies  of  the  respective  Territories,  Regions. 
Autonomous  Regions  or  Areas  for  a  Term  of  5ve  years, 

AIVTKXE  I09,--People*s  , Court*  arc  elected  by  the  citizens 
of  the  district  on  the  basis  of  universal,  direct  and  e^ual 
suffrage  by  secret  ballot  for  a  term  of  three  yeais* 

ARTICLE  1 10,— Judicial  proceedings  arc  conducted  in  ihu 
language  of  the  Union  Republic,  Autonomous  Republic  or 
Autonomous  Region;  persons  not  knowing  this  language  being 


VOTING  RIGHTS 


347 


guaranteed  the  opportunity  of  fuflv  acquainting  themselves 
with  the  i nr* teri.it  of  the  ease  through  an  interpreter  .end  like¬ 
wise  the  right  to  use  their  own  language  in  court 

ARTICLE  Ilf* — In  all  courts  of  the  U.S.SR,  eases  are 
heard  in  public,  unless  otherwise  provided  for  by  law,  and  the 
accused  is  guaranteed  the  right  to  defence. 

ARTICLE  112* — Judges  are  independent  and  subject  only 
to  the  law. 

ARTICLE  113* — Supreme  supervisory  power  to  ensure  the 
strict  observance  of  the  law  by  all  Ministries  and  institutions 
subordinated  to  them,  as  well  as  by  officials  and  citizens  of  the 
U.5.S.R.  generally,  is  vested  in  the  Procurator -Gen  era  I  of  the 
IVSSR 

ARTICLE  1 14* — The  Procurator -General  of  the  U.S.S.R.  is 
appointed  by  the  Supreme  Soviet  of  the  U+S,$*R,  for  a  term 
of  seven  years, 

ARTICLE  115,— r  Procurators  of  Republics,  Territories, 
Regions,  Autonomous  Republics  and  Autonomous  Regions  are 
appointed  by  the  Procurator -General  of  the  U,S.S.R*  for  a  term 
of  five  years. 

ARTICLE  1 16. — Area*  district  and  city  procurators  are 
appointed  by  the  Procurators  of  the  Union  Republics,  subject 
to  the  approval  of  the  Procure  tor- General  of  the  U.S.S.R.,  for 
u  term  of  five  years. 

ARTICLE  11L  The  orgai  *  of  the  Procurator's  Office 
perform  their  functions  independently  of  any  local  organs  what¬ 
soever*  being  subordinate  solely  to  the  Procurator-General  of 
the  U.S.S.fc, 
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CHAPTER  X 

Fundamental  Rights  and  Duties  of 
Citizens 

ARTICLE  1  IS,— Citizens  of  the  US.S.R.  have  the  right  to 
work,  that  is.  the  right  to  guaranteed  employment  and 
payment  for  (heir  work  in  accordance  with  its  quantity  and 
quality. 

The  right  to  work  is  ensured  by  the  socialist  organisation 
of  the  national  economy,  the  steady  growth  of  the  productive 
forces  of  Soviet  society,  the  elimination  of  the  risibility  of 
economic  ci  ism.  and  the  abolition  of  unemployment, 

ARTICLE  II0.--Citi«m  of  the  U.S.S.R.  have  the  right  to 
rest  and  leisure. 

The  right  to  rest  and  leisure  is  ensured  by  the  establishment 
ol  an  eight-hour  day  for  factory  and  office  workers,  the 
reduction  of  the  working  day  to  seven  or  si*  hours  for  arduous 
trades  ami  to  four  hours  in  shops  where  conditions  of  work  me 
particularly  arduous,  by  the  institution  of  annual  vacations  wiih 
full  pay  for  faclory  and  office  workers,  and  by  the  provision  of  a 
wide  network  of  sanatoria,  rest-homes  and  dubs  for  the 
accommodation  of  the  working  people. 

ARTICLE  120, — Citizens  of  the  U,S.S*R.  have  Ihc  right  I*' 
maintenance  in  old  age  and  also  in  caw  or  sickness  u> 
disability. 

This  right  j*  ensured  by  the  extensive  development  of  mkiuI 
insurance  of  factory  *nd  office  workers  at  Mate  evjwme,  freL' 
medical  service  for  the  working  people,  and  the  provision  of  a 
wide  network  of  health  resorts  for  the  use  of  the  working 
people, 

ARTICLE  J21* — 1 Citizens  of  the  US.SR.  have  Ihc  right  to 
education. 

This  right  is  ensured  by  universal  and  compulsory  elementary 
education;  by  free  education  up  to  and  including  the  seventh  / 
grade,  by  a  system  of  state  stipends  for  students  of  higher 
educational  establishments  who  excel  in  their  studies:  by  Instruc¬ 
tion  in  schoojs  being  conducted  in  the  native  language,  and  by 
(he  organisation  in  the  factoriss,  state  farms,  machine  and 
tractor  stations,  and  collective  farms  of  free  vocational,  technical 
and  agronomic  training  for  the  working  people. 

ARTICLE  122.— Women  in  the  U.S.S.K.  ure  accorded  equal 
rights  with  men  in  all  spheres  of  economic,  government,  cultural, 
political  and  other  public  activity. 
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TK e  possibility  of  exercising  these  rights  is  ensured  by 
women  being  accorded  an  equal  right  with  men  to  work, 
payment  for  work,  rest  and  leisure,  social  insurance  and 
education,  and  by  state  protection  of  the  interests  of  mother 
and  child,  state  aid  to  mothers  of  targe  families  and  unmarried 
mothers,  maternity  leave  with  full  pay,  and  the  provision  of  a 
wide  network  of  maternity  homes,  nurseries  and  kindergartens. 

ARTICLE  123* — Equality  of  rights  of  citizens  of  the  f*" 
ILS.S.R.*  irrespective  of  their  nationality  or  race,  in  all  spheres 
of  economic,  government,  cultural,  political  and  other  public 
activity,  is  an  indefeasible  law.  -  * 

Any  direct  or  indirect  restriction  of  the  rights  of,  or,  con* 
versely,  the  establishment  of  any  direct  or  indirect  privileges  for, 
citizens  on  account  of  their  race  or  nationality,  as  well  as  any 
advocacy  of  racial  or  national  exclusiveness  or  ^hatred  and 
contempt,  is  punishable  by  law. 

♦ 

ARTICLE  124.— In  order  to  ensure  to  citizens  freedom  of 
conscience,  the  church  in  the  U.S.S.R,  is  separated  from  the 
state,  and  the  school  from  the  church.  Freedom  of  religious 
worship  and  freedom  of  anti* religious  propaganda  is  recognised 
for  all  citizens. 

ARTICLE  125. — In  conformity  with  the  interests  *of  the 
working  people,  and  in  order  to  strengthen  the  socialist  system, 
the  citizens  of  the  LLS.S.R,  are  guaranteed  by  law: 

to)  freedom  of  speech: 

(A)  freedom  of  the  press; 

ft)  freedom  of  assembly,  including  the  holding  of  mass 
meetings; 

(d\  freedom  of  street  processions  and  demonstrations. 

These  civil  rights  are  ensured  by  placing  at  the  disposal  of 
the  working  people  and  their  organisations  printing  presses, 
stocks  of  paper,  public  buildings,  the  streets,  communications 
facilities  and  Olher  material  requisites  for  the  exercise  of  these 
rights. 

ARTICLE  1 26, —In  conformity  with  the  interests  of  the 
working  people,  and  in  order  to  develop  the  organisational 
initiative  and  political  activity  of  the  masses  of  the  people, 
citizens  of  the  U.S.S.R*  arc  guaranteed  the  right  to  unite  in  public 
organisations:  trade  unions,  co-operative  societies,  youth 
organisations,  sport  and  defence  organfcutjons,  cultural,  technical 
and  scientific  societies:  and  the  most  active  and  politically* 
conscious  citizens  in  the  rank!  of  the  working  class  and  other 
sections  of  Ihc  working  people  unite  in  the  Communist  Party 
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of  (he  So vitt  Union  (Bolshevik*;,  which  is  the  vanguard  of  the- 
working  people  m  their  struggle  to  strengthen  and  develop  thr 
socialist  system  apd  is  the  leading  core  of  all  organisations  nl 
the  working  people,  both  public  and  state. 

ARTICLE  127*— Citizen*  of  the  U.S.5.R.  are  guaranteed 
inviolability  of  the  person.  No  person  may  he  placed  undo 
arrest  except  by  decision  of  a  court  or  with  the  sanction  of  n 
procurator. 

ARHiXE  128.'— The  inviolability  of  the  homes  of  citizen  % 
and  privacy  of  correipondtnce  are  protected  by  law, 

ARTICLE  128,— The  U.S.S.R,  affords  the  right  of  asylum  lo 
foreign  citizens  persecuted  for  defending  the  interests  of  the 
working  people,  or  for  scientilic  activities,  or  for  struggling  for 
national  liberation, 

ARTICLE  130.  -  It  is  the  duty  of  every  citizen  of  the 

U.S.S.R.  to  abide  by  the  Constitution  of  the  Union  of  Sovic: 
Socialist  Republics,  to  observe  the  laws,  to  maintain  labmi: 
discipline,  honestly  to  perform  public  duties,  and  to  reaped  y 
the  rules  of  socialist  intercourse. 

ARTICLE  13L — It  is  the  duty  of  every  citizen  of  the 

U.S.S.R.  to  safeguard  and  fortify  public,  socialist  property 
as  the  sacred  and  inviolable  foundation  of  the  Soviet  system, 
as  the  source  of  the  wealth  and  might  of  the  country,  as  the 

source  of  the  prosperity  and  culture  of  all  the  working  people 

Persons  committing  offences  against  public,  socialist  proper t\ 
are  enemies  of  the  people. 

ARTICLE  132,- ^Universal  military  service  is  law. 

Military  service  in  the  Armed  Forces  of  the  U  S  S  R,  is  an 
honourable  d6ly  of  the  citizens  of  the  LT.S.S:R. 

ARTICLE  133, --To  defend  the  country  js  the  sacred  duty 
of  every  citizen  of  the  U.S.S.R.  Treason  to  the  motherland  - 
violation  of  the  oath  of  allegiance,  desertion  to  the  enemy, 
impuiring  the  military  jmwur  of  the  state  espionage— is  punish¬ 
able  with  all  the  severity  of  the  law  as  the  most  heinous  of 
crimes. 
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cu.-tn  u<  xi 

The  Electoral  System 

ARTICLE  134,--  Members  of  all  Soviets  of  Working1  Peopled 
Dt'iuiu^  -of  the  Supreme  Soviet  of  the  ILS-S.R-,  the  Supreme 
Soviets  of  the  l/nion  Republics,  the  Soviets  of  Working 
People’s  Deputies  of  the  Territories  and  Regions,  the  Supreme 
Soviets  of  the  Autonomous  Republics,  the  Soviets  of  Working 
People's  Deputies  of  the  Autonomous  Regions,  and  the  area, 
di'trict.  city  and  rurat  1  stanitsa,  village,  hamlet,  kishtak,  aul) 

Sikvtcis  of  Working  People's  Deputies— are  chosen  by  the 
electors  on  the  basis  of  universal,  equal  and  direct  suffrage  by 
secret  ballot- 

ARTICLE  135,  -Elections  of  deputies  arc  universal:  alL 
citizens  of  the  l\S.S.R,  who  hu*e  reached  Hie  age  of  eighteen,. 

1 1 rcjcjcti vc. ^.of  race  or  nationality,  sex,  religion eTiicatipn v 
ilb j i lie i le *  wc i n I  origin,  property  status  or  past  acttvRfc s ,Tia ve" / 
the  lighMo^ot^  in  the  election  of  deputies,  with  the  exceptjon  J  (t 
i^LjJSSiLHi- .££ { and  persons  who  have  been  co n vie tc3. _bv .  a. . 

Joint  oTlaw  and  whose  sen tenccsTncloSirde privation  of  electoral  p  *C- 
rmKg~ - -  - 4  ^ 

Every  citizen  of  the  U.S.S.R,  who  has  reached  the  age  of 
|uvnt> -three  is  eligible  for  election  to  the  Supreme  Soviet  of  the 
L  .SS  R  ,  irrespective  of  race  or  nationality,  sex*  religion,  educa- 
in uK  domicile,  social  origin,  property  status  or  past  activities. 

ARTICLE  136,  -Elections  of  deputies  are  equal:  each 
citizen  has  one  vote;  alt  citizens  put  he  i  pace  hi  elections  on  an 
equal  footing, 

\RTICLE  137,  -  Women  have  the  right  to  elect  and  be 
elected  on  equal  terms  with  men 

ARTICLE  133*  -Citi/eri>  serving  *n  the  Armed  Forces  of  the 
C.tt-N.R  have  the  right  to  elect  and  be  elected  on  equal  terms 
with  all  other  citizens. 

/ 

ARTICLE  13£.  -Elections  of  deputies  arc  direct:  all  Soviets 
i*f  Working  People's  Deputies,  from  curat  and  city  Soviets  of 
Working  Peoples  Deputies  to  the  Supteme  Soviet  of  the 
U.5.S  R  ,  are  elected  by  the  citizens  by  direct  vote. 

ARTICLE  1 40,  -Voting  at  elections  of  deputies  is  secret 

ARTICLE  ML — Candidates  aic  nominated  by  election 
district 
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The  right  to  nominate  candiuates  is  secured  to  public 
organisations  and  societies  of  the  working"  people:  Communist 
Party  organisations,  trade  unions,  cooperatives,  youth 
organisations  and  cultural  societies, 

ARTICLE  142.— It  is  the  duty  of  every  deputy  to  repot t  to 
his  electors  on  hi?  work  and  on  the  work  of  his  Soviet  ot 
Working  People's  Deputies,  and  he  mat  he  recalled  at  an> 
time  upon  decision  of  a  majority  of  the  electors  in  the  manner 
established  by  law, 
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CftAPTLR  XU 

Arms,  Flag,  Capital 

ARTICLE  M3, -The  arm*  of  the  Union  of  Soviet  Socialist 
Republics  are  a  sickle  and  hammer  against  a  globe  depicted  in 
the  r;iys  of  the  sun  and  surrounded  by  ears  or  grain,  with  the 
inscription  "  Workers  of  Ail  C  ountries,  Unite!  "  in  the  languages 
of  the  Union  Republics,  At  the  top  of  the  arms  is  a  five-pointed 
star. 

ARTICLE  144.  -The  state  bag  of  the  Union  of  Soviet 
Socialist  Republics  is  of  red  cloth  with  the  sickle  and  hammer 
depicted  in  gold  in  the  upper  corner  near  the  staflf  and  above 
them  a  five-pointed  red  star  bordered  in  gold.  The  ratio  of 
the  width  to  the  length  is  t  :  2, 

ARTICLE  145,  The  capital  of  the  Union  of  Soviet  Socialist 
Republics  U  the  Lily  of  Moscow 
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CHAPTER  XUl 

Procedure  for  Amending  the 
Constitution 

ARTKXE  1  — The  Constitution  of  the  U,$*S.R;  may  he 

only  by  decision  of  the  Supreme  Soviet  of  the 
adopted  by  a  majority  of  hoi  less  than  two-third*  of 
the  votes  in  each  of  its  Chambers. 
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Mr*  Peres.  Now,  then,  I  want  to  cite  as  authority  of  the  next  phase 
of  my  dissertation  on  this  bill,  which  purports  to  carry  out  the  pro¬ 
vision  of  the  15th  amendment  and  which  does  not,  because  the  15th 
amendment 'is  limited  to  the  voting  rights  of  citizens  and  this  is  for 
aliens,  not  citizens  only — the  U.S.  Supreme  Courts  before  its  liberaliza¬ 
tion  inlf>36,  in  the  case  of  Herndon  v.  Lowry ,  a  case  reported  at  801 
TJ*9*  242.  took  judicial  cognizance  and  found  as  a  fact  that  the  policy 
of  the  Communist  party  in  the  South,  particularly  as  it  applies  to 
Negroes,  is  to  obtain  the  right  of  self-determination,  I  quote : 

This  means  -complete  and  unlimited  right  of  the  Negro  majority  to  exercise 
governmental  authority  In  the  entire  territory  of  the  Black  Belt, 

The  Black  Belt  consisted  of  the  States  of  Louisiana,  Mississippi,  Ala¬ 
bama,  (^eorgia  and  South  Carolina,  principally,  the  States  involved 
in  this  bill*  '  ( 

Now,  in  the  report  of  this  case,  and  it  is  also  the  report  of  57  Supreme 
Court  and  I  read  from  pages  736  and  737,  the  U*S.  Supreme  Court 
said,  and  I  quote: 

A  booklet  entitled  '‘The  Communist  Position  qn  the  Negro  Question”  on  the 
cover  of  which  appears  a  map  of  the  United  States  having  a  dark  belt  across 
certain  Southern  States  and  the  phrase  “Self-Determination  for  the  Black 
Belt,”  affirms  that  the  soutce  of  the  Communist  slogan  “Bight  of  Self-Determi¬ 
nation  of  the  Negroes  in  the  Black  Belt’1  is  a  resolution  of  the  Communist  Inter* 
national  on  the  Negro  question  in  the  United  States  adopted  in  1930,  which  states 
that  the  Communist  Party  In  the  United  States  has  been  actively  attempting  to 
win  Increasing  aympahy  among  the  Negro  population,  that  certain  things  have 
been  advocated  for  the  benefit  of  the  Negroes  in  the  Northern  States,  but  that  In 
the  Southern  portions  of  the  United  States  the  Communist  slogan  must  be  ‘The 
Bight  of  Self-Determination  of  the  Negroes  In  the  Black  Belt.”  The  resolution 
defines  the  meaning  of  the  slogan  as : 

{a)  Confiscation  of  the  landed  property  of  the  white  landowners  and  capitalists 
for  the  benefit  of  the  Negro  farmers  *  *  *.  Without  this  revolutionary  measure, 
without  the  agrarian  revolution,  the  right  of  self-determination  of  the  Negro 
population  would  be  only  a  Utopia  or,  at  best*  would  remain  only  on  paper  with¬ 
out  changing  in  any  way  the  actual  enslavement* 

(b)  Establishment  of  the  State  unity  of  the  Black  Belt  *  *  **  If  the  right 
of  self-determination  of  the  Negroes  Is  to  be  put  into  force*  It  la  necessary 
wherever  possible  to  bring  together  into  one  governmental  unit  all  districts 
of  the  South,  where  the  majority  of  the  settled  population  consists  of 
Negroes  *  *  *. 

It  goes  on  in  detail  to  show  that  the  right  of  self-determination  who 
led  to  setting  up  of  a  separate  government  with  the  right  of  its  own 
foreign  relations,  backed  up  by  Russia*  This  most  significant  state¬ 
ment  and  further  statements  appear  in  the  pamphlet - 

Bvttt  If  the  situation  does  not  yet  warrant  the  raising  of  the  question  of  up¬ 
rising,  one  should  not  limit  oneself  at  present  to  propaganda  for  the  demand 
‘'Right  to  Self-Determination”  but  should  organise  mass  actions,  such  as  demon* 
st rations,  strikes*  boycott  movements,  etc* 
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And  I  ask  the  committee  and  the  members  of  Congress  to  give 
serious  consideration  to  what  has  been  going  on  under  the  leadership 
of  Communist  fronts  in  this  country ;  carrying  out  the  original  Stalin 

8 lan  until  the  time  is  ripe  for  revolution  for  self-determination  in  the 
■lack  Belt.  Then  they  should  organize  mass  actions  such  as  demon¬ 
strations  and  boycott  movements.  Is  that  not  the  pattern  ?  Of  course 
it  is.  And  that  is  the  very  pattern  used  to  put  pressure  on  the  Con- 

fress  of  the  United  States,  the  very  pattern  that  is  encouraged  right 
ere  in  Washington. 

Yes,  the  Communist  Party  advocated  for  the  Black  Belt  voter  regis¬ 
tration  of  all  Negroes,  the  unlimited  right  of  the  Negro  majority  to 
exercise  governmental  authority  in  the  entire  territory  of  the  Black 
Belt  as  being  unconditional  and  necessary  in  the  ultimate  struggle 
for  the  Negro's  right  to  self-determination  and  overthrow  of  the  yoke 
of  American  imperialism  in  the  Black  Belt. 

I  say  to  you  gentlemen  that  this  so-called  voting  rights  act  of  1965, 
tliis  Senate  bill  1664,  goes  right  down  the  line  to  implement  the  Com¬ 
munist  Party  plan  for  the  Black  Brit  and  would  provide  its  greatest 
impetus.  There  is  no  doubt  about  that ;  there  is  no  doubt  about  that. 

This  bill,  and  I  am  sure  there  are  several  capable,  honest,  patriotic 
Americans  who  participated  in  it,  possibly  without  knowing  of  the 
decision  of  the  U.S.  Supreme.  Court  in  the  Memdon,  ease,  mat  this 
type  of  bill  is  what  would  furnish  impetus  to  a  Stalin  Communist  plan 
for  the  takeover  of  the  Black  Belt. 


Oh,  I  know,  we  say  it  can’t  happen  here.  It  could  not  happen  over 
there,  either,  just  the  other  side  of  Florida,  but  it  did  happen. 

Now,  if  we  let  our  imaginations  run  a  little,  gentlemen,  if  this  Thad- 
deus  Stevens  bill,  this  nefarious  piece  of  legislation,  persecution  against 
the  States  of  the  South  is  enacted  into  law,  backed  up  by  the  coercive 
power  of  the  Federal  Government,  and  it  certainly  will  be,  and  this 
Black  Belt  Communist  conspiracy  then  is  put  into  effect  and  the 
Negroes  take  over  the  governments  in  the  Block  Belt  and  declare  their 
independence  of  the  United  States,  what  will  happen!  What  will 
our  State  Department  do!  What  would  Mr.  McNamara  do  if  he  is 
still  in  that  position,  when  Russia  says,  “We  have  a  hundred  megaton 
bombs  aimed  at  you  and  we  believe  that  the  Negroes  have  the  right 
of  self-determination.  They  freed  themselves  of  American  imperialism 
and  we  want  to  back  them  up.  We  have  these  hundred  megatons.” 
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What  will  happen  then  ?  Oh,  it  will  not  hurt  us.  No.  What  about 
the  next  generation  ?  Do  we  not  owe  them  a  responsibility  to  hold 
this  country,  its  traditions,  its  constitutional  government,  the  liberties 
and  freedom,  the  right  of  self-government  of  our  people  for  them  ? 
Are  we  not  responsible  for  bringing  them  into  the  world  \  Do  we  not 
owe  any  sense  of  responsibility  at  all  to  them?  That  is  my  plea  to 
you  gentlemen  of  Congress.  Let  us  not  be  strictly  political.  Let  us 
do  Americans  first.  Let  us  be  men  and  exhibit  courage.  We  owe  that 
responsibility  to  those  we  have  brought  into  the  world.  We  owe  it 
as  Americans  in  honor  of  our  patriotic  forefathers  to  support  and 
protect  the  Constitution.  Keep  this  the  most  wonderful  country  in 
the  world.  This  type  of  legislation  has  no  place  in  an  American  Con¬ 
gress  in  this  day  and  time. 

Now,  then,  to  bear  out  the  fact — and  I  say  the  fact — that  these  mass 
demonstrations,  these  boycotts  and  so  on,  are  carrying  out  the  pattern 
laid  out  by  Stalin  .in  his  Black  Belt  conspiracy,  and  to  prove  it,  I  sug¬ 
gest  to  this  committee  that  it  have  its  staff  check  its  records  as  to  the 
Communist-front  connections,  activities,  of  the  principal  persons  in 
the  groups  back  of  these  mass  action  demonstrations  and  boycotts  and 
put  it  ox  record  of  the  hearing  of  this  case  so  that  Congress  memory 
will  be  refreshed. 

Let  it  be  shown  of  record  that  the  Congressional  Record  of  February 
23, 1956,  pages  2805  and  2850, 45  pages  of  the  Communist  front  record 
of  the  NAACP,  with  three-fourths  of  its  directors,  practically  every¬ 
one  of  its  national  officials  are  members  of  Communist  and  Communist 
front  organizations.  X  believe  the  total  numbers  about  2,000 
memberships. 

Next,  and  if  I  may,  Mr.  Chairman,  here  is  a  reproduction  of  what  is 
in  the  Congressional  Record,  published  under  the  title  “Is  the  NAACP 
Subversive”  by  the  Patrick  Henry  Group  of  Virginia.  May  I  offer 
this  as  Perez  Exhibit  3  ? 

The  Chairman,  Yes,  as  an  exhibit. 

(The  document  referred  to  was  marked  “Perez  Louisiana  Exhibit 
No.  3”  and  is  as  follows:) 


The  Patrick  Henry  Group 
What  It  Is 

The  Patrick  Henry  Group  i?  composed  of  American  citizens  concerned  with  the  trend 
of  our  times. 

As  might  be  expected,  most  of  us  are  Virginians,  some  of  us  are  Democrats,  some  are 
l  Republicans— every  last  one  of  us  is  a  Conservative. 

We  support  the  traditional  concept  of  States  Rights  and  we  advocate  severely  limited 
government 

We  aren't  incorporated,  we  are  not  deductable,  we  aren't  anything  hut  liberty  ^minded 
Americans  who  fight  encroachment  on  the  rights  and  responsibilities  of the  individual. 

To  that  end  we  publish  and  disseminate  literature  we  feel  has  patriotic  merit.  We 
have  done  a  number  of  such  pieces,  the  most  successful — by  far — being  Ripening  Fruit 
T.  Coleman  Andrews  wrote  this  tract  some  two  years  ago  and,  to  date,  it  has  gone  through 
more  than  20  printings. 

THREE  PIECES 

1.  Ripening  Fruit  tells  the  Story  of  what  has  happened  and  what  is  happening  to 
this  country;  why  we  are  threatened  with  falling,  as  Lenin  reputedly  predicted ,  like  ripening 
fruit  into  the  hands  of  the  Communists  without  a  shot  being  bred. 

2*  Another  of  our  offerings  asks  the  question;  /ti  the  Supreme  Court  Pra-Cotfintunist? 
then  goes  on  to  detail  every  case  of  consequence  the  Court  has  decided  that  involved 
subversive  activities-  The  hide  book  catrit;  s  listing— s  sort  of  score — that  shows  how 

each  Justice  voted  on  each  care  that  came  before  him,  and  the  total  votes  of  each.  How 
many  votes  each  cast  in  support  of  the  position  advocated  by  the  Communists  and  how 
many  times  each  voted  against  the  Communist  position. 

3.  A  third  Patrick  Henry  Group  offering  is  called  Why  Rockefeller  Can't  Win , 
written  by  John  L  Synon. 

Why  Rockefeller  Can't  Win  is  an  in-depth  study  of  the  political  situation  as  it  pertains 
today.  It  proves  conclusively,  to  a  reasonable  mind,  why  Rockefeller  couldn't  possibly  win 
the  needed  270  Electoral-College  votes,  if  he  were  to  gel  the  Republican  nomination. 

Fulton  Lewis,  Jr.  thought  so  well  of  this  booklet  tfe  gave  two  consecutive  broadcast 
to  it.  He  recommends  it  highly. 

Ripening  Fruit  and  Is  The  Supreme  Court  Pro-Communist?  each  sells  for  50  cents; 
in  lots  of  10,  they  are  $4.00. 

Why  Rockefeller  Can't  Win  sell  for  $1 .00j  in  lots  of  five,  $4.00. 

YOUR  TURN  OF  MIND 

If  The  Patrick  Henry  Group  seems  to  fit  your  turn  of  mind,  if  you  would  like  to  be 
a  member,  rend  $5*00,  once  a  year.  All  you  will  get  in  return  is  a  wallet  sized  card  attesting 
your  membership,  you  will  get  Free  copies  of  our  publications  as  they  come  off  the  press 
and  you  will  help  defray  the  expense  involved  in  our  effort.  You  may  also  derive  a  mite  of 
satisfaction  In  knowing  you  are  doing  something,  too, 

We  hope  you  like  us.  We  hope  you  like  our  books. 

— The  Patrick  Henry  Group 
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IS  THE  NAACP  SUBVERSIVE? 

ON  MONDAY,  July  20, 1963,  The  Honorable  E.  G  Gath- 
ings.  Member  of  The  House  of  Representatives  from  the 
First  District  of  Arkansas,  placed  in  the  Congressional  Record 
certain  information  dealing  with  the  National  Association  for 
the  Advancement  of  Colored  People. 

This  information,  Congressman  Gathings  reported,  came 
from  the  files  of  the  House  Committee  on  Un-American  Ac¬ 
tivities  and  related  to  “quite  a  number”  of  the  officers,  mem¬ 
bers  of  the  board  of  Directors,  legal,  health  and  other  com¬ 
mittees  of  the  NAACP,  as  well  as  to  certain  members  of  the 
organization  s  executive  staff. 

There  follows,  then,  the  history  of  these  people  as  these 
histories  appeared  in  the  Congressional  Record  of  that  day. 
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"FEBRUARY  13  1856 

“SUBJECT  i  ROT  WILKINS,  national  administrator  and  ex¬ 
ecutive  secretary,  NAACF,  1961. 

"The  public  rttttdli  file*  and  publication*  of  thil  committee  Contain  the  fallow  mr  information  «m- 
etmine  tbt  lubltei  Individual.  TbU  report  ihuuld  not  be  coiutnnd  u  reprcKQilng  the  remit*  of  an 
Lnvatlgarion  by  or  Jindlita*  of  thi*  crnixAittce*  It  ihould  be  noted  tb>t  the  individual  it  hot  necatarily 
a  Communltt,  t  Cornmumst  aympaihiicr,  or  a  fcllotr+tiavelcr  unis*  -  otherwise  Iodic*  ted. 


"The  Daily  Worker  of  July  15,  1949  (p*  5),  in  an  article  dntelined 
Los  Angeles,  July  14,  reported  that  'Roy  Wilkins,  acting  secretary  of 
the  National  Association  ior  the  Advancement  of  Colored  People,  told 
a  press  conference  *  *  *  he  voted  for  Benjamin  J,  Davis,  Negro  Com¬ 
munist,  at  the  last  election*  Davis  is  now  on  trial  for  his  Communist 
beliefs,  along  with  11  cither  national  Communist  Party  leaders  in  New 
York  City,  Wilkins,  however,  refused  any  comment  on  the  trial  itself/ 
The  same  information  appeared  in  die  Daily  People's  World  of  July 
13, 1949  (p.  1), 

“Mr*  Wilkins  was  a  member  of  the  national  committee.  International 

Judicial  Association,  as  was  shown  on  the  leaflet  entitled  "What  is  the 
TAF  and  a  letterhead  of  the  group  dated  May  18,  1942;  he  was 
identified  as  being  from  New  York  State.  The  special  Committee  on 
Un-American  Activities  cited  the  International  Judicial  Association  as 
"a  Communist  front  and  an  offshot  of  the  International  Labor  Defense' 
(report  1311  of  March  29,  1944);  the  Committee  on  Un-American 
Activities  cited  the  organization  as  having  "actively  defended  Com¬ 
munists  and  consistently  followed  the  Communist  Party  line'  (report 
dated  September  17, 1950,  p*  12, ) 

"A  letterhead  of  the  Conference  on  Pan  American  Democracy  dated 
November  16,  1938,  contains  the  name  of  Roy  Wilkins  in  a  list  of 
sponsors  of  that  group,  cited  by  the  Attorney  General  as  subversive 
and  Communist  (press  releases  of  Tune  1  and  September  21,  1943; 
also  included  on  his  consolidated  list  released  April  1,  1954);  the 
special  Committee  on  Un-American  Activities  cited  the  Conference  as 
a  Communist-front  organization  which  defended  Carlos  Luiz  Prestes, 
a  Brazilian  Communist  leader  and  former  member  of  the  executive 


committee  of  the  Communist  International  ( report  1311  of  March  29, 
1944;  also  cited  in  report  dated  June  25,  1942}* 

"'According  to  the  Daily  Worker  of  September  24,  1937  (p*  8),  Roy 
Wilkins  was  one  of  the  sponsors  of  a  joint  meeting  of  the  American 
League  Against  War  and  Fascism  and  the  American  Friends  of 
Chinese  People, 

*The  American  League  Against  War  and  Fascism  was  cited  by  the 
.Attorney  General  as  subversive  and  Communist  (press  releases  of 
December  4,  1947,  and  Sep  ember  21,  1948;  also  consolidated  list 
of  April  1, 1954);  it  had  previously  been  cited  by  the  Attorney  General 
as  a  "Communist-front  organization'  (in  re  Harry  Bridges,  May  28, 
1942,  p.  10);  and  as  "established  in  the  United  States  in  an  effort  to 
create  public  sentiment  on  behalf  of  a  foreign  policy  adapted  to  the 
interests  of  the  Soviet  Union/  (  Congbessionai*  Recobd,  September  24, 
1942,  p.  7683. )  The  special  CJommittee  on  Un-American  Activities 
cited  die  American  League  *  #  *  as  "completely  und^r  the  control  of 
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Communists'  (reports  of  March  29,  1944;  January  3,  1939;  January  3, 
1940;  and  June  25, 1942) » American  Friends  of  the  Chinese  People  was 
also  cited  by  the  special  Committee  on  Un-American  Activities  as  a 
Communist-front  organization  (report  of  March  29,  1944 ), 

"The  Daily  Worker  of  January  23,  1937  ( p.  8),  reported  that  Roy 
Wilkins  spoke  for  the  International  Labor  Defense  in  Brooklyn,  The 
International  Labor  Defense  was  cited  by  the  Attorney  General  as  the 
legal  arm  of  the  Communist  Party  and  as  subversive  and  Communist, 
(Congressional  Record*  September  24*  1942,  p,  7886;  and  press 
releases  of  June  1  and  September  21,  1948;  also  included  on  con¬ 
solidated  list  released  April  1,  1954.)  The  special  Committee  on 
Un-American  Activities  cited  the  ILD  as  the  legal  arm  of  the  Com¬ 
munist  Party  (reports  of  January  3,  1939;  January  3*  1940;  June 
25*  1942;  and  March  29,  1944);  the  Committee  on  Un-American 
Activities  also  cited  the  group  in  a  report  released  September  2,  1947. 

Hoy  Wilkins  spoke  at  a  New  York  State  convention  of  the  Workers 
Alliance,  as  reported  in  the  Daily  Worker  of  February  11,  1939  (p,  1), 
and  February  7,  1939  (p.  5),  The  Workers  Alliance  was  citedas  a 
COmmunist-penetrated  organization  and  later  as  subversive  and  Com¬ 
munist  by  the  Attorney  General  (Congressional  Record,  September 
24,  1942,  p>  7084;  and  press  releases  on  December  4,  1947*  and  Sep¬ 
tember  21, 1948;  included  on  consolidated  list  released  April  1*  1954). 
The  special  committee  cited  the  Workers  Alliance  as  among  the  suc¬ 
cesses  in  the  Communist-front  movements  (report  dated  January  3, 
1939;  also  cited  in  reports  of  January  3, 1940;  June  25, 1942;  and  March 
29,  1944), 

"In  an  article  by  Blaine  Owen  which  appeared  in  the  Daily  Worker 
of  June  17,  1936  (p.  1),  entitled  T936  Communist  Party  Convention 
Significant  to  Negroes/ he  stated:  The  greatest  significance  undoubted¬ 
ly  attends  the  1936  convention  of  the  Communist  Party,*  Roy  Wilkins, 
assistant  national  secretary  of  the  National  Association  for  the  Ad¬ 
vancement  of  Colored  People  and  editor  of  the  Crisis,  said  today.  4It 
must  be  patent  to  anyone  who  has  kept  track  of  the  news  that  the 
political  leftwing—and  especially  the  Communist  program— has  been 
an  important  factor  in  bringing  the  plight  of  the  Negro  people,  along 
with  other  tindeiprivileged  groups*  more  sharply  to  the  attention  of 
those  parties  which  have  been  in  power.  *  *  4  Nevertheless,  there  is 
no  doubt  in  my  mind  that  the  program  and  demands  of  the  Com¬ 
munists  have  had  a  very  wholesome  effect  on  the  Negro  people  them¬ 
selves,  They  have  been  emboldened  by  the  basic  and  basically  right 
demands  put  forth/  This,  it  was  pointed  out  to  Wilkins,  is  what  the 
Communist  Part/  means  when  it  bases  its  entire  campaign  on  the 
proposal  for  and  toward  the  realization  of  the  broad  People  s  Front* 
He  nodded. 

To  understand  the  civil  rights  movement  as  propagated  by  the 
NAACP,  I  feel  that  a  person  must  know  something  of  the  history,  and 
development  of  the  American  Negro  movement  here  in  the  United 
States  subsequent  to  the  reconstruction  period. 

In  1895,  Booker  T.  Washington,  president  of  Tuskegee  Institute, 
Alabama,  was  selected  to  speak  for  the  southern  Negro  at  the  Atlanta 
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Exposition,  Dr,  Washington  stated  his  position  dearly  and  with  great 
effect.  I  would  like  to  quote  several  paragraphs  from  Booker  T. 
Washington's  address  which  I  feel  sum  up  the  entire  philosophy 
enunciated  by  him  and  his  group: 

‘"The  wisest  among  my  race  understand  that  the  agitation  of  ques¬ 
tions  of  social  equality  is  the  extremest  folly,  and  that  progress  in 
the  enjoyment  of  all  the  privileges  that  will  come  to  us  must  he  the 
result  of  severe  and  constant  struggle  rather  than  of  artificial  forcing. 
No  race  that  has  anything  to  contribute  to  the  markets  of  the  world 
is  long  in  any  degree  ostracised.  It  is  important  and  right  that  all 
privileges  of  the  law  he  ours,  but  it  is  vastly  more  important  that  we 
be  prepared  for  the  exercises  of  these  privileges.  The  opportunity  to 
cam  a  dollar  in  a  factory  just  now  is  worth  infinitely  more  than  the 
opportunity  to  spend  a  dollar  in  an  opera  house” 

Also: 

"Cast  it  down  in  agricultural,  mechanics,  in  commerce,  in  domestic 
service,  and  in  the  professions.  And  in  this  connection  it  is  well  to 
bear  in  mind  that  whatever  other  sins  the  South  may  bo  called  to 
bear,  when  it  comes  to  business,  pure  and  simple,  it  is  in  the  South 
that  the  Negro  is  given  a  man's  chance  in  the  commercial  world, 
and  in  nothing  is  this  exposition  more  eloquent  than  in  emphasizing 
this  chance.  Our  greatest  danger  is  that  in  the  great  leap  from  slavery 
to  freedom  we  may  overlook  the  fact  that  the  masses  of  us  are  to 
live  by  the  productions  of  our  hands,  and  fail  to  keep  in  mind  that 
we  shall  prosper  in  proportion  as  we  learn  to  dignify  and  glorify 
common  labor  and  put  brains  and  skills  into  the  common  occupations 
of  life;  shall  prosper  in  proportion  as  we  learn  to  draw  the  line  between 
the  superficial  and  the  substantia],  the  ornamental  gewgaws  of  life 
and  the  useful.  No  race  can  prosper  till  it  learns  that  there  is  as  much 
dignity  in  tilling  a  field  as  in  writing  a  poem.  It  is  at  the  bottom  of 
life  we  must  begin,  and  not  at  the  top.  Nor  should  we  permit  our 
grievances  to  overshadow  our  opportunities  ” 

There  was  an  entirely  different  school  of  thought,  however,  which 
was  headed  by  Dr.  W.  E.  B,  DuBois,  of  Atlantic  University.  Dr. 
Dufeois  was  a  very  bitter  critic  of  the  Washingtonian  movement  which 
he  referred  to  as  “the  Tuskegce  machine  ”  Dr.  DuBois  was  the  leader 
of  the  leftwing  element  of  American  Negro  Society  which,  in  1905, 
met  at  Niagara  Falls,  N.Y.,  and  devised  plans  whereby  complete  social 
equality  could  be  attained.  This  group  was  subsequently  called  the 
Niagara  movement. 

The  Niagara  movement  was  not  very  effective,  because  it  was 
hampered  by  lack  of  funds.  However,  in  1908,  a  race  riot  occurred 
in  Springfield,  I1L,  die  home  of  Abraham  Lincoln,  which  aroused  the 
interest  of  the  dormant  abolitionist  movement  in  the  North.  As  a 
result  of  the  feeling  which  was  aroused  by  the  Springfield  race  riots, 
William  English  Walling  made  a  strong  appeal  for  the  emancipation 
of  the  American  Negro  in  the  fields  of  political  and  social  equality. 
This  appeal  later  became  the  clarion  for  the  formation  of  a  new 
organization,  called  National  Association  for  the  Advancement  of 
Colored  People*  which  joined J  the  white  liberals  of  the  northern 
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abolitionist  traditions  'With  the  Negro  liberals  of  the  Niagara  movement. 
Dr.  DuBojs  was  one  of  the  founding  fathers  of  the  present-day 
NAACP,  which  was  founded  in  1909.  Ibis  Dr.  DuBois,  who  broke 
away  from  the  Booker  T,  Washington  group,  was  the  leader  of  the 
Niagara  movement.  His  record  of  citations  from  the  House  Committee 
on  Un-American  Activities  takes  up  on  nine  pages  single  spaced: 

“FEBRUARY  21,  1956. 

“SUBJECT:  DR.  W.  E.  B.  DuBOIS,  founder  NAACP,  lender, 
Niagara  movement 

'The  public  Rcordip  Ale*  and  (lubUcatlem  of  this  eonmltue  contain  the  following  Information  ten* 
cernipg  ihe  subject  Individual.  TKli  report  ihoutd  not  be  construed  u  representing  the  rauta  of  an 
Investigation  by  or  findings  of  this  committee.  It  ihotild  be  noted  tint  the  individual  fs  not  nncturily 
■  Communiu,  a  Commurdn  lyjopflchiicr-  or  ■  IcUow-travekr  unfett  othcrwUe  Indicated. 

“The  Worker  (Sunday  edition  of  the  Communist  publication,  the 
Daily  Worker)  on  April  27,  1947,  reported  diat  “almost  100  Negro 
leaders,  headed  by  W.  E.  B.  DuBois,  Paul  Robeson,  and  Roscoe 
Dunjee,  last  week  called  upon  President  Truman  'to  repudiate  deci¬ 
sively  steps  to  ‘iDegalize  the  Communist  Party/  #  *  *  As  Negro 
Americans  *  *  *  we  cannot  be  unmindful  that  this  proposal  to  out¬ 
law  the  Communist  Party  comes  precisely  when  our  Federal  Govern¬ 
ment  professes  grave  concern  over  the  democratic  rights  of  peoples 
in  far  distant  parts  of  die  world"*  ( p,  8  of  the  Worker) , 

“Dr*  DuBois  sponsored  a  statement  attacking  the  arrest  of  Com¬ 
munist  Party  leaders  (Daily  Worker,  Aug.  23, 1948,  p.  3);  he  sponsored 
a  'Statement  by  Negro  Americans*  on  behalf  of  the  Communist  leaders 
(the  Worker  of  Aug*  29*  1948,  p.  11);  he  filed  a  brief  in  the  Supreme 
Court  on  behalf  of  the  12  Communist  leaders  (Daily  Worker,  Jan, 
9,  1949,  p*  3);  he  signed  statements  on  behalf  of  Communist  leaders, 
as  shown  in  the  following  sources;  Daily  Worker,  January  17,  1949 
(p.  3);  February  28, 1949  (p.  9);  Daily  People's  World,  May  12,  1950 
(p,  12);  Daily  Worker,  September  19,  1950  (p*  2);  and  in  1952,  he 
signed  an  appeal  to  President  Truman,  requesting  amnesty  for  leaders 
of  the  Communist  Party  convicted  under  the  Smith  Act  ( Daily  Worker, 
Dec.  10, 1952,  p*  4);  also  an  appeal  on  their  behalf  addressed  to  Presi¬ 
dent  Eisenhower  (Daily  People's  World,  Nov.  17,  1954,  p*  2),  Dr. 
DuBois  was  one  of  the  sponsors  of  the  National  Non-Partisan  Com¬ 
mittee  To  Defend  the  Rights  of  the  12  Communist  Leaders,  as  shown 
on  the  back  of  their  letterhead  dated  September  9, 1949. 

“A  statement  on  behalf  of  Eugene  Dennis,  a  Communist,  contained 
the  signature  of  Dr.  DuBois,  identified  as  an  educator  (Daily  Worker 
of  May  5, 1950,  p.  2);  he  signed  a  telegram  of  the  National  Committee 
To  Win  Amnesty  for  Smith  Act  Victims,  greeting  Eugene  Dennis 
on  his  48th  birthday  (Daily  Worker,  August  11,  1952,  p,  3);  Eugene 
Dennis  was  formerly  secretary  general  of  the  Communist  Party. 

The  Daily  Worker  of  August  2,  1949  (p,  2),  disclosed  that  Dr* 
DuBois  endorsed  Benjamin  J.  Davis,  Jr,  well-known  Communist 
leader;  he  was  honorary  chairman  of  the  Committee  To  Defend  V. 
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of  the  Civil  Bights  Congress  (dated  March  20,  1947)  named  Dr* 
DuBols  as  having  defended  Gerhart  Eteler,  Communist*  He  was  one 
of  the  sponsors  of  the  Committee  To  Defend  Alexander  Tractenberg, 
former  member  of  the  national  committee  of  the  Communist  Party 
(Daily  People's  World  of  April  17,  1952,  p.  7;  and  the  Daily  Worker 
of  April  18, 1952,  p.  6). 

"Die  Daily  Worker  of  February  10, 1948  (p*  16),  reported  that  some 
'80  leading  New  York  civic  leaders,  trade  unionists,  and  professionals 
yesterday  joined  Dr*  William  Jay  Schieffelin,  president  emeritus  of  the 
citizens  union,  to  demand  the  prompt  seating  of  Simon  W.  Gerson  to 
the  city  council  seat  made  vacant  by  the  death  of  Councilman  Peter 
V.  Cacchione,  Brooklyn  Communist*  *  9  d  The  civic  leaders'  state¬ 
ment  is  directed  to  Mayor  O'Dwyer  and  city  council  majority  leader 
Joseph  T.  Charkey*  It  is  a  reprint  of  a  letter  to  the  New  Yorlc  Times 
by  Dr*  Schieffelin  in  which  he  charges  that  the  real  reason  for  the 
refusal  to  seal  German  ( sic.  Gerson)  is  "the  current  anthCommunist 
hysteria*”'  Dr*  DuBois  was  named  as  having  signed  the  statement* 
(See  also  advertisement  in  New  York  Times  of  February  19,  1948, 
p*  13). 

"Dr.  DuBois  was  a  member  of  a  committee  formed  to  protest  the 
arrest  of  Pablo  Neruda,  Communist  Chilean  senator  and  world  famous 
poet;  he  signed  a  statement  of  the  organization  in  support  of  Neruda. 
(Doily  Worker  of  April  7, 1948,  p*  13,  and  April  10, 1950,  p*  2>  respec¬ 
tively.  )  He  was  sponsor  of  a  reception  and  testimonial  for  lurry 
Sacher,  defense  attorney  for  the  Communist  leaders*  (Daily  Worker 
of  December  5,  1949,  p.  2.) 

‘When  Earl  Browder  (then  general  secretary.  Communist  Party) 
was  in  Atlanta  Penitentiary  serving  a  sentence  involving  his  fraudulent 
passports,  the  Communist  Party's  front  which  agitated  for  his  release 
was  xnown  as  the  Citizens'  Committee  to  Free  Earl  Browder  (special 
Committee  on  Un-American  Activities  in  Report  1311  of  March  29, 
1944);  the  Attorney  General  of  the  United  States  had  cited  the 
Citizens'  Committee  as  Communist  (  Congressional  Record,  Sept. 
24,  1942,  p.  7887,  and  press  release  of  Apr.  27,  1949)*  Dr*  DuBois 
was  a  member  of  the  Citizens'  Committee^  *  •  in  1942,  as  shown  on 
their  letterhead  dated  February  11,  1942;  be  sponsored  a  dinner  of 
the  group,  according  to  the  Daily  Worker  of  February  5,  1942,  and 
signed  the  call  to  the  National  Free  Browder  Congress*  as  shown  in 
thft  Daily  Worker  of  February  25,  1942,  pages  1  and  4. 

"A  1950  letterhead  of  the  American  Committee  for  Protection  of 
Foreign  Bom  carries  the  name  of  Dr*  W*  E.  B.  DuBois  in  a  list  of 
sponsors  of  that  organization;  the  same  information  appears  on  an 
undated  letterhead  of  the  group,  distributing  a  speech  of  Abner  Green 

i-l.  _ _ _ l a  a  irtfA  ^  *  .1 i  r  .t  i _ „ 


*  [iKti  ta  ra  nyTrTij  9  fereaHliis  wtt  W  iT-FTt  ES1 


Committee  for  Protection  of  Foreign  Bom  dated  April  30, 1951,  names 
him  as  a  national  sponsor  of  the  organization.  He  signed  die  group's 
statement  opposing  die  Hobbs  bill  (Daily  Worker,  July  25, 1950,  p.  4); 
he  signed  their  statement  opposing  denaturalization  (Daily  Worker 
of  August  10,  1950,  p.  5);  and  signed  a  telegram  prepared  and  des¬ 
patched  by  the  organization  to  the  Attorney  General  of  the  United 
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States,  protesting  holding  nine  noncitizens  without  bail  under  the 
McCarran  Act.  (Daily  Worker  of  November  24,  1952,  p.  3.)  He  was 
also  listed  in  the  Daily  Worker  of  October  21,  1954  {p,  2)  as  one  of 
95  sponsors  of  the  National  Conference  to  Defend  the  Rights  of 
Foreign  Bom  Americans,  to  be  held  December  11,  through  12  in  New 
York  City  by  the  American  Committee  for  Protection  of  Foreign  Bom. 

‘The  special  committee  cited  the  American  Committee  for  Protec¬ 
tion  of  Foreign  Bom  as  'one  of  the  oldest  auxiliaries  of  the  Communist 
Party  in  the  United  States'  (report  of  March  29,  1944;  also  cited  in 
report  of  June  25,  1942);  the  Attorney  General  cited  the  organization 
as  subversive  and  Communist  (press  releases  of  June  1  and  September 

21,  1948;  also  redesignated  pursuant  to  Executive  Order  10450,  see 
consolidated  list  of.  April  1,  1954), 

4t  Tor  years,  the  Communists  have  put  forth  the  greatest  efforts  to 
capture  the  entire  American  Labor  Party  throughout  New  York  State. 
They  succeeded  in  capturing  the  Manhattan  and  Brooklyn  sections  of 
the  American  Labor  Party  but  outside  of  New  York  City,  they  have 
been  unable  to  win  control'  (Special  Committees  Report  1311  of 
March  29,  1944).  Dr*  DuBois  spoke  at  a  State  conference  of  the 
American  Labor  Party  (Daily  Worker  of  December  12,  1950,  p.  5); 
he  spoke  at  a  dinner,  April  18,  opening  the  presidential  campaign  in 
New  York  City  (Daily  Worker  of  April  14,  1952,  p.  8,  an  advertisement; 
and  the  Daily  Worker  of  April 21, :  1952,  p.  1);  he  spoke  at  an  election 
rally  in  Madison  Square  Garden,  May  13,'  held  under  the  auspices  of 
the  American  Labor  Party  (Daily  Worker  of  May  8,  1952,  p.  8,  and 
advertisement;  and  May  14,  1952,  p.  1);  and  he  spoke  at  an  election 
rally  in  Madison  Square  Garden,  October  27  (Daily  Worker  of  October 

22,  1952,  p,  8,  an  advertisement;  and  October  29,  1952,  p,  2). 

The  Daily  Worker  of  March  29,  1948  (p.  7),  named  Dr.  DuBois 
as  a  member  of  the  executive  boaitl  And  of  the  Policy  Committee, 
Council'  on  African  Affairs,  he  sighed  the  councils  petition  to  the 
United  Nations  as  shown  in  the  Daily  Worker  of  June  5,  1950  (p,  4); 
drafted  their  statement  against  the  policy  of  the  United  States  in 
Korea  (Daily  Worker  of  July  25, 1950,  p.  3)  and  spoke  at  the  council's 
conference  on  April  24  at  Friendship  Baptist  Church  in  New  York 
City  ( Daily  Worker,  April  23, 1954,  p.  8  and  April  26,  1954,  p,  6).  The 
Attorney  General  cited  the  Council  on  African  Affairs  as  subversive 
and  Communist  (pretfs  releases  of  December  4,1 947,  and  September 
21,  1948);  also  redesignated— consolidated*  list  of  April  J,  1954, 

“The  Attorney  General  cited  the  Jefferson  School  of  Social  Science 
as  an  'adjunct  of  the  Communist  Party'  (press  release  of  Dec.  4,  1947); 
also  redesignated— consolidated  list  of  Apr.  I,  1954);  the  Special  Com¬ 
mittee  reported  that  'at  the  beginning  of  the  present  year,  the  old 
Communist  Party  Workers  School  and  the  School  for  Democracy  were 
merged  into  the  Jefferson  School  of  Social  Science/  (Report  1311  of 
Mar.  29,  1944.)  Dr.  DuBois  was  honored  at  the  Jefferson  School,  as 
shown  in  the  Daily  Worker  on  Feb.  1,  1951  (p.  2);  it  was  announced 
ip  the  Daily  Worker  on  Jan.  2,  1952  (p.  7),  that  Dr.  DuBois  was 
scheduled  to  conduct  a  seminar  on  'Background  of  Africa  Liberation 
Struggles*  at  the  Jefferson  School;  the  Jan.  26,  1952,  issue  of  the  same 
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publication  (p.  7),  named  him  as  a  (acuity  member  of  that  school,  as 
did  the  Worker,  October  4,  1953  (p.  10)  and  the  Daily  Worker,  Oct. 
14, 1953  (p*  8)— advertisement  He  signed  statements  on  behalf  of  the 
Jefferson  School  as  shown  in  the  Daily  Worker,  Nov*  25,  1953  (p.  2) 
and  the  Daily  People's  World,  July  6,  1954  (p*  7). 

"In  a  report  of  the  special  committee,  dated  Mar.  29,  1944,  the  Na¬ 
tional  Council  of  American-Soviet  Friendship  was  cited  as  having 
been,  in  recent  months,  the  Communist  Party's  principal  front  for  all 
things  Russian  (report  dated  Mar*  29,  1944);  the  organization  has 
been  cited  as  subversive  and  Communist  by  the  Attorney  General 
(press  releases  of  Dec.  4,  1947*  and  Sept.  21,  1948;  also  redesignated 
consolidated  list  of  Apr*  1,  1954),  Dr.  DuBois  signed  a  statement  ol 
the  national  council  in  1947  (Daily  Worker,  Oct  17,  1947,  p.  4);  he  , 
signed  the  organizations  statement  protesting  the  Iron  Curtain,  as  re¬ 
ported  in  the  Daily  People's  World  on  May  20,  1948  (p.  5);  be  signed 
a  statement  of  the  council,  praising  Henry  Wallace's  Open  Letter  to 
Stalin  in  May  1948  (from  a  pamphlet  entitled  ‘How  To  End  the  Cold 
War  and  Build  the  Peace/  p.  9);  he  signed  their  statement  calling  for  a 
conference  with  the  Soviet  Union  (Daily  Worker,  June  21,  1948,  p. 
3);  he  signed  their  Roll  Call  for  Peace;  (Daily  Worker  of  Aug*.  31, 
1948,  p*  5);  he  sent  greetings  through  the  national  council  on  the  31st 
anniversary  of  the  Russian  Revolution  ( Daily  Worker*  Nov*  10,  1948, 
p.  11);  he  signed  the  councils  appeal  to  the  United  States  Government 
to  end  the  cold  war  and  arrange  a  conference  with  the  Soviet  Union 
(leaflet  entitled  'End  the  Cold  War— Get  .together  for  Peace/  dated 
December  1948);  he  spoke  at  the  Congress  on  American-Soviet  Rela¬ 
tions,  Dec*  3-5,  1949,  arranged  by  the  national  council  and  signed ‘the 
council's  letter  to  the  American  people,  urging  that  a  unified  demo¬ 
cratic  Germany  be  established  ( Daily  People  s  World,  Aug.  13,  1952, 
pp.  4  and  6). 

"A  letterhead  of  the  Conference  on  Peaceful  Alternatives  to  the 
Atlantic  Pact,  dated  Aug.  21,  1949,  lists  the  name  of  Dr.  W.  E,  B* 
DuBois  as  having  signed  an  open  letter  of  the  organization,  addressed 
to  Senators  and  Congressmen,  urging  defeat  of  President  Truman's 
arms  program;  he  answered  a  questionnaire  of  the  Committee  for  a 
Democratic  Far  Eastern  Policy  in  favor  of  recognition  of  Chinese 
Communist  Government,  as  shown  in  Far  East  Spotlight  for  December 
1949-January  1950  (p.  23). 

“The  Conference  for  Peaceful  Alternatives  to  the  Atlantic  Pact  was 
cited  as  a  meeting  called  hv  the  Daily  Worker  in  July  1949,  to  be  held 
in  Washington,  D.C,,  and  as  having  been  instigated  by  'Communists 
in  the  United  States  (who)  did  their  part  in  the  Moscow  campaign' 
(Committee  on  Un-American  Activities  in  Report  378  on  the  Com¬ 
munist  Peace  Offensive  dated  Apr.  1,  1951).  The  Committee  for  a 
Democratic  Far  Eastern  Policy  has  been  cited  as  Communist  by  the 
Attorney  General  (press  release  of  Apr.  27,  1949);  also  redesignated- 
consolidated  list  of  Apr*  1*  1954. 

“A  page  of  signatures  from  the  Golden  Book  of  American  Friend¬ 
ship  with  the  Soviet  Union,  'sponsored  by  American  friends  of  the 
Soviet  Union,  and  signed  by  hundreds  of  thousands  of  Americans1  was 
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published  in  the  November  1937  issue  of  Soviet  Russia  Today  fp.  79): 
the  Golden  Book  was  to  be  presented  to  President  Kalinin  at  tne  20th 
anniversary  celebration.  He  page  carried  the  title,  4I  hereby  inscribe 
my  name  in  greeting  to  the  people  of  the  Soviet  Union  'on  the  20th 
anniversary  of  the  establishment  of  the  Soviet  Republic/  and  a 
facsimile  of  the  name,  W,  E,  B.  DuBois,  appeared  on  that  page. 

“The  Golden  Book  of  American  Friendship  was  cited  as  a  'Com¬ 
munist  enterprise'  signed  by  "hundreds  of  well-known  Communists 
and  fellow  travels'  ( Special  Committee  on  Un-American  Activities  in 
Report  1311  of  March  29,  1944), 

A  letterhead  of  the  New  York  Committee  To  Win  the  Peace,  dated 
June  1, 1946,  contains  the  name  of  W*  E*  B,  DuBois  in  a  list  of  New 
York  committee  members.  The  National  Committee  To  Win  the  Peace, 
with  which  the  New  York  committee  is  affiliated,  was  cited  as  subver¬ 
sive  and  Communist  by  the  United  States  Attorney  General.  (Press  re¬ 
leases  of  December  4, 1947,  and  September  21, 1943;  also  redesignated 
consolidated  list  of  April  1,  1954.) 

“Dr.  DuBois  sponsored  a  petition  of  the  American  Council  for  a 
Democratic  Greece,  as  disclosed  by  the  Daily  People's  World  of 
August  23, 1948  (p*  2);  he  signed  a  statement  of  the  same  organization, 
condemning  the  Greek  Government,  as  reported  in  the  Daily  Worker 
of  September  2,  1948  (p,  7).  The  American  Council  for  a  Democratic 
Greece  has  been  cited  as  subversive  and  Communist,  an  organization 
formerly  known  as  the  Greefe-American  Council  (Attorney  General 
of  the  United  States  in  press  releases  of  June  1  and  September  21, 
1948);  also  redesignated— consolidated  of  April  1,  1954, 

“Dr.  DuBois  was  a  sponsor  cl  a  conference  of  the  National  Council 
of  Arts,  Sciences  and  Professions,  October  9-10,  1948,  as  shown  in  a 
leaflet  entitled  To  Safeguard  These  Rights/  published  by  the  Bureau 
of  Academic  Freedom  of  the  National  Council;  a  letterhead  of  the 
National  Council  (received  for  files^January  1949)  named  him  as  a 
member-at-large  of  that  organization;  he  was  named  as  vice  chairman 
of  the  group  on  the  leaflet,  Policy  andProgram  Adopted  by  the  Na¬ 
tional  Convention,  1950;  a  letterhead  of  the  same  organization's  south¬ 
ern  California  chapter,  dated  April  24,  1959,  lists  him  as  a  member- 
at-large  of  the  national  council;  ne  was  elected  vice  chairman  of  the 
group  in  1950  (Daily  Worker,  May  1, 1950,  p,  12);  a  letterhead  of  the 
group  dated  July  28/1950,  names  him  as  vice  chairman  of  the  group; 
he  endorsed  a  conference  on  equal  Negroes  in  the  arts, 

sciences,  and  professions  sponsoredT13ythe  New  York  Council  of  the 
Arts,  Sciences,  and  Professions  (Daily  Worker,  November  9,  1951/  p* 
7);  the  call  to  the  conference  contains!  the  same  information.  A  letter¬ 
head  of  the  national  council,  dated  December  7,  1952,  named  him"  as 
vice  chairman,  . 

“The  call  to  a  Scientific  and  Cultural  Conference  for  World  Peace, 
issued  by  the  National  Council  of  the  Arts,  Sciences,  and  Professions 
for  New  York  City,  March  25-27,  1949,  as  well  as  the  conference  pro¬ 
gram  (p.  12),  and  the  Daily  Worker  of  February  21,  1949  (p.  9), 
named  Dr.  DuBois  as  one  of  the  sponsors  of  that  conference;  he  was 
a  member  of  the  program  committee  of  the  conference,  honorary  chair- 
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man  of  the  panel  at  cultural  and  scientific  conference  (program,  p. 
7),  and  spoke  on  the  Nature  of  Intellectual  Freedom  at  that  con¬ 
ference  (p,  78  of  the  edited  report  of  the  conference  entitled  'Speaking 
for  Peace  ), 

“The  National  Council  of  the  Arts,  Sciences,  and  Professions  was 
cited  as  a  Communist-front  organization  by  the  Committee  on  Un- 
American  Activities  in  its  review  of  the  Scientific  and  Cultural  Con¬ 
ference  for  World  Peace,  released  April  19,  1949;  in  the  same  review, 
the  Scientific  and  Cultural  Conference  was  cited  as  a  Communist  front 
which  'was  actually  a  supermobilization  of  the  inveterate  wheelhorses 
and  supporters  of  the  Communist  Party  and  its  auxiliary  organizations/ 

“The  Daily  People’s  World  of  October  28,  1947  (p,  4),  named  Dr* 
DuBois  as  one  of  the  sponsors  of  a  national  conference  of  the  Civil 
Rights  Congress  in  Chicago,  November  21-23,  1947;  he  sponsored 
their  Freedom  Crusade  (Daily  Worker,  Dec*  15,  1948,  p*  2);  the  call 
to  a  Bill  of  Rights  Conference,  called  by  the  Civil  Rights  Congress, 
for  July  16-17,  1949,  in  New  York  City,  named  him  as  one  of  the 
sponsors  of  that  conference;  the  program  of  the  National  Civil  Rights 
Legislative  Conference,  January  18-19,  1949,  called  by  the  Civil  Rights 
Congress,  lists  him  as  one  of  the  conference  sponsors;  he  was  chairman 
of  a  conference  of  the  Congress,  as  reported  in  the  Worker  of  January 
2, 1949  (p.  5);  Dr*  DuBois  was  defended  by  the  Civil  Rights  Congress 
(Daily  Worker,  Feb*  13, 1951,  p.  3);  he  signed  the  organization’s  open 
letter  to  J*  Howard  McGrath,  U.S.  Attorney  General,  on  behalf  of  the 
four  jailed  trustees  of  the  bail  fund  of  the  Civil  Rights  Congress  of 
New  York  (advertisement  paid  for  by  contributions  of  signers  which 
appeared  in  the  Evening  Star  on  Oct  30, 1951,  p.  A-7);  he  participated 
in  the  organization’s  sixth  anniversary  dinner  in  New  York  City,  March 
26,  1952  (Daily  Worker,  Mar*  28,  1952,  p ,  4)* 

“The  Civil  Rights  Congress  was  formed  in  1946  as  a  merger  of  two 
other  Communist-front  organizations,  the  International  Labor  Defense 
and  the  National  Federation  for  Constitutional  Liberties;  it  is  'dedi¬ 
cated  not  to  the  broader  issues  of  civil  liberties,  but  specifically  to  the 
defense  of  individual  Communists  and  the  Communist  Fart/  and 
'controlled  by  individuals  who  are  either  members  of  the  Communist 
Party  or  openly  loyal  to  it’  (Kept*  1115  of  the  Committee  on  Un- 
American  Activities,  dated  Sept  2, 1947);  the  Attorney  General  cited 
the  congress  as  subversive  and  Communist  (press  releases  of  Dec,  4, 
1947  and  Sept*  21, 1948);  also  redesignated— consolidated  list  of  April 
1, 1954* 

“Dr.  DuBois  spoke  in  Washington,  D.C*,  on  May  9, 1947,  under  the 
auspices  of  the  Washington  Book  Shop,  as  shown  by  a  leaflet  of  the 
Book  Shop,  cited  as  subversive  and  Communist  by  the  Attorney 
General;  it  had  previously  been  cited  by  the  Attorney  General  as 
follows:  Evidence  of  Communist  penetration  or  control  is  reflected 
in  the  following:  Among  its  stock  the  establishment  has  offered  prom¬ 
inently  for  sale  books  and  literature  identified  with  the  Communist 
Party  and  certain  of  its  affiliates  and  front  organization’  (press  releases 
of  Dec*  4, 1947,  and  Sept.  21, 1948;  also  redesignated— consolidated  list 
of  Apr*  1,  1954;  and  the  Congressional  Record  of  Sept.  24,  1942,  p. 
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7688,  respectively).  The  special  committee  cited  the  Washington  Book 
Shop  as  a  Communist-front  organization  (report  of  Mar.  29,  1944). 

"The  Workers  Book  Shop  catalog  for  1948  (p.  5),  advertised  Dr. 
DuBois*  'The  World  and  Africa'  for  sale;  the  1949-50  catalog  (p.  11) 
advertised  his  ‘Black  Folk  Then  and  Now/  the  Worker  for  March  1, 
1953  (p.  16),  carried  an  advertisement  of  Dr.  DuBois*  books.  The 
Battle  for  Peace*  and  'Blade  Reconstruction’  on  sale  at  (he  Workers 
Book  shop,  New  York  City.  The  Workers  Book  Shoos  are  a  chain  of 
Communist  bookshops  which  are  official  outlets  for  Communist  litera¬ 
ture. 

"As  shown  on  the  following  sources,  Dr.  DuBois  was  a  member  of 
tiie  advisory  council  of  Soviet  Russia  Today:  letterhead  of  the  publica¬ 
tion  dated  September  8, 1947;  a  letterhead  of  September  30, 1947;  and 
an  undated  letterhead  received  April  1948.  The  Daily  People's  World 
of  November  6,  1952  (p.  7),  reported  that  Dr.  DuBois  had  written 
an  article  for  the  November  issue  of  New  World  Review;  and  his  article 
entitled  ‘Normal  United  States-China  Relations'  appeared  in  the  issue 
of  August  1954  (pp.  13-15).  He  was  also  shown  by  the  Daily  Worker 
of  October  20, 1954  (p.  7),  as  ooeof  those  who  attended  the  annual 
banquet  held  by  New  World  Review  on  October  14  at  which  special 
tribute  was  paid  to  Mr.  and  Mrs.  Paul  Robeson.  Soviet  Russia  Today 
bas  been  cited  as  a  Communist-front  publication  by  the  special  com¬ 
mittee  in  reports  of  March  29, 1944,  and  June  25,  1942;  the  Committee 
on  Un-American  Activitiesalso  cited  it  as  a  Communist-front  publica¬ 
tion  in  a  report  dated  October  23, 1949.  Soviet  Russia  Today  changed 
its  name  to  New  World  Review,  effective  with  the  March  1951  issue. 

The  Daily  Worker  of  July  8, 1951  (p.  7),  reported  that  Dr,  DuBois 
was  author  of  the  pamphlet,  ‘I  Take  Mv  Stand  for  Peace/  published  by 
the  New  Country  Publishers,  official  Communist  Party  publishing 
house  which  has  published  the  works  Of  William  Z.  Foster  and  Eugene 
Dennis,  Communist  Party  chairman  and  executive  secretary,  respec¬ 
tively.  (Committee  on  Un-American  Activities  in  its  report  of  May 
11,1948.) 

"In  1947  and  1948,  Dr.  DuBois  was  contributing  editor  on  the  staff 
of  New  Masses  magazine  and  later,  of  Masses  ana  Mainstream,  (New 
Masses,  July  22,  1647,  p.  2;  Masses  and  Mainstream,  Mar.  1948,  vol. 
1,  No.  1;  ana  issue  of  August  1950,  p.  1;  June  1954,  inside  front  cover.) 
He  contributed  articles  to  die  following  issues  of  New  Masses  and 
Masses  and  Mainstream-New  Masses  for  September  10,  1946  (p,  3) 
and  June  10, 1947  (p.  20);  Masses  and  Mainstream  for  April  1951  (pp. 
10-16);  and  February  1952  (pp.  8-14). 

"In  1940,  Dr.  DuBois  signed  New  Masses’  letter  to  President  Roose¬ 
velt  as  shown  in  New  Masses  for  April  2, 1940  (p.  21 ) ;  he  was  honored 
at  a  dinner  In  New  York  City,  January  14,  1946,  arranged  by  New 
Masses  and  at  which  awards  were  made  for  greater  interracial  under¬ 
standing  (Daily  Worker  of  Jan.  7,  1946,  p.  ll,  cols.  1  and  2):  he 
endorsed  New  Masses,  as  reported  in  the  Daily  Worker  of  April 
7,  1947  (p.  11):  he  sponsored  a  plea,  for  financial  support  of  New 
Masses,  as  disclosed  in  the  issue  of  that  publication  for  Apr.  8,  1947 
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(p*  9);  he  received  the  New  Masses  award  for  his  contribution  in  pro¬ 
moting  democracy  and  interracial  unity  at  the  publication's  second 
annual  awards  dinner  (New  Masses  of  Nov.  18,  1947,  p.  7);  the 
February  1953  issue  of  Masses  and  Mainstream  carried  a  chapter  from 
Dr.  DuBois*  book,  The  Soul  of  Black  Folk/  written  50  years  ago 
(Daily  Worker,  Feb.  23,  1953*  p.  7);  he  was  author  of  'In  Battle  for 
Peace/  described  as  the  story  of  his  83d  birthday,  and  which  was 
published  by  Masses  and  Mainstream  ( the  Daily  worker  of  June  18* 
1952,  p.  7;  Daily  People's  World  of  Sept.  17,  1952,  p<  7;  the  Daily 
Worker  of  Sept.  23, 1952,  p.  7;  and  the  Worker  of  Dec.  21, 1952,  p.  7). 

“The  Attorney  General  of  the  United  States  cited  New  Masses  as  a 
Communist  periodical  (Congressional  Record,  September  24,  1942, 
p.  7688);  the  special  committee  cited  it  as  a  nationally  circulated 
weekly  journal  of  the  Communist  Party  (report  of  March  29,  1944; 
also  cited  In  reports  of  January  3, 1939  and  June  25, 1942.)  Beginning 
with  the  March  1948  issue.  New  Masses  and  Mainstream  (Marxist 
quarterly)  consolidated  into  what  is  now  known  as  Masses  and  Main¬ 
stream,  with  the  announcement  that  here, :  proudly,  in  purpose  even 
if  not  in  identical  form,  is  a  magazine  that  combines  and  carries 
forward  the  37-year-old  tradition  of  New  Masses  and  the  more  recent 
literary  achievement  of  Mainstream.  We  have  regrouped  our  energies, 
not  to  retire  from  the  battle  but  to  wage  it  with  fresh  resolution  ana 
confidence'  (Masses  and  Mainstream  for  March  1948,  p.  3)* 

“A  letterhead  of  the4  Committee  To  Secure  Justice  in  the  Rosenberg 
case,  dated  March  15, 1952,  carried  the  name  of  Dr.  W*  E.  B.  DuBois 
in  a  list  of  sponsors;  he  joined  in  a  request  of  that  committee  for  a 
new  trial  for  Ethel  and  Julius  Rosenberg  (Daily  Worker  of  June  2, 
1952,  p*  6);  he  participated  in  a  rally  October  23  in  New  York  (Sty, 
to  demand  clemency  for  the  Rosen  bergs  (Daily  Worker,  Oct.  27, 
1952,  p.  8) ;  he  signed  an  amicus  curiae  brief  presented  to  Supreme 
Court  in  Washington,  D.C,  urging  a  new  trial  for  the  Rosenbergs 
(Daily  Worker  of  November  10,  1952,  p.  3;  and  the  Daily  Peoples 
World  of  November  13,  1952,  p.  8).  He  wrote  an  article  entitled  -A 
Negro  Leader's  Plea  To  Save  Rosenbergs'  (The  Worker  of  November 
10,  1952,  p.  3M);  and  the  Daily  Worker  of  January  21,  1953  (p.  7), 
reported'  that  he  had  urged  clemency  for  the  Rosenbergs. 

The  Daily  Worker  of  April  11,  1949  (p,  5),  reported  that  Dr., 
DuBois  was  a  member  of  the  Sponsoring  Committee  of  the  World 
Peace  Congress  in  Paris;  he  was  cochaiiman  of  the  American  Sponsor¬ 
ing  Committee  of  the  Congress,  as  disclosed  ori  a  leaflet  entitled  World 
Congress  for  Peace,  Paris/  April  20-23,  1949,  he  was  proposed  as  a 
candidate  for  the  World  Peace  Prize,  awarded  by  the  World  Peace 
Congress  (Daily  People's  World  of  December  7,  1951,  p.  4);  he  was 
a  member  of  the  Executive  Committee  of  the  World  Peace  Congress 
( Daily  Worker  of  September  14, 1950,  p.  5);  he  was  one  of  the  sponsors 
of  the  Second  World  Peace  Congress  in  Sheffield,  England  (Daily 
Worker  of  October  19,  1950,  p.  3);  he  was  elected  to  the  Presiding 
Committee  of  the  World  Peace  Congress  (Daily  Worker  of  November 
17, 1950,  p.  1);  he  was  a  member  of  the  World  Peace  Council  of  that 
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Congress  (Dally  Worker  of  November  24, 1950,  p.  9);  a  mimeographed 
letter  dated  December  1,  1950,  contains  his  name  in  a  list  of  sponsors 
of  the  American  Sponsoring  Committee  for  Representation  at  the 
World  Peace  Congress. 

“Dr.  DuBois  was  a  member  of  U.S*  Sponsoring  Committee  of  the 
American  Intercontinental  Peace  Conference  ( Daily  Worker  of  Decem¬ 
ber  28, 1951,  p.  2,  and  February  6, 1952,  p,  2);  the  Peace  Conference 
was  called  by  the  World  Peace  Council,  formed  at  the  conclusion  of 
the  Second  World  Peace  Congress  in  Warsaw;  he  Was  awarded  the 
International  Peace  Prize  for  world  figures”  by  die  World  Peace 
Council  (Daily  People's  World  of  January  29, 1953,  p.  7);  the  Worker 
of  February  8,  1953,  p.  5;  and  Daily  People’s  World,  November  25, 
1953,  p.  4).  He  awarded  the  Stalin  Peace  Prize  for  1953  to  Howard 
Fast  in  ceremonies  held  in  the  Hotel  McAlpin  in  April  1954.  (See 
Daily  Worker,  April  26,  1954,  pp.  3  and  6  and  the  Worker,  May  9, 
1954  p  9  ) 

"The  Daily  Worker  of  June  20, 1050  (p.  2),  reported  that  Dr.  DuBois 
signed  the  World  Peace  Appeal;  the  same  information  appears  on  an 
undated  leaflet  of  the  enterprise,  received  by  this  committee  September 
11, 1050.  A  mimeographed  list  of  individuals  who  signed  the  Stock¬ 
holm  World  Appeal  To  Outlaw  Atomic  Weapons,  received  for  filing 
October  23, 1050,  contains  the  name  of  Dr.  DuBois,  He  was  Chairman 
of  the  Peace  Information  Center  where  the  Stockholm  peace  petition 
was  made  available.  (Daily  Worker  of  May  25,  1950,  p.  2;  and  August 
16,  1050,  p.  5.) 

"The  World  Peace  Congress  which  was  held  in  Paris  France,  April 
20-23,  1049,  was  cited  as  a  Communist  front  among  the  ‘peace’  con¬ 
ferences  which  ‘have  been  organized  under  Communist  initiative  in 
various  countries  throughout  the  world  as  part  of  a  campaign  against 
the  North  Atlantic  Defense  pact’  ( Committee  on  Un-American  Activi¬ 
ties  in  reports  of  April  16, 1649;  July  13, 1950;  and  April  1, 1951).  The 
World  Peace  Council  was  formed  at  the  conclusion  of  the  Second 
World  Peace  Congress  in  Warsaw  and  was  heralded  by  the  Moscow 
radio  as  the  expression  of  the  determination  of  the  peoples  to  take  into 
their  own  hands  the  struggle  for  peace.*  (Committee  on  Un-American 
Activities  in  a  report  dated  April  1, 1951.) 

"The  World  Peace  Appeal  was  cited  as  a  petition  campaign  launched 
by  the  Permanent  Committee  of  the  World  Peace  Congress  at  its  meet¬ 
ing  in  Stockholm,  March  16-19,  1950;  it  ‘received  the  enthusiastic 
approval  of  every  section  of  the  international  Communist  hierarchy’ 
ana  was  lauded  in  the  Communist  press,  putting  every  individual 
Communist  on  notice  that  he  "has  the  duty  1 6  rise  to  this  appeal.'’  ’ 
(Committee  on  Un-American  Activities  in  its  report  of  April  1, 1951.) 

"The  American  Peace  Crusade,  organized  in  January  1951,  was  cited 
as  an  organization  which  ‘the  Communists  established  as  a  new  instru¬ 
ment  for  their  “peace”  offensive  in  the  United  States’ (Committee  on 
Un-American  Activities  in  its  reports  of  Feb.  19/ 1651,  and.  Apr.  1, 
1951);  Dr,  DuBois  was  one  of  the  sponsors  of  the  crusade  (Daily 
Worker  of  Feb.  1, 1951,  p.  2);  minutes  of  the  sponsors  meeting  which 
was  held  in  Washington,  D.C.,  March  15;  1951  (p.  4),  nainea  him  as 
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one  of  (he  initiators  of  the  crusade  and  also  as  having  been  proposed 
as  cochainnan  of  that  meeting;  he  was  a  sponsor  of  the  American 
People's  Congress  and  Exposition  for  Peace,  which  was  held  in 
Chicago,  June  29-July  1, 1951,  called  by  the  American  Peace  Crusade 
to  advance  the  theme  of  world  peace  (Daily  Worker,  Apr.  22,  1951, 
2;  May  1,  1951,  p.  11;  the  American  Peace  Crusade,  May  1951,  pp. 
and  4;  the  Daily  Worker  of  May  9, 1951,  p.  4;  Daily  Worker  of  June 
11, 1951,  p.  2;  a  leaflet  of  the  congress;  Daily  Worker  of  July  1, 1951, 
p.  3;  a  leaflet  entitled  “An  Invitation  to  American  Labor  To  Participate 
in  a  Peace  Congress":  the  call  to  the  American  People’s  Congress;  the 
Daily  Worker  of  July  3,  1951,  p.  2).  He  signed  a  petition  of  the 
crusade,  calling  on  President  Truman  and  Congress  to  seek  a  big- 
power  pact  (Daily  Worker,  Feb.  1, 1952,  d.  1);  he  attended  a  meeting 
of  Delegates  Assembly  for  Peace,  called  by  the  crusade  and  held  in 
Washington,  D.C.,  April  1  (Daily  Worker,  Apr.  3, 1952,  p.  3);  he  was 
cue  of  the  sponsors  of  a  peace  referendum  jointly  with  the  American 
*  Peace  Crusade  to  make  the  end  of  the  Korean  war  •  major  issue  in  the 
1952  election  campaign  (Daily  People’s  World  of  Aug.  25, 1952,  p.  8). 

“Dr.  DuBois  Issued  a  statement  on  the  death  of  Stalin  which  read 
in  part  as  follows;  ‘Let  all  Negroes,  Jews,  and  foreign  bora  who  have 
suffered  in  America  from  prejudice  and  intolerance  remember  Joseph 
Stalin’  (Daily  Worker  of  Mar.  9,  1953,  p.  3);  the  Daily  Worker  of 
January  18, 1952  (p.  8),  reported  that  he  had  renewed  nis  fight  for  a 
passport  in  order  to  attend  the  American  Intercontinental  Peace  Con¬ 
ference  in  Bio  de  Janeiro;  it  was  reported  in  the  Washington  Evening 
Star  on  May  10, 1952  (p,  B-21),  that  Dr.  DuBois  was  refused  admission 
to  Canada  to  attend  the  Canadian  Peace  Congress  because  he  refused 
to  undergo  an  examination  by  the  Canadian  Immigration  Sendee.  On 
September  14,  1952,  the  Worker  (p.  M6)  reported  that  Dr.  DuBois 
had  experienced  passport  difficulties  when  leaving  the  United  States; 
and  on  May  4,  1953  (p.  2),  the  Daily  Worker  reported  that  U.S. 
Delegate  Betty  Sanders  tola  the  opening  session  of  the  Continental 
Cultural  Congress  in  Santiago,  Chile,  that  DuBois  would  have  attended 
in  person  ‘as  well  as  in  spirit/  if  he  had  not  been  denied  a  passport.” 

According  to  Webster  s  New  Collegiate  Dictionary,  "subversion" 
means  “act  of  subverting,  or  a  state  of  being  subverted;  overthrow; 
utter  ruin;  destruction.  That  which  subverts. 

Hie  time  element  would  prevent  my  reading  all  of  these  citations 
on  the  various  individuals  who  compose  die  high  echelon  of  this 
organization.  I  will,  however,  read  excerpts  from  some  of  them  and 
would  like  to  ask  later  for  permission  to  incorporate  each  of  diem  In 
full  in  the  Record.  - 

^OCTOBER  13  1955 

“SUBJECT;  ARTHUR  B.  SFINGARN,  national  president, 
member  of  board  of  directors,  NAACP,  1961. 

*'The  public  record!,  flies  ind  publlntloni  of  this  committee  cunuln  the  following  Information  con- 
Mining  the  subject  individual.  TtJi  report  should  not  be  oooitrued  as  representing  the  results  of  an 
luvtsiigatlon  by  or  findings  of  this  committee.  It  should  be  noted  that  the  individual  la  not  necessarily 
a  Commnnlit*  a  Communm  sympathim*  or  ■  fcltow-travder  unless  otherwise  indicated. 

Arthur  B.  Spingam  is  listed  as  an  individual  participating  in  the 
Conference  on  Africa,  held  by  the  Council  on  African  Affairs  in  Niew 
York  City,  April  14,  1944,  according  to  the  Council's  pamphlet,  for  a 
New  Africa  (p.  37).  17 
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^The  Attorney  General  of  the  United  States  cited  the  Council  on 
African  Affairs  as  subversive  and  Communist  in  letters  to  the  Loyalty 
Review  Board,  released  December  4,  1947,  and  September  21,  1948* 
The  Attorney  General  redesignated  the  organization  April  27,  1953, 
pursuant  to  Executive  Order  No,  10450,  and  included  it  on  the  April 
1, 1954,  consolidated  list  of  organizations  previously  designated, 

*An  undated  leaflet,  'The  Only  Sound  Policy  for  a  Democracy^  and 
the  Daily  Worker  of  March  18,  1945  (p*  2),  listed  Arthur  Spingarn, 
president  NAACP,  New  York,  N.Y*,  as  one  who  signed  a  statement 
of  the  National  Federation  for  Constitutional  Liberties  supporting  the 
War  Department's  order  on  granting  commissions  *  *  0  to  members  of 
the  Armed  Forces  who  have  been  members  of  or  sympathetic  to  the 
views  of  the  Communist  Party,  An  advertisement  in  the  New  York 
Times,  April  1,  1946  (p.  16),  listed  Arthur  B,  Spingarn  as  a  signer  of 
a  statement  of  A©  National  Federation  for  Constitutional  Liberties 
opposing  use  of  injunctions  in  labor  disputes* 

*The  Attorney  General  cited  the  National  Federation  for  Constitu¬ 
tional  Liberties  as  subversive  and  Communist  in  letters  released 
December  4,  1947,  and  September  21,  1948;  redesignated  April  27, 
1953,  and  included  on  the  April  1,  1954,  consolidated  list.  The  group 
was  cited  previously  by  the  Attorney  General  as  part  of  what  Lenin 
called  the  solar  system  of  organizations,  ostensibly  having  no  connec¬ 
tion  with  the  Communist  Party,  by  which  Communists  attempt  to 
create  sympathizers  and  supporters  of  their  program*  (Congressional 
Record,  September  24, 1942,  p.  7687*)  The  special  Committee  on  Un- 
American  Activities,  in  its  report  of  March  29,  1944  (p.  50),  cited  the 
National  Federation  as  "one  of  the  viciously  subversive  organizations 
of  the  Communist  Party/  The  Committee  on  Un-American  Activities, 
in  its  report  of  September  2,  1947  (p.  3),  cited  the  National  Federa¬ 
tion  *  *  *  as  among  a  "maze  of  organizations*  which  were  "spawned 
for  the  alleged  purpose  of  defending  civil  liberties  in  general  but 
actually  intendea  to  protect  Communist  subversion  from  any  penalties 
under  the  law/ 

“An  undated  letterhead  of  the  Public  Use  of  Arts  Committee  listed 
Arthur  B.  Spingarn  as  a  sponsor  of  the  organization.  The  Special 
Committee  on  Un-American  Activities,  in  Its  report  of  March  29, 1944 
(p,  112),  cited  the  Public  Use  of  Arts  Committee  as  a  Communist  front 
which  was  organized  by  the  Communist-controlled  Artists  Union” 

“FEBRUARY  13, 1956* 

"SUBJECT!  GRACE  B*  FENDERSON,  national  vice  presi¬ 
dent,  NAACP,  1961. 

"The  public  rcronb*  At**  thd  publications  of  this  committee  tatifaip  the  following  information  con- 
ceding  the.  iuhj«t  individual*  Thi*  report  ihotrfd  not  be  Construed  »■  representing  the  rctulu  of  an 
invdfigitioQ  by  or  finding*  of  thi*  committee.  It  dhould  be  noted  that  the  individual  ti  aot  OHOfarlfr 
a  Comuuhlitp  t  Communis;  sympithlitr,  or  a  felloir  -  traveler  pjileu  otberwiit  Indicated* 

"The  pamphlet  Tor  a  New  Africa’  (p.  37),  proceedings  of  the 
Conference  on  Africa  held  under  auspices  of  the  Council  on  African 
Affairs,  April  14, 1944,  named  Mrs.  Grace  B,  Fenderson  as  a  conference 
participant. 

"The  Attorney  General  of  the.  United  States  cited  the  Council  On  - 
African  Affairs  as  subversive  and  Communist  in  letters  to  the  Loyalty 
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Review  Board,  released)  December  4,  1947,  and  September  21, 194$; 
redesignated  April  27,  1953,  pursuant  to  Executive  Order  No.  10450, 
and  included  on  the  April  1,  1954,  consolidated  list  of  organizations 
previously  designated. 


„  "FEBRUARY  13, 1956. 

SUBJECT:  A.  PHILIP  RANDOLPH,  national  vice  presi¬ 
dent,  NAACP,  1961. 

“The  public  recordi,  Airs  and  publication*  ef  thli  committee  contiia  the  following  Enfotmrtlon  con* 
celling  the  lubject  Individual,  Thii  report  should  not  be  conitnitd  as  ttpretcntlnf  the  mulls  of  in 
Jnvntipitipn  by  or  Andinjn  of  this  committee.  It  should  be  noted  that  the  individual  is  not  ivwesutlli 
■  Crmmunltt.  ji  Communist  tyttpathlitr,  et  *  feltow-imvekr  unless  otherwise  Indlciml. 

Worker  of  September  12,  1950  (p.  2),  reported  that  A* 
Philip  Randolph,  president,  AFL  Brotherhood  of  Sleeping  Car  Porters, 
opposed  the  jailing  of  the  Communist  leaders. 

nHie  Attorney  General  of  the  United  States  reported  that  A,  Philip 
Randolph,  president  of  the  National  Negro  Congress,  refused  to  run 
in  April  1940  'on  the  ground  that  it  was  "deliberately  packed  with 
Communists  and  Congress  of  Industrial  Organizations  members  who 
were  either  Communists  or  sympathizers  with  Communists^ ’  (Com* 
sessional  Record,  Sept.  24, 1942,  pp.  7687  and  7688). 

"Walter  S.  Steele,  in  testimony  in  public  hearings.  Committee  on 
Un-American  Activities,  July  21,  1947  (p.  92),  referred  to  A.  Philip 
Randolph  as  follows: 

*  'A.  Philip  Randolph,  one-time  president  of  the  National  Negro 
Congress,  resigned  his  position  because  of  the  Communist  control 
thereof.  At  the  time  of  ms  resignation*  at  a  meeting  held  in  Washing¬ 
ton,  D.C.,  he  charged  that  the  congress  was  controlled  by  the  Com¬ 
munist  Party,  through:  which  he  found  it  was  chiefly  financed/ 

"George  K,  Hunton,  testified  in  public  hearings,  Committee  on  Un- 
American  Activities,  July  13, 1949  (p.  451),  concerning  the  Communist 
infiltration  of  the  National  Negro  Congress  with  reference  to  A,  FhiHp 
Randolph  as  follows: 

"  *ln  the  National  Negro  Congress  they  did  make  progress.  That 
was  a  Sound,  constructive  organization  started  about  10  years  ago. 
It  was  a  good  organization,  wth  a  sound,  constructive  program,  and 
the  Commies  moved  in,  and  within  a  year  and  a  half  the  white  Com¬ 
munist  members  completely  out-numbered  the  Negro  members  and 
and  took  over.  Be  it  said  to  his  credit  that  the  then  president.  A,  Philip 
Randolph,  roundly  denounced  them  and  then  resigned*  and  said  no 
longer  would  the  National  Negro  Congress  represent  the  feeling  of 
the  Negro  people  who  organized  it  *  *^/ 

"Manning  Johnson  testified  in  public  hearings,  Committee  on  Un- 
American  Activities,  July  14,  1949,  as  follows  concerning  the  National 
Negro  Congress  and  A.  Philip  Randolph: 

'Mr.  Tavenner.  What  was  the  relationship  of  the  commission 
(Negro  Commission  of  the  Communist  Party)  to  the  American  Negro 
Labor  Congress,  the  League  of  Struggle  for  Negro  Rights,  and  the 
National  Negro  Congressr 

**Mr.  Johnson*  The  Negro  League  was  formed  by  the  Communist 
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Petty,  and  its  program  was  identical  with  the  program  of  the  Cun* 
munist  Party  for  the  Negro. 

“The  majority  of  members  of  the  American  Negro  Labor  Congress 
were  Communists  or  fellow-travelers.  It  was  a  very  narrow,  sectarian 
organization,  and  the  party  decided  to  change  its  name  and  broaden 
its  activities,  so  the  name  was  changed  to  the  League  of  Struggle  for 
Nemo  Rights.  •  •  * 

xhe  League  of  Struggle  for  Negro  Rights  was  never  successful  in 
penetrating  any  broad  sections  of  the  Negro  people,  It  remained  a 
very  narrow  and  sectarian  organization.  So  the  party,  after  having 
received  the  open  letter,  which  was  really  drawn  in  Moscow  ana 
called  for  breaking  away  from  narrow  organizations,  in  line  with  this 
open  letter,  at  a  meeting  of  the  national  committee  which,  as  1  recall, 
was  in  the  latter  part  of  1934  or  early  part  of  1935,  we  discussed  the 
general  situation  among  Negroes,  and  the  conclusion  was  that  there 
was  considerable  unrest  among  them  and  that  the  time  was  historically 
right  for  the  formation  of  a  broad  and  all-inclusive  organization. 

‘As  a  result  of  that  discussion  and  that  conclusion,  the  national 
committee  of  the  party,  upon  the  recommendation  of  one  of  the  mem¬ 
bers  of  the  Negro  commission  present  at  that  meeting,  decided  to  set 
up  the  National  Negro  Congress.  The  national  committee  gave  James 
W.  Ford  the  responsibility,  along  with  the  Negro  commission  of  the 
national  committee,  to  form  that  congress. 

“'We  were  fishing  around  for  someone  to  head  the  congress,  and 
we  found  there  was  no  finer  person  to  get  who  was  not  a  member  of 
the  party  than  A.  Pliilig  Randolph.  Be  was  approached  and  agreed. 


"  The  third— and  fatal— National  Negro  Congress  was  held  in  Wash¬ 
ington,  D.C.  The  Communists  had  become  so  drunk  with  power,  and 
they  felt  they  had  such  strong  control  over  the  congress,  that  they 
thought  they  could  walk  roughshod  over  the  liberals,  and  they  antago¬ 
nized  A.  Philip  Randolph  and  he  began  to  fight  James  W.  Ford  and 
others. 

“‘James  W.  Ford  and  others  insisted  I  fight  A,  Philip  Randolph, 
and  I  refused  to  do  so,  and  at  that  time  I  predicted  they  were  on  the 
road  to  breaking  up  the  congress. 

"  The  fight  widened  to  such  an  extent  that  Randolph  began  to  speak 
openly  against  Communist  domination.  I  used  to  wonder  how  Ran¬ 
dolph  could  be  so  naive  as  to  not  know^it  was  a  Communist-front 
organization. 

*  ‘Before  the  third  congress  met,  we  got  wind  that  Randolph  was 
going  to  resign.  We  had  Communists  go  to  that  congress  representing 
various  paper  organizations  so  as  to  give  diem  control  in  voting. 

"*When  Randolph  saw  the  congress  was  packed  with  Communists, 
Randolph  resigned  and  walked  out  •  *  *.*  (Pp.  510—512.) 

"A.  Philip  Randolph  supported  a  statement  to  Congress  issued  by 
the  American  League  Against  War  and  Fascism  against  neutrality 
measures  as  reported  by  the  Dally  Worker  of  February  27, 1937  (p.  2). 
the  Dafly  Worker  of  April  22, 1938  (p.  2),  reported  that  A.  Philip 
Randolph  was  one  of  the  signers  of  a  letter  urging  open  hearings  on 
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the  neutrality  act  which  was  sent  to  Congress  under  auspices  of  the 
American  League  for  Peace  and  Democracy.  A.  Philip  Randolph  wag 
nominated  as  a  member  of  the  National  Labor  Committee  of  the 
American  League  for  Peace  and  Democracy  held  in  Washington, 
D.C.,  January  6-8,  1939,  as  shown  by  the  pamphlet,  *7%  Million  4  *  * 

ip.  32  ).  Letterheads  of  the  China  Aid  Council  of  the  American  League 
>r  Peace  and  Democracy  dated  May  18,  1938;  and  June  11,  1938, 
name  him  as  a  sponsor  of  the  council.  He  was  a  sponsor  of  the  Easter 
drive  of  the  China  Aid  Council  of  the  American  League  *  4  4,  as 
shown  by  the  Daily  Worker  of  April  8, 1938  ( p.  2),  A  photostaric  copy 
of  a  letterhead  of  the  American  League  for  Peace  and  Democracy 
dated  April  6,  1939,  listed  A.  Philip  Randolph  as  a  national  sponsor 
of  that  organization. 

"The  Attorney  General  of  the  United  States  cited  the  American 
League  Against  War  and  Fascism  as  subversive  and  Communist,  in 
letters  to  the  Loyalty  Review  Board,  released  December  4,  1947  and 
September  21,  1948.  The  organization  was  redesignated  by  the  At¬ 
torney  General  April  £7, 1953,  pursuant  to  Executive  Order  No.  10450, 
and  included  it  on  the  April  1, 1954,  consolidated  list  of  organizations 
previously  designated.  Tne  organization  was  cited  previously  by  die 
Attorney  General  as  a  Communist-front  organization  (in  re  Harry 
Bridges,  May  28,  19*2,  p.  10).  The  Special  Committee  on  Un-Ameri¬ 
can  Activities,  in  its  report  dated  March  29,  1944  (p.  53),  cited  the 
American  League  Against  War  and  Fascism  as  ‘organized  at  the  First 
U.S.  Congress  Against  War  which  was  held  in  New  York  City,  Septem¬ 
ber  29  to  October  1, 1933.  Four  years  later  at  Pittsburgh,  November 
26-28,  1937,  the  name  of  the  organization  was  changed  to  the  Ameri¬ 
can  League  for  Peace  and  Democracy.  4  4  4  It  remained  as  completely 
under  tne  control  of  Communists  when  the  name  was  changed  as  it 
had  been  before.’ 

"The  Attorney  General  cited  the  American  League  for  Peace  and 
Democracy  as  subversive  and  Communist  in  letters  released  June  1 
and  September  21,  1948;  redesignated  April  27,  1953,  and  included 
on  the  April  1, 1954,  consolidated  list.  The  Attorney  General  cited  the 
group  previously  as  established  in  the  United  States  in  1937  as  suc¬ 
cessor  to  the  American  League  Against  War  and  Fascism  'in  an  effort 
to  create  public  sentiment  on  behalf  of  a  foreign  policy  adapted  to 
die  interests  of  the  Soviet  Union  4  4  4  The  American  League  for 
Peace  and  Democracy  4  4  4  was  designed  to  conceal  Communist 
control,  in  accordance  with  the  new  tactics  of  die  Communist  Inter¬ 
national’  ( Congressional  Rnoonn,  Sept.  24, 1942,  pp.  7683  and  7684). 
The  special  Committee  on  Un-American  Activities  in  its  report  of 
January  3,  1939  (pp.  69-71),  cited  the  American  League  for  Peace 
and  Democracy  as  ’the  largest  of  the  Communist-front  movements 
in  the  United  States.’ 

"A  letterhead  of  the  organization.  Commonwealth  College,  dated 
January  1, 1940,  listed  A.  Philip  Randolph  as  a  member  of  the  National 
Advisory  Committee.  He  endorsed  the  reorganization  plan  of  Com¬ 
monwealth  College,  as  shown  by  the  August  IS,  1937,  issue  of  Fort- 
nighdy,  a  publication  of  the  college  (p.  3). 
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“The  special  Committee  on  Un-American  Activities  cited  Common* 
wealth  College  as  a  Communist  enterprise  in  its  report  of  March  29, 
1944  (pp.  70  and  -167),  Hie  Attorney  General  cited  the  Common¬ 
wealth  College  as  Communist  in  a  letter  released  April  27,  1949; 
redesignated  April  27,  1953,  and  included  on  the  April  1,  1954,  con¬ 
solidated  list. 

“An  undated  leaflet  of  the  League  for  Mutual  Aid  listed  A.  Philip 
Randolph  as  a  member  of  the  executive  committee  of  that  organization. 
He  was  a  guest  of  honor  at  the  17th  annual  dinner  of  the  League  for 
Mutual  Aid  held  February  1, 1937,  as  shown  by  New  Masses,  January 
28, 1937  (p,  37). 

"The  Leagueufor  Mutual  Aid  was  cited  as  a  Communist  enterprise 

S'  the  special  Committee  on  Un-American  Activities  in  its  report  of 
arch  29, 1944  (p,  70). 

“A.  Philip  Randolph  was  a  sponsor  of  the  Medical  Bureau  and  North 
American  Committee  To  Aid  Spanish  Democracy,  as  shown  by  letter¬ 
heads  of  the  organization  dated  July  6,  1938,  and  February  2,  1939. 
The  Daily  Worker  of  June  2,  1938  (p.  5),  reported  that  A.  Philip 
Randolph  was  a  supporter  of  a  meeting  of  the  Medical  Bureau  *  *  *, 
"In  1937-38,  the  Communist  Party  threw  itself  wholeheartedly  into 
the  campaign  for,  in  support  of  the  Spanish  Loyalist  cause,  recruiting 
men  ana  organizing  multifarious  so-called  relief  organizations.’  Among 
these  was  the  Medical  Bureau  and  North  American  Committee  To 
Aid  Spanish  Democracy.  (Special  Committee  on  Un-American  Activi¬ 
ties,  report  Mar.  29, 1944,  p.  82.) 

“New  Masses  for  October  26,  1937  (p.  11),  reported  that  A.  Philip 
Randolph  was  chairman  of  the  National  Negro  Congress.  A.  Philip 
Randolph  was  president  of  the  National  Negro  Congress,  as  shown  by 
the  Daily  Worker  of  January  1, 1938  (p.  4),  January  13, 1938  (p.  3), 
April  19,  1938  (p.  3),  and  the  pamphlet.  Second  National  Negro 
Congress,  October  1937.  He  was  president  of  the  Third  National  Negro 
Congress,  as  reported  by  the  June  1940  issue  of  the  Communist  (p. 
548).  The  official  proceedings  of  the  1930  National  Negro  Congress 
(p.  41),  listed  A.  Philip  Randolph  as  a  member  of  the  national  execu¬ 
tive  council  of  the  organization.  He  spoke  at  a  gathering  of  the  con¬ 
gress,  as  reported  by  the  Dally  Worker  of  March  8, 1938  (p.  3).  The 
Daily  Worker  of  February  15,  1938  (p.  7),  reported  that  A.  Philip 
Randolph  contributed  to  the  official  proceedings  of  the  Second  Na¬ 
tional  Negro  Congress. 

"The  Attorney  General  died  the  National  Negro  Congress  as  sub¬ 
versive  and  Communist  in  letters  released  .December  4,  1947,  and 
September  21,  1948;  redesignated  April  27, 1953,  and  included  on  the 
April  1, 1954,  consolidated  list.  The  organization  was  cited  previously 
by  the  Attorney  General  as  a  Communist-front  group  (  Congressional 
Record,  Sept.  24,  1942,  pp.  7687  and  7088).  The  special  Committee 
on  Un-American  Activities,  in  its  report  of  January  3,  1939  (p.  81), 
cited  the  National  Negro  Congress  as  ’the  Communist-front  movement 
in  the  United  States  among  Negroes  *  *  V 
"A.  Philip  Randolph  was  a  consultant  of  the  Panel  on  Citizenship 
and  Civil  liberties  of  the  Southern  Conference  for  Human  Welfare,  as 
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shown  by  an  official  report  of  die  organization,  dated  April  10-21, 
1942.  The  call  to  the  second  conference.  Southern  Conference  for 
Human  Welfare,  April  14-16,  1940,  listed  A.  Philip  Randolph  as  a 
sponsor  of  that  conference. 

The  special  Committee  on  Un-American  Activities,  in  Its  report  of 
March  29,  1944  (p,  147),  cited  the  Southern  Conference  for  Human 
Welfare  as  a  Communist  front  which  received  money  from  die  Robert 
Marshall  Foundation,  one  of  the  principal  sources  of  funds  by  which 
many  Communist  fronts  operate.  The  Committee  on  Un-American 
Activities,  in  its  report  of  June  12, 1947,  cited  the  Southern  Conference 
for  Human  Welfare  as  a  Communist-front  organization  'which  seeks 
to  attract  southern  liberals  on  the  basis  of  its  seeming  interest  in  the 
problems  of  the  South’  although  its  'professed  interest  in  southern 
welfare  is  simply  an  expedient  for  larger  trims  serving  the  Soviet 
Union  and  its  subservient  Communist  Party  in  the  United  States.’ 

"The  Daily  Worker,  issues  of  March  28,  1938  (p.  3)  and  April  4, 
1938  (p.  3),  listed  A.  Philip  Randolph  as  a  sponsor  of  the  World  Youth 
Congress.  The  special  Committee  on  Un-American  Activities,  in  its 
report  of  March  29,  1944  (p.  183),  cited  the  World  Youth  Congress 
as  a  Communist  conference  held  in  the  summer  of  1938  at  Vassar 
College. 

“A,  Philip  Randolph  signed  a  petition  of  the  American  Friends  of 
Spanish  Democracy  to  lift  the  arms  embargo  as  shown  by  die  Daily 
Worker  of  April  8, 1638  (p.  4).  The  special  Committee  on  Un-Ameri¬ 
can  Activities,  in  its  report  of  March  29, 1944  (p.  82),  cited  the  Ameri¬ 
can  Friends  of  Spanish  Democracy  as  follows:  In  1937-38,  die  Com¬ 
munist  Party  threw  itself  wholeheartedly  into  the  campaign  for  the 
support  of  die  Spanish  Loyalist  cause,  recruiting  men  and  organizing 
multifarious  so-called  relief  organizations  *  •  *  such  as  *  *  "  American 
Friends  of  Spanish  Democracy* 

"A.  Philip  Randolph  is  listed  as  a  sponsor  on  a  letterhead  of  the 
American  Relief  Ship  for  Spain  dated  September  3,  1938.  The  Ameri¬ 
can  Relief  Ship  for  Spain  was  dted  as  ‘one  of  die  several  Communist 
Party  front  enterprises  which  raised  funds  for  Loyalist  Spain  (or  rather 
raised  funds  for  die  Communist  end  of  that  civil  war) .’  (Special  Com¬ 
mittee  on  Un-American  Activities  Report,  Mar.  29,  1944,  p.  102.) 

The  proceedings  of  the  Congress  of  Youth  of  the  American  Youth 
Congress,  July  1-5, 1939  (p.  3),  listed  A.  Philip  Randolph  as  a  signer 
of  the  call  to  die  congress. 

"A.  Philip  Randolph  was  a  sponsor  of  the  Conference  on  Pan-Ameri¬ 
can  Democracy  (letterhead,  Nov,  16,  1938).  The  booklet.  Those 
Americans  Say,  published  by  the  Coordinating  Committee  To  lift  the 
Embargo,  named  him  a«  a  representative  individual.  He  was  a  sponsor 
of  the  Greater  New  York  Emergeruy  Conference  on  Inalienable  Rights 
(program  of  conference,  Feb.  12,  1940). 

The  Conference  on  Pan-American  Democracy  (known  also  as 
Council  for  Pan-American  Democracy)  was  cited  as  subversive  find 
Communist  by  the  Attorney  General  in  letters  released  June  1  and 
September  21, 1948}  redesignated  April  27, 1953,  .pursuant  to  Executive 
Order  No.  10450.  The  special  Committee  on  Un-American  Activities, 
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in  its- report  of  March  29,  1944  (pp,  191  and  164),  cited  the  organiza¬ 
tion  as  a  Communist  front  which  defended  Carlos  Luiz  Prestes,  a 
Brazilian  Communist  leader  and  former  member  of  the  executive  com¬ 
mittee  of  the  Communist  International. 

“The  special  Committee  on  Un-American  Activities,  in  its  report  of 
March  29, 1944  (pp.  137  and  138),  cited  the  Coordinating  Committee 
To  Lift  the  (Spanish)  Embargo  as  one  of  a  number  of  front  organiza¬ 
tions  set  up  during  the  Spanish  civil  ufar  by  the  Communist  Party  in 
the  United  States  and  through  which  the  party  carried  on  a  {peat 
deal  of  agitation. 

“The  Greater  New  York  Emergency  Conference  on  Inalienable 
Rights  was  cited  as  a  Communist  front  which  was  succeeded  by  the 
National  Federation  for  Constitutional  Liberties  (special  committee 
report,  Mai.  29, 1944,  pp.  96  and  129).  The  Committee  on  Un-Ameri¬ 
can  Activities,  in  its  report  of  September  2,  1947  (p.  3),  cited  the 
Greater  New  York  Emergency  Conference  on  Inalienable  Rights 
among  a  'maze  of  organizations^  which  were  'spawned  for  the  alleged 
purpose  of  defending  civil  liberties  in  general,  but  actually  intended 
to  protect  Communist  subversion  from  any  penalties  under  the  law/ 

"A.  Philip  Randolph  was  a  sponsor  of  the  Spanish  Refugee  Relief 
Campaign,  as  shown  by  the  hack  cover  of  a  pamphlet,  Children  in 
Concentration  Camps.  He  signed  the  call  to  a  United  May  Day  con¬ 
ference,  according  to  the  Daily  Worker  of  March  17,  1937  (p.  4). 
An  undated  letterhead  of  the  United  May  Day  Committee  listed  him 
as  chairman. 

“The  special  Committee  on  Un-American  Activities  cited  the  Spanish 
Refugee  Campaign  as  a  Communist-front  organization  ( report,  Jan. 
3, 1940,  p.  9).  f 

“The  United  May  Day  conference  was  cited  as  ‘engineered  by  the 
Communist  Party  for  its  1937  May  Day  demonstrations’  and  also 
organized  by  the  party  In  1938  (special  committee  report,  Mar.  29, 
1944,  pp.  124  and  139). 

“The  Attorney  General  cited  the  United  May  Day  Committee  as 
subversive  and  among  the  affiliates  and  committees  of  the  Communist 
Party,  U.S.A.,  which  seeks  *to  alter  the  form  of  government  of  the 
United  States  by  unconstitutional  means/  (Letter  released  December 
4,  1947;  redesignated  April  27,  1953,  and  included  on  the  April  1, 
1954,  consolidated  list. ) 

“The  Daily  Worker  of  January  23,  1937  (p.  3),  announced  that  A, 
Philip  Randolph  was  scheduled  to  speak  at  tne  Southern  Negro  Youth 
Congress,  Richmond,  Va.,  February  12-14.  The  People  Versus  H.C.L/ 
listed  him  as  a  sponsor  of  the  Consumers  National  Federation.  He  was 
shown  as  a  sponsor  of  the  Public  Use  of  Arts  Committee  on  an  un¬ 
dated  letterhead  of  that  organization. 

“The  Southern  Negro  Youth  Congress  was  cited  as  subversive  and 
among  the  affiliates  and  committees  of  the  Communist  Party  U.S.A., 
which  seeks  to  alter  the  form  of  government  of  the  United  states  by 
unconstitutional  means.  (Attorney  General,  letter  released  December 
4,  1947;  redesignated  April  27,,  1953,  and  included  on  April  1,  1954, 
consolidated  list.)  The  special  Committee  on  Un-iAmerican  Activities, 
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in  its  report  of  January  3, 1040  (p.  9),  cited  the  Southern  Negro  Youth 
Congress  as  a  Communist-front  organization.  The  Committee  on  Un- 
American  Activities,  in  its  report  of  April  17,  1047  (p.  14),  dted  the 
Southern  Negro  Youth  Congress  as  ‘surreptitiously  controlled'  by  the 
Young  Communist  League. 

“The  Consumers  National  Federation  was.  cited  as  a  Communist- 
front  group  by  the  special  committee  in  its  report  of  March  20,  1044 
(p.  155). 

"Public  Use  of  the  Arts  Committee  was  cited  as  a  Communist  front 
by  the  special  committee  in  its  report  of  March  29. 1944  (p.  112)." 

'  ”  "FEBRUARY  13  1050. 
“SUBJECT:  L.  PEARL  MITCHELL,  national  vice  presi¬ 
dent,  NAACP,  1961. 

"The  public  recovdi,  Ala  and  publication*  of  ihh  committee  contain  the  follow! Df  information  con¬ 
cerning  the  subject  individual.  This  report  ttauld  on  bn  uoitrued  u  rrproc ndog  the  remit*  of  »n 
dovetUfitlap  by  or  fladlngf  at  chi*  committee'  It  *bould  be  noted  that  (ho  Individual  i*  not  n«a*ully 
*  CommunUt,  *  Communiit  aympilbiur,  or  a  fellow-traveler  unlfiM  otherwire  Indicated. 

"The  Daily  Worker  of  April  18, 1036  (p.  3},  named  L.  Pearl  Mitchell, 
identified  as  national  director  of  the  National  Association  for  the 
Advancement  of  Colored  People,  as  chairman  of  a  committee  for  a 
benefit  dance  which  was  held  by  the  Joint  Scottsboro  Defense  Com¬ 
mittee,  Cleveland,  Ohio,  for  die  purpose  of  raising  money  to  be  sent  to 
New  York. 

“The  Scottsboro  Defense  Committee  was  cited  as  a  Communist  front 
by  the  special  Committee  on  Un-American  Activities  in  its  reports  of 
January  3,  1939  (p.  82):  and  March  29, 1044  (p.  177). 

“Miss  L.  Pearl  MiteheU,  of  Cleveland,  Ohio,  was  one  of  the  endorsers 
of  the  National  Negro  Congress,  as  shown  by  the  call  for  National 
Negro  Congress,  Chicago,  In.,  February  14,  1936. 

“The  National  Negro  Congress  was  cited  as  subversive  and  Com¬ 
munist  by  the  Attorney  General  of  the  United  States  in  letters  to  the 
Loyalty  Review  Board,  released  December  4, 1947,  and  September  21, 
1048:  also  included  in  the  Attorney  General's  consolidated  list  of  April 
1,  1954. 

“The  special  Committee  on  Un-American  Activities  stated  that  ‘the 
officers  of  the  National  Negro  Congress  are  outspoken  Communist 
sympathizers,  and  a  majority  of  those  on  the  executive  board  are  out¬ 
right  Communists’  (special  Committee  on  Un-American  Activities, 
report,  January  3,  1939,  n.  61:  also  dted,  reports,  January  3,  1040,  p. 
9;  June  25,  1642,  p.  20;  March  29, 1944,  p.  180;  and  included  in  the 
Attorney  General's  consolidated  list  of  April  1,  1954)." 

"FEBRUARY  13, 1956. 

“SUBJECT:  BISHOP  W.  J.  WALLS,  national  vice  president, 
NAACP,  1961. 

"The  public  record),  Ala  and  publication*  of  (hi*  committee  contain  the  following  Information  con* 
caning  (he  fubjcct  Individual.  ThJi  report  should  not  be  tcuumied  u  repraenting  the  remit*  of  an 
investigation  by  or  finding*  of  thl*  committee.  It  tbould  be  noted  that  the  individual  li  net  necewu-lly 
a  Commuolir,  a  Communist  sympathizer,  or  •  fellow-traveler  uniat  otbcrwbc  ludlcatcd. 

As  shown  in  Soviet  Russia  Today  for  December  1042  (p.  42),  W. 

b  Walls  was  a  sponsor  of  the  Congress  of  American-Soviet  Friendship, 
e  was  named  as  a  sponsor  of  the  National  Council  of  American- 
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Soviet  Friendship  on  a  letterhead  of  the  group  dated  March  13,  1946, 
and  a  memorandum  issued  by  the  organization  March  18, 1946, 

'The  National  Council  of  American-Soviet  Friendship  was  cited  as 
subversive  and  Communist  by  the  Attorney  General  of  the  United 
States  (press  releases  of  December  4,  1947,  and  September  21,  1948; 
also  included  on  consolidated  list  of  April  1,  1954);  the  special  Com* 
mittee  on  Un-American  Activities  cited  the  National  Council  •  *  * 
{in  a  report  dated  March  29,  1944)  as  having  been  'in  recent  months, 
the  principal  front*  of  the  Communist  Party* 

"Bishop  W,  J,  Walls,  Chicago,  III  supported  the  National  Negro 
Congress,  as  shown  in  the  Daily  Worker  of  February  3,  1936  (p.  2), 
The  National  Negro  Congress  was  cited  as  subversive  and  Communist 
by  the  Attorney  General  or  the  United  States/  press  releases  of  Decem¬ 
ber  4, 1947,  and  September  21, 1948;  also  included  on  consolidated  list 
of  April  1,  1954);  the  Attorney  General  had  previously  cited  the  Na¬ 
tional  Negro  Congress  as  'sponsored  and  supported  by  the  Communist 
Party'  (Congressional  Record,  Sept.  24,  1942,  pp,  7887-7688),  The 
Special  Committee  cited  the  National  Negro  Congress  as  'the  Com¬ 
munist-front  movement  in  the  United  States  among  Negroes*  (report  of 

January  3,  1939;  also  cited  in  reports  of  January  3,  1940;  January  3, 
941;  June  25, 1942;  and  March  29, 1944)* 

"A  petition  to  the  United  Nations,  drafted  and  circulated  by  the 
Council  on  African  Affairs,  contained  the  signature  of  Bishop  W.  J. 
Walls,  according  to  the  Daily  Worker  of  June  5,  1950  (p,  4),  The 
Attorney  General  cited  the  council  as  subversive  and  Communist 
(press  releases  of  December  4,  1947,  and  September  21,  1948;  also 
consolidated  list  of  April  1,  1954). 

"Bishop  Walls  also  signed  a  statement  of  the  National  Committee 
To  Defeat  the  Mundt  ( anti-Communist)  Bill,  according  to  the  Daily 
Worker  of  April  3,  1990  (p,  4)*  The  national  committee  *  *  #  was 
cited  by  the  Committee  on  Un-American  Activities  as  ‘a  registered 
lobbying  organization  which  has  carried  out  the  objectives  of  the  Com¬ 
munist  Party  in  its  fight  against  antisubversive  legislation*  (report  of 
the  Committee  on  Un- American  Activities  on  the  National  Committee 
To  Defeat  the  Mundt  Bill,  released  December  7,  1950)* 

Tdentifieid  as  secretary  of  the  board  of  bishops,  A.M.E.  Zion  Church, 
Bishop  W,  J.  Walls  was  named  as  having  endorsed  the  World  Peace 
Appeal  (undated  leaflet  received  by  the^ committee  September  11, 
1950),  and  the  Daily  Worker  of  August  14,  1950  (p.  2),  The  World 
Peace  Appeal  was  cited  as  a  petition  campaign  launched  by  the 
Permanent  Committee  of  the  World  Peace  Congress  at  its  meeting  in 
Stockholm,  March  16-19,  1950;  as  having  ‘received  the  enthusiastic 
approval  of  every  section  of  the  international  Communist  hierarch)/; 
as  having  been  lauded  in  the  Communist  press,  putting  ‘every  in¬ 
dividual  Communist  on  notice  that  he  “has  the  duty  to  raise  to  this 
appear1;  and  as  having  'received  the  official  endorsement  of  the  Su¬ 
preme  Soviet  of  the  U.S.S.R,  *  •  *’  ( report  of  the  Committee  on  Un- 
American  Activities  on  the  Communist  Peace  Offensive,  April  1, 1951). 

"Bishop  Walls  was  one  of  the' sponsors  of  the  American  .Sponsoring 
Committee  for  Representation  a i  the  World  Peace  Congress,  as  shown 
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on  a  mimeographed  letter  of  December  1, 1950;  he  was  a  delegate  to 
the  World  Peace  Congress,  as  shown  In  the  Daily  Worker  of  Novem¬ 
ber  7, 1950  (p.  2);  he  signed  a  protest  made  by  the  American  Sponsor¬ 
ing  Committee  for  Representation  at  the  World  Peace  Congress  (Daily 
People's  World  of  Nov.  20, 1950,  p.  2).  The  protest  was  made  against 
exclusion  by  the  British  Government  of  more  than  90  Americans,  five- 
sixths  of  the  U.S.  delegation  to  the  World  Peace  Congress.  In  the 
latter  two  sources,  he  was  identified  as  secretary  of  the  board  of 
bishops  of  A.M.E.  Zion  Church. 

“The  World  Peace  Congress  was  cited  as  a  Communist  front  among 
the  'peace  conferences’  which  “have  been  organized  under  Communist 
initiative  in  various  countries  throughout  the  world  as  part  of  a  cam¬ 
paign  against  the  North  Atlantic  Defense  Pact’  (report  of  the  Com¬ 
mittee  on  Un-American  Activities  dated  April  1, 1951). 

“According  to  the  Daily  Worker  of  October  28, 1949  (p.  2),  Bishop 
W.  J.  Walls,  of  Chicago,  endorsed  Beniamin 1  Davis,  Jr.,  Communist, 
and  urged  his  reelection  to  the  New  York  City  Council.  Benjamin  J. 
Davis  was  1  of  the  11  leaders  of  die  Communist  Party  on  trial” 

“FEBRUARY  13,  1956.. 

“SUBJECT;  JOHN  HAYNES  HOLMES,  national  vice  presi¬ 
dent,  NAACP,  1954-61. 

“TU  public  record*,  filet  md  publication!  of  tbb  cttnnlttcc  cootala  the  following  iofonnitioft  con¬ 
cerning  the  mbjtct  individual.  Tbn  report  ihouM  not  be  construed  u  representing  the  rcvtih*  of  tfl 
investigation  by  or  findings  of  thii  committee.  It  ihould  be  noted  that  the  individual  la  sot  neccuartly 
a  Comtmmjit,  a  Communist  sympathizer,  or  a  fdJoir-trivtter  unlm  otherwise  indicated* 

"Rev.  John  Haynes  Holmes  was  shown  to  be  .  a  member  of  the  ad¬ 
visory  board,  of  the  American,  Committee  for  Protection  of  Foreign 
Bom  on  a  letterhead  of  the  organization  dated  April  27,  1938*  on  a 
letterhead  dated  January  1940,  and  in  the  call  to  the  third  annual 
conference*  The  American  Committee  for  Protection  of  Foreign  Bom 
was  cited  as  subversive  and  Communist  by  the  Attorney  General  of 
the  United  States  (letters  to  Loyalty  Review  Board,  released  June  1 
and  September  21,  1948;  also  included  in  consolidated  list  released 
April  1,  1954).  The  special  Committee  on  Un-American  Activities 
cited  the  organization  as  "one  of  the  oldest  auxiliaries  of  the  Com¬ 
munist  Party  in  the  United  States*  (report,  March  29,  1944,  p/155; 
also  cited  in  report,  June  25, 1942,  p.  13). 

“In  a  bulletin,  Spot  News  (p.  1),  John  Haynes  Holmes  was  listed 
as  a  sponsor  of  the  American  Committee  to  Save  Refugees,  which  was 
cited  as  a  Communist  front  by  the  Special  Committee  on  Un-American 
Activities,  report,  March  29, 1944  (pps*  49, 112, 129, 133, 138, 167, 180). 

“A  letterhead  dated  November  18,1936,  showed  John  Haynes  Holmes 
to  be  a  member  of  the  general  committee  of  the  medical  bureau, 
American  Friends  of  Spanish  Democracy.  "New  Masses*  (January  5, 
1937,  p.  31)  also  listed  John  Haynes  Holmes  as  a  member  of  the 
general  committee  of  that  organization.  Tn  1937-38,  the  Communist 
Party  threw  itself  wholeheartedly  into  the  campaign,  for  the  Support 
of  the  Spanish  Loyalist  cause,  recruiting  men  aha  organizing  multi* 
farious  so-called  relief  organizations  *  *  *  such  as  V*  *  American 
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Friends  of  Spanish  Democracy*  (special  committee  on  Un-American 
Activities,  report,  March  29, 1944,  p»  82), 

"The  Daily  Worker  {January  11,  1937,  p.  2)  reported  that  John 
Haynes  Holmes  was  a  sponsor  of  the  New  York  City  Conference 
Against  War  and  Fascism.  The  Daily  Worker  (February  23,  1938, 
p*  2)  reported  that  he  signed  a  letter  which  was  sponsored  fay  the 
American  League  for  Peace  and  Democracy.  A  contribution  from  him 
appeared  in  Fight  (September  1935,  p,  2),  a  magazine  published 
fay  the  American  League  Against  War  and  Fascism;  he  was  identified 
as  minister,  Community  Church,  New  York.  The  following  is  quoted 
from  an  editorial  comment  on  the  article: 

*Tn  a  recent  sermon  Dr.  Holmes  made  an  eloquent  appeal  for  unity 
of  Christians  and  Communists  in  opposition  to  the  forces  of  reaction 
driving  toward  war  and  fascism,  and  in  struggle  for  the  achievement 
of  a  better  world  based  on  brotherhood  and  cooperation  among  men. 

"  If  churchmen  will  unite  with  Communists,  Socialists,  trade  union* 
fats,  and  everyone  else  opposed  to  war  and  fascism,  our  forces  will  be 
tremendously  strengthened,  and  war  and  fascism  will  not  be  inevitable. 
Already  the  American  League  Against  Wax  and  Fascism  has  brought 
together  in  its  ranks  people  of  diverse  political  and  religious  beliefs, 
liberals,  radicals,  and  revolutionists,  of  all  races  and  creeds  *  *  *. 

*TThe  American  League  Against  War  and  Fascism  was  organized 
at  the  First  United  States  Congress  Against  War  which  was  held  in 
New  York  City,  September  2^  to  October  1,  1933,  Four  years  later  at 
Pittsburgh,  November  26-28,  1937,  the  name  of  the  organization  was 
changed  to  the  American  League  for  Peace  and  Democracy.  There 
was,  however,  no  fundamental  change  in  the  character  of  the  organiza¬ 
tion,  It  remained  as  completely  tinder  the  control  Of  Communists  when 
the  name  was  changed  as  it  had  been  before*  (special  committee 
report;  Mar,  29, 1944,  p,  53;  also  dted  in  reports,  Jan.  3,  1939,  pp,  69 
and  121;  Jan,  3,  1940,  p.  10;  June  25,  1942,  p.  14).  The  Attorney 
General  of  the  United  States  dted  the  league  as  subversive  and  Com¬ 
munist  (letters  to  Loyalty  Review  Board,  released  Dec.  4,  1947,  and 
Sept.  21, 1948;  also  included  in  consolidated  list  released  Apr.  1,  1954). 
The  Attorney  General  dted  it  as  a  'Communist-front  Organization,  in 
re  Hairy  Bridges,  May  28, 1842  (p.  10)  and  said  it  was  ‘established  in 
the  United  States  in  an  effort  to  create  public  sentiment  on  behalf  of 
a  foreign  policy  adapted  to  the  interests  of  the  Soviet  Union'  (  Con¬ 
gressional  Record,  Sept.  24,  1942,  p,  7683). 

*The  Daily  Worker  (Sept.  24,  1940,  p.  5)  reported  that  an  open 
letter  sponsored  by  the  Communist  Party  and  the  American  Civil 
Liberties  Union,  demanding  discharge  of  Communist  Party  defendants 
in  Fulton  and  Livingston  Counties,  was  signed  by  John  Haynes 
Holmes. 

The  Daily  Worker  of  February  13,  1937  (p,  2),  reported  that 
‘aroused  by  the  Fascist  tactics  displayed  by  the  Brazilian  Government 
in  its  treatment  of  hundreds  of  political  prisoners  held  without  trial 
since  November  1935,  outstanding  among  them  Luiz  Carlos  Prestes, 
leader  of  the  liberation  movement  of  the  Brazilian  people,  and  Arthur 
Ewert,  ex-deputy  in  the  German  Reichstag,  outstanding  Americans  have 
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signed  their  names  to  a, cable  of  protect  forwarded  to  President  Vargas 
of Brazil/  Among  those  named  as  signers  was  Dr.  John  Hayes  Holmes. 
Community  Church,  A  letterhead  dated  November  16,  1938,  of  the 
conference  on  Pan  American  Democracy,  listed  John  Haynes  Holmes 
as  a  sponsor.  The  Attorney  General  cited  this  organization  as  subver¬ 
sive  and  Communist  (letters  to  Loyalty  Review  Board,  released  June 
1  and  Sept.  21,  1948;  also  included  in  consolidated  list  released  Apr. 
1, 1954).  The  special  Committee  on  Un-American  Activities  cited  die 
organization  as  a  Communist  front  which  defended  Carlos  Luiz 
Prestes,  a  Brazilian  Communist  leader  and  former  member  of  the 
executive  committee  of  the  Communist  International  (report.  Mar,  29, 
1944,  pp.  161  and  164;  also  cited  in  report,  June  25,  1942*  p.  18). 

“The  Daily  Worker  of  February  13,  1930  (p,  2),  reported  that  Dr. 
John  Haynes  Holmes  was  a  member  of  the  Descendants  of  the  Ameri¬ 
can  Revolution.  The  Daily  Worker  (Jan.  21, 1938,  p.  2),  also  referred 
to  him  as  a  sponsor  and  as  a  member  of  the  advisory  board  of  that 
organization.  A  pamphlet,  Descendants  of  the  American  Revolution 
(back  page),  listed  him  as  a  member  of  the  advisory  board  of  the 
organization.  The  special  committee  (report.  Tune  25,  1942,  pp.  IS 
ana  16)  cited  the  Descendants  of  the  American  Revolution  as  ‘a  Com¬ 
munist-front  organization  set  up  as  a  radical  imitation  of  the  Daughters 
of  the  American  Revolution.  The  descendants  have  uniformly  adhered 
to  the  line  of  the  Communist  Party.  *  *  The  educational  director  *  *  * 
is  one  Howard  Solzam,  an  instructor  at  the  Communist  Party's  Workers 
School  in  New  York/ 

“A  program  of  the  conference  (February  12,  1940),  named  John 
Haynes  Holmes  as  a  sponsor  of  the  Greater  New  York  Emergency  Con¬ 
ference  on  Inalienable  Rights.  This  conference  was  cited  by  the  special 
Committee  on  Un-American  Activities  as  a  Communist  front  which 
was  succeeded  by  the  National  Federation  for  Constitutional  Liberties 
(report,  March  29,  1944,  pp*  96  and  129)*  It  was  also  cited  by  the 
congressional  Committee  on  Un-American  Activities  (report  No.  1115, 
September  2,  1947,  p*  3)* 

An  open  letter  to  tile  U.  S.  Senate,  initiated  and  distributed  by  the 
National  Emergency  Conference  for  Democratic  Rights,  in  protest 
of  the  Dempsey  deportation  bill  and  the  McCormack  rider  attached 
to  the  Walter  espionage  bilk  was  signed  by  the  Reverend  John  Haynes 
Holmes  (photostat  of  open  letter).  Tt  will  be  remembered  that  during 
the  days  of  the  infamous  Soviet-Nazi  Pact,  the  Communists  built 
protective  organizations  known  as  the  National  Emergency  Con¬ 
ference,  the  National  Emergency  Conference  for  Democratic  Rights, 
which  culminated  in  the  National  Federation  for  Constitutional  liber¬ 
ties'  (Committee  on  Un-American  Activities,  report  No.  1115,  Septem¬ 
ber  2,  1947,  p*  12).  The  special  committee  cited  the  National  Emer¬ 
gency  Conference  *  *  *  as  a  Communist  front  in  the  report  of  March 
29,  1644  (pp*  48  and  102). 

The  Daily  Worker  of  February  8*  1939  (p.  7),  reported  that  John 
Haynes  Holmes  was  contributor  to  a  booklet  published  by  the  League 
of  American  Writers.  Hie  league  was  cited  as  a  Communist-front 
organization  in  three  reports  of  the  special  committee  (report,  January 
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%  1940,  p.  9;  June  25, 1942,  p.  19;  March  29, 1944,  p.  48).  It  was  cited 
as  subversive  and  Communist  by  the  Attorney  General  (letters  to 
Loyalty  Review  Board,  released  June  1,  and  September  21,  1948;  also 
included  in  consolidated  list  released  April  1,  1954).  Previously,  the 
Attorney  General  (  Congressional  Record,  September  24,  1942,  pp. 
7685  and  7686)  stated  that  the  overt  activities  of  the  league  leave 
little  doubtof  its  Communist  control.' 

“An  undated  letterhead  listed  John  Haynes  Holmes  as  sponsor  of 
the  New  York  Tom  Mooney  Committee,  which  was  cited  as  a  Com* 
munist  front  by  the  special  committee  (report,  March  29, 1944,  p.  154). 

"An  undated  leaflet  published  by  the  Citizens’  Ccmmitttee  to  Free 
Earl  Browder  named  Dr.  John  Haynes  Holmes,  Community  Church, 
New  York  City,  among  those  who  appealed  to  President  Roosevelt  for 

S'  istice  in  the  Browder  case.  The  Citizens’  Committee  to  Free  Earl 
rowder  was  cited  as  Communist  by  the  U.S.  Attorney  General  (Con¬ 
gressional  Record,  September  24,  1942,  p.  7687;  letter  to  Loyalty 
Review  Board,  released  April  27,  1949;  also  included  in  consolidated 
list  released  April  1, 1954).  ‘When  Earl  Browder  (then  general  secre¬ 
tary,  Communist  Party)  was  in  Atlanta  Penitentiary  serving  a  sentence 
involving  his  fraudulent  passports,,  the  Communist  Party’s  front  which 
agitated  for  his  release  was  known  as  the  Citizens’  Committee  to 
Free  Earl  Browder  •  *  *’  (special  committee  report,  March  29,  1944). 

“Soviet  Russia  Today  for  December  1933  (p.  17)  listed  John  Haynes 
Holmes  among  the  endorsers  of  the  National  Committee,  Friends  of 
the  Soviet  Union.  A  pamphlet  Issued  by  the  Friends  of  the  Soviet 
Union  entitled  'Welcome.  “Land  of  Soviets”  Moscow-New  York  1929’ 
listed  John  Haynes  Holmes  as  a  member  of  the  Reception  Committee 
for  the  Soviet  Flyers.  The  Attorney  General  cited  Friends  of  the  Soviet 
Union  as  Communist  (letters  to  Loyalty  Review  Board,  released 
December  4, 1947,  June  1  and  September  21,  1948;  also  included  in 
consolidated  list  released  April  1, 1954).  The  special  committee  cited 
it  as  'one  of  the  most  open  Communist  fronts  in  the '  United  States' 
whose  purpose  ‘is  to  propagandize  for  and  defend  Russia  and  its 
system  of  government’  (report,  January  3, 1939,  p.  78). 

"Rev.  John  Haynes  Holmes,  New  York,  N.Y.,  was  shown  to  be  a 
sponsor  of  the  Mid-Century  Conference  for  Peace  on  the  call  to  that 
inference.  The  conference  was  cited  by  this  committee  at  a  meeting 
held  in  Chicago,  May  29  and  30, 1950,  by  the  Committee  for  Peaceful 
Alternatives  to  die  Atlantic  Part  and  as  having  been  'aimed  at  assem¬ 
bling  as  many  gullible  persons  as  possible  under  Communist  direction 
and  turning  them  into  a  vast  sounding  boar 4  for  Communist  propa¬ 
ganda'  (report  378,  April  25,  1901,  p.  58). 

"A  letterhead  dated  March  16,^  1937,  listed  John  Haynes  Holmes  as 
a  member  of  the  National  People  s  Committee  Against  Hearst,  cited  by 
the  special  Committee  on  Un-American .  Activities  as  a  subsidiary 
organization  of  the  American  League  for  Peace  and  Democracy,  which 
was  described  on  page  2  of  this  report  (report,  June  25, 1942;  p.  16). 

"A  letterhead  dated  March  20, 1926,  listed  Rev.  John  Haynes  Holmes 
as  a  member  of  the  advisory  board  of  Russian  Reconstruction  Farms, 
Ino.,  cited  by  the  special  committee  as  a  Communist  enterprise  which 
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was  directed  by  Harold  Ware,  Son  of  die  well-known  Communist  Ella 
Reeve  Bloor  (report,  March  28, 1944,  p.  78). 

“New  Masses  tor  March  31, 1936  (p.  2)  named  John  Haynes  Holmes 
as  a  member  of  the  League  for  Mutual  Aid,  cited  as  a  Communist, 
enterprise  by  the  special  committee  ( report,  March  29, 1944,  p.  76). 

“According  to  the  Daily  Worker  of  February  16, 1958  (p.  16)  Rev. 
John  Haynes  Holmes  signed  a  statement  to  die  mayor  and  city  council 
in  behalf  of  Simon  Gerson,  a  Communist,  An  advertisement  in  tbs 
New  York  Times  (February  19,  1948,  p.  13),  listed  him  as  a  supporter 
of  the  Citizens  Committee  to  Defend  Representative  Government, 
supporting  the  seating  of  Gerson. 

The  following  was  reported  in  the  Daily  Worker  on  September 
22,  1948  (p.  5):  *Prof.  Ralph  Sarton  Perry  of  Harvard  University  re¬ 
leased  yesterday  the  names  of  93  prominent  educators,  churchmen, 
and  individuals  in  other  cultural  fields,  who  have  fanned  a  committee 
of  welcome  for  the  Very  Reverend  Hewlett  Johnson,  D.D.,  dean  of 
Canterbury.  Cathedral,  Dean  Johnson  had  been  invited  to  visit  die 
United  States  by  the  National  Council  of  American-Soviet  Friendship 
for  a  countrywide  tour  under  its  auspices.  A  visa  was  refused  him  on 
the  ground  that  the  sponsoring  organization  was  on  the  Attorney 
General’s  list.  The  Committee  of  Welcome  had  extended  to  Dean 
Johnson  an  invitation  to  come  to  the  United  States  under  its  independ¬ 
ent  auspice  in  November  and  December  of  this  year  and  to  speak  at 
public  gatherings.'  The  article  named  Dr.  John  Haynes  Holmes, 
minister,  the  Community  Church,  New  York,  among  the  members 
of  the  committee. 

“The  National  Council  of  American-Soviet  Friendship  was  cited 
as  subversive  and  Communist  by  the  Attorney  General  (letters  to 
Loyalty  Review  Board,  released  December  4,  1947  and  September 
21, 1946;  also  included  in  consolidated  list  released  April  1, 1954).  T)w 
special  committee  dted  the  National  Council  *  *  *  as  'the  Communi  st 
Paries  principal  front  for  all  things  Russian’  (report,  March  29,  1944, 

^  “The  Daily  Worker  of  February  19, 1951  (p.  2),  reported  that  Fttv. 
John  Haynes  Holmes  was  a  signer  of  a  statement  addressed  to  the 
Attorney  General,  urging  withdrawal  of  contempt  of  Congress  proceed¬ 
ings  against  a  number  of  persons  who  had  been  indicted  for  refusing 
to  answer  questions  before  congressional  committees. 

“The  Daily  People's  World  of  August  1,  1951  (p.  2),  reported  that 
the  Rev.  John  Haynes  Holmes  endorsed  a  statement  attacking  the 
Smith  Act,  which  was  anti-Communist  legislation.  It  was  reported  in 
the  Daily  Worker  of  January  15,  1953  (p.  8),  that  Rev.  John  Haynes 
Holmes,  minister  emeritus,  the  Community  Church  of  Ne./  York, 
signed  a  letter  to  President  Truman  asking  for  amnesty  for  11  leaden 
of  the  Communist  Party  arrested  under  the  Smith  Act 

"In  testimony  before  this  committee  on  July  7,  1953,  Benjamin 
Gitlow,  former  tnemher  of  the  Communist  Party,  said:  "Before  the 
creation  of  the  front  organizations,  the  ministers  who  carried  out  die 
instructions  of  the  Communist  Party  or  collaborated  with  it  were 
limited  in  numbers.  The  outstanding  ones  among  them  were  *  *  * 
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Rev,  John  Haynes  Holmes  *  *  *’  (Communist  Activities  in  the  New 
York  Area,  p*  2077)* 

“The  Daily  Worker  of  January  1,  1953  (pt  1),  reported  that  Rev* 

{ohn  Haynes  Holmes  signed  a  petition  for  clemency  for  the  Rosen- 
•ergs*  The  same  newspaper  on  January  13,  1953  (p*  2),  published  a 
list  of  "the  clergymen  of  various  faiths  and  other  religious  leaders  who 
have  urged  President  Truman  to  use  his  power  of  clemency  to  save 
the  lives  of  Ethel  and  Julius  Rosenberg/  The  name  of  Dr*  John  Haynes 
Holmes,  New  York,  appeared  on  the  list*  The  Rosenbergs  had  been 
convicted  of  conspiracy  to  commit  espionage  and  sentenced  to  death.” 


"FEBRUARY  13, 1956. 

"SUBJECT:  WILLIAM  LLOYD  IMES,  national  vice  presi¬ 
dent,  NAACF,  1961. 

"‘The  public  record*,  filtt  And  pubKciilont  of  thl*  committee  contain  the  followlJif  InfointAiIon  con* 
ccriring  the  iiibjecc  individual.  Thl*  report  ihould  not  be  comtrued  ■*  representing  the  result*  of  an 
invatlgatioa  by  or  Sndtn^i  of  tbit  com  millet.  It  thotild  be  noted  that  the  imtivldiu)  i.  not  ncccurily 
a  Communiii,  a  CommunLit  (rmpathiur,  or  a  felloW'invtln-  utilcc*  otberwlK  indicated. 

"William  Lloyd  lines  was  one  of  those  who  signed  a  statement  on 
December  14, 1939  (the  day  before  the  148th  anniversary  of  the  Bills 
of  Rights),  'warning  against  denying  to  the  Communists,  or  to  any 
other  minority  group,  the  full  freedom  guaranteed  by  the  Bills  of 
Rights'  (letter  signed  by  Dashiell  Hammett  dated  January  1940, 
attached  to  the  statement). 

"A  pamphlet  entitled  The  People  vs.  H.C.L/  which  was  dated 
December  11-12,  1937,  named  William.  Lloyd  Imes  as  one  of  the 
sponsors  of  the  Consumers  National  Federation,  publishers  of  the 
pamphlet. 

"The  special  Committee  on  Un-American  Activities,  in  its  report  of 
March  29,  1944  (p.  155),  cited  the  Consumers  National  Federation 
as  a  Communist-front  organization, 

"He  supported  the  National  Negro  t Congress  (Daily  Worker,  Feb. 
3, 1936,  p.  2);  spoke  at  the  Second  National  Negro  Congress  in  October 
1937  (program  of  the  congress);  and  supported  a  conference  of  the 
congress  to  push  passage  of  the  antilynch  bill  (Daily  Worker,  Mar, 
17,  1938,  p.  4), 

The  Attorney  General  of  the  United  States  cited  the  National  Negro 
Congress  as  subversive  and  Communist  in  letters  to  the  Loyalty  Review 
Board,  released  December  4,  1947,  and  September  21,  1948;  rede¬ 
signated  April  27, 1953,  and  included  on  the^April  1, 1954,  consolidated 
list  of  organizations  redesignated  pursuant/to  Executive  Order  No. 
10450*  The  organization  was  cited  previously  by  the  Attorney  General 
as  a  Communist  front  (Congressional  Record,  Sept  24,  1942,  pp. 
7687  and  7688)*  The  special  Committee  on  Un-American  Activities,  in 
its  report  of  January  3,  1939  (p.  81),  cited  the  National  Negro  Con* 
grass  as  ‘the  Communist-front  movement  in  the  United  States  among 
Negroes  *  * 

‘William  Lloyd  Imes  sponsored  a  dinner-forum  called  by  the  Prot¬ 
estant  Digest  Associates  on  the  subject,  Protestantism  answers  hate, 
which  was  held  In  New  York  City,  February  25,  1941* 

"Protestant  Digest  was  cited  as  ‘a  magazine  which  has.  faithfully 
propagated  the  Communist  Party  line  under  the  guise  of  being  a 
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religious  journal’  (special  Committee  on  Un-American  Activities,  re* 
port.  Mar.  29, 1944,  p.  43). 

“He  signed  a  petition  of  the  American  Committee  for  Democracy 
and  Intellectual  Freedom,  as  shown  on  a  mimeographed  sheet  attached 
to  a  letterhead  dated  January  17,  1940;  and  sponsored  a  citizens  rally 
of  the  same  organization,  on  April  13,  1940,  in  New  York  City  (ac¬ 
cording  to  a  leaflet  announcing  the  rally). 

“The  special  Committee  on  Un-American  Activities,  in  its  report  of 
June  25, 1944  (p.  13),  cited  the  American  Committee  for  Democracy 
and  Intellectual  Freedom  as  a  Communist  front  which  defended  Com¬ 
munist  teachers. 

“William  Lloyd  Imes  sponsored  the  Fourth  Annual  Conference  of 
the  American  Committee  for  Protection  of  Foreign  Born,  as  shown  On 
a  letterhead  of  the  conference  which  was  held  in  Washington,  D.C„ 
March  2  to  3, 1940. 

“The  Attorney  General  cited  the  American  Committee  for  Protection 
of  Foreign  Born  as  subversives  and  Communist  in  letters  to  the  Loyalty 
Review  Board,  released  June  1  and  September  21,  1948;  redesignated 
April  27,  1953,  and  included  on  the  April  1,  1954,  consolidated  list, 
The  special  Committee  on  Un-American  Activities,  in  its  report  of 
March  29, 1944  (p.  155),  cited  the  American  Committee  for  Protection 
of  Foreign  Bom  as  ‘one  of  the  oldest  auxiliaries  of  the  Communist 
Party  in  roe  United  States/ 

“Dr.  Imes  contributed  to  Fight  magazine,  official  organ  of  the  Ameri¬ 
can  League  Against  War  and  Fascism  (Fight  for  August  1635,  p.  4): 
he  was  chairman  of  a  rally  of  the  American  League  which  was  held 
in  Harlem  (Fight  for  September  1935,  p.  14);  he  spoke  at  the  National 
People’s  Committee  Against  Hearst  of  the  American  League  (Daily 
Worker,  Oct.  21, 1936,  p.  4);  he  supported  a  statement  of  roe  League, 
addressed  to  the  United  States  Congress  (Daily  Worker,  Feb.  27, 1937, 

62);  he  was  a  member  of  the  National  People’s  Committee  Against 
earst  (letterhead  of  Mar.  16,  1937);  he  spoke  in  New  York  City  at 
afoint  meeting  of  the  American  League  ana  American  Friends  of  the 
Chinese  People  (Daily  Worker,  Sept.  23,  1937,  p.  2);  and  was  one  of 
the  sponsors,  of  the  China  Aid  Council  of  the  American  League,  as 
shown  on  a  letterhead  of  the  council  dated  May  18,  1938.  As  shown 
by  the  Daily  Worker  of  April  6, 1937  (p.  5),  Rev.  William  Lloyd  Imes, 
pastor,  St.  Janies  Presbyterian  Church,  was  guest  of  honor  at  a  dinner 
of  die  American  League  Against  War  and  Fascism,  April  6,  1937, 
New  York  City. 

“Hie  Attorney  General  cited  the  American  League  Against  War  and 
Fascism  as  subversive  and  Communist  in  letters  released  December 
4,  1947,  and  September  21,  1948;  redesignated  April  27,  1953,  and 
included  on  the  April  1,  1954,  consolidated  list.  The  organization  was 
cited  previously  by  the  Attorney  General  as  a  ‘Communist-front  or¬ 
ganization'  in  (re  Harry  Bridges,  May  28, 1942,  p.  10);  and  'established 
in  the  United  States  in  an  effort  to  create  public  sentiment  on  behalf  of 
a  foreign  policy  adapted  to  the  interests  of  the  Soviet  Union’  (Con¬ 
gressional  Rkoohd,  Sept.  24, 1942,  p.  7683).  The  special  Committee 
on  Uu- American  Activities,  in  its  report  of  March  29,  1944  (p.  53), 
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cited  the  American  League  Against  War  and  Fascism  as  ‘completely 
under  the  control  of  Communists.’ 

“A  letterhead  dated  November  3, 1637,  lists  William  Lloyd  Imes  as 
a  member  of  the  national  executive  committee,  People's  Congress  for 
Democracy  and  Peace;  he  sponsored  the  Boycott  Japanese  Goods 
Conference  of  the  American  League  for  Peace  and  Democracy,  Feb¬ 
ruary  5, 1938  (Daily  Worker,  Jan.  11, 1938,  p.  2);  he  signed  a  letter 
of  the  American  league,  as  was  shown  in  the  Duly  Worker  of  Feb¬ 
ruary  23, 1938  (p.  2);  he  signed  a  statement  of  the  league  concerning 
the  international  situation  (New  Masses,  Mar,  15,  1938,  p,  19);  a 
letterhead  of  the  New  York  City  Division  of  the  American  League 
named  him  as  a  member  of  the  advisory  hoard  as  of  that  date  (Sept. 
22,  1938);  a  letterhead  of  the  City  Executive  Committee,  New  York 
City  Division,  American  League  for  Peace  and  Democracy,  dated 
September  26,  1938,  contained  the  name  of  the  Reverend  William 
Lloyd  Imes  in  the  list  of  members  of  the  advisory  board;  he  endorsed 
the  American  Congress  for  Peace  and  Democracy,  January  6-8, 1939,  in 
New  York  City,  as  shown  on  a  letterhead  dated  December  7, 1938.  A 
letterhead  of  the  New  York  City  Division,  American  League  for  Peace 
and  Democracy,  dated  March  21, 1939,  listed  him  as  a  member  of  the 
advisory  board  of  the  league,  A  letterhead  of  the  Baltimore  Division, 
American  League  for  Peace  and  Democracy,  dated  May  18,  1939,  con¬ 
tained  the  name  of  Dr.  Imes  in  the  list  of  members  of  the  national 
committee;  a  letterhead  of  die  league,  dated  July  12,  1939,  furnished 
die  same  information,  and  also  a  pamphlet  entitled  714  Million  *  *  V 
which  was  published  by  the  league, 

“The  Attorney  General  cited  the  American  League  for  Peace  and 
Democracy  as  subversive  and  Communist  in  letters  released  June  1 
and  September  21, 1948;  redesignated  April  27;  1953,  and  included  on 
die  April  1,  1954,  consolidated  list.  The  Attorney  General  cited  the 
organization  previously  as  established  in  the  United  Saates  In  1937 
as  successor  to  the  American  League  Against  War  and  Fascism  ‘in  a 
effort  to  create  public  sentiment  on  behalf  of  a  foreign  policy  adapted 
to  die  interests  of  the  .Soviet  Union’  (Congressional  Record,  Sept. 
24, 1942,  pp.  7683  and  7684).  The  special  Committee  on  Un-American 
Activities,  in  its  report  of  January  3, 1939  (pp.  69-71),  cited  the  Ameri¬ 
can  League  for  Peace  ana  Democracy  as  ‘the  largest  of  the  Communist 
front  movements  in  the  United  States,’ 

The  Daily  Worker  of  August  13,  1940  (p.>;5),  named  Dr.  Imes' as 
one  who  endorsed  the  Emergency  Peace  Mobilization;  he  was  one  of 
the  sponsors  of  the  Greater  New  York  Committee  of  the  Emergency 
Peace  Mobilization,  as  shown  on  an  undated'letterhead.  - 
The  Attorney  General  cited  the  Emergency.  Peace  Mobilization 
as  follows:  The  American  Peace  Mobilization  was  formally  founded 
at  a  meeting  in  Chicago  at  the  end  of  August  1940,  known  as 
the  Emergent  Peace  Mobilization’  (Congressional  Record,  Sept. 
24,  1942,  p.  7684).  The  special  Committee  on  Un-American  Ac¬ 
tivities  in  its  report  of  March  29,  1954  dted  die  Emergency  Peace 
Mobilization  as  a  Communist  front  which  came  forth,  after  Stalin 
signed  Ms  pact  with  Hitler,  to  oppose  the.  national  defense  program, 


34 


VOTING '  SIGHTS 


3P5 


lend-Iease,  conscription,  and  other  American  warmongering  efforts. 
It  immediately  preceded  the  American  Peace  Mobilization  in  1940.  ' 

"Dr.  Imes  sponsored  die  Conference  on  Constitutional  Liberties  Do 
America,  as  shown  on  the  call  to  the  conference,  June  7,  1940;  he 
signed  a  letter  of  the  National  Federation  for  Constitutional  Liberties, 
addressed  to  Attorney  General  Jackson,  in  defense  of  ballot  rights 
of  minority  parties'  (Daily  Worker,  Sept,  24,1940,  p.  1);  he  signed  a 
statement  of  the  federation,  opposing  use  of  injunctions  in  labor  dis¬ 
putes,  according  to  an  advertisement  which  appeared  in  the  New  York 
Times  of  April  1, 1946,  in  .which  source  he  was  identified  as  president 
of  Knoxville  College. 

“The  special  Committee  on  Un-American  Activities  cited  the  Con¬ 
ference  on  Constitutional  Liberties  in  America  as  ‘an  important  part 
of  the  solar  system  of  the  Communist  Party’s  front  organizations*  (Re¬ 
port,  Mar.  29,  1944,  p.  102).  Hie  Attorney  General  cited  the  con¬ 
ference  as  one  as  a  result  of  which  was  established  the  National' 
Federation  for  Constitutional  Liberties  (  Congressional  Record,  Sept 
24, 1942,  p.7687). 

"The  Attorney  General  cited  the  National  Federation  for  Constitu¬ 
tional  Liberties  as  subversive  and  Communist  in  letters  released 
December  4, 1947,  and  September  21, 1948;  redesigned  April  .27, 1953, 
and  included  on  the  April  1,  1954;  consolidated  list.  The  Attorney 
General  cited  the  organization  previously  as  'part  of  what  Lenin  called 
the  solar  system  of  Organizations,  ostensibly  having  no  connection  with 
the  Communist  Party,  by  which  Communists  attempt  to  create  sym¬ 
pathizers  and  supporters  of  their  program  *  *  *  (  Congressional 
Record,  Sept,  24,  1942,  p,  76S7).  The  special  Committee  on  Un- 
American  Activities,  in  its  report  of  March  29,  1944  (p.  50),  cited  the 
National  Federation  for  Constitutional  Liberties  as  ‘one  of  the  viciously, 
subversive  organizations  of  the  Communist  Party.’  .....  h  •. 

"Dr.  Imes  signed  an  open  letter  of  the  National  Emergency  Con¬ 
ference  for  Democratic  Rights  (Daily- Wanker,  May  13,  1940,  pp.  1 
and  5);  he  was  one  of  the  sponsors  of  the  Conference  on  Pan-Ameri¬ 
can  Democracy,  as  shown  on  a  letterhead  of  that  group  dated  Novem¬ 
ber  16,  1938. 

The  National  Emergency  Conference  for  Democratic  Rights  was 
cited  as  a  Communist  front  organization  by  the  special  committee  in 
its  report  of  March  29, 1944  (pp.  48  and  102).  The  Committee  on  Un- 
American  Activities,  in  its  report  of  September  2,  1947  (p.  12),  cited 
the  National  Emergency  Conference  for  Democratic)  Rights  as  follows; 
It  will  be  remembered  that  during  the  days  of  the  infamous  Soviet-: 
Nazi  pact,  the  Communists  built  protective  organizations  known  as 
the  National  Emergency  Conference,  the  National  Emergency  Con¬ 
ference  for  Democratic  Rights,  which  culminated  in  the  National 
Federation  for  Constitutional  Liberties.' 

The  Conference  on  Pan-American  Democracy  (known  also  as. 
Council  for  Pan-American  Democracy)’  was  cited  as  Subversive  and 
Communist  by  the  Attorney  General  in  letters  released  June  .  1  and 
September  21,  1948;  redesignated  April  27,  1653,  pursuant  to  Execu-, 
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tive  Order  No.  10450.  The  Special  Committee  on  Un-American  Activi¬ 
ties,  in  its  report  of  March  29,  1944  (pp.  161  and  164),  cited  the  Con¬ 
ference  on  Pan-American  Democracy  as  a  Communist  front  which  de¬ 
fended  Carlos  Luiz  Prestes,  a  Brazilian  Communist  leader  and  former 
member  of  the  executive  committee  of  the  Communist  International, 

“Dr.  Imes  was  one  of  the  sponsors  of  the  Greater  New  York  Emer¬ 
gency  Conference  on  Inalienable  Bights,  as  shown  on  the  program  of 
the  conference,  February  12,  1940.  He  spoke  before  the  American 
Youth  Congress  (Daily  Worker,  Jan,  29,  1938,  p.  3);  and  endorsed 
the  American  Youth  Act,  as  shown  on  a  press  release  of  the  American 
Youth  Congress. 

“The  special  Committee  on  Un-American  Activities,  in  its  March 
29, 1944,  report  (pp.  96  and  120),  cited  the  Greater  New  York  Emer¬ 
gency  Conference  on  Inalienable  Rights  as  a  Communist  front  which 
was  succeeded  by  the  National  Federation  for  Constitutional  Liberties, 
The  organization  was  cited  by  the  Committee  on  Un-American  Activi¬ 
ties  (report,  Sept.  2,  1947,  p.  3),  as  among  a  ‘maze  of  organizations’ 
which  were  ‘spawned  for  the  alleged  purpose  of  defending  civil 
liberties  in  general  but  actually  intended  to  protect  Communist  sub¬ 
version  from  any  penalties  under  die  law.' 

The  American  Youth  Congress  was  cited  as  subversive  and  Com¬ 
munist  by  the  Attorney  General  in  letters  released  December  4,  1947, 
and  September  21, 1948;  redesignated  April  27,  1953,  and  included  on 
the  April  1,  1954,  consolidated  list.  The  group  was  cited  previously 
by  the  Attorney  General  as  ‘originated  in  1934  and  *  •  *  has  been  con¬ 
trolled  by  Communists  and  manipulated  by  them  to  influence  die 
thought  of  American  youth’  (Congressional  Record,  September  24, 
1942,  p,  7685).  The  Special  Committee  on  Un-American  Activities,  in 
its  report  of  June  25, 1942  (p.  16),  cited  the  American  Youth  Congress 
as  ‘one  of  die  principal  fronts  of  the  Communist  Party’  and  ‘prominent¬ 
ly  identified  with  the  White  House  picket  line  •  * 

“According  to  the  proceedings  and  report,  and  to  “Equal  Justice’  for 
July  1939,  he  sent  greetings  to  the  National  Conference  or  the  Biter- 
national  Labor  Defense.  He  signed  a  letter  to  President  Roosevelt, 
defending  the  publication.  New  Masses  (issue  of  April  2, 1940,  p.  21). 

The  Attorney  General  cited  the  International  Labor  Defense  as 
subversive  and  Communist  in  letters  released  June  1  and  September 
21,  1948;  redesignated  April  27,  1953,  and  included  on  the  April  1, 
1954,  consolidated  list.  The  group  was  cited  previously  by  the  Attorney 
General  as  the  legal  arm  of  the  Communist  Earty1  (  Congressional 
Record,  Sept.  24,  1942,  p,  7686).  The  special  Committee  on  Un- 
American  Activities,  in  its  report  of  January  3,  1938  (pp.  75-78),  cited 
the  International  Labor  Defense  as  ‘the  legal  defense  arm  of  the  Com¬ 
munist  Party  of  the  United  States.’  . 

"New  Masses  was  dted  as  a  ‘Communist  periodical’  by  the  Attorney 
General  (Congressional  Record,  Sept.  24, 1942,  P.  7688).  The  special 
Committee  on  Un-American  Activities,  in  its  report  of  March  29,  1944 
(pp.  48  and  75),  dted  New  Masses  as  a  ‘nationally  circulated  weekly 
journal  of  the  Communist  Party  *  *  V”  ■/ 
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“FEBRUARY  13, 1856. 

“SUBJECTt  DB.  W.  MONTAGUE  COBB,  chairman  of  the 
national  health  committee,  NAACP,  1954. 

"The  public  record*,  Ala  and  publication*  of  fhii  committee  contain  the  ftllowtRf  info* nation  eou- 
eernini  (he  nibjcct  individual.  Thii  report  *  boo  14  not  be  construed  «  nprcKnctaf  (It  remits  of  act 
inveiti cation  by  or  finding*  of  th it  committee.  It  should  be  noted  that  the  individual  It  not  neretauily 
a  Communist*  a  Communist  sympathiser,  or  a  (dlowmvckf  uniat  otbtrwlu  indicated. 

“According  to  the  Bookshopper  for  July  1848  (p.  2),  Montague 
Cobb,  professor  Howard  University,  lectured  at  a  membership  meet¬ 
ing  In  January  1948  of  the  Washington  Cooperative  Bookshop,  816 
17th  Street  Nw.,  Washington,  D.C. 

“The  Attorney  General  of  the  United  States  found  that  'evidence  of 
Communist  penetration  or  control  [of  the  Washington  Cooperative 
Bookshop}  is  reflected  in  the  following;  Among  its  stock  the  establish¬ 
ment  has  offered  prominently  for  sale  books  and  literature  identified 
with  the  Communist  Party  and  certain  of  its  affiliates  and  front  organi¬ 
zations  *  *  •  certain  of  the  officers  and  employees  of  the  bookshop, 
including  its  manager  and  executive  secretary,  have  been  in  dose 
contact  with  local  officials  of  the  Communist  Party  of  the  District  of 
Columbia’  (Congressional  Record,  Sept.  24,  1942,  p.  7688);  sub¬ 
sequently,  it  was  cited  by  the  Attorney  General  as  subversive  and  Com¬ 
munist  (press  releases  of  December  4, 1947,  and  September  21,  1946; 
also  included  On  consolidated  list  of  April  1,  1954) .  The  special  Com¬ 
mittee  on  Un-American  Activities  cited  the  organization  as  a  Com¬ 
munist  front  (report  1311  of  March  29,  1944). 

“Dr.  W.  Montague  Cobb,  identified  as  professor  of  anatomy,  Howard 
University,  spoke  at  the  1947  convention  of  the  Association  of  Internes 
and  Medical  Students,  according  to  their  official  organ,  the  Interne 
(Januaiy  1948,  p.  61);  the  same  publication  (February  1950,  p.  27) 
reported  that  he  bad  spoken  at  a  convention  of  the  organization;  the 
printed  program  of  the  16th  Convention  of  the  Association  of  Internes 
and  Medical  Students  which  was  held  in  December  1950,  revealed 
that  he  had  spoken  at  the  convention. 

"The  Association  of  Internes  and  Medical  Students  was  cited  an  an 
organization  which  lias  long  been  a  faithful  follower  of  tile  Com¬ 
munist  Party  line,'  and  which  supported  the  International  Union  of 
Students'  Second  World  Student  Congress  in  Prague  in  August  1950 
(report  of  the  Committee  on  Un-American  Activities  on  the  Communist 
Peace  Offensive,  dated  April  1,  1951). 

“An  advertisement  which  appeared  in  the  Washington  Post  of  May 
18,  1948  (p.  15),  disclosed  the  name  of  Dr,  W.  Montague  Cobb  as 
having  signed  a  statement  against  the  Mundt  (anti-Communist)  bill.’' 

"FEBRUARY  13, 1956. 

"SUBJECT:  WESLEY  W.  LAW,  Savannah,  Ga.,  national 
board  of  directors,  NAACP,  1961. 

“The  public  ncwtii,  tile*  and  publication*  el  ttta  committee  contain  the  following  information  con- 
renting  the  lubfctt  Individual.  This  report  should  not  be  to ai trued  a*  representing  the  remit*  of  an 
investigation  by  or  finding*  of  tht*  committee.  It  thould  be  noted  that  the  individual  I*  not  noc^drify 
a  Communltt,  •  GomnumUt  lynpaihlrer,  or  ■  fettor-trereto  unto*  otherwise  indicated. 

“An  undated  press  release.  General  Youth  Statement  (p.  3),  listed 
W.  W.  Law,  Savannah,  Ga.,  as  an' endorser  of  the  Youth  Statement  of 
the  Mid-Century  Conference  for  Peace  (May  2930, 1950). 
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"The  Committee  on  'Un-American  Activities,  in  its  report  on  the 
Communist  Peace  Offensive,  April  1,  1851  (p.  58),  cited  the  Mid- 
Century  Co  nference  for  Peace  at  a  meeting  held  in  Chicago,  May  29 
and  30,  19'50,  by  the  Committee  fox  Peaceful  Alternatives  to  the 
Atlantic  Pact  and  as  having  been  "aimed  at  assembling  as  many  gullible 
persons  as  possible  under  Communist  direction  and  turning  them  into 
a  vast  sounding  board  for  Communist  propaganda.’ 

The  Daily  Worker  of  June  23,  1949  (p.  2),  reported  that  W.  W. 
Law,  past  national  chairman,  National  Association  for  Advancement 
of  Colored  People,  youth  division,  Savannah,  Ga.,  signed  a  statement 
against  the  North  Atlantic  Fact.” 


“FEBRUARY  13,  1958. 

“SUBJECT:  DB.  J.  M.  TINSLEY,  national  board  of  directors, 
national  health  committee,  NAACP,  1961. 

“Tbe  public  records*  file*  *nd  publication*  of  tbli  committee  contain  die  following  information  con¬ 
cerning  the  subject  Individual.  TMi  report  should  not  be  coutrned  M  representing  the  results  of  an 
Investigation  bj  at  finding*  of  this  committee.  It  should  he  noted  that  dm  individual  is  not  nccm*ri1r 
a  Communist,  a  Communist  ifapathlBcr,  or  a  fcUow-cnvtfar  units*  otherwise  indicated. 

“As  shown  by  the  official  proceedings  of  the  National  Negro  Con- 

£ess,  1938  (pp,  5,  41),  Dr,  J,  M.  Tinsley,  Virginia,  was  a  member  of 
e  presiding  committee  and  a  member  of  the  national  executive 
council  of  the  organization.  J.  M.  Tinsley,  Richmond,  was  treasurer 
of  the  National  Negro  Congress  (Daily  Worker,  Apr.  7,  1938,  p.  3). 

"The  Attorney  General  of  the  United  States  cited  the  National  Negro 
Congress  as  subversive  and  Communist  in  letters  to  the  Loyalty  Re¬ 
view  Board,  released  December  4,  1947,  and  September  21,  1948; 
redesignated  April  27,  1953,  and  included  on  the  April  1,  1954,  con¬ 
solidated  list  of  organizations  designated  previously  pursuant  to  Execu¬ 
tive  Order  No.  10450.  The  orgamzatiop  was  .  cited  previously  by  the 
Attorney  General  as  a  Communist-front  group  (  Congressional  Re¬ 
cord,  Sept.  24, 1942,  pp,  7687  and  7688).  The  special  Committee  on 
Un-American  Activities,  in  its  report  of  January  3,  1939  (p.  81),  cited 
the  National  Negro  Congress  as  'the  Communist-front  movement  in 
the  United  States  among  Negroes  *  *  •  * 

“J.  M,  Tinsley  endorsed  the  Southern. Negro  Youth  Congress  (Daily 
Worker,  Feb.  25,  1938,  p.  3). 

“The  Southern  Negro  Youth  Congress  was  cited  by  the  Attorney 
General  as  subversive  and  among  the  affiliates  and  committees  of  the 
Communist  Party,  U.S.A.,  which  seeks  to  alter  the  form  of  govern¬ 
ment  of  the  United  States  by  unconstitutional  means  (letter  released 
Dec.  4, 1947;  redesignated  Apr.  27, 1953,  and  included  on  Apr.  1, 1954, 
consolidated  list).  The  special  Committee  on  Un-American  Activities, 
in  its  report  of  January  3, 1940  (p.  9),  cited  die  Southern  Negro  Youth 
Congress  as  a  Communist-front  organization.  The  Committee  on  Un- 
American  Activities,  in  its  report  of  April  17,  1947  (p.  14),  cited  the 
Southern  Negro  Youth  Congress  as  'a  surreptitiously  controlled’  by  the 
Young  Communist  Leagued  , 
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“FEBRUARY  14  1956. 

"SUBJECT:  DB.  HARRY  J.  GREENE,  Philadelphia,  Pa.,  na¬ 
tional  board  of  directors,  national  health  committee,  NAA- 
CP,  1961. 

J*Tbe  public  record*,  file*  *ad  publication*  of  tbls  committee  contilo  the  following  (ofarautkrt  con¬ 
cerning  the  (bhfoct  Individual.  Thii  rtpbrt  should  not  be  construed  n  repitfcnujif  the  results  of  an 
JavettigitloD  by  or  finding*  of  thU  Kriunitue.  It  should  be  noted  that  the  individual  ts  not  jwwrilr 
a  Communist,  a  Conummiit  sympathizer,  or  a  idtvw-cnvder  unless  otherwise  indicated. 

“On  the  call  to  a  Conference  on  Constitutional  Liberties  in  America 
at  Washington,  D.C.,  June  7-9, 1940,  the  name  of  l>r.  Harry  J.  Greene 
of  Philadelphia,  Pa.,  appears  in  a  list  of  the  sponsors;  he  was  one  of 
the  sponsors  of  the  National  Federation  for  .Constitutional  Liberties, 
as  shown  on  their  letterheads  dated  September  10  and  November  6, 
1940,  in  which  sources  he  is  shown  as  being  from  Philadelphia. 

“The  printed  program  of  a  National  Action  Conference  for  Civil 
Rights  which  was  scheduled  to  be  held,  in  .Washington.  D.C.,  April 
19-20,  1941,  named  Dr.  Harry  J.  Greene,  Philadelphia,  as  one  of  the 
sponsors  of  that  conference,  called  by  the  National  Federation  for 
Constitutional  Liberties. 

“The  Attorney  General  of  the  United  States  cited  the  National 
Federation  for  Constitutional  Liberties  (formed  es  a  result  of  the 
Conference  on  Constitutional  Liberties  in  America,  June  7-fi,  1940), 
as  ‘part  of  what  Lenin  called  the  solar  system  of  organizations  •  •  * 
by  which  Communists  attempt  to  create  sympathizers  and  supporters 
of  their  programs’;  and  as  subversive  and  Communist  (  Congressional 
Record,  Sept  24, 1942,  p.  7687;  and  press  releases  of  Dec.  4, 1947,  and 
Sept  21, 1948,  respectively;  also  included  on  consolidated  list  released 
Apr.  1, 1954.)  The  special  Committee  on  Un-American  Activities  cited 
the  National  Federation  for  Constitutional'  Liberties  as  'one  of  the 
viciously  subversive  organizations  of  the  Communist  Party*  (report  of 
Mar.  29, 1944;  also  cited  in  reports  of  June  25, 1942,  and  Jan.  2, 1943). 
The  Committee  on  Un-American  Activities  also  cited  the  National 
Federation  for  Constitutional  liberties  in  a  report  released  September 
2, 1947. 

"Dr.  Harry  J.  Greene  was  chairman  of  a  discussion  group  on  ‘Denial 
of  Citizenship  Rights'  at  the  Second  National  Negro  Congress,  October 
15-17, 1937,  in  Philadelphia,  as  shown  on  the  printed  program  of  that 
congress  (p.  19)  in  which  source  he  is  identified  as  being  from  Phila¬ 
delphia,  Pa.,  and  president  of  the  Philadelphia  branch.  National  As¬ 
sociation  for  the  Advancement  of  Colored  People.  A  booklet  of  the 
National  Negro  Congress  entitled  “We  Are  Rising*  (April  1939,  p.  2) 
named  one  Harry  Green  as  vice  president,  Philadelphia  council  of  the 
congress. 

“The  special  Committee  on  Un-American  Activities  cited  the  Na¬ 
tional  Negro  Congress  as  'die  Communist-front  movement  in  the 
United  States  among  Negroes*  (report  of  Jan.  3,  1939;  also  cited  in 
reports  of  Jan.  3,  1940;  June  25,  1942;  and  Mar.  29,  1944),  The  At¬ 
torney  General  cited  the.  Congress  as  'an  important  sector  of  the 
democratic  front,  sponsored  and  supported  by  the  Communist  Party* 

( Congressional  Record,  Sept  24/ 1942,  pp.  7687  and  7688);  later,  die 
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Attorney  General  cited  the  congress  as  subversive  and  Communist 
(press  releases  of  Dec.  4,  1947  and  Sept.  21,  1948;  also  included  on 
consolidated  list  released  Apr.  1, 1954). 


“FEBRUARY  13, 1956. 

“SUBJECT :  ROSCOE  DUNJEE,  national  vice-president, 
1961. 

MThe  public  recutdi,  Alev  end  puMictttant  of  dill  committee  contain  the  foHcnving  information  efln* 
ttrning  the  tub)«t  individual.  This  report  abould  not  be  conitmed  it  representing  the  retulu  of  en 
inveitigadod  b*  or  Andlon  of  this  committee.  It  should  be  noted  that  the  individual  it  not  nectturlty 
■*  Cdmmuniit,  a  COmmumit  ituapathlzer,  or  a  fclUw-tmeLcr  untev  otherwUe  Indicated, 

"The  Daily  Worker  for  April  10,  1947  (p,  2)>  reported  that  Roaooo 
Dunjee,  attorney,  Oklahoma  City,  Okla.*  was  one  of  the  signers  of  a 
statement  defending  the  Communist  Party*  He  was  one  of  the  signers 
of  a  statement  condemning  'punitive  measures  directed  against  the 
Communist  Party1  as  shown  by  the  April  20,  1947  issue  of  the  Worker 
(p.  8).  The  Daily  Worker  for  April  27,  1947  (p.  24),  shows  Roscoe 
Dunjee  as  one  of  die  signers  of  a  statement  against  the  ban  on  the 
Communist  Party,  Roscoe  C.  Dunjee,  publisher  of  the  Black  Dispatch, 
Oklahoma  City,  was  a  sponsor  of  a  statement  attacking  the  arrest  of  the 
Communist  Party  leaders,  according  to  the  Daily  Worker,  August  23, 
1948,  (p.  3)*  He  sponsored  the  'Statement  by  Negro  Americans*  in  be¬ 
half  of  the  arrested  Communist  leaders  as  shown  by  the  August  29, 
1948,  issue  of  the  Worker  [p.  11).  The  Daily  Worker  for  March  7, 
1950  (p»  4),  reported  that  Roscoe  Dunjee  attacked  Judge  Medina  in 
the  case  of  the  Communist  leaders* 

"Roscoe  Dunjee  was  a  member  of  the  initiating  committee,  of  the 
Congress  on  Civil  Rights  held  in  Detroit,  Mich*,  April  27  and  28, 1948, 
as  shown  by  the  summons  to  the  congress.  The  Daily  Worker  of  April 
10, 1947  (p.  2),  reported  that  Roscoe  Dunjee,  of  Oklahoma  City,  Okla.( 
was  one  of  the  signers  of  a  statement  released  by  the  Civil  Rights  Con¬ 
gress  defending  the  Communist  Party,  The  Civil  Rights  Congress  was 
cited  as  subversive  and  Communist  by  the  Attorney  General  of  the 
United  States  (letters  to  the  Loyalty  Review  Board,  1947  and  1948; 
included  in  consolidated  list  released  Apr,  1,  1954).  The  Committee 
on  Un-American  Activities  cited  the  organization  as  being  'dedicated 
not  to  the  broader  issues  of  civil  liberties,  but  specifically  to  the  defense 
of  individual  Communists  and  the  Communist  Part/  and  'controlled 
by  individuals  who  are  either  members  of  the  Communist  Party  or 
openly  loyal  to  it'  (report  No.  115,  Sept.  2,  1947,  pp.  2  and  19). 

"The  pamphlet  Seeing  Is  Believing,  1947,  and  the  testimony  of 
Waller  S.  Steele,  public  hearings.  Committee  op  Un-American  Activi¬ 
ties,  July  21,  1947  (p,  135),  show  Roscoe  Dunjee  as  a  member  of  the 
Council  on  African  Affairs,  Inc.  The  Council  on  African  Affairs  was 
dted  as  subversive  and  Communist  by  the  United  States  Attorney 
General  (letters  to  the  Loyalty  Review  Board,  released  December  4, 
1947,  ana  September  21,  1948*  He  redesignated  the  organization  on 
April  27, 1953;  also  included  in  consolidated  list  released  April  1, 1954.) 

“Roscoe  Dunjee  was  a  sponsor  of  the  Win  the  Peace  Conference  Of 
the  National  Committee  To  Win  the  Peace,  as  shown  by  the  Daily 
Worker  March  S,  1946,  a  letterhead  of  the  organization  dated  .February 


40 


VOTING  EIGHTS 


401 


28,  1946*  and  the  call  to  a  win-the-peace  conference.  National  Press 
Building,  Washington,  DC.,  April  5-7, 1946.  The  National  Committee 
To  Win  the  Peace  was  cited  as  subversive  end  Communist  by  the 
United  States  Attorney  General  (letters  to  the  Loyalty  Review  Board* 
released  in  1947  and  1948;  redesignated  April  27,  1953;  also  included 
in  consolidated  list  released  April  1,  1954), 

'The  Daily  Worker  for  October  19, 1948  (p^),  reported  that  Boscoe 
Dunjee  was  one  of  those  who  signed  a  statement  released  by  the  Na¬ 
tional  Council  of  the  Arts,  Sciences*  and  Professions,  The  council  was 
cited  as  a  Communist  front  by  this  committee  in  its  review  of  the 
Scientific  and  Cultural  Conference  for  World  Peace  (April  28,  1950— 
original  release  date  April  19,  1949,  p,  2), 

"Roscoe  Dunjee  was  a  signer  of  the  call  to  the  Second  Southern  Con¬ 
ference  for  Human  Welfare,  Chattanooga,  Tenn.,  April  14-16,  1940, 
A  letterhead  of  the  conference,  dated  June  4,  1947,  shows  Roscoe 
Dunjee  as  vice  president  and  a  member  of  the  national  committee  of 
that  organization.  He  was  also  shown  as  vice  president  of  the  organiza¬ 
tion  in  an  undated  leaflet.  The  South  Is  Closer  Than  You  Think,  and 
the  testimony  of  Walter  S.  Steele,  public  hearings*  Committee  on  Un- 
American  Activities,  July  21, 1947,  page  139,  The  Southern  Conference 
for  Human  Welfare  was  cited  as  a  Communist  front  which  received 
money  from  the  Robert  Marshall  Foundation*  one  of  the  principal 
sources  of  funds  by  which  many  Communist  fronts  operate.  { Special 
Committee  on  Un-American  Activities,  report,  March  29,  1944,  p.  147,) 
In  its  report  of  June  12, 1947,  the  Committee  on  Un-American  Activi¬ 
ties  described  the  conference  as  a  Communist-front  organization  'which 
seeks  to  attract  southern  liberals  on  the  basis  of  its  seeming  interest  in 
the  problems  of  the  South,*  although  its  'professed  interest  in  southern 
Welfare  is  simply  an  expedient  for  larger  aims  serving  the  Soviet 
Union  and  its  subservient  Communist  Party  in  the  United  States,’ 
"The  New  York  Times  of  October  9,  1944  (p,  12),  reported  that 
Roscoe  Dunjee  was  one  of  the  signers  of  an  open  letter  to  Cov,  Thomas 
E*  Dewey  for  the  pardon  of  Morris  U.  Schappes,  which  was  sponsored 
by  the  Schappes  Defense  Committee,  The  Schappes  Defense  Com¬ 
mittee  was  dted  as  a  Communist  organization  by  the  United  States 
Attorney  General  (letter  to  the  Loyalty  Review  Board,  released  April 
27, 1949;  redesignated  April  27, 1953),  The  special  Committee  on  Un- 
American  Activities  described  the  Schappes  Defense  Committee  as  'a 
front  organization  with  a  strictly  Communist  objective,  namely,  the  de¬ 
fense  of  a  self-admitted  Communist  who  was  convicted  of  perjury  in 
the  courts  of  New  York/  Morris  U.  Schappes  ‘was  on  the  teaming  staff 
of  the  College  of  the  City  of  New  York  for  a  period  of  13  years.  In 
1956  his  superior  on  the  college  faculty  refused  to  recommend  him 
for  reappointment.  This  action  led  to  prolonged  agitation  by  the 
Communist  Party'  (report,  March  29, 1944,  p,  71). 

"Roscoe  Dunjee  was^  a  member  of  the  adviso  w  board  of  the  South¬ 
ern  Negro  Youth  Congress  according  to  a  letterhead  of  that  organiza¬ 
tion  dated  June  12,  1947,  the  testimony  of  Walter  S.  Steele,  public 
hearings.  Committee  on  Un-American  Activities,  July  21, 1947  (p.  97), 
a  letterhead  dated  August  11*  1947,  and  a  page  from  a  leaflet  published 
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by  the  organization.  The  Southern  Negro  Youth  Congress  was  cited  as 
subversive  and  among  the  affiliates  ana  committees  of  the  Communist 
Party,  U.S.A.,which  seeks  to  alter  the  form  of  government  of  die 
United  States  by  unconstitutional  means’  (U.S.  Attorney  General, 
letter  to  Loyalty  Review  Board,  released  December  4,  1947;  redesig¬ 
nated  April  27,  1053;  also  included  in  consolidated  list  released  April 
1, 1054).  The  Committee  on  Un-American  Activities  said  it  was  'sur¬ 
reptitiously  controlled’  by  the  Young  Communist  League  (report  No. 
271,  April  17,  1047,  p,  14).  The  Special  Committee  on  Un-American 
Activities  also  cited  the  organization  as  a  Communist  front  (report, 
January  3, 1940,  p.  9). 

"According  to  the  Daily  Worker  for  April  1, 1045  (p.  dm),  Roscoe 
Dunjee  was  asked  what  be  thought  of  New  York's  new  antidiscrimina¬ 
tion  law,  and  Was  quoted  as  replying;  Tt  shows  a  trend  in  the  direction 
which  the  United  States  as  a  nation  must  take  if  we  rise  to  the  level 
of  Russian  morality  ••■*/.' 

‘‘Photographs  of  Roscoe  Dunjee  are  found  in  the  Daily  Worker; 
Issues  of  December  0, 1941  (p.  7),  and  April  1, 1945  (p.  0m). 

“Roscoe  Dunjee,  editor  of  the  Black  Dispatch,  Oklahoma  City,  Okla., 
was  quoted  in  the  March  28,  1944,  issue  of  New  Masses  (p.  15),  as 
follows: 

“  T  attended  a  Lincoln  and  Douglas  meeting  held  under  the  auspices 
of  the  Communist  Party;  February  12  *  *  *  Most  assuredly  Americans 
should  stop  and  listen  to  what  Communists  have  to  say.  The  Russian 
experiment  as  expressed  today  lit  Soviet  life  is  too  effective  for  anyone 
to  attempt  to  overlook  this.:  As  president  of  the  State  conference  of 
branches  of  the  National  Association  fop  the  Advancement  of  Colored 
People,  I  have  every  year  for  the  past  10  invited  the  Communist  to 
address  our  meeting.  Alan  Shaw,  secretary  of  the  Communist  Party  in 
Oklahoma,  -  addressed  our  State  conference  at  Tulsa  last  November 
•  •  *  personally  I  endorse  die  idea  of  an  international  State  *  *  *  as 
espoused  by  the  Communist  Party/ 

The  following  is  quoted  from  the  Daily  Worker  of  April  8,  1952 

(p.  2): 

"'Roscoe  Dunjee,  editor  of  the  Oklahoma  Black-Dispatch,  leading 
Negro  newspaper  in  the  Southwest,  has  hailed  in  a  long,  editorial  the 
victory  won  by  William  L.  Patterson,,  head  of  the  Civil  Rights  Con¬ 
gress,  in  securing  acquittal  oh  a  contempt  of  .Congress  charge/ 

“(Note  citation  of  Civil  Rights  Congress  ofi  p.  1  of  this  report.) 

'  “Roscoe  C.  Dunjee,  Oklahoma  City,  was  listed  as  one  of  four  spon¬ 
sors  of  a  statement  which  appeared  in  the  Sunday  Worker,  August  29, 
1948  (p.  11),  from  which  the  following  is  quoted; 

"  'THE  FIRST  LINK  OF  DJiFENSE 

“‘(Statement  by  Negro  Americans  to  the  President  and  Attorney 

.  General  of  the  United  States) 

"We,  the  undersigned  Negro  Americans,  strongly  condemn  your 
hysteria-breeding  arrests  of  national  leaders  of  the  Communist  Party, 
and  call  upon  you  to  take  positive  action  to  protect  civil  rights  instead 
of  persecuting  political  Bninprities. !  '  .  j 
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“  We  raise  here  no  defense  of  the  principles  of  the  Communist  Party. 
Our  concern  Is  to  defend  the  right  of  political  and  other  minorities, 
especially  the  Negro  people, 'to  fight  for  the  ldnd  of  society  which  they 
consider  necessary  to  give  full  expression  to  the  principles  of  Ameri¬ 
can  democracy  * 

“The  obvious  purpose  of  these  Gestapo-like  arrests  of  Communist 
leaders  is  to  frighten  people  away  from  the  Wallace  movement  and 
progressive  people’s  organizations  generally;  practically  all  of  which 
have  been  slandered  as  Communist  or  subversive  4  *  * 

"  We  call  upon  our  Government  to  halt  its  Fascist-like  attacks  upon 
opposition  minorities,  and  to  act  for  protection  of  minority  rights  *  *  *’  “ 

"FEBRUARY  13.  1956. 

“SUBJECT;  DR.  S.  RALPH  HARLOW,  national  board  of  di¬ 
rectors,  NAACP,  1961. 

*'The  pttbUc  records,  Bit*  and  publication*  of  ibis  committee  contain  the  following  JAfwAition  an* 
ternlng  the  subject  indivIdtitL  THJi  report  ibould  not  be  routined  ai  rcprettmiiiff  fix  ranEtt  of  an 
investigation  by  «  finding*  of  tjdt  fommlttec.  It  tlwuld  be  noted  that  iht  Individual  it  not  wemanlf 
*  CMMUPtrti  *  CwninuniK  tympatfaiur,  or  a  feHow-tntvdcr  unkts  clfccrwta  indltattd. 

“The  program  of  the  fifth  national  conference  of  the  American  Com¬ 
mittee  for  Protection' of  Foreign  Bora,  Atlantic  City,  N.J.,  March  2ft* 
30,  1041,  listed  S.  Ralph  Harlow  as  a  sponsor. 

"The  Attorney  General  of  the  United  States  cited  the  American 
Committee  for  Protection  of  Foreign  Bora  as  subversive  and  Com¬ 
munist  in  letters  to  the  Loyalty  Review  Board,  released  June  1  and 
September  21,  1948.  The  organization  was  redesignated  by  the  At¬ 
torney  General  April  27, 1053,  pursuant  to  Executive  Order  No.  10450, 
and  included  on  the  April  1,  1054,  consolidated  list  of  organizations 
previously  designated.  The  special  Committee  on  Un-American  Ac¬ 
tivities,  in  its  report  of  March  29,  1944  (p.  155),  cited  the  American 
Committee  for  Protection  of  Foreign  BOra  as  ’one  of  the  oldest  auxili¬ 
aries  of  the  Communist  Party  In  the  United  States.* 

Ralph  Harlow  was  an  endorser  of  the  Committee  for  Citizenship 
Rights  as  shown  by  a  letterhead  dated  January  10,  1942.  The  special 
Committee  on  Un-American  Activities,  in  its  report  of  March  29, 1044 
(p.  05),  dted  the  Committee  fqr  Citizenship  Rights  as  an  organization 
which  defended  (he  ‘interests  of  the  Communist  Party.*  The  Com¬ 
mittee  oh  Un-American  Activities,  in  its' report  of  September  2,  1047 
(p.  3),  cited  the  Committee  for  Citizenship  Rights,  as  among  a  ‘maze 
or  organizations’  which  were  ‘spawned  tor  the  alleged  purpose  of 
defending  civil  liberties  in  general  but  actually  intended  to  protect 
Communist  subversion  from  any  penalties  under  the  law.*' 

“Prof.  S.  Ralph  Harlow  signed  a  statement  calling  for  international 
agreement  to  ban  use  of  atomic  weapons  attached  to  a  press  release  of 
the  Committee  for  Peaceful  Alternatives  tq  the  Atlantic  Pact,  Decem¬ 
ber  14, 1949  (p.  9).  He  was  identified  in  this  instance  as  associated 
with  Smith  College,  Northampton,  Mass. 

“The  Conttftittee  oh’ Un-American  Activities,  ip  its  report  on  the 
Communist  Peace  Offensive,' April  1,  1951  (p.;E4),  dted  the  Com¬ 
mittee  for  Peaceful  Alternatives  to  the  Atlantic  Pact  as  an  organization 
which  was  formed  as  a  result  of  the  Conference  for  Peaceful  Alterna* 
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tives  to  the  Atlantic  Pact,  and  which  was  located,  according  to  a  letter¬ 
head  of  September  14,  1950,  at  30  North  Dearborn  Street,  Chicago, 
111*;  and  to  further  the  cause  of  Communists  in  the  United  States  doing 
their  part  in  the  Moscow  campaign, 

"As  shown  by  Soviet  Russia  Today  of  November  1937  (p.  79),  S. 
Ralph  Harlow  was  a  signer  of  the  Golden  Book  of  American  Friend¬ 
ship  With  the  Soviet  Union,  cited  as  a  'Communist  enterprise'  signed 
hundreds  of  well-known  Communists  and  fellow  travelers: 

w ‘January  23-25,  1948,  New  York  City'  conference  call  of  the  Na¬ 
tional  Conference  on  American  Policy  in  China  and  the  Far  East, 
listed  Dr.  S.  Ralph  Harlow,  Smith  College,  as  a  sponsor  of  the  con¬ 
ference,  The  Attorney  General  cited  the  National  Conference  on 
American  Policy  in  China  and  the  Far  East  as  Communist,  and  a  con¬ 
ference  called  by  the  Committee  for  a  Democratic  Far  Eastern  Policy 
in  a  letter  released  July  25,  1949;  redesignated  April  27,  JL953,  and  in¬ 
cluded  on  the  April  1,  1954,  consolidated  list, 

MA  news  release  of  die  National  Federation  for  Constitutional  Liber¬ 
ties  dated  December  26,  1941,  listed  S,  Ralph  Harlow  as  a  signer. 
He  signed  the  organization's  1943  message  to  the  House  of  Representa¬ 
tives  (leaflet,  attached  to  undated  letterhead);  and  the  group's  state¬ 
ment  supporting  the  War  Departments  order  on  granting  commissions 
to  members  of  the  Armed  Forces  who  have  been  members  of  or  sym¬ 
pathetic  to  the  views  of  the  Communist  Party  (undated  leaflet,  ‘the 
only  sound  policy  for  a  democracy  *  °  *’  and  Daily  Worker,  March 
19,  1945,  p.  4). 

"The  Attorney  General  cited  the  National  Federation  for  Constitu¬ 
tional  Liberties  as  subversive  and  Communist  in  letters  released  De¬ 
cember  4, 1947,  and  September  21,  1948;  redesignated  April  27,  1953, 
and  included  on  the  April  1, 1954,  consolidated  list.  The  organization 
was  cited  previously  by  the  Attorney  General  as  part  of  what  Lenin 
called  the  solar  system  of  organizations,  ostensibly  having  no  connec¬ 
tion  with  the  Communist  Party,  by  which  Communists  attempt  to 
create  sympathizers  and  supporters  of  their  program  (Congressional 
Record,  Sept.  24,  1942,  p,  7687).  The  special  Committee  on  Un- 
American  Activities,  in  its  report  of  March  29, 1944  (p.  50),  cited  the 
National  Federation  for  Constitutional  Liberties  as  one  of  the  viciously 
subversive  organizations  of  the  Communist  Party,  The  Committee  on 
Un-American  Activities,  in  its  report  of  September  2, 1947  (p,  3),  cited 
the  National  Federation  for  Constitutional  liberties  as  among  a  maze 
of  organizations  which  were  spawned  for  the  alleged  purpose  of  de¬ 
fending  civil  liberties  in  general  but  actually  intended  to  protect  Com¬ 
munist  subversion  from  any  penalties  under  the  law. 

“As  shown  by  the  Daily  Worker  of  September  17,  1940  (pp.  1,  5), 
$.  Ralph  Harlow  signed  a  telegram  of  the  New  York  Conference  for 
Inalienable  Rights  to  President  Roosevelt  and  Attorney  General  Jack- 
son  in  behalf  of  the  International  Fur  and  Leather  Workers  Union 
defendants*  The  special  Committee  on  Un-American  Activities,  in  its 
report  of  March  29,  1944  (p.  149),  cited  the  New  York  Conference 
for  Inalienable  Rights  as  a  Conupumst-front  group,, 

“S,  Ralph  Harlow  sponsored  the  call  for  the  Protestantism  Answers 
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Hate  diimer-foram  held  under  auspices  of  the  Protestant  Digest,  New 
York,  February  25,  1941,  as  shown  by  a  leaflet.  He  was  identified  in 
this  instance  as  professoi  of  sociology,  Smith  College,  Northampton, 
Mass, 

“The  special  Committee  on  Un-American  Activities,  in  its  report  of 
March  29,  1944  (p.  48),  cited  the  Protestant  Digest  as  ‘a  magazine 
which  has  faithfully  propagated  the  Communist  Party  line  under  the 
guise  of  being  a  religious  journal/ 

“According  to  the  New  York  Times,  October  9,  1944  fp.  12),  S. 
Ralph  Harlow,  chairman,  department  of  religion,  Smith  College, 
Northampton,  Mass.,  signed  an  open  letter  of  the  Schappes  defense 
committee  to  Gov.  Thomas  E.  Dewey  asking  a  pardon  for  Morris 
Schappes." 

“The  Schappes  defense  committee  was  cited  as  Communist  by  the 
Attorney  General  in  a  letter  released  April  27, 1949;  redesignated  April 
27,  1953,  and  included  on  the  April  1,  1954,  consolidated  list.  The 
special  Committee  on  Un-American  Activities  cited  the  organization 
as  *a  front  organization  with  a  strictly  Communist  objective,  namely, 
the  defense  of  a  self-admitted  Communist  who  was  convicted  of 
perjury  in  the  courts  of  New  York/  (Report,  Mar.  39,  1944,  p,  71). 

"Prof.  S*  Ralph  Harlow  endorsed  the  World  Peace  Apnea!  as  shown 
by  an  undatedf leaflet.  Prominent  Americans  Call  for  *  *  *  (received 
Sept.  11,  I960),  and  the  Daily  Worker,  August  14,  1950  (p*  2). 

*The  Committee  on  Un-American  Activities,  in  its  report  on  the 
Communist  peace  offensive,  April  1,  1951  (p*  34),  cited  the  World 
Peace  Appeal  as  a  petition  campaign  launched  by  the  Permanent  Com¬ 
mittee  of  the  World  Peace  Congress  at  its  meeting  in  Stockholm, 
March  16-19,  1950;  as  having  received  the  enthusiastic  approval  of 
every  section  of  the  international  Communist  hierarchy*;  as  having 
been  lauded  in  the  Communist  press,  putting  'every  individual  Com¬ 
munist  on  notice  that  he  "has  duty  to  rise  to  this  appeal”’;  and  as  hav¬ 
ing  'received  the  official  endorsement  of  the  Supreme  Soviet  of  the 
U.StStR.,  which  has  been  echoed  by  the  governing  bodies  of  every 
Communist  satellite  country,  and  by  all  Communist  parties  through¬ 
out  the  world/  * 


“FEBRUARY  13  1956* 

"SUBJECT:  ROBERT  C.  WEAVER,  national  board  of  di¬ 
rectors,  NAACP,  1961. 

"Thfl  piiblte  record*.  Aid  and  publlcationi  of  (hi t  evmnJutc  wtibla  iht  follotrinf  Iftformittan  coo- 
caning  ihe  ntbjcct  Ipdlvldutl,  Thli  report  rimild  jwl  be  coutncd  u  repraalJAg  (be  renin  tf  mn 
lovatfpdoo  b r  or  finding!  cl  tbit  (omultia,  It  ibwld  be  octed  tbit  (he  individual  ii  not  nnaanlT 
e  CbmrfiurJit,  «  Commit  irmpathitcr.  or  a  fellow -tuvelcr  unku  otherwise  Indict  ted 

"Robert  C.  Weaver,  identified  from  Washington,  D.C.,  as  an  eco¬ 
nomic  adviser  to  the  Secretary  of  Interior,  was  discussion  leader  of  a 
pane)  on  The  Federal  Housing  Program  and  the  Negro’  at  the  Second 
National  Negro  Congress  as  shown  by  die  program  of  that  congress 
which  was  held  in  Philadelphia,  October  .15-17;  1937. 

“The  National  Negro  Congress  was  cited  as  subversive  and  Com¬ 
munist  by  the  Attorney  General  of.  the  United  States  in  letters  released 
December  4, 1947,  and  September  £1, 1948.  The  special  committee  in 
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its  report  of  January  3*  1939  (p,  81  )*  cited  the  National  Negro  Congress 
as  "the  Communist-front  movement  in  the  United  States  among  Ne¬ 
groes/  The  Attorney  General  had  cited  die  group  previously  as  fol¬ 
lows;  ‘From  the  record  of  its  activities  and  the  composition  of  its 

f;oveming  bodies*  there  can  be  little  doubt  that  it  has  served  what 
ames  M.  Ford*  Communist  vice  presidential  candidate  elected  to  the 
executive  committee  in  1937*  predicted:  "An  important  sector  of  the 
democratic  front "  sponsored  and  supported  by  the  Communist  Party' 
(Congressional  Record,  Sept.  24, 1942*  pp.  7687  and  7688). 

The  Daily  Worker  of  February  8,  1939  (p-  2)*  listed  Robert  C. 
Weaver*  identified  as  Assistant  Housing  Administrator  of  the  Depart¬ 
ment  of  Interior*  as  one  of  the  signers  of  the  Negro  People's  Committee 
to  Aid  Spanish  Democracy  letter  to  lift  the  Spanish  embargo.  The 
special  committee  in  its  report  of  March  29*  1944  (p.  180),  cited  the 
Negro  People's  Committee  to  Aid  Spanish  Democracy  as  a  Com¬ 
munist-front  organization. 

"Robert  C.  Weaver,  Washington*  D.C.*  contributed  financially  to 
Social  Work  Today  as  shown  by  the  January  1941  issue  of  that  publica¬ 
tion  (pp.  16-18).  Social  Work  Today  was  cited  as  a  Communist 
magazine  by  the  special  committee  in  its  report  of  March  r 29,  1944 
(p*  129). 

"R.  C.  Weaver*  1206  Kenyon  Street*  Washington,  D.C.*  Was  listed 
as  a  member  of  the  Washington  Book  Shop  on  a  1941  membership  list 
of  the  organization  subpenaed  by  this  committee.  The  Washington 
Book  Shop  Association  was  cited  as  subversive  and  Communist  by  the 
Attorney  General  in  letters  released  December  4*  1947*  and  September 
21*  1948.  The  Attorney  General  cited  the  organization  previousy  us 
showing  'evidence  of  Communist  penetration  or  control'  according  to 
die  Congressional  Record*  September  24, 1942  (p.  7688).  The, special 
committee  in  report  of  March  29*  1944  (p.  150),  cited  the  organization 
as  a  Communist-front  organization, 

"Rol>ert  C,  Weaver  was  the  author  of  The  Negro  Ghetto  which  was 
reviewed  by  Herbert  Aptheker  in  the  August  1948  issue  of  Masses 
and  Mainstream  (p.  85).  The  congressional  committee,  in  Its  report 
on  the  Congress  of  American  Women*  April  26*  1950  (p.  75),  cited 
Masses  and  Mainstream  as  successor  to  New  Masses,  a  Communist 
magazine."  - - 

"FEBRUARY  13*  1956. 

“SUBJECT:  LEWIS  GANNETT,  national  board  of  directors, 
NAACP,  national  vice  president,  1961. 

"The  public  record!  *  Ale*  And  publication*  of  ihi*  committee  contain  the  fo!  load  Off  lota  out!  on 
Mini the  lutyect  individual*  Thii  report  ihoufd  not  be  coutrutd  u  repmendng  the  mult*  of  >n 
Lavttifffaticn  bj  or  finding*  of  tM*  coirnniuee.  It  iturald  be  noted  .that  the  individual  1*  nor  neccttvUy 
a  Commviuitp  «  CoirnminUt  syrtpathl^er,  or  a  ftllouMravtltf  unk*s  otherwise  iodic* ted. 

“On  December  18, 1934,  the  Daily  Worker  ( p.  5)  reported  die  fol¬ 
lowing:  ‘A  reception  to  mark  the  10th  anniversary  of  International 
Publishers  took  place  *  *  *  December  14,  in  *■  *  ‘.the  new  school  for 
social  research  *  *  *  Scores  of  prominent  writers,  artists,1  and  editors 
were  present  to  pay  tribute  to  International  Publishers’  decade  of 
achievement  •  *  *  Among  those  present  were  *  *  •  Lewis  Gannett, 
book-review  columnist  of  New  York  Herald  Tribune'* 
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'The  Attorney  General  of  the  United  States  cited  International 
Publishers' as  The  (Communist)  Party's  publishing  house/  headed  by 
Alexander  Trachtenberg  (Congressional  Record,  September  24, 194% 
p.  7686);  and  as  the  'publishing  agency  of  the  Communist  Part/  (brief 
for  the  United  States  in  the  case  of  William  Schneiderman,  p*  145); 
The  special  Committee  on  Un-American  Activities  cited  International 
Publishers  as  an  "Official  publishing  house  of  the  Communist  Party  in 
the  United  States’  (Reports  of  January  3,  1940#  and  June  25,  1942); 
the  Committee  onUn- American  Activities  cited  the  organization  as 
the  "Official  American  Communist  Party  publishing  house  { Report  No* 
1920  dated  May  11,  1948). 

“Lewis  Gannett,  Harvard,  was  a  member  of  the  sponsoring  com¬ 
mittee  of  dinner  sponsored  by  the  American  Student  Union  for  alumni 
of  die  student  movement  and  present  members*  as  shown  in  Student 
Advocate  for  February  1937  (p,  2)*  The  American  Student  Union  was 
cited  as  a  Communist  front  which  "the  result  of  a  united  .front 
gathering  of  young  Socialists  and  Communists’  in  1935*  The  Young 
Communist  League  took  credit  for  creation  of  the  organization  (Report 
of  the  special  Committee  on  Un-American  Activities  dated  Jan*  3, 
1939;  also  cited  in  reports  of  Jan.  3,  1940;  June  25,  1942;  and  March 
29,1949)* 

“A  letterhead  of  the  American  League  for  Pe^ce  and  Democracy 
dated  April  6,  1939  contains  the  name  of  Lewis  Gannett  in  a  list  of 
members  of  the  Writers'  and  Artists'  Committee  of  that  organization; 
the  same  information  is  shown  in  public  hearings  before  this  com¬ 
mittee  July  21,  1953  (p*  3639)*  The  American  League  was  cited  by 
the  Attorney  General  as  ‘designed  to  conceal  Communist  control,  in 
accordance  with  the  new  tactics  of  the  Communist  International’ 
(Congressional  Record,  September  24, 1942,  pp.  7683  and  7984);  and 
subsequently,  as  subversive  and  Communist  ( press  releases  of  June 
1  and  September  21,  1948;  also  included  on  consolidated  list  released 
April  1, 1954)*  The  special  committee  cited  the  American  League  for 
Peace  and  Democracy  as  "a  bold  advocation  of  treason’  (reports  of 
^anttaiy  3,  1939;  Jan*  3,  1940;  Jan*  3,  1941;  June  25,  1942;  and  Jan. 

“The  special  committee  cited  the  American  Committee  for  Demo¬ 
cracy  and  Intellectual  Freedom  as  a  Communist  front  which  defended 
Communist  teachers  (report  of  Tune  25,  1942;  also  cited  in  report  of 
March  29, 1944 ) ;  a  letterhead  of  the  American  Committee  for  Demo* 
cracy  and  Intellectual  Freedom,  dated  May  26,  1940,  contains  the 
name  of  Lewis  Gannett  in  a  list  of  members  of  the  organization  $  na¬ 
tional  executive  committee. 

“A  letterhead  of  the ‘American  Russian  Institute  for  Cultural  Rela¬ 
tions  With  the  Soviet  Union,  Inc*,  contains  the  name  of  Lewis  Gannett 
in  a  list  of  members  of  its  board  of  directors;  the  letterhead  was  dated 
July  14*  1938.  The  Attorney  General  cited  the  American  Russian 
institute  as  Communist  (press  release  of  April  27, 1949;  also  included 
on  consolidated  list  dated  April  1,  1954). 

“Lewis  S*  Gannett  was  a  member  of  the  board  of  directors  of  the 
American  Fund  for  Public  Servicfc  as  shown  on  a  photostat  of  their 
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letterhead  dated  ot  Member  8,  1930.  The  ‘American  Fund  for  Public 
Service  was  established  by  Charles  Garland,  son  of  the  wealthy  James 
A,  Garland*  Young  Garland,  conditioned  against  wealth  through 
radical  acquaintances  at  Harvard,  declined  to  accept  his  inheritance 
for  his  own  personal  use.  Instead,  he  established,  in  1622,  the  Ameri* 
can  Fund  for  Public  Service  with  the  sum  of  $900,000  which  consisted 
largely  of  conservative  securities.  During  the  lush  twenties,  the  fund 
grew  to  some  $2  million. 

"'A  self-perpetuating  board  of  directors  was  set  up  for  the  purpose 
of  handing  out  this  easy  money.  Sidney  Hillman  was  among  them* 
Associated  with  Hillman  as  directors  were  Roger  N.  Baldwin,  William 
Z:  Foster,  Lewis  Gannett,  *  *  V  ( From  report  1311  of  the  special  com¬ 
mittee  dated  March  29,  1944.) 

"An  undated  booklet  of  Friends  of  the  Soviet  Union  contains  the 
name  of  Lewis  S.  Gannett  in  a  list  of  members  of  the  Reception  Com¬ 
mittee  for  the  Soviet  Flyers,  under  auspices  of  that  organization;  he 
contributed  a  review  of  Maxim  Gorki’s  ‘A  Book  of  Short  Stories  to 
Soviet  Russia  Todays  (September  1939;  p,  26);  The  Attorney  General 
cited  Friends  of  the  Soviet  Union  as  Communist  (press  releases  of 
December  4,  1947,  June  1  and  September  21,  1948;  also  included  on 
consolidated  list  released  April  1,  1954);  the  ‘one  of  the  most  open 
Communist  fronts  in  the  United  States’  (report  of  January  3, 1939;  also 
cited  in  reports  of  January  3, 1940;  Tune  25, 1942;  and  March  29, 1944). 
Soviet  Russia  Today  was  published  by  Friends  of  the  Soviet  Union* 

“Soviet  Russia  Today  for  November  1937  (p*  79)  published  a  list  of 
individuals  who  signed  the  Golden  Book  of  American  Friendship  With 
the  Soviet  Union  under  this  statement:  1  hereby  inscribe  my  name  in 

Seeting  to  the  people  of  the  Soviet  Union  on  tW20th  anniversary  of 
e  establishment  of  the  Soviet  Republic**  The  Golden  Book  of  Ameri¬ 
can  Friendship  With  the  Soviet  Union  was  cited  as  a  'Communist 
enterprise’  signed  by  hundreds  of  well-known  Communists  and  fellow 
travelers  (Report  1311  of  the  special  committee  dated  March  29, 
1944). 

“The  Daily  Worker  of  January  18,  1939  (p.  7)  reported  that  Lewis 
Gannett  was  a  committee  sponsor  of  the  League  of  American  Writers, 
cited  as  a  Communist-front  Organization  by  the  special  committee 
(reports  of  January  3, 1940;  June  25, 1942;  and  March  29,  1944).  The 
Attorney  General  cited  it  as  being  under  ‘Communist  control*  and  as 
subversive  and  Communist  (Congressional  Record,  September  24, 
1942,  pp.  <685  and  7686;  and  press  releases,  of  June  1,  ana  September 
21,  1948;  also  included  on  consolidated  list  bf,April  1,  1954). 

“New  Masses  for  March  16,  1937  (p.  26)  named  Lewis  Gannett  as 
one  of  the  sponsors  of  a  sendoff  dinner  for  the  ambulance  corps  under 
the  auspices  of  the  American  Artists  and  Writers  Committee,  Medical 
Bureau,  American  Friends  of  Spanish  Democracy;  an  undated  letter¬ 
head  of  the  Writers*  and  Artists  Committee  for  Medical  Aid  to  Spain 
also  contains  his  name  in  a  list  of  sponsors;  the  letterhead  also  carries 
the  notation  'Affiliated  wi^th  the  Medical  Bureau  to  Aid  Spanish  Demo- 
■  cracy*;  he  signed  a  petition  .of  American  Friends,  of  Spanish  Democracy 
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to  lift  the  arras  embargo,  a s  shown  in  the  Daily  Worker  of  April  8, 
1838  (p*4)> 

"During  1937  and  1938,  the  Communist  Party  campaigned  for  -su]> 
port  of  the  Spanish  Loyalist  cause,  "recruiting  men  and  organizing 
multifarious  so-called  relief  organizations  0  #  *  such  as  *  *  *  American 
Friends  of  Spanish  Democracy  (Report  1311  of  the  special  committee 
dated  March  29,  1944). 

"Another  such  organization  which  was  cited  bv  the  special  com¬ 
mittee  (see  last  paragraph  above)  was  the  Medical  Bureau  and  North 
American  Committee  To  Aid  Spanish  Democracy;  their  letterhead  of 
July  6, 1938,  contained  the  name  of  Lewis  Gannett  in  a  list  of  members 
of  the  Writers'  and  Artists'  Committee* 

"The  Liberator  for  September  1821  (p.  11)  contained  Lewis  Gan- 
nett's  interview  with  "Bill  Haywood  in  Moscow':  he  also  contributed 
an  article  to  the  July  1822  issue  of  the  same  publication  (p«  30)*  The 
special  committee  cited  the  liberator  as  a  'Communist  magazine'  (re¬ 
port  of  June  25,  1942). 

"Lewis  Gannett  contributed  articles  to  New  Masses  for  February  10, 
1837  (p.  21)  and  August  10,  1943  (p,  20);  he  signed  New  Masses' 
Letter  to  the  President  of  the  United  States,  as  shown  in  New  Masses 
of  April  %  1940  (p*  21),  which  source  identified  him  as  literary  editor. 
New  York  Herald  Tribune.  New  Masses  has  been  cited  by  the  At¬ 
torney  General  as  a  "Communist  periodical'  (  Congressional  Record, 
September  24,  1942,  p,  7088);  the  special  committee  cited  it  as  the 
"nationally  circulated  weekly  journal  of  the  Communist  Party  *  *  * 
whose  ownership  was  vested  in  the  American  Fund  for  Public  Service' 
(report  of  March  29,  1944;  also  cited  in  reports  of  January  3,  1939 
and  June  25,  1942)* 

"A  letterhead  of  the  All-American  Anti-Imperialist  League,  dated 
April  11,  1928,  contains  the  name  of  Lewis  S.  Gannett  in  a  list  of 
members  of  that  organization's  national  committee.  The  Attorney 
General  cited  the  All-American  Anti-Imperialist  League  as  a  'Com¬ 
munist-front  organization'  (in  re  Harry  Bridges,  May  28,  1942,  t>.  10); 
the  special  committee  cited  the  group  as  a  Communist  front  (report 
of  March  29, 1944)  * 

“FEBRUARY  13, 1956. 

"SUBJECT;  DR.  BUELL  G,  GALLAGHER,  national  board 
of  directors,  NAACP,  196L 

"The  public  record*.  Hit*  ud  publication*  of  thii  committee  cantata  the  folfowlnf  information  con¬ 
cerning  the  lut^Kt  individual*  Tbt*  repofC  should  not  be  mmnied  u  nprwntinff  the  rendu  of  u 
InvaliRntfofl  by  or  finding*  of  tbi*  committee.  It  should  be  noted  tint  the  Individual  t|  am  nwfmrilr 
*  Communist,  a  Conu&unJit  sympathiser,  «  a  fcUov-trevtlcr  unit**  otherwise  Indicated, 

“According  to  the  Communist  publication,  the  Daily  Worker  of 
April  13,  1936  (p.  3),  Buell  G.  Gallagher,  identified  as  president  of 
Talladega  College,  endorsed  a  peace  strike  of  500,006  students  who 
planned  a  demonstration  for  April  22, 1936,  The  strike  was  sponsored 
by  die  American  Student  Union  which  was  cited  as  a  Communist* 
front  organization  by. the  special  Committee  on  Un-American  Activities 
in  reports  dated  January  3, 1640,  June  25,  1942,  and  March  29,  1944. 


49 


410 


VOTING  RIGHTS 


**11)0  Daily  People’s  World,  the  Communist  Journal  on  the  west 
coast,  listed  Dr.  Buell  Gallagher  as  a  member  of  the  Draft  Cross  Com* 
mittee,  in  connection  with  a  move  to  draft  Mayor  Laurence  L.  Cross, 
of  Berkeley,  Calif.,  as  candidate  for  Congress  from  the  Seventh  District 
of  California.  (See  Daily  People’s  World  of  January  28,  1048,  p.  3.) 
In  the  February  17, 1948,  issue  of  the  Daily  People’s  World  (p.  3),  we 
find  that  ’the  committee  originally  formed  to  draft  Mayor  Laurence 
Cross  for  Congress  has  resolved  to  stay  together  in  support  of  the 
candidacy  of  Dr;  Buell  G.  Gallagher  in  the  Seventh  District/  According 
to  Judge  Louts  J.  Hardie,  committee  chairman,  ‘In  Dr.  Gallagher,  we 
feel  that  we  have  found  a  congressional  candidate  who  possesses  those 
qualities  of  intelligence,  integrity,  and  idealism  which  we  admire  in 
Dr.  Cross.  His  deep  acquaintance  with  social  and  economic  problems 
and  his  broad  experience  in  community  activities  insure  the  voters  of 
the  Seventh  District  a  candidate  who  will  honestly  and  ably  serve  them 
in  the  81st  Congress*  (ibid). 

"In  the  March  10, 1948,  issue  of  the  Daily  People's  World,  we  note 
that  the  ‘Alameda  County  CIO  Council  voted  endorsement  last  night 
for  Dr.  Buell  Gallagher,  pro-Wallace  candidate  for  Congress  in  the 
Seventh  District.  Dr,  Gallagher,  endorsed  previously  by  the  AFL 
Central  Labor  Council  and  Building  Trades  Council,  will  run  in  the 
Democratic  primary  in  June  against  Dyke  Brown,  the  Truman  candi¬ 
date.  Congressman  from  the  Seventh  District  now  is  Republican  John 
J.  Allen,  who  voted  for  the  Taft-Hartley  law’  (p.  3). 

"Under  date  of  February  10, 1951,  Dr.  Gallagner  addressed  a  letter 
to  the  chairman  of  this  committee  detailing  an  analysis  of  the  informa¬ 
tion  reflected  in  the  public  files  of  the  committee,  and  stating,  ‘at  no 
time  have  I  ever  been  a  member  of,  or  sympathizer  with,  die  Com¬ 
munist  Party;  nor  a  member  of,  or  sympathizer  with,  any  organization 
which  I  knew  or  believed  to  be  a  front  for  communism 'The  chairman, 
in  a  letter  to  Dir.  Gallagher  dated  March  3, 1951,  advised  him  that  his 
analysis  would  be  made  a  part  of  the  committee  reoords  and  quoted  in 
any  future  releases."  > 

”  "FEBRUARY  13, 1956. 

“SUBJECT:  JUDGE  HUBERT  T.  DELANY  (also  spelled 
Delaney),  national  board  of  directors,  NAACP,  1054. 

"The  public  records,  flics  and  publication*  pf  tblfi  cftmmittet,. tfdftajq  the  faltouiut  Information  cw- 
Cttftipg  the  subject  individual.  Ttut  report  sbotitd  not  be  eorinrued  al  rep  resettling  the  rtfiultt  of  *h 
investigation  bp  or  finding*  of  this  cccondttce,  It  should  be  ootAd  that  the  ibdivIdMt  la  ut  Attcaurit? 
a  Communist,  a  Communist  ifinpotbiicr,  or  a  felltnr-inveler  utiltn  otherwise  Indicated,  ■ '  '  ’ 

"Hubert  T.  Delaney  was  a  member  of  the  Council  on  African  Affairs, 
as  shown  in  the  following  sources:  Pamphlets  entitled  ‘Affairs  in  the 
War,*  “Seeing  Is  Believing  (1947),  'For  a  New  Africa*  (p.  38),  ‘8  Mil¬ 
lion  Demand  Freedom*  (inside  bade  cover);  leaflets  beaded  *1116  Job 
To  Be  Done’  and  'What  of  Africa’s  Place  in  Tomorrow’s  World*  (June 
26, 1944).  New  Africa  for  December  1943  (p,  4)  and  a  letterhead  of 
the  council  dated  May  17, 1945,  contained  the.  same  information;  Mr. 
Walter  s.  Steele  testified  in  public  bearings  before  the  Committee  on 
Up- Aoierican  AcHvWes  July  21,1947  p.  135),  that  Judge  Delahy  was 
a  rilember  of  the  Council  on  African  Affairs.  According  to  the  Daily 
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Worker  of  March  29,  1948  (p,  7),  Judge  Hubert  Delaney  was  a 
member  of  the  executive  board  of  the  council.  The, Daily  Worker  of 
April  26, 1947  (p,  12),  named  him  as  having  signed  h  statement  issued 
by  the  coundL  ^ 

“The  Attorney  General  of  the  United  States  cited  the  Council  on 
African  Affairs  a£  subversive  and  Communist  (press  releases  of  Decem¬ 
ber  4, 1947,  and  September  21, 1948;  also  included  on  consolidated  list 
released  April  1, 1954)* 

“A  1939  membership  list  of  the  National  Lawyers  Guild,  which  was 
made  available  to  the  special  Committee  on  Un-American  Activities, 
contains  the  name  of  one  Hobert  T*  Delaney,  30  Broad  Street,  New 
York  City.  The  names  of  Hubert  T*  Delany  appeared  on  a  letterhead  of 
the  guild  dated  May  28*  1940,  as  director  ex  officio.  The  New  York 
Guild  Lawyer  for  September  1950  listed  him  as  vice  president  of  the 
New  York  chapter  of  the  guild.  A  list  of  officers  of  the  National  Law¬ 
yers  Guild  (as  of  December  1949)  contains  the  name  of  the  Honorable 
Hubert  T;  Delaney  in  a  list  of  members  of  the  organization's  executive 
board;  he  is  so  named  in  a  list  dated  May  1950.  Both  of  these  lists  were 
printed  in  a  report  on  the  National  Lawyers  Guild,  prepared:  and 
published  by  the  Committee  on  Un-American  Activities  September  17, 

“Convention'  News  of  May  1941  (pp.  2  and  4),  issued ;by  the  fifth 
annual  convention  of  the  National  Lawyers.  Guild  which was  held 
May  29-June  1,  1941,  in  Detroit*  Mich.,  named  Hubert  T,  Delany  as  a 
member  of  the  convention  resolutions  committee;  he  was  also  named 
in  the  same  source  as  a  member  of  the  national  executive  board,  Na¬ 
tional  Lawyers  Guild.  Judge  Delaney  presided  at  an  annual  convention 
of  the  guild  on  Chicago,  Ill,  in  1951  (Daily  People’s  World,  October 
18, 1951,  p,  2);  he  also  spoke  before  the  guild  in  1951,  as  reported  in 
the  Daily  Worker  of  April  10, 1951,  page  5,  In  the  latter  three  sources, 
he  was  identified  with  the  domestic  relations  court  of  New  York  City. 

“The  Daily  Worker  of  October  7,  1952  (p.  3),  reported  that  Judge 
Delany  was  to  lead  a  workshop  at  the  national  conference  on  civil 

^1.  * _ 1 _ _ _ f  .1  j  _ * _ t+  _  _  ■  .  1  .  1.  .11  .  it _ tr  1  * 


ber  10-12,  under  the  auspices  of  the  National  Lawyers  Guild;  a  letter¬ 
head  of  the  New  York  City  chapter  of  the  guild  dated  October  17, 1952, 
listed  Hubert  T.  Delany  as  vice  president.  TheDaily  Worker  of  Febru¬ 
ary  20,1953  (p.  6),  announced  that  he  would  speak  at  a  panel  session 
on  civil  rights  and  liberties,  February  22,  at  the  annual  convention  of 
the  guild,  February  20-23,  in  New  York  City.  According  to  the  Daily 
Worker  of  May  27,  1953  (p.  8),  Hubert  T.  Delany  was  reelected  vice 
president  of  the  New  York  City  chapter  of  the  Natrona!  Lawyers  Guild 
at  the  annual  membership  meeting  May  26,  He  was  elected  one  of  the 
vice  presidents  of  the  National  Lawyers  Guild,  New  York  City  chapter, 
for  the  years  1954-55,'  as  reported  in  the  Daily.  Worker,  of  May  29, 
1954  (p.  8);  : 

-The  National  Lawyers  Guild  was  cited  as  a  Communist-front  or- 

Sanitation  by  the  Special  Committee  on  Un-American  Activities  in 
ieport  No.  131  dated  March  29, 1944.  In- a  report  on  the  guild,  pre¬ 
pared  and  released  September  17,  1950,  by  the  Committee  on  Un- 
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American  Activities,  it  was  shown  that  the  National  Lawyers  Guild  ‘is 
the  foremost  legal  bulwark  of  the  Communist  Party,  its  front  organiza¬ 
tions,  and  controlled  unions'  and  ‘since  its  inception  has  never  failed  to 
rally  to  the  legal  defense  of  Che  Communist  Party  and  individual  mem¬ 
bers  thereof,  including  known  espionage  agents'. 

‘‘Hubert  T.  Delany  was  a  member  of  the  Lawyers'  Committee  of  the 
American  League  for  Peace  and  Democracy,  as  shown  on  their  letter¬ 
head  dated  April  6, 1939.  The  American  League  for  Peace  and  Democ¬ 
racy  was  cited  as  subversive  and  Communist  by  the  Attorney  General 
(press  releases  of  Tune  1  and  September  21,  1948;  consolidated  list  of 
April  1, 1954);  he  had  previously  cited  the  organization  as  ‘established 
in  the  United  States  ■  *  in  an  effort  to  create  public  sentiment  to  the 

interests  of  the  Soviet  Union'  (Congressional'  Record,  September  24, 
1942,  pp,  7683  and  7684),  The  Special  Committee  on  Un-American 
Activities  cited  the  American  league  as  ‘the  largest  of  the  Communist- 
front  movements  in  the  United  States'  (report  of  January  3, 1940), 

‘The  catalog  of  the  George  Washington  Carver  School  (winter  term, 
1947)  contains  the  name  of  Judge  Hubert  T,  Delany  as  a  member  of 
the  board  of  directors  of  that  school,  cited  by  the  Attorney  General  as 
*an  adjunct  in  New  York  City  of  the  Communist  Part/  (press  release 
of  December  4,  1947;  included  on  consolidated  list  of  April  1,  1954). 

“Hubert  T.  Delany  was  named  as  a  representative  individual  who  ad¬ 
vocated  lifting  the  arms  embargo  against  Spain  in  a  booklet  entitled 
These  Americans  Say/  which  was  prepared  and  published  by  the  co¬ 
ordinating  committee  to  lift  the  embargo,  cited  as  one  of  the  number 
of  groups  set  up  during  the  Spanish  Civil  War  by  the  Communist  Party 
in  the  United  States  and  through  which  the  party  carried  on  a  great 
deal  of  agitation*  (From  a  report  of  the  Special  Committee  on  Un- 
American  Activities  dated  March  29, 1944. ) 

“A  letterhead  of  the  Lawyer?  Committee  on  American  Relations  with 
Spain  dated  March  5, 1938,  and  a  prospectus  and  review  of  the  organi¬ 
zation  both  name  him  as  a  member  of  that  group. 

“In  a  report  dated  March  26,  1944,  the  Special  Committee  on  Un- 
American  Activities  had  the  following  to  say  concerning  the  Lawyers' 
Committee  on  American  Relations  with  Spain:  ‘When  it  was  the  policy 
of  the  Communist  Party  to  organize  much  of  its  main  propaganda 
around  die  civil  war  in  Spain,  the  lawyers’  committee  #  *  •  supported 
this  movement/ 

“A  letterhead  of  the  medical  bureau  and  North  American  Committ  ee 
To  Aid  Spanish  Democracy  dated  July  6,  1938,  contains  the  name  of 
Judge  Delany  in  a  list  of  members  of  that  group. 

“During  1937  and  1938,  die  Communist  Party  wholeheartedly  cam¬ 
paigned  ter  support  of  the  Spanish  Loyalist  cause  recruiting  men  and 
setting  up  so-called  relief  organizations  such  as  the  medical  bureau 
and  North  American  Committee  To  Aid  Spanish  Democracy,  (From 
report  No.  1311  of  the  Special  Committee  on  Un-American  Activities 
dated  March  29, 1944.) 

“Hubert  T,  Delany  was  one  of  the  sponsors  of  a  testimonial  dinner  in 
honor  of  Ferdinand  C.  Smith,  Communist  Party  member  and  national 
secretary  of  the  National  Maritime  Union;  identified  as  t&x  commit 
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sioner,  New  York  City,  Judge. Delany  was  listed  by  Labor  Defender 
(issue  of  October  1935)  as  one  of  the  individuals  who  signed  a  peti¬ 
tion  for  the  freedom  of  Angelo  Herndon,  a  Communist.” 


_  “FEBRUARY  13, 1956. 

SUBJECT:  Dr.  ALGERNON  D.  BLACK,  national  board  of 
directors,  NAACP,  1961. 

rr"T„h'  Kf’iS.MUf'Sv^S*  ""dPiibWu'l®™  of  tKi«  coromJ|tt-  caiualn  the  following  Information  con- 
crrnjfig  iht  subject  individual,  This  report  thou  Id  not  be  com  trued  at  representing  the  resuEti  of  a* 
investigation  by  or  finding*  of  this  committee.  It  should  be  noted  that  the  lndlvidiul  [t  not  necnnrilr 
a  Communist,  a  CoimmimtE  tyonpathiKr<  or  a  felloVT' traveler  unless  othcrwtta  Indicated. 

"Dr.  Algernon  D.  Black  was  one  of  the  sponsors  of  the  Cultural  and 
Scientific  Conference  for  World  Peace,  arranged  by  the  National  Coun¬ 
cil  of  the  Arts,  Sciences,  and  Professions,  March  25-27,  1949  (confer- 
ence  promram,  p.  12,  and  conference  call).  The  Daily  Worker  of  Feb¬ 
ruary  21, 1949  (p.  2),  announced  that  he  was  a  member  of  the  program 
conumttee  of  that  inference.  Speaking  of  peace,  edited  report  of  the 
conference,  March  25,  26, 27 , 1949,  listed  Algernon  Black  as  a  speaker 
on  A  Warning  Against  Sectarian  Prejudice,  and  gave  biographical  data 
concerning  him  (pn.  121, 139). 

"In  1948  and  1949,  Dr.  Black  signed  statements  of  the  National 
Council  of  the  Arts,  Sciences,  and  Professions  (Daily  Worker,  Dec.  29 
1948,  p.  2;  letterhead  received  in  January  1949;  New  York  Star  of 
January  4, 1949,  p.  ^  an  advertisement).  He  spoke  before  the  group  In 
February  1949  (Daily  Worker,  Feb.  28,  1949,  p.  2), 

c  '  T*1®  °n  Un-American  Activities,  in  its  Review  of  the 

Scientific  and  Cultural  Conference  for  World  Peace  arranged  by  the 
National  Council  of  the  Arts,  Sciences,  and  Professions  and  held  in 
New  York  City  on  March  25,  26  and  27, 1949,  April  26, 1950,  cited  the 
National  Council  of  the  Arts,  Sciences,  and  Professions  as  a  Com¬ 
munist-front  organization.  In  this  same  report  the  Committee  on 
Un-American  Activities  cited  the  scientific  and  cultural  conference  as 
actually  a  supermobilization  of  the  inveterate  wheelhorses  and  sup- 
P°d*n>  of  the  Communist  Party  and  its  auxiliary  organizations. 

"The  call  to  a  national  conference  on  American  policy  in  China  and 
the  Far  East,  held  in  January  1948,  included  the  name  of  Dr.  Algernon 
“J*  *2.'  hlrt  9f  sponsors  (Call,  January  23-25,  1948,  New  York 
City ) ;  the  conference  was  called  by  the  Committee  for  a  Democratic 
Far  Eastern  Policy.  In  the  December  1949-January  1950  issue  of  Far 
Last  Spotlight,  which  is  the  official  organ  of  the  .Committee  for  a 
Democratic  Far  Eastern  Policy,  Dr.  Black  answered  a  questionnaire 
issued  by  that  committee,  favoring  recognition  of  the  Chinese  Com¬ 
munist  government. 

“The  Attorney  General  of  the  United  States  cited  the  Committee 
for  a  Democratic  Far  Eastern  Policy  as  a  Communist  organization  in 
a  letter  furnished  the  Loyalty  Review  Board  and  released  to  the  press 
by  the  United  States  Civil  Service  Commission  April  27,  1949-  rede¬ 
signated  April  27,  1953,  pursuant  to  Executive  Older  No,  10450  and 
included  on  the  April  1,  1954,  consolidated  list  of  organizations  nre- 
viously  designated.  * 
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"The  Dally  Worker  of  June  21,  1948,  reported  that  Algernon  D. 
Black  had  signed  a  statement  of  the  National  Council  of  American- 
Soviet  Friendship,  calling  for  a  conference  with  the  Soviet  Union;  he 
signed  an  appeal  of  the  same  organization  to  the  U  S,  Government 
to  end  the  cold  war  and  arrange  a  conference  with  the  Soviet  Union 
(leaflet  entitled  ‘End  the  Cola  War— Get  Together  for  Peace’  which 
was  dated  December  1948);  he  signed  a  statement  in ‘praise  of  Henry 
Wallaces  open  letter  to  Stalin  (May  1948);  as  shown  in  the  pamphlet 
How  To  End  the  Cold  War  and  Build  the  Peace  (p.  0),  prepared  and 
released  by  the  National  Council  of  American-Soviet  Friendship. 

“The  Attorney  General  cited  the  National  Council  of  American- 
Soviet  Friendship  as  subversive  and  Communist  in  letters  released 
December  4,  1947,  and  September  21,  1948;  redesignated  April  27, 
1953,  and  included  on  the  April  1, 1954,  consolidated  Ust.  The  special 
Committee  on  Un-American  Activities,  in  its  report  of  March  1944 
(p.  156),  cited  the  National  Council  of  American-Soviet  Friendship 
as  ’in  recent  months,  the  Communist  Party’s  principal  front  for  all 
things  Russian.' 

“Dr.  Black  contributed  an  article  to  the  pamphlet  We  Hold  These 
Truths  (p.  22),  which  was  issued  by  the  League  of  American  Writers. 
He  was  named  as  a  member  of  the  executive  committee  of  Film  Au¬ 
diences  for  Democracy  in  the  June  1939  issue  of  Film  Survey,  official 
organ  of  Film  Audiences,  cited  as  a  Communist-front  organization  by 
the  special  Committee  on  Un-American  Activities  (report  No.  1311  of 
March  29,  1944,  p.  150). 

“The  Attorney  General  cited  the  League  of  American  Writers  as  sub¬ 
versive  and  Communist  in  letters  furnished  the  Loyalty  Review  Board 
and  released  to  the  press  by  the  U.S.  Civil  Service  Commission  June  1 
and  September  21,  1948;  redesignated  April  27,  1953,  and  included  on 
the  April  1,  1954,  consolidated  list.  The  organization  was  cited  pre¬ 
viously  by  the  Attorney  General  as  'founded  under  Communist  auspices 
in  1935  4  *  *  in  1939  *  *  *  began  openly  to  follow  the  Communist 
Party  line  as  dictated  by  the  foreign  polity  of  the  Soviet  Union.'  (Con¬ 
gressional  Record,  September  24,  1942,  pp.  7685  and  7686.)  The 
special  Committee  on  Un-American  Activities,  in  its  reports  of  January 
3,  1940  (p.  9),  June  25,  1942  (p.  19),  and  March  29,  1944  (p.  48), 
cited  die  League  of  American  Writers  as  a  Communist-front  organiza¬ 
tion, 

“A  letterhead  of  the  nonpartisan  committee  for  the  reelection  of  Con¬ 
gressman  Vito  Marcantonio,  dated  October  3,  1936,  listed  the  name 
of  Algernon  D.  Black  as  a  member  of  that  committee.  The  Special 
Committee  on  Un-American  Activities,  in  its  report  dated  March  29, 
1944  (p,  122),  cited  the  nonpartisan  committee  for  the  reelection  of 
Vito  Marcantonio  as  a  Communist-front  organization. 

“Algernon  Black  was  a  member  of  the  advisory  board  of  the  Ameri¬ 
can  Student  Union,  as  shown  in  a  pamphlet  entitled  ’Presenting  the 
American  Student  Union.’  The  Special  Committee  on  Un-American 
Activities,  in  its  report  dated  January  3, 1939  (p.  80),  cited  the  Ameri¬ 
can  Student  Union  as  a  Communist-front  organization. 

“A  letterhead  of  the  Veterans  Against  Discrimination  of  Civil  Rights 
Congress  of  New  York,  dated  May  11,  1946,  listed  the  name  of  Alger- 

54 


voting  rights 


415 


non  Black  a s  one  of  the  public  sponsors  of  that  organization.  Hie  At¬ 
torney  General  cited  the-  Veterans  Against  Discrimination  of  Civil 
Bights  Congress  of  New  York  as  subversive  in  a  letter  released  Decem¬ 
ber  4* 1947;  included  on  the  April  1, 1954,  consolidated  list.  , , 

“Mr.  Black  signed  an  open  letter  of  the  National  Federation  for  Con¬ 
stitutional  Liberties,  as  shown  in  the  boddet  ‘000  Prominent  Ameri¬ 
cans’  (p.  16).  The  Attorney  General  cited  the  National  Federation  as 
subversive  and  Communist  in  letters  released  December  4*  1947,  and 
September  21,  1948;  redesignated  April  27,  consolidated  list.  The  At¬ 
torney  General  cited  the  organization  previously  as  ‘part  of  what  Lenin 
called  the  solar  system  of  organization^  ostensibly  having  no  connec¬ 
tion  with  the  Communist  Party*  by  which  Communists  attempts  to 
create  sympathizers  and  supporters  of  their  program/  The  special 
Committee  on  Un-American  Activities  in  its  report  dated  Ma^ch  29, 
1944  (p,  50),  cited  .the  National  Federation  for  Constitutional  Liberties 
as  "one  of  the  viciously  subversive  organizations  of,  the  Communist 
Party/  The  Committee  on  Un-American  Activities,  in  its  report  of 
September  2,  1947  (p,  3),  cited  the  National  Federation  as  among 
a  ‘maze  of  organizations'  which  were  ‘spawned  for  the  alleged  purpose 
of  defending  civil  liberties  in  general  out  actually  intended  to  protect 
Communist  subversion  from  any  penalties  under  the  law/ 

"The  printed  program  of  the  Greater  New  York  Emergency  Con¬ 
ference  on  Inalienable  Rights,  February  12,  1940,  reveals  the  name 
of  Algernon  D.  Black  as  vice  chairman  of  the  group.  A  letterhead  of 
the  American  Russian  Institute,  received  July  26,  1949,  contains  the 
name  of  Dr.  Black  as  a  member  of  the  interchurch  committee  of  that 
institute.  The  Special  Committee  on  Un-American  Activities,  in  its 
report  dated  March  29, 1944  (pp.  96  and  129),  cited  the  Greater  New 
York  Emergency  Conference  on  Inalienable  Rights  as  a  Communist 
front  organization.  The  Attorney  General  cited  the  American  Russian 
Institute  as  a  Communist  organization  in  a  letter  released  April  27* 
1949;  redesignated  April  27,  1953,  and  included  on  die  April  1,  1954* 
consolidate list 

“Dr.  Black  was  a  member  of  the  American  Friends  of  Spanish 
Democracy  (letterheads  dated  March  13, 1931,  and  February  21, 1938); 
and  described  as  a  representative  individual  in  a  booklet  entitled 
“These  Americans  Say  which  was  published  by  the  Coordinating 
Committee  to  Lift  the  (Spanish)  Embargo.  The  Special  Committee 
on  Un-American  Activities,  in  its  report  dated  March  29, 1944  (p.  82), 
cited  the  American  Friends  of  Spanish  Democracy  as  a  Communist 
front  organization.  The  Coordinating  Committee  to  Lift  the  (Spanish) 
Embargo  was  cited  by  the  Special  Committee  on  Un-American  Activi¬ 
ties  in  its  report  dated  March  29, 1944  (pp.  137  and  138),  as  one  of  a 
number  of  Front  organizations  set  up  during  the  Spanish  Civil  War 
by  the  Communist  Party  in  the  United  States  and  through  which  the 
party  carried  on  a  great  deal  of  agitation* 

“In  a  pamphlet  entitled  ‘News  You  Don't  Get*  (dated  Nov.  15, 1938)* 
Algernon  Black  was  named  as  one  of  those  who  signed  the  call  to  a 
conference  on  Pan-American  democracy;  a  letterhead  of  the  organiza¬ 
tion  dated  November  16,  1938,  named  him  as  one  of  the  sponsors  of 
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the  conference.  The  Attorney  General  cited  the  Conference  on  Pan- 
American  Democracy  as  subversive  and  Communist  in  letters  released 
June  1  and  September  21, 1948;  redesignated  April  27,  1953,  pursuant 
to  Executive  Order  No.  10450.  The  Special  Committee  on  Un-Ameri¬ 
can  Activities,  in  its  report  dated  March  29,  1944  (pp,  181  and  164), 
cited  the  Conference  on  Pan-American  Democracy  as  a  Communist 
front  organization. 

"Algernon  Black  signed  a  declaration  of  the  Reichstag  Fire  Trial 
Anniversary  Committee  honoring  Dimitrov,  as  shown  in  the  New 
York  Times  of  December  22,  1943  (p.  40).  The  Special  Committee 
on  Un-American  Activities,  in  its  report  of  March  29,  1944  (pp.  112 
and  158),  cited  the  Reichstag  Fire  Trial  Anniversary  Committee  as  a 
Communist  front  organization , 

“Dr,  Black  signed  an  open  letter  in  defense  of  Harry  Bridges.  { See 
Daily  Worker  of  July  19,  1942,  p.  4. )  Letterheads  of  the  Citizens 
Victory  Committee  for  Harry  Bridges  dated  June  8, 1943,  and  January 
10, 1944,  listed  Algernon  Black  as  a  committee  member  or  sponsor  of 
that  group.  The  open  letter  in  defense  of  Harry  Bridges  was  cited  as 
a  Communist  front  organization  by  the  Special  Committee  on  Un- 
American  Activities  in  its  report  of  March  29,  1944  (pp.  87, 112,  129, 
166).  The  Citizens*  Committee  for  Hany  Bridges  was  cited  as  Com¬ 
munist  by  the  Attorney  General  in  a  letter  released  April  27,  1949; 
redesignated  April  27,  1953,  and  included  on  the  April  1,  1954,  con¬ 
solidated  list.  The  Special  Committee  on  Un-American  Activities,  in 
its  report  of  March  29, 1944  (pp.  90  and  94),  cited  the  Citizens'  Com¬ 
mittee  for  Hany  Bridges  as  a  Communist  front  organization. 

"The  Daily  Worker  of  March  29,  1951  {p*  9),  reported  that  Dr. 
Algernon  D.  Black  signed  a  letter  of  the  American  Committee  for 
Protection  of  Foreign  Born  attacking  the  McCarran  Act.  Algernon  D. 
Black  was  shown  as  a  sponsor  of  the  American  Committee  for  Pro¬ 
tection  of  Foreign  Bom  in  the  Daily  Worker,  April  4,  1951  (p,  8),  a 
leaflet:  'Call— Moss  Meeting  and  Conference,*  October  27,  1951,  Dear¬ 
born,  Mich,,  and  a  photostatic  copy  of  an  undated  letterhead  of  the 
20th  anniversary  national  conference  *  *  U.  E*  Hall,  Chicago,  lit. 
(Dec.  8-9,  1951),  The  Daily  Worker  of  August  10,  1950  (p.  5),  re¬ 
ported  that  Dr,  Algernon  Black  signed  a  statement  of  the  American 
Committee  Against  Denaturalization. 

"The  Attorney  General  cited  the  American  Committee  for  Protec¬ 
tion  of  Foreign  Bom  as  subversive  and  Communist  in  letters  released 
June  1  and  September  21,  1948;  redesignated  April  27,  1953,  and  in¬ 
cluded  on  the  April  1,  1954,  consolidated  list. /The  special  Committee 
on  Un-American  Activities,  in  its  report  of  March  29,  1944  (p.  155), 
cited  the  American  Committee  for  Protection  of  Foreign  Bom  as  'one 
of  the  oldest  auxiliaries  of  the  Communist  Party  in  the  United  States/ 

“On  June  13,  1949,  the  Daily  Worker  reported  that  Dr.  Black  was 
one  of  the  sponsors  of  an  organization  formed  to  oppose  the  Mundt- 
Nixon  anti-Communist  bill;  a  press  release  of  the  National  Committee 
to  Defeat  the  Mundt  BiU,  dated  Tune  15,  1949,  revealed  the  same  in¬ 
formation.  The  Committee  on  Un-American  Activities,  in  its  report 
on  the  National  Committee  to  Defeat  the  Mundt  bill  dated  January 
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2, 1951,  cited  that  organization  as  'a  registered  lobbying  organization 
which  has  carried  out  the  objectives  or  the  Communist  Party  in  its 
fight  against  antisubversive  legislation.' 

“A  letterhead  of  the  Voice  of  Freedom  Committee  dated  Juno  16, 
1947,  listed  Algernon  D.  Black  as  a  sponsor  of  that  organization.  An 
invitation  to  a  dinner  bold  under  the  auspices  of  the  group,  January 
21, 1948,  listed  him  as  a  member  of  the  dinner  committee.  He  signed 
a  petition  of  the  organization  as  shown  by  a  leaflet  publisher  by  the 
Voice  of  Freedom  Committee.  The  Attorney  General  included  the 
Voice  of  Freedom  Committee  on  his  April  1,  1954,  consolidated  list  of 
organizations  previously  designated* 

^Algernon  D,  Black,  NewYnrk  Ethical  Culture  Society,  signed  an 
open  Tetter  of  the  Conference  on  Peaceful  Alternatives  to  the  Atlantic 
Pact  to  Senators  and  Congressmen  urging  defeat  of  President  Truman's 
arms  program,  as  shown  by  a  letterhead  dated  August  21,  1940, 

“The  Committee  on  Un-American  Activities,  in  its  report  on  the  Com- 
i  munist  peace  offensive,  April  1,  1951  (p.  56),  cited  the  Conference 
for  Peaceful  Alternatives  to  the  Atlantic  Fact  as  a  meeting  called  by 
the  Daily  Worker  in  July  1949,  to  be  held  in  Washington,  D.C.,  and 
as  having  been  instigated  by  Communists  in  the  United  States  (who) 
did  their  part  in  the  Moscow  campaign. 

‘The  Daily  Worker  of  December  10, 1952  (p.  4),  listed  Dr,  Algernon 
D*  Black  as  a  signer  of  an  appeal  to  President  Truman  requesting 
amnesty  for  leaders  of  the  Communist  Party  convicted  under  the 
Smith  Act " 


“FEBRUARY  13  1956 

“SUBJECT:  DR.  RALPH  BUNCHE,  national  board  of  di¬ 
rectors;,  NAAGP*  1961. 

"Tie  public  record*,  filer  tad  publication*  q|  thJ*  committee  contain  tbc  followJjit  information  con- 
ctrnJjij  the  rubfcct  Individual.  Tbit  report  should  hot  be  confined  u  Kpcwnditf  tbc  rendu  of  ta 
inteitigatlon  by  or  finding*  of  thin  committee.  It  should  be  noted  that  ihc  individual  ii  not  ncHturUr 
a  Communist,  n  Communist  tympartiizcf,  w  m  fellow-traveler  iidIot  otbcrwto  indicated. 

“Or.  Ralph  Bunche  was  a  member  of  the  executive  board  of  the 
Washington  committee.  Southern  Conference  for  Human  Welfare,  as 
shown  on  their  letterhead  of  Tune  4, 1947.  The  special  Committee  on 
Un-American  Activities  cited  the  Southern  Conference  for  Human 
Welfare  as  a  Communist-front  organization  in  its  report  of  March 
29, 1944.  In  1947  the  Committee  on  Un-American  Activities  released 
a  report  on  the  conference,  in  which  it  was  cited  as  a  Communist-front 
organization  which  sought  to  'attract  southern  liberals  on  the  basis  of 
its  seeming  interest  in  the  problems  of  the  South,'  although  its  ‘pro¬ 
fessed  interest  in  southern  welfare’  was  ‘simply  an  expedient  for  larger 
aims  serving  the  Soviet  Union  and  its  subservient  Communist  Party 
in  the  United  States*  (Report  No.  592  of  June  12, 1947). 

“Ralph  Bunche  was  a  sponsor  of  the  Conference  on  Civil  Rights 
of  the  Washington  Committee  for  Democratic  Action,  April  20-21, 
1940,  as  shown  by  the  conference  call,  page  4.  A  letterhead  of  the 
Washington  Committee  for  Democratic  Action  dated  April  28,  1940, 
named  Dr.  Bunche  as  one  of  the  sponsors  of  that  group. 

"The  Washington  Committee  for  Democratic  Action  was  dted  as 
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subversive  and  Communist  by  the  Attorney  General  of  the  United 
States  in  letters  to  the  Loyalty  Review  Board,  released  December  4, 
1947,  and  September  21, 1948.  The  organization  was  redesignated  by 
die  Attorney  General,  April  27, 1963,  pursuant  to  Executive  Order  No. 
10450,  and  included  in  the  April  1, 1954,  consolidated  list  of  organiza¬ 
tions  previously  designated.  The  Attorney  General  had  previously 
cited  the  group  as  an  affiliate  or  local  chapter  of  the  National  Federa¬ 
tion  for  Constitutional  Liberties  (  Congressional  Record,  Sept.  24, 
1942,  pp.  7688  and  7889).  The  special  Committee  on  Un-American 
Activities  cited  the  organization  as  successor  in  Washington  to  the 
American  League  for  Peace  and  Democracy  and  an  affiliate  of  the 
national  federation  (reports  of  June  25, 1942,  and  Mar.  29,  1944). 

“Official  proceedings  of  the  National  Nemo  Congress  for  1936,  pages 
5  and  40,  named  Dr.  Ralph  Bundle,  Washington,  D.C.,  as  a  member 
of  thy  presiding  committee  and  a  member  of  the  national  executive 
council  of  that  organization. 

_  "The  Special  Committee  on  Un-American  Activities  cited  die  Na¬ 
tional  Negro  Congress  as  a  Communis t- front  movement  in  the  United 
States  among  Negroes,  and  reported  that  'the  officers  of  the  National 
Negro  Congress  are  outspoken  Communist  sympathizers,  and  a  majori¬ 
ty  of  those  on  the  executive  board  are  outright  Communists’  (report 
of  January  3, 1939).  The  Attorney  General  cited  the  National  Negro 
Congress  as  a  Communist-front  organization  (  Congressional  Record, 
September  24,  1942,  pp,  7687  ana  7688;  press  releases  of  December 
4  1947,  and  September  21,  1948;  consolidated  list  of  cited  organiza¬ 
tions,  dated  April  1,  1954). 

“The  Washington  Post  and  Times  Herald,  May  29,  1954,  p.  6,  re¬ 
ported  that  ‘A  Federal  loyalty  board  announced  today  that  it  has  un¬ 
animously  cleared  Dr.  Ralph  J.  Bunche  of  any  and  all  charges,’  the 
artide  quoted  the  official  announcement  as  follows: 

“  The  full  board  had  its  second  meeting  with  Dr.  Bundle  yesterday 
following  which  It  unanimously  readied  the  condusion  that  there  is 
no  doubt  as  to  the  loyalty  of  Dr.  Bundle  to  the  Government  of  the 
United  States. 

"This  condusion  has  been  forwarded  to  the  Secretary  of  State  for 
transmittal  to  the  Secretary  General  of  the  U.N.  At  the  same  time  it 
has  been  informally  transmitted  to  Dr,  Bundle.' 

"Reference  to  the  loyalty  board’s  clearance  of  Dr.  Bunche  is  found 
also  in  the  Washington  Evening  Star,  May  28,1954,  p,  A-l.” 

“FEBRUARY  13, 1956. 

“SUBJECT:  ALFRED  BAKER  LEWIS,  national  board  ol 
directors,  NAACF,  1961.  ; 

"Tbe  public  recttdfi  Aki  and  publication!  of  tfcli  committee  contain  the  following  Information  con* 
ccrnlitt  the  tobject  individual*  Tbit  ttpoct  atari d  not  be  construed  u  rcpr4cmin#  the  roatu  of  an 
laratisatfon  bf  or  flndinn  of  thin  committee.  It  ihonM  be  noted  that  the  Individual  U  not  neeamUj 
a  Gonmranltt*  a  Cuaattnut  fympaihlw,  or  ■  feU«r-tr»veter  tnttu  ethemLte  indicated*  J 

“On  July  11, 1942,  the  National  Federation  for  Constitutional  liber¬ 
ties  addressed  an  open  letter  to  the  President  of  the  United  States 
urging  him  to  reconsider  Attorney  General  Francis  Biddle's  order  to 
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deport  Harry  Bridges;  the  letter  also  stated  that;  ‘It  is  equally  essential 
that  the  Attorney  General’s  ill-advised,  arbitrary,  and  unwarranted 
findings  relative  to  the  Communist  Party  be  rescinded.’  Alfred  Baker 
Lewis,  executive  board.  National  Association  for  the  Advancement  of 
Colored  People,  and  executive  board  member,  Union  for  Democratic 
Action,  New  York;  N.Y.,  signed  the  open  letter,  as  .shown  in  the 
pamphlet  entitled  ‘600  Prominent  Americans  Ask  President  To  Rescind 
Biddle  Decisions,*  published  September  II,  1942,  by  the  National 
Federation  of  Constitutional  Liberties  and  incorporating  the  open  letter 
in  full.  The  open  letter,  together  with  a  list  of  individuals  who  signed 
it,  appeared  in  the  Daily  Worker  on  July  19, 1942  (p.  4). 

"The  Attorney  General  of  the  United  States  cited  the  National 
Federation  for  Constitutional  Liberties  as  Tart  of  what  Lenin  called 
the  solar  system  of  organizations,  ostensibly  having  no  connection  with 
the  Communist  Party,  by  which  Communists  attempt  to  create  sym- 
phatbizers  and  supporters  of  their  program,’  and  as  subversive  and 
Communist.  (Congressional  Record,  September  24,  1942,  p.  7687; 
and  press  releases  of  December  4,  1947,  and  September  21,  1948,  re¬ 
spectively;  also  included  in  consolidated  list  released  April  1,  1964.) 
The  Special  Committee  on  Un-American  Activities  cited  the  federation 
as  one  of  the  viciously  subversive  organizations  of  the  Communist 
Party  (report  of  March  29, 1944;  also  cited  in  reports  of  June  2S,  1942, 
and  January  2,  1943).  It  was  also  cited  by  the  Committee  on  Un- 
American  Activities  as  intended  to  protect  Communist  subversion  from 
any  penalties  under  the  law  (Report  No.  1115  of  September  2, 1947). 

An  undated  letterhead  of  the  League  for  Mutual  Aid,  104  Fifth 
Avenue,  New  York  City,  contained  the  name  of  Alfred  Baker  Lewis 
in  a  list  of  members  or  the  organization's  advisory  committee.  The 
league  was  cited  as  a  Communist  enterprise  by  the  Special  Committee 
on  Un-American  Activities  in  Report  No.  1311  of  March  29, 1944. 

“  ‘Greetings  and  best  wishes  for  success  to  the  second  national  Negro 
congress’  were  contained  in  the  printed  annual  program  of  that  con¬ 
gress,  sent  by  A.  Philip  Randolph,  chairman,  ana  Allred  Baker  Lewis, 
secretary,  Negro  Work  Committee  of  the  Socialist  Party.  (Printed 
annual  program,  second  national  Negro  congress,  Philadelphia,  Pa., 
October  15, 16,  and  17,  1937,  p.  61).  The  National  Negro  Congress 
was  cited  as  an  important  sector  of  the  democratic  front;  sponsored 
and  supported  by  the  Communist  Party;  and  later,  as  subversive  and 
Communist.  (Congressional  Record,  September  24,  1942,  pp.  7687 
and-7088;  and  press  releases  of  December  4,  1947  and  September  21, 
1948;  also  included  on  consolidated  list  of  Arpil  1, 1954.)  Hie  Special 
.Committee  on  Un-American  Activities  cited  the  Congress  as  the  Com¬ 
munist-front  movement  in  die  United  States  among  Negroes  (report 
of  January  3,  1939;  also  cited  in  reports  of  January  3, 1940;  June  25. 
1942;  and  March  29,  1944)"  - 

"FEBRUARY  13, 1958. 

“SUBJECT:  DR.  JAMES  J.  McCLENDON,  national  board 
of  directors,  national  health  committee,  NAACP,  1961. 

'“The  public  record!,  flic*  and  publics  tioei  of  tfeia  committee  eauin  the  follnritg  iofevmitlon  tec- 
ccrnlu  the  subject  Individual.  This  report  should  not  be  com  trued  el  n|nuutriflg  the  result*  of  *■ 
investigation  by  Of  Boding*  of  this  committee.  It  should  be  noted  that  the  Individual  1*  not  m  tuniilj 
a  Communist,  *  Communist  sympathiser,  or  n  fdJeir*tt*rt4cr  unless  othendse  indicated. 
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*The  Dally  Worker  of  March  18*  1945  (p.  2),  and  an  undated  leaflet. 
The  Only  Sound  Policy  for  a  Democracy,  named  Dr.  James  J.  Mc¬ 
Clendon  as  one  of  the  signers  of  a  statement,  sponsored  by  the  Na¬ 
tional  Federation  for  Constitutional  Liberties,  which  supported  the 
War  Departments  order  on  granting  commissions  to  members  of  the 
Armed  Forces  who  have  been  members  of  otf  sympathetic  to  the  views 
of  the  Communist  Party*  Dr.  McClendon  was  identified  as  president 
of  the  Detroit  National  Association  for  the  Advancement  of  Colored 
People.  Dr*  T*  J.  McClendon  was  one  of  the  sponsors  of  the  National 
Federation  for  Constitutional  Liberties,  as  shown  by  the  program. 
Action  Conference  for  Civil  Rights,  held  in  Washington,  D.  C*,  April 
19-20, 1940,  and  November  6, 1940, 

"The  National  Federation  for  Constitutional  Liberties  was  cited  as 
subversive  and  Communist  by  the  United  States  Attorney  General  in 
press  releases  dated  December  4,  1947,  and  September  21,  1948;  also 
included  in  his  consolidated  list  of  April  1, 1954,  The  Attorney  General 
described  the  organization  as  "part  of  what  Lenin  called  the  solar  sys¬ 
tem  of  organizations,  ostensibly  having  no  connection  with  the  Com¬ 
munist  Party,  by  which  Communists  attempt  to  create  sympathizers 
and  supporters  of  their  program*  (  Congressional  Record,  September 
24, 1942,  p.  7687).  The  Special  Committee  on  Un-American  Activities 
stated  that  There  can  be  no  reasonable  doubt  about  the  fact  that  the 


National  Federation  for  Constitutional  Liberties  regardless  of  its  high- 
sounding  name— is  one  of  tbe  viciously  subversive  organizations  of  the 
Communist  Party*  (special  committee  report,  March  29,  1944,  p.  50); 
also  cited  in  reports,  June  25,  1942  (p*  20),  and  January  2,  1943  (pp. 
9h  and  12). 

"Dr.  James  J.  McClendon  was  named  in  the  Daily  Worker  of  March 
16,  1942. (pp.  1  and  4),  and  on  a  letterhead  dated  April  2,  1942,  as 
one  of  the  sponsors  of  the  National  Free  Browder  Congress. 

"The  National  Free  Browder  Congress  was  cited  as  a  Communist 
front  which  arranged  to  meet  March  28-29,  1942.  Earl  Browder  was 
general  secretary  of  the  Communist  Party,  United  States  of  America, 
who  had  been  convicted  and  sentenced  to  Atlanta  Federal  Penitentiary 
for  passport  fraud.  (Special  Committee  on  Un-American  Activities, 
report,  March  29, 1944  (pp,  69,  87,  and  132.) 

T>r,  James  McClendon  was  one  of  the  sponsors  of  the  sesquicenten- 
nial  bill  of  rights  celebration,  held  under  tne  auspices  of  the  Michigan 
Civil  Rights  Federation,  Detroit,  Mich.,  December  1-2, 1939,  as  shown 
by  the  call  of  conference.  Dr.  James  J.  McClendon  was  one  of  the 
sponsors  of  a  statewide  conference,  held  under  the  auspices  of  the 
Michigan  federation  in  Detroit,  Mich.,  September  12,  1943,  as  shown 
by  call  of  the  conference.  He  was  identified  as  president  of  the  Detroit 
chapter  of  the  National  Association  for  the  Advancement  of  Colored 
People. 

*The  Michigan  Civil  Rights  Federation  was  cited  by  the  Attorney 
General  of  the  United  States  as  ‘an  affiliate  of  the  Communist  front, 


the  National  Federation  for  Constitutional  Liberties;  and  as  subversive 
and  Communist  organization  which  has.  been  succeeded  by  and  now 
operates  as  the  Michigan  chapter  of  the  Civil  Rights  Congress*  (Con* 
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cnitssiONAL  Record,  September  24, 1942,  p.  7687;  and  press  releases  of 
December  4,  1947,  June  1  and  September  21,  1948;  also  included  in 
his  consolidated  list  of  organizations,  dated  April  1, 1954).  The  Special 
Committee  on  Un-American  Activities  and  the  Committee  on  Un- 
American  Activities  cited  the  Michigan  Civil  Rights  Federation  as  a 
Communist-front  organization.  (From  Report  No.  1311  of  the  Special 
Committee  on  Un-American  Activities,  dated  March  29,  1944;  and 
Report  No.  1115  of  tbe  Committee  on  Un-American  Activities,  dated 
September  2, 1947,  p.  3.)"  — 

“FEBRUARY  13,  1956. 

“SUBJECT:  EARL  B.  DICKERSON,  national  board  of  di¬ 
rectors,  national  legal  committee,  NAAGP,  1961. 

"Tbe  public  records,  flte*  and  publication!  o t  this  committee  contain  the  following  infb/midan  a?n- 
woiot  the  subject  individual.  Thii  report  should  art  be  caortnied  u  representing  the  rttaltr  of  u 
Investigation  by  or  fiadtan  of  this  eoauninee.  It  shouht  be  noted  that  the  Individual  it  not  nenanrUy 
a  Communist,  a  Cououmit  sympathizer,  w  a  fdlow'tnvdcr  unjw  otherwise  indicated, 

“According  to  the  Daily  Worker. of  February  28,  1949  (p.  9),  Earl 
Dickerson,  attorney,  Illinois,  was  one  of  the  signers  of  a  statement 
defending  tbe  12  Communist  leaders.  He  signed  a  statement  in  behalf 
of  the  attorneys  in  the  Communist  cases  as  shown  by  tbe  July  31, 1950," 
issue  of  the  Daily  Worker  (p.  9).  This  same  information  was  shown 
in  the  February  1, 1950,  issue  of  the  Daily  Worker  (p.  3).  As  showq 
by  the  Daily  People’s  World  of  May  12,  1950  (p.  12),  Earl  B.  Dicker- 
son  was  a  signer  of  a  statement  to  the  United  Nations  in  behalf  of 
the  Communist  cases. 

“Earl  B.  Dickerson  protested  approval  of  the  Smith  Act  by  the  Su¬ 
preme  Court  as  having  a  disastrous  impact  upon  *  *  *  struggle  of 
Negro  people*  (Daily  Worker,  October  1,  1951,  p.  1).  He  filed  a 
petition  with  the  cleric  of  the  United  States  Supreme  Coiftt  supporting 
the  pending  application  for  a  hearing  on  the  constitutionality  of  the 
Smith  Act  as  shown  hy  the  Daily  Worker,  October  4,  1951  (p,  15). 
Mr.  Dickerson  was  identified  in  this  source  as  a  Negro  attorney  in 
Illinois.  He  spoke  against  tbe  Smith  Act  according  to  the  February 
1952  issue  of  the  Daily  People's  World  (p.  3),  and  was  co-author  of 
a  memoradum  to  the  Supreme  Court  'on  the  menace  of  the  Smith  Act 
to  the  Negro  people’  (Daily  People’s  World,  July  15, 1952,  p.  1).  Earl 
B.  Dickerson,  president,  National  Lawyers  Guild,  Chicago,  was  a 
signer  of  an  appeal  to  President  Truman  requesting  amnesty  for  leaden 
of  the  Communist  Party  convicted  under  the  Smith  Act  (Daily  Worker, 
December  10, 1952,  p.  4).  As  shown  by  tbe  Daily  Worker,  December 
29,  1953  (p.  8)  ana  the  Worker,  January  3,  1954  (p.  6),  Earl  B, 
Dickerson  was  one  of  39  prominent  Midwest  citizens  signing  a  p!ea: 
for  Christmas  amnesty  for  Communist  leaders  convicted  under  the' 
Smith  Act,  which  was  wired  to  President  Eisenhower.  He  was  one  of 
the  initiators  of  an  appeal  for  reduced  bail  for  Claude  Lightfbot, 
Illinois  Communist  leader,  indicated  under  a  section  of  the  Smith  Act 
as  shown  by  the  September  12, 1954,  issue  of  the  Worker  (p.  16). 

“According  to  the  December  25,  1952  issue  of  the  Daily  Worker 
(p.  8),  Earl T).  Dickerson  was  a  signer  of  an  open  letter  to  President 
Truman  asking  clemency  for  the'  Rosenbergs.  The  Daily  People's 
World  of  March  13, 1953  (p.  3),  reported  that  Earl  B.  Dickerson  con- 
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tributed  a  statement  to  the  pamphlet.  The  Negro  People  Speak  Out 
on  the  Rose nber gs,  distributed  by  volunteers  for  the  East  Bay  Com¬ 
mittee  To;  Save  the  Rosenbergs,  Oakland,  California, 

“Earl  B.  Dickerson  was  a  signer  of  an  appeal  to  foe  Greek  Govern¬ 
ment  protesting  foe  court  marital  of  Greek  maritime  unionists  as  shown 
by  the  Daily  Worker,  August  19,1952  (p.  1). 

“Earl  B.  Dickerson  .'was  listed  in  the  spring  1943  (p.  22)  and  fall 
session  1943  (p.  27)  catalogs  of  foe  Abraham  Lincoln  School  as  a 
member  of  the  do ara  of  directors.  He  was  named  in  foe  same  source 
as  a  guest  lecturer  at  foe  school  (p.  19). 

“The  Attorney  General  of  foe  United  States  cited  foe  Abraham 
Lincoln  Scnoolas  an  adjunct  of  foe  Communist  Party  in  a  letter  to 
foe  Loyalty  Review  Board,  released  December  4, 1947.  The  Attorney 
General  redesignated  the  school  April  27, 19S3,  pursuant  to  Executive 
Order  No.  10450,  and  included  R  °n  foe  April  1,  1954,  consolidated 
list  of  organizations  previously  designated.  The  Special  Committee 
on  Un-American  Activities,  in  its  report  of  March  29,  1944  (p,  82). 
cited  foe  Abraham  Lincoln  School  as  successor  .of  foe  Workers  School 
as  a  Communist  educational  medium  in  Chicago. 

“A  pamphlet  entitled  ‘For  a  New  Africa*  { containing  foe  proceedings 
of  foe.  conference  on  Africa,  Hew  York,  April  14,  1944)  names  Earl 
B.  Dickerson  as  a  member  of  foe  NationaTNegro  Congress. 

“The  National  Negro  Congress  was.  cited  as  subversive  and  Com¬ 
munist  by  foe  Attorney  General  in  letters  released  December  4,  1947, 
and  September  21,  1948;  redesignated  April  27,1953,  and  included 
on  foe  April  1,  1954,  consolidated  list.  The  organization  was  cited 
previously  by  the  Attorney  General  as  a  Communist-front  group  (Con¬ 
gressional  Record,  Sept.  24,  .1942,  PP-  7687  and  7688).  The  Special 
Committee  on  Un-American  Activities,  in  its  report  oflanuaty  3, 1939 
(p.  81),  cited  foe  National  Negro  Congress  as  'foe  Communist-front 
movement  in  foe  United  States  among  Negroes  ’ 

“He  was  a  member  of  foe  Council  on  African  Affairs  as  shown  in  a 
pamphlet  entitled  Hught  Million  Demand  Freedom/  and  foe  pamphlet 
For  a  New  Africa  (p.  36).  Earl  B.  Dickerson  is  listed  as  a  member 
of  foe  Council  on  African  Affairs  in  a  leaflet,  issued  by  foe  organiza¬ 
tion,  The  Job  To  Be  Done,  a  leaflet  entitled  what  of  Africa's  Place  in 
Tomorrow's  World?1  a  pamphlet  entitled  ‘Seeing  Is  Believing’  ( 1947), 
and  a  letterhead  of  foe  group,  dated  May  17, 1945,  and  a  pamphlet, 
Africa  m  the  War. 

“The  Attorney  General  cited  the  Council  on  African  Affairs  as  sub¬ 
versive  and  Communist  in  letters  released  December  4,  1947,  and 
September  21,  1948;  redesignated  April  27, 1953,  and  included  on  foe 
April  1, 1964,  consolidatedlist. 

“The  name  of  Earl  Dickerson,  of  35  South  Dearborn  Street,  Chicago. 
HI,  appears  on  a  1939  membership  list  of  foe  National  Lawyers*  Gund 
on  file  with  this  committee.  In  1949  he  was  president  of  foe  Chicago 
chapter  of  foe  guild  and  chairman  at  a  meeting  on  anti-Communist 
legislation,  as  shown  in  foe  Daily  Worker  of  March  15,  1949  (p.  8); 
in  the  same  year  he  attacked  the*  Marshall  plan  as  shown  in  foe  Daily 
Worker  of  July  19, 1949  (p.  5),  in  which  source  he  was  identified  as 
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president  of  the  Chicago  chapter  of  the  guild:  he  participated  in  a 
discussion  entitled  '‘Status  of  Civil  Liberties’  fifth  annual  convention. 
National  Lawyers’  Guild,  Book-Cadillac  Hotel,  Detroit,  Mich.,  May 
29— June  1, 1941,  as  shown  by  the  convention  program  printed  in  Cam 
vention  News,  May  1941.  (p.  2),  published  by  the  guild.  This  same 
Convention  News  (pp.  3  and  4)  listed  him  as  a  member  of  the  con* 
vention  nominations  committee  of  the  fifth  national  convention.of  the 
National  Lawyers’  Guild.  He  submitted  a  report  of.  the  guild,  de¬ 
nouncing  lynching  and  discrimination,  as  shewn  in  the  Daily  Worker, 
November  30,  1942  (p.  1).  As  shown  by  the  October  IS,  1951,  issue 
of  the  Daily  Worker  (p.  1),  Earl  B.  Dickerson  was  president  of  the 
Chicago  chapter  of  the  National  Lawyers’  Guild;  be  spoke  at  the  na¬ 
tional  convention  of  the.  organization  in  Chicago.  The  October  18, 

1951,  issue  of  the  Daily  People’s  World  (p.,  2),  reported  that  Earl  B. 
Dickerson  was  elected  president  of  the  National  Lawyers'  Guild.  He 
was  shown  as  president  of  the  National  Lawyers’  Guild  in  the  Daily 
Worker,  January  25,  1952  (p.  1),  and  February  20,  1953  (p.  0),  ana 
the  Daily  People’s  World,  January  25,  1952  (p.  8).  The  January  18, 

1952,  issue  of  the  Daily  People’s  World  (p.  3;  reported  that  Earl  B. 
Dickerson  was' to  speak  on  the  Smith  Act,  the  Constitution,  and  You, 
at  a  gathering  of  the  San  Francisco  chapter  of  the  National  Lawyers’ 
Guild  on  February  1,  1952.  The  Daily  Worker  of  February  24,  1953 
(p.  6),  reported  that  Earl  Dickerson,  president  of  the  National  Law¬ 
yers’  Guild,  addressed  the  annual  convention  of  the  group  held  Feb¬ 
ruary  20-23,  at  the  Park-Sheraton  Hotel,  New  York  Qty,  and  stated 
that  ‘a  new  foreign  policy  is  reeded  if  the  drive  against  liberties  is  to 
be  halted.*  The  Daily  People’s  World  of  July  8, 1953  (p.  3),  announced 
that  he  was  to  be  honored  by  the  Los  Angeles-HoDywood  chapter  of 
the  National  Lawyers'  Guild  at  a  luncheon.  The  Daily  Worker  of 
August  28,  1953  (p.  2),  reported  that  Earl  B.  Dickerson,  president  of 
the  National  Lawyers’  GuttcL  issued  a  statement  opposing  the  American 
Bar  Association’s  call  for  disbarment  of  Communist  lawyers.  As  shown 
by  the  September  6, 1953,  issue  of  the  Worker  (p.  6),  Earl  Dickerson 
protested  the  placing  of  the  National  Lawyers  Guild  on  the  list  of 
subversive  organizations  by  the  Attorney  General. 

“the  special  Committee  on  Un-American  Activities,  in  its  report  of 
March  29, 1944  (p.  149),  cited  (he  National  Lawyers'  Guild  as  a  Com¬ 
munist-front  organization.  The  Committee  on  Un-American  Activities, 
in  its  report  on  the  Nations  Lawyers’  Guild,  September  17, 1950,  cited 
the  group  as  Communist  front  which  ‘is  the  foremost  legal  bulwark 
of  the  Communist  Party,  its  front  organizations,  and  controlled  unions’ 
aiid  which  ‘since  its  inception  has  never  failed  to  telly  to  die  legal 
defense  of  the  Communist  Party  and  individual  members  thereof,  in¬ 
cluding  known  espionage  agents.' 

"One  Earl  Dickerson  (with  no  middle  initial  shown)  spoke  at  the 
morning  session  of  the  Congress  on  CMl  Bights  which  was  held  in 
Detroit,  Mich.,  April  27-28, 1946,  as  shown  in  the  program.  Congress 
on  Civil  Rights  (p.  1);  Earl  B.  Dickerson  signed  a  statement  of  the 
Civil  Rights  Congress  which  was  Jn  defense  of  Gerhart  Eisler,  according 
to  the  Dally'  Worker  of  February  28, 1947  (p.  2);  he  was  one  of  die 
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sponsors  of  the  National  Emergency  Conference  for  Civil  Bights  which 
was  held  in  New  York  City  on  July  19,  1948,  according  to  the  Daily 
Worker  of  July  12, 1948  (p.  4);  a  photostat  of  a  letterhead  of  the  Civil 
Bights  Congress,  Illinois,  dated  December  18, 1948,  listed  Earl  Dicker- 
son  as  a  sponsor.  As  shown  by  the  Daily  Worker  of  November  1, 1980 
(p,  4),  Earl  B.  Dickerson  was  a  sponsor  of  the  Civil  Bights  Congress. 
A  handbill,  ‘Dodge  Local  3  Supports  FKPC  Rally,’  listed  Earl  B. 
Dickerson  as  one  of  those  who  would  speak  at  a  rally  to  be  held  under 

{'artial  auspices  of  the  Civil  Bights  Congress  of  Michigan  on  April 
6,  1950. 


The  Attorney  General  cited  the  Civil  Bights  Congress  as  subversive 
and  Communist  in  letters  released  December  4,  1947,  and  September 
21,  1948;  redesignated  April  27,  1953,  and  included  on  the  April  1, 
1954,  consolidated  list.  The  Committee  on  Un-American  Activities, 
in  its  report  of  September  2, 1947  (pp.  2  and  19),  cited  the  Civil  Bights 
Congress  as  an  organization  formed  in  April  1946  as  a  merger  of  two 
other  Conmiunist-front  organizations  ( International  Labor  Defense 
and  the  National  Federation  for  Constitutional  Liberties);  ’dedicated 
not  to  the  broader  issues  of  civil  liberties,  but  specifically  to  the  defense 
of  individual  Communists  and  the  Communist  Party*  and  ’controlled  by 
individuals  who  are  either  members  of  the  Communist  Party  or  openly 
loyal  to  it,* 

"According  to  the  printed  program  of  the  Cultural  and  Scientific 
Conference  for  World  Peace  (p.  14),  Earl  B.  Dickerson  'was  one  of 
the  sponsors  of  this  conference  which  was  held  in  New  York  City, 
March  27-27, 1949,  under  the  auspices  of  the  National  Council  of  die 
Arts,  Sciences,  and  Professions;  he  signed  a  statement  of  the  council 
which  was  reprinted  in  the  Congressional  Record  of  July  14,  1949 
(p.  9620).  Earl  B.  Dickerson  was  a  signer  of  a  Resolution  Against 
Atomic  Weapons  as  shown  by  a  mimeographed  list  of  signers  attached 
to  a  letterhead  of  the  National  Council  of  the  Arts,  Sdencies,  and 
Professions  dated  July  28,  I960.  Mr.  Dickerson  signed  a  statement  to 
the  Ameircan  people,  *We  uphold  the  right  of  all  citizens  to  speak  for 
peace’  released  by  the  National  Council  of  the  Aits,  Sciences,  and  Pro¬ 
fessions,  as  shown  by  the  handbill,  Halt  the  Defamers  Who  Call  Peace 
Un-American’,  He  spoke  at  a  conference  on  equal  rights  for  Negroes 
in  the  arts  held  by  the  New  York  Council  of,  the  National  Council  of 
the  Arts,  New  Yon;  City,  November  10, 1951.  according  to  the  Novem¬ 
ber  7, 1951  (p.  3)  and  November  14,  1951  (p.  7),  issues  of  the  Daily 
Worker.  The  Daily  Worker  of  June  2, 1952  (p.  3),  listed  Earl  B.  Dicker- 
son  as  one  of  die  endorsers  of  die  national  council  resolution  calling 
for  a  hearing  on  Tunisia’s  demands  in  the, United  Nations.  He  spoke 
at  a  conference  for  equal-rights  for  Negroes  in  the  Arts,  Sciences,  and 
Professions  held  by  the  Southern  California  Council  of  the  Arts, 
Sciences,  and  Professions,  on  June  14,  1952,  in  Los  Angeles  (Daily 
Worker,  June  20,  1952,  p.  7). 

“The  Committee  on  Un-American  Activities,  in  its  Review  of  the 
Scientific  and  Cultural  Conference  for  .  World  Peace,  April  19,  1949 
(p.  2),  cited  the  National  Council  of  the  Arts,  Sciences,  and  Professions 
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as  a  Communist-front  organization.  In  this  same  report  the  committee 
cited  the  Scientific  and  Cultural  Conference  for  World  Peace  as  a 
Communist  front  which  Vas  actually  a  supermobijjzation  of  the  in¬ 
veterate  wheelhorses  and  supporters  of  the  Communist  Party  and  its 
auxiliary  organizations.’ 

"Earl  B.  Dickerson  was  a  national  sponsor  of  the  Spanish  Refugee 
Appeal  of  the  Joint  Anti-Fascist  Refugee  Committee,  as  drawn  Tiy 
letterheads  of  the  group  dated  February  26, 1946,  February  %  1948, 
May  18,  1951,  ana  January  5,  1953.  He  signed  an  open  letter  of  the 
organization  to  President  Truman  on  Franco  Spain  as  shown  by  a 
letterhead  and  mimeographed  letter  of  April  28,  1949.  He  signed  a- 
petition  of  the  Spanish  Refugee  Appeal  of  the  Joint  Anti-Fascist 
Refugee  Committee  to  President  Truman  ‘to  bar  military  aid  to  or 
alliance  with  fascist  Spain’  as  shown  by  a  mimeographed  petition,  at¬ 
tached  to  a  letterhead  of  the  group  dated  May  18, 1951. 

“The  Attorney  General  cited  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee  as  subversive  and  Communist  in  letters  released  December  4, 
1947,  and  September  21,  1948;  redesignated  April  27,  1953,  and  in¬ 
cluded  on  the  April  1, 1954,  consolidated  list,  lire  Special  Committee 
on  Un-American  Activities,  in  its  report  of  March  29,  1944  {p.  174), 
cited  the  Joint  Anti-Fascist  Refugee  Committee  as  a  Communist-front 
organization. 

"Mr.  Dickerson  was  chairman  of  the  Illinois  Legislative  and  Defense 
Committee,  of  the  International  Labor  Defense,  as  shown  in  Equal 
Justice,  September,  1939  (p.  3).  He  spoke  before  the  International 
Labor  Defense,  together  with  Earl  Browder,  according  to  the  Daily 
Worker  of  October  1, 1942  (p.  5);  October  6, 1942  (p.  5);  and  October 
11,  1942  (p.  3).  The  pamphlet  Victory  in  Oklahoma,  October  1943, 
back  cover,  listed  Earl  B.  Dickerson  as  a  member  of  the  National  Com¬ 
mittee  of  the  International  Labor  Defense. 

“The  Attorney  General  cited  the  International  Labor  Defense  as  sub¬ 
versive  and  Communist  in  letters  released  June  1  and  September  21, 
1948;  redesignated  April  27,  1953,  and  included  on  the  April  1, 1954, 
consolidated  list.  The  organization  was  cited  previously  by  the  At¬ 
torney  General  as  the  legal  atm  of  the  Communist  Party,*  (  Congres¬ 
sional  Recoup,  September  24, 1942,  p.  7687).  The  Committee  on  Un- 
American  Activities;  in  its  report  of  September  2, 1947  (pp.  1  and  2), 
cited  the  International  Labor  Defense  as  ‘part  of  an  international  net¬ 
work  of  organizations  for  the  defense  of  Communist  lawbreakers.' 

“Earl  B.  Dickerson  was  a  speaker  at  the  Conference  on  Constitu¬ 
tional  Liberties,  the  founding  conference  of  the  National  Federation 
for  Constitutional  Liberties,  as  shown  in  the  printed  program.  Call  to 
a  Conference,  page  2,  June  7, 1940. 

‘The  Attorney  General  cited  the  Conference  on  Constitutional  Liber¬ 
ties  in  America  as  a  conference  as  a  result  of  which  was  established 
the  National  Federation  for  Constitutional  Liberties,  'part  of  what 
Lenin  called  the  solar  system  of  organizations,  ostensibly  having  no 
connection  with  the  Communist  Party,  by  which  Communists  attempt 
to  create  sympathizers  and  supporters  of  their  program’  (  Congres¬ 
sional  Record,  Sept.  24, 1942,  p.  7687).  The  Special  Committee  on 
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Un-American  Activities,  in  its  report  of  March  29, 1944  (p.  102),  dted 
the  conference  as  'an  important  part  of  the  solar  system  of  the  Com¬ 
munist  Party's  front  organisations/ 

“The  program and  call  to  a  national  conference  of  the  American 
Committee  for  Protection  of  Foreign  Bom,  held  in  Cleveland,  Ohio, 
October  25  and  20, 1947,  hsted  Earl  B*  Dickerson  as  one  of  the  sponsors 
of  the  conference;  he  was  one  of  the  sponsors  of  the  sixth  national 
conference,  which  was  held  in  Cleveland,  May  9  and  10,  1942,  as 
shown  in  a  leaflet  of  the  conference,  page  4.  In  the  latter  source,  Mr, 
Dickerson  was  identified  as  a  member  of  the  President's  Committee  on 
Fair  Employment  Practices*  Earl  Dickerson  was  a  sponsor  of  the 
American  Committee  for  Protection  of  Foreign  Bom  as  shown  by  a 
1850  letterhead,  an  undated  letterhead  (received  for  files,  July  11, 
1950),  an  undated  letterhead  (distributing  a  speech  of  Abner  Green 
at  the  conference  of  the  American  Committee  for  Protection  of  die 
Foreign  Bom  of  December  2-3,  I960),  and  a  letterhead  of  the  Midwest 
Committee  for  .Protection  of  Foreign  Bom  (April  30,  1951),  Mr, 
Dickerson,  identified  as  president  of  the  Chicago  Urban  League,  was 
a  sponsor  of  a  dinner  given  by  the  Midwest  Committee  for  the  Protec¬ 
tion  of  Foreign  Bom  for  Pearl  Hart  (Daily  Worker,  Apr.  8, 1950,  p.  4), 
A  letterhead  of  the  sixth  annual  conference  of  the  Midwest  Committee 
for  the  Protection  of  the  Foreign  Bom  dated  May  10,  1954,  Chicago, 
listed  Earl  B.  Dickerson  as  a  sponsor. 

“The  Attorney  General  cited  the  American  Committee  for  Protection 
of  Foreign.  Bom  as  subversive  and  Communist  in  letters  released  June 
1  and  September  21,  1948;  redesignated  April  27,  1953,  and  included 
on  the  April  1, 1954,  consolidated  list.  The  Special  Committee  on  Un- 
American  Activities  in  its  report  of  March  29, 1944  (p,  155),. cited  the 
American  Committee  for  Protection  of  Foreign  Bom  as  "one  of  the 
oldest  auxiliaries  of  the  Communist  Party  in  the  United  States/ 

"Id  1942  Earl  B.  Dickerson  was  a  patron  of  the  Congress  of  Ameri¬ 
can-Soviet  Friendship,  as  shown  on  a  letterhead  of  the  congress,  dated 
October  27,  1942;  he  was  named  in  Soviet  Russia  Today  (December 
1942  issue,  p,  42)  as  one  of  the  sponsors  of  the  Congress  of  American- 
Soviet  Friendship;  the  call  to  the  Congress  of  American-Soviet  Friend¬ 
ship,  November  0-8, 1943,  listed,  Earl  B,  Dickerson  among  the  sponsors. 
He  signed  a  statement  of  the  National  Council  of  American-Soviet 
Friendship,  praising  Wallaces  open  letter  to  Stalin,  May  1948,  as 
shown  in  a  pamphlet,  How  To  End  the  Cola  War  and  Build  the  Peace, 
page  9.  He  was  identified  in  the  last-named  source  as  an  attorney  at 
law,  Chicago.  A  photostatic  copy  of  a  letterhead  of  the  Chicago 
Council  of  American-Soviet  Friendship  dated  September  17,  1951, 
listed  Earl  B.  Dickerson  as  a.  sponsor  or  that  group.  A  photostat  of  a 
letter  of  the  national  council  dated  March  19, 1952,  listed  Mr,  Dicker- 
son  as  a  sponsor. 

"The  Attorney  General  cited  the  National  Council  of  American- 
Soviet  friendship  as  subversive  and  Communist  in  letters  released 
December  4,  1947,  and  September  21,  1948;  redesignated  April  27, 
1953,  and  included  on  the  April  1, 1954,  consolidated  list.  The  Special 
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Committee  on  Un-  American  Activities,  in  its  report  of  March  29,  1044 
(p.  156),  cited  the  National  Council  as  'In  recent  months,  the  Com¬ 
munist  Party's  principal  front  for  all  things  Russian  ’ 

“The  Daily  Worker  of  October  21,  1942  (p,  1),  named  Earl  B* 
Dickerson  among  the  list  of  members  of  the  National  Emergency  Com¬ 
mittee  To  Stop  Lynching.  He  signed  an  appeal  to  lift  the  Spanish 
embargo,  which  appeal  was  made  by  the  Negro  People's  Committee 
to  Aid  Spanish  Democracy,  according  to  the  Daily  Worker  of  February 
8,  1939  (p.  2).  He  contributed  to  the  Jans  %  1943,  issue  of  New 
Masses  (p.  9),  He  signed  apetition  of  die  Citizens'  Committee  to  Free 
Earl  Browder,  as  shown,  in  an  official  leaflet  of  the  organization. 

“The  National  Emergency  Committee  To  Stop  Lynching  was  cited 
by  the  Special  Committee  on  Un-American  Activities  as  a  Nemo  Com¬ 
munist-front  organization,  whose  secretary  was  Ferdinand  C.  Smith, 
high  in  the  circles  of  the  Communist  Party  (report,  March  29,  1944, 

p,  180). 

“The  Special  Committe  on  Un-American  Activities,  in  its  report  of 
March  29, 1944  (p.  180),  cited  die  Negro  People's  Committee  To  Aid 
Spanish  Democracy  as  a  Communist-front  organization. 

"New  Masses  was  cited  as  a  Communist  periodical  by  the  Attorney 
General  ( Congressional  Record,  Sept.  24,  1942,  p.  1888),  and  the 
Special  Committee  on  Un-American  Activities  (report,  Mar.  29,  1955, 
pp.  48  and  75). 

“The  Citizens’  Committee  To  Free  Earl  Browder  was  cited  as  Com¬ 
munist  by  the  Attorney  General  in  a  letter  dated  April  27,  1949;  re¬ 
designated  April  27,  1953,  and  included  on  the  April  1,  1954,  con¬ 
solidated  list.  The  organization  was  cited  previously  by  the  Attorney 
General  as  a  Communist  organization  (  Congressional  Record,  Sept. 
24, 1942,  p.  7837).  The  Special  Committee  on  Un-American  Activities, 
in  its  report  of  March  29, 1944  (pp.  6  and  55),  cited  the  Citizens'  Com¬ 
mittee  To  Free  Earl  Browder  as  follows:  when  Earl  Browder  (then 
general  secretary,  Communist  Party)  was  in  Atlanta  Penitentiary 
sevine  a  sentence  involving  his  fraudulent  passports,  the  Communist 
Party  s  front  which  agitated  for  his  release  was  known  as  the  Citizens^ 
Committee  To  Free  Earl  Browder. 

“An  open  letter  demanding  discharge  of  Communist  Party  defend¬ 
ants  In  Fulton  and.  Livingston  Counties  contained  the  name  of  Earl 
B.  Dickerson  in  the  list  of  persons  who  signed  according  to  the  Daily 
Worker  of  September  24,  1940,  page  5.  He  was  attorney  for  Eugene 
Dennis,  general  secretary.  Communist  Party,  as  shown  in  tile  Daily 
Worker  of  November  19, 1947,  page  7,  being  identified  in  this  source 
as  a  former  member  of  the  city  council,  Chicago.  Reference  to  Earl 
Dickerson  as  attorney  for  Eugene  Dennis  appears  in  the  Worker, 
November  30,  1947,  page  4;  the  Daily  Worker  of  January  15,  1948, 
page  5;  and  the  Daw  Worker  of  October  27, 1948,  page  10,  in  which 
source  he  is  identified  as  a  Negrq  leader,  of  Chicago. 

“Earl  B.  Dickerson  was  a  sponsor  of  the  American  Peace  Crusade, 
Ilfinois  assembly,  as  shown  by  a  letterhead  dated  April  12, 1951,  the 
Illinois  Peace  Crusade,  May  1951  (p.  4),  and  a  photostat  of  a  letter¬ 
head  dated  June  21, 1952.  He  was  a  sponsor  of  the  American  People’s 
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Congress  and  Exposition  for  Peace,  held  by  the  American  Peace  Cru¬ 
sade  in  Chicago,  111.,  June  29,  30,  and  July  1,  1951,  as  shown  by  a 
leaflet,  An  Invitation  to  American  Labor  To  Participate  in  a  Peace 
Congress,  the  Call  to  the  American  People's  Congress,  and  the  leaflet, 
American  People’s  Congress  *  *  *  Invites  You  To  Participate  in  a 
National  Peace  Competition,  June  20,  1951,  Chicago,  Ill.  He  was  a 
sponsor  of  a  contest  held  by  the  American  Peace  Crusade  for  song^, 
essays,  and  paintings  advancing  the  theme  of  world  peace  as  reported 
in  the  Daily  Worker,  May  1, 1951  (p.  11), 

The  Attorney  General  included  the  American  Peace  Crusade  on 
his  January  22,  1954,  list  of  organizations  designated  pursuant  to  Ex¬ 
ecutive  Order  No*  10450,  and  on  the  April  1,  1954,  consolidated  list* 
The  Committee  on  Un-American  Activities,  in  its  statement  issued  on 
the  March  of  Treason,  February  19, 1951,  and  report  on  the  Communist 
Peace  Offensive  April  1,  1951  (p.  51),  cited  the  American  Peace 
Crusade  as  an  organization  which  the  Communists  established  as  a 
new  instrument  for  their  peace  offensive  in  the  United  States  and 
which  was  heralded  by  the  Daily  Worker  with  the  usual  bold  head¬ 
lines  reserved  for  projects  in  line  with  the  Communist  objectives* 

"Masses  and  Mainstream  for  February  1952  (pp*  52-50)  listed  Earl 
B.  Dickerson  as  co-author  of  an  amici  curiae  brief  to  the  Supreme 
Court  supporting  an  appeal  for  a  rehearing  of  its  decision  upholding 
the  Smith  Act,  dated  September  27,  1951* 

"According  to  the  April  30,  1950,  issue  of  the  Worker  (p*  15),  Earl 
B.  Dickerson  was  a  sponsor  of  the  Midcentury  Conference  for  Peace, 
cited  by  the  Committee  on  Un-American  Activities  as  a  meeting  held 
in  Chicago,  May  29  and  30, 1950,  by  the  Committee  for  Peaceful  Alter¬ 
natives  to  the  Atlantic  Pact  and  as  having  been  'aimed  at  assembling 
as  many  gullible  persons  as  possible  under  Communist  direction  and 
turning  them  into  a  vast  sounding  board  for  Communist  propaganda' 
(report  on  Communist  peace  offensive,  Apr*  1,  1951,  p*  58)* 

"Earl  B.  Dickerson  was  a  sponsor  of  the  National  Committee  To 
Defeat  the  Mundt  Bill  as  shown  by  the  pamphlet.  Hey,  Brother, 
There's  a  Law  Against  You  (p*  2);  a  release  of  June  15,  1949  {p,  2), 
and  a  photostat  of  a  letterhead  dated  May  5, 1950*  He  signed  a  state¬ 
ment  of  the  organization  according  to  the  Daily  Worker  of  April  3, 
1950  (p*  4). 

"The  Committe  on  Un-American  Activities,  in  its  report  on  the 
National  Committee  To  Defeat  the  Mundt  Bill,  December  7,  1950, 
cited  the  organization  as  'a  registered  lobbying  organization  which  has 
carried  out  the  objectives  of  the  Communist  Tarty  in  its  fight  against 
antisubversive  legislation/ 

"Earl  B.  Dickerson  signed  a  letter  defending  the  12  Communist 
leaders,  as  shown  on  a  letterhead,  dated  January  7,  1949;  he  later 
signed  a  statement  asking  for  the  release  of  the  Communist  leaders, 
as  shown  in  the  Daily  Worker  of  November  8, 1949  (p*  8)*  He  signed 
a  brief  on  behalf  of  the  attorneys  who  represented  the  Communist 
leaders,  as  shown  in  the  Daily  Worker  of  November  2,  1949  (p.  2); 
he  signed  a  statement  on  behalf  of  the  attorneys,  as  shown  in  the  Daily 


68 


VOTING  BIGHTS 


429 


Worker  of  December  7, 1949  (».  5);  he  represented  the  attorneys  who 
represented  the  11  Communist  leaders,  according  to  the  Daily  Worker 
of  January  24,  1950  (p,  3).” 


“FEBRUABY  13  1956* 

"SUBJECT:  BENJAMIN  E.  MAYS,  national  board  of  direc¬ 
tors,  NAACP,  1954. 

*Thf  public  record),  filtt  and  publication!  of  thii  comtnltiee  coimla  the  following  information  con¬ 
cerning  the  subject  individual*  This  report  should  not  be  construed  as  representing  the  results  ot  aft 
Investigation  by  or  finding*  o£  this  committee.  It  should  be  noted  that  the  individual  is  not  necessarily 
a  Camiminitt,  n  Coimnunlii  sympathiser,  or  a  fd law-traveler  unteu  otherwise  indicated. 

'The  Daily  Worker,  March  4, 1948  (p,  2),  named  Benjamin  E.  Mays 
as  one  of  the  signers  of  a  letter  to  behalf  of  Communist  deportation 
cases,  which  was  sponsored  by  the  American  Committee  for  Protec¬ 
tion  of  Foreign  Bom,  A  letterhead  of  the  group  contained  his  name 
as  one  of  the  sponsors  (letterhead  December  11  and  12,  1948). 

“The  Attorney  General  of  the  United  States  cited  the  American 
Committee  for  Protection  of  Foreign  Bom  as  subversive  and  Com¬ 
munist  in  letters  furnished  the  Loyalty  Review  Board  and  released  to 
the  press  by  the  U.S.  Civil  Service  Commission  June  1  and  September 
21, 1948*  The  group  was  redesignated  by  the  Attorney  General  April 
29,  1953,  pursuant  to  Executive  Order  No.  10450*  The  Special  Com¬ 
mittee  on  Un-American  Activities,  to  its  report  of  March  29,  1944  (p. 
155),  cited  the  committee  as  'one  of  the  oldest  auxiliaries  of  the  Com¬ 
munist  Party  in  the  United  States.’ 

“Benjamin  E,  Mays,  president,  Morehouse  College,  was  a  member 
of  the  initiating  committee  for  a  Congress  on  Civil  Rights  which  was 
held  in  Detroit,  April  27  and  28,  1948,  (See,  Urgent  Summons  to  a 
Congress  on  Civil  Bights.)  He  was  an  honorary  national  chairman 
of  the  Civil  Rights  Congress,  New  York,  as  shown  by  an  undated 
letterhead  concerning  a  conference  held  October  11, 1947,  He  signed 
a  call  for  a  national  conference  of  the  Civil  Rights  Congress  to  be 
held  in  Chicago  (Daily  Worker,  Oct.  21,  1947,  p.  5), 

'The  Civil  Bights  Congress  was  cited  as  subversive  and  Communist 
by  the  Attorney  General  in  letters  released  December  4,  1947,  and 
September  21,  1948.  The  group  was  redesignated  pursuant  to  Execu¬ 
tive  Order  No*  10450.  The  Committee  on  Un-American  Activities,  in 
its  report  of  September  2,  1947  (pp,  2  and  19),  cited  the  Civil  Rights 
Congress  as  an  organization  formed  in  April  1946  as  a  merger  of  two 
other  Communist-front  organizations  (International  Labor  Defense 
and  the  National  Federation  for  Constitutional  Liberties);  'dedicated 
not  to  the  broader  issues  of  civil  liberties,  but  specifically  to  the  defense 
of  individual  Communists  and  the  Communist  Part/  and  'controlled 
by  individuals  who  are  either  members  of  the  Communist  Patty  or 
openly  loyal  to  it.’ 

"Dr.  Benjamin  E,  Mays,  president,  Morehouse  College,  Atlanta,  Ga,, 
signed  a  statement  by  the  National  Council  of  American-Soviet  Friend¬ 
ship  in  praise  of  Wallace’s  open  letter  to  Stalin,  May  1948  (pamphlet. 
How  To  End  the  Cold  War  and  Build  the  Peace,  p,  9)*  A  leaflet,  TSnd 
the  Cold  War— Get  Together  fo?  Peace'  (December  1948),  named 
Benjamin  E,  Mays  as  one  of  the  signers  of  the  National  Council’s 
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appeal  to  the  U*S*  Government  to  end  the  cold  war  and  arrange  a 
conference  with  the  Soviet  Union.  He  was  a  member  of  the  Sponsor¬ 
ing  Committee  of  the  National  Council  of  American-Soviet  Friendship, 
Committee  on  Education,  as  shown  by  a  bulletin  of  the  group,  dated 
June  1945  (p*  22)* 

“The  National  Council  of  American-Soviet  Friendship  was  cited  as 
subversive  and  Communist  by  the  Attorney  General  in  fetters  released 
December  4,  1947,  and  September  21,  1948.  The  group  was  redesig¬ 
nated  pursuant  to  Executive  Order  No*  10450.  The  special  Committee 
on  Un-American  Activities,  in  its  report  of  March  29,  1944  (p.  156), 
cited  the  National  Council  of  American-Soviet  Friendship  as  'in  recent 
months,  the  Communist  Party’s  principal  front  for  all  things  Rus¬ 
sian.  4  •  •* 

“Dr*  Mays  signed  an  open  letter  sponsored  by  the  National  Federa¬ 
tion  for  Constitutional  Liberties  denouncing  U*S.  Attorney  General 
Biddle  s  charges  against  Harry  Bridges  { Daily  Worker,  July  19,  1942, 
p*  4);  booklet,  ‘Sis  Hundred  Prominent  Americans/  p*  25).  He 
also  signed  a  statement  sponsored  by  this  organization  hailing  the 
War  Department’s  order  on  commissions  for  the  Communists,  as 
shown  by  the  Daily  Worker,  March  18,  1945  (p.  2). 

“The  National  Federation  for  Constitutionaf  Liberties  was  cited  as 
subversive  and  Communist  by  the  Attorney  General  in  letters  released 
December  4, 1947,  and  September  21,  1948.  The  group  was  redesig¬ 
nated  pursuant  to  Executive  Order  No.  10450.  The  group  was  cited 
previously  by  the  Attorney  General  as  ‘part  of  what  Lenin  called  the 
solar  system  of  organizations,  ostensibly  having  no  connection  with  the 
Communist  Party,  by  which  Communists  attempt  to  create  sym¬ 
pathizers  and  supporters  of  their  program’  (Congressional  Record, 
September  24,  1942,  p,  7687).  The  special  committee,  in  its  report  of 
March  29,  1944  (p.  50),  cited  the  federation  as  one  of  the  viciously 
subversive  organizations  of  the  Communist  Party*  The  Committee  on 
Un-American  Activities,  in  its  report  on  September  2,  1947  (p.  3), 
cited  the  federation  as  among  a  maze  of  organizations  which  were 
spawned  for  the  alleged  purpose  of  defending  civil  liberties  in  general 
but  actually  intended  to  protect  Communist  subversion  from  any 
penalties  under  the  law, 

^Letterheads,  dated  June  12,  1947,  and  August  11,  1947,  of  die 
Southern  Negro  Youth  Congress,  list  Dr*  Mays  as  a  member  of  the 
advisory  board*  A  leaflet  of  the  organization  (exhibit  46,  public  hear¬ 
ings,  July  22,  1947,  Steele)  also  contained  the  name  of  Dr*  Benjamin 
Mays.  / 

4The  Southern  Negro  Youth  Congress  was  cited  as  subversive  and 
among  the  affiliates  and  committees  of  the  Communist  Party,  U.  S*  A*, 
which  seeks  to  alter  the  form  of  government  of  the  United  States  by 
unconstitutional  means  by  the  Attorney  General  in  a  letter  released 
December  4,  1947*  The  group  was  redesignated  pursuant  to  Execu¬ 
tive  Order  No*  10450*  The  special  committee  in  its  report  of  January 
3,  1940  (p*  9),  cited  the  organization  as  a  Communist  front*  The 
Committee  on  Un-American  Activities  in  its  report  of  April  17,  1947 
(p.  14),  dted  the  Southern  Negro  Youth  Congress  as  surreptitiously 
controlled  by  the  Young  Communist  League* 
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“The  Daily  Worker,  April  27, 1947  (p.  24),  reported  that  Dr.  Ben¬ 
jamin  E.  Mays,  Georgia,  signed  a  statement  against  the  ban  on  the 
Communist  Party.  He  signed  a  statement  against  the  North  Atlantic 
Pact,  according  to  the  Daily  Worker  of  June  28, 1949  (p,  2).  He  spoke 
at  a  conference  on  7im  Crow  in  the  Nation’s  Capital'  (Daily  Worker, 
December  21,  1950,  p.  8),”  — . — . 

“OCTOBER  25,  1955. 


“SUBJECT:  A.  T.  WALDEN,  national  legal  committee, 
NAACP,  1961. 

‘The  public  records,  files  and  publication*  of  this  committee  contain  the  fallowing  information  #iji* 
ternjng  the  subject  individual.  TbU  report  should  not  be  counrucd  a*  representing  tbs  remit*  ot  an 
Investigation  by  or  findings  of  tbit  committee.  It  ihould  be  noted  tbai  the  Individual  i*  not'  nccaterilr 
a  Communist,  a  Commupist  sympathizer,  or  a  Cellotr 'traveler  link**  otherwise  Indicated, 

"The  Dally  Worker  of  October  7,  1952  (p.  3),  reported  that  A.  T, 
Walden,  Georgia,  was  to  lead  the  National  Lawyers  Guild  workshop 
discussions  at  a  national  conference  on  civil  rights,  legislation,  and 
discrimination.  New  York  City,  October  10,  11,  and  12. 

"The  Special  Committee  on  Un-American  Activities,  in  its  report 
of  March  29,  1944  (p.  149),  cited  the  National  Lawyers  Guild  as  a 
Communist-front  organization.  The  Committee  on  Un-American  Ac¬ 
tivities,  in  its  report  on  the  National  Lawyers  Guild,  September  17, 
1950,  cited  the  group  as  a  Communist  front  which  is  the  foremost  legal 
bulwark  of  the  Communist  Party;  its  front  organizations  and  controlled 
unions  and  which  since  its  Inception  has  never  failed  to  rally  to  the 
legal  defense  of  the  Communist  Party  and  individual  members  thereof, 
including  known  espionage  agents. 

"A  mimeographea  letter  addressed  to  the  House  of  Representatives, 
May  12,  1948,  included  a  list  of  signers  opposing  the  Mundt  anti¬ 
communist  bib.  Austin  T.  Walden,  Georgia,  was  one  of  those  signers.” 


“OCTOBER  25,  1955 

“SUBJECT:  ABTHUK  D.  SHORES,  national  legal  commit¬ 
tee,  NAACP,  1961. 

"The  public  record*,  filet  and  ■  publication*  of  thl*  committee  contain  the  following  Infomudon  con* 
ccralug  the  subject  individual,  TbU  report  tbwtd  not  be  cooHiwd  u  lepretcatfog  the  ranilu  of  an 
investigation  by  or  finding*  of  this  committee,  Tt  should  be  noted  that  the  Individual  I*  not  nuettarily 
a  Gwnmunitt*  a  ConummiM  sympathizer,  or  a  fellow-traveler  uniat*  otiitrwi*#  indicated. 

“According  to  letterheads  of  the  Southern  Negro  Youth  Congress, 
dated  June  12  and  August  11,  1947,  Arthur  D.  Snores  was  a  member 
of  the  advisory  hoard  of  this  organization.  A  page  from  an  undated 
leaflet  of  the  organization  also  listed  Mr.  Shores  as  a  member  of  the 
advisory  board.  Arthur  Shores,  Negro  attorney,  was  associated  with 
Nesbitt  Elmore  in  the  defense  of  Senator  Glen  H.  Taylor,  of  Idaho, 
who  was  fined  $50  and  ordered  a  180-day  suspended,  jail  sentence  for 
defying  Birmingham’s  segregation  laws  at  a  meeting  of  the  Southern 
Negro  Youth  Congress  in  Alabama  (Daily  Worker,  May  6, 1948,  p.  4). 

The  Southern  Negro  Youth  Congress  was  cited  by  the  Committee 
on  Un-American  Activities  as  ’surreptitiously  controlled’ by  the  Young 
Communist  League  (report  271,  Apr,  17,  1947,  p.  14).  The  special 
Committee  on  Un-American  Activities,  in  its  report  dated  January 
3,  1940,  page  9,  cited  the  Congress  as  a  Communist  front.  The  At¬ 
torney  General,  of  the  United  States  cited  the  Southern  Negro  Youth 
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Congress  as  subversive  and  among  the  affiliates  and  committees  of  the 
Communist  Party,  United  States  of  America,  which  seeks  to  alter 
the  form  of  government  of  the  United  States  by  unconstitutional  means 
(letter  furnished  the  Loyalty  Review  Board,  released  to  the  press  by 
the  United  States  Civil  Service  Commission,  Dec,  4,  1947);  the  At¬ 
torney  General  redesignated  the  congress  pursuant  to  Executive  Order 
No*  10450  of  April  277 1953*  and  included  it  on  the  April  1,  1954,  con¬ 
solidated  list  of  organizations  previously  designated* 

“Arthur  D*  Shores,  prominent  Negro  attorney,  told  the  Daily  Worker 
that  ‘outlawing  the  Communist  Party  would  “pave  the  way  for  a  one- 
party  dictators!  up  in  this  country"'  (Daily  Worker,  March  19,  1947, 

"The  Worker  (or  December  14,  1947  (p.  8,  southern  edition),  re- 

Cirted  that  Arthur  Shores,  identified  as  a  leading  Negro  civil  rights 
wyer,  was  assisting  in  the  case  of  Mrs.  Ruby  Jackson  Gainor,  out* 
standing  Negro  teacher  fired  by  the  Jefferson  County  Board  of  Educa¬ 
tion.  *  *  •  Mrs.  Jackson  is  the  leading  petitioner  in  contempt-of-court 
proceedings  against  the  board  for  its  refusal  to  equalize  salaries  of 
Negro  teachers  in  accord  with  a  Federal  court  decree  *  0  V  The 
article,  which  identified  Mrs.  Gainor  as  president  of  die  Birmingham 
teachers’  local  of  the  United  Public  Workers,  also  reported:  The  out¬ 
come  of  Mrs.  Gainer's  case  has  become  the  keystone  of  the  fight  of 
all  the  Negro  teachers  in  Jefferson  County  for  equal  pay.  Hie  United 
Public  Workers  ,  nationally  is  supporting  the  fight  •  * 

It  is  noted  that  the  United  Public  Workers  of  America  was  formed 
in  1946  by  a  merger  of  the  State,  County,  and  Municipal  Workers  of 
America  and  the  United  Federal  Workers  of  America.  Both  of  these 
unions  were  cited  by  the  Special  Committee  on  Un-American  Activi¬ 
ties  in  its  report  of  March  29,  1944  (pp.  18  and  19),  as  among  the 
CIO  unions  in  which  the  committee  found  Communist  leadership 
strongly  entrenched.  The  Congress  of  Industrial  Organizations,  by 
vote  or  the  executive  board,  February  15,  1950,  expelled  the  United 
Public  Workers  of  America,  effective  Marcu  1,  1950,  on  charges  of 
Communist  domination  (press  release,  12th  CIO  convention,  Novem¬ 
ber  20-24, 1950)  "  _ 

“OCTOBER  13,  1955 

"SUBJECT:  LLOYD  GARRISON,  chairman,  national  legal 
committee,  NAACP,  1981. 

'The  public  record!,  filet  nod  publication*  of  till*  committee  ''contain  the  following  Itifounttioii  con* 
Hr r>l ng  tbe  lubioet  individual.  Tbit  report  should  not  be  eoBittued  at  repreaenttap  the  icsiltu  of  an 
invattgatlDp  bp  of  finding*  of  till*  committee.  It  thould  be  noted  that  the  individual  it  not  neoenirUr 
■  Communist,  a  Conmtuiuit  tjtnpathlxcr,  or  ■  fellow- traveler  ratal  otherwi**  indicated* 

"Lloyd  K.  Garrison  was  a  member  of  the  National  Committee  of  the 
International  Judicial  Association  according  to  a  letterhead  of  the 
organization  dated  May  18, 1942,  and  the  leaflet,  "What  is  the  I.  J.  A.?” 
Lloyd  K.  Garrison,  dean.  University  of  Wisconsin  Law  School,  com¬ 
mended  the  International  Juridical  Association  bulletin  in  that  pam¬ 
phlet. 

"The  special  Committee  on  Un-American  Activities,  in  its  report 
dated  March  29,  1944  (p.  149);  cited  the  International  Juridical  As¬ 
sociation  as  a  'Communist  front  and  offshoot  of  the  International  Labor 
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Defense/  The  Committee  on  Un-American  Activities,  in  its  report  on 
the  National  Lawyers  Guild,  September  17,  1850  (p.  12),  cited  the 
International  Juridical  Association  as  an  organization  which  ‘actively 
defended  Communists  and  consistently  followed  the  Communist  Party 
line/ 

•k  “The  Daily  Worker  for  March  18,  1945  (p.  2),  and  an  undated 
leaflet.  The  only  sound  polity  for  a  Democracy/  listed  Lloyd  K. 
Garrison,  National  War  Labor  Board,  as  one  of  the  signers  of  a  state* 
ment  sponsored  by  the  National  Federation  for  Constitutional  Liber¬ 
ties  hailing  the  War  Department  order  on  commissions  for  the  Com¬ 
munists.  A  photograph  of  Mr.  Garrison  is  found  in  the  Daily  Worker 
reference. 

“The  Attorney  General  of  the  United  States  cited  the  National 
Federation  fur  Constitutional  Liberties  as  subversive  and  Communist 
in  letters  to  the  loyalty  Review  Board,  released  December  4,  1947, 
and  September  21, 1948.  The  Attorney  General  redesignated  the  organi¬ 
zation  April  27,  1953,  pursuant  to  Executive  Order  No.  10450,  and 
included  it  on  the  April  1,  1954,  consolidated  list  of  organizations 
previously  designated.  The  organization  was  cited  previously  by  the 
Attorney  General  as  'part  of  what  Lenin  called  the  solar  system  of 
organizations,  ostensibly  having  no  connection  with  the  Communist 
Party,  by  which  Communists  attempt  to  create  sympathizers  and  sup¬ 
porters  of  their  program  *  *  *’  (Cqnghzs&ional  Record,  September 
24, 1942,  p.  7687).  The  special  Committee  on  Un-American  Activities, 
in  its  report  on  March  29, 1944  (p.  50),  cited  the  National  Federation 
for  Constitutional  liberties  as  ‘one  of  the  viciously  subversive  organi¬ 
zations  of  the  Communist  Party/  The  Committee  on  Un-American 
Activities,  in  its  report  of  September  2,  1947  (p.  3),  cited  the  Na¬ 
tional  Federation  tor  Constitutional  Liberties  as  among  a  ‘maze  of 
organizations'  which  were  ‘spawned  for  the  alleged  purpose  of  de¬ 
fending  civil  liberties  in  general  but  actually  intended  to  protect  Com¬ 
munist  subversion  from  any  penalties  under  the  lavt/ 

"Lloyd  K.  Garrison,  Madison,  Wis.,  former  Chairman  of  NLRB, 
was  listed  as  a  member  of  the  Committee  on  Legal  f}e$earch  and  Legal 
Education  of  the  National  Lawyers  Guild  and  nis  book  was  reviewed 
in  the  newsletter  of  the  National  Lawyers  Guide,  July  1937  (pp.  2-3). 
Convention  News,  May  1941  (pp.  3  and  4)  published  by  the  National 
Lawyers  Guild  for  the  fifth  annual  convention,  listed  Lloyd  K.  Garrison 
as  a  member  of  the  convention  nominations  committee  of  the  fifth 
annual  convention,  Book-Cadillac  Hotel,  Detroit,  Midi.,  May  29  to 
June  1,  1941. 

‘The  special  Committee  on  Un-American  Activities,  in  its  report  of 
March  29, 1944  (p.  149),  cited  the  National  Lawyers  Guild  as  a  Com¬ 
munist-front  organization.  The  Committee  on  Un-American  Activities, 
in  its  report  on  the  National  Lawyers  Guild,  September  17, 1950,  died 
the  organization  as  a  Communist  front  which  ‘is  the  foremost  legal 
bulwaric  of  the  Communist  Party,  its  front  organizations,  and  con¬ 
trolled  unions'  and  which  ‘since  its  inception  has  never  failed  to 
rally  to  the  legal  defense  of  the  Copimunist  Party  and  individual  mem¬ 
bers  thereof,  including  known  espionage  agents/ 
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The  pamphlet  of  the  Second  National  Negro  Congress,  October 
1937,  listed  Lloyd  Garrison  as  one  of  those  who  sent  greetings  to  the 
Congress. 

“The  Communist-front  movement  in  die  United  States  among 
Negroes  is  known  as  the  National  Negro  Congress.  *  *  *  The  officers 
of  the  National  Negro  Congress  are  outspoken  Communist  sympathi¬ 
zers,  and  a  majority  of  those  on  the  executive  board  are  outright  Com¬ 
munists’  (Special  Committee  on  Un-American  Activities,  report,  January 
3, 1939,  p.  81;  also  cited  in  reports,  January  3, 1940,  p.  9;  June  25, 1942,  , 

620;  and  March  29,  1944,  p.  180).  The  Attorney  General  cited  the 
ational  Negro  Congress  as  subversive  and  Communist  in  letters  re¬ 
leased  December  4, 1947,  and  September  21, 1948;  redesignated  April 
27,  1953,  and  included  on  the  April  1,  1954,  consolidated  list.  The 
Attorney  General  cited  the  organization  previously  as  a  Communist- 
front  organization  as  shown  by  the  Conchessionai.  Record  of  Septem¬ 
ber  24, 1942  (pp.  7687  and  7688).  .  ,  . 

The  Daily  Worker  for  February  23, 1939  (p.  3)  reported  that  Lloyd 
Garrison  spoke  at  a  conference  of  the  Wisconsin' Conference  on  Social 
Legislation,  Madison,  Wis.,  February  18,  1939.  The  Attorney  General 
cited  the  Wisconsin  Conference  on  Social  Legislation  as  subversive  and 
Communist  in  letters  released  June  1  and  September  21, 1948;  redesig¬ 
nated  April  27,  1953,  and  included  on  die  April  1,  1954,  consolidated 
list."  _ 

"OCTOBER  25,  1955. 

"SUBJECT;  ARTHUR  J.  MANDELL,  national  legal  commit¬ 
tee,  NAACP,  1954. 

"The  public  Mocdt,  filet  ud  publication  of  thi*  committee  coettln  ibc  following  information  ean- 
cefdng  the  rabjeet  IhdWUfauf.  TW*  «po*t  ibould  not  ba  wnttnaed  at  rep  rotating  the  remit*  of  an 
l&voti cation  by  or  findlw  of  Ihti  committee,  ft  ihould  be  noted  that  the  Individual  i*  not  o^oanly 
a  Conmudiif,  a  Couuuniit  rympatWKi,  «  a  ftitaMnvckr  wtimv  « faetwlae  indicated. 

"The  News  Letter  of  the  National  Lawyers  Guild*  July  1937  (p.  2), 
named  Arthur  Mandell,  Houston,  Tex.,  as  a  member  of  the  Guilds 
committee  on  American  citizenship,  immigration,  and  naturalization; 
and  a  copy  of  the  1939  membership  Bst  of  the  National  Lawyers  Guild, 
made  available  to  the  special  Committee  on  Un-American  Activities 
by  the  organization,  contained  the  name  of  Arthur  Mandell,  Shell 
Building,  Houston,  Tex. 

The  National  Lawyers  Guild  was  cited  as  a  Communist  front  by 
the  special  Committee  on  Un-American  Activities  (report;  Mar.  29, 
1944,  p,  149);  and  It  was  the  subject  of  a  separate  report  by  the  Com¬ 
mittee  on  Un-American  Activities  ( H.  Kept.  No.  3123,  Sept.  21,  1950), 
wherein  it  was  cited  as  a  Communist  front  which  *is  the  foremost  legal 
bulwark  of  the  Communist  Party,  Its  front  organizations,  and  con¬ 
trolled  unions’  and  which  ‘since  its  inception  has  never  failed  to  rally 
to  the  legal  defense  of  the  Communist  Party  and  individual  members 
thereof,  including  known  espionage  agents  .  rt 

“Arthur  I.  Mandell,  attorney,  Houston,  Tex,,  was  shown  In  the  Call 
to  the  first  Congress  of  the  Mexican  and  Spanish  American  Peoples 
of  the  United  States,  March  24-26, 1939,  Albuquerque,  N.  Mex.,  as  one 
of  the  signers  of  that  Cali.  The  Congress  of  the  Mexican  and  Spanish 
American  Peoples  •  •  #  was  dted  as  a  Communist  front  by  the  special 
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Committee  on  Un-American  Activities  (report,  Mar.  29,  1944,  p.  120). 

“A  leaflet,  attached  to  an  undated  letterhead  of  the  National  Federa¬ 
tion  for  Constitutional  liberties,  named  Arthur  J,  Mandell,  attorney, 
Houston,  Tex.,  as  a  signer  of  the  organization’s  January  1943  message 
to  the  House  of  Representatives.  The  National  Federation  for  Con¬ 
stitutional  liberties  has  been  cited  as  being  subversive  and  Commu¬ 
nist  (Attorney  General  letters  released  December  4, 1947,  and  Septem¬ 
ber  21,  1948;  also  redesignated  by  the'  Attorney  General  pursuant  to 
Executive  Order  10450,  see  consolidated  list,  April  1,  1954);  as  ‘part 
of  what  Lenin  called  the  solar  system  of  organizations,  ostensibly  hav¬ 
ing  no  connection  with  ' the  Communist  Party,  by  which  Communists 
attempt  to  create  sympathizers  and  supporters  of  their  program’  (At¬ 
torney  General,  Congressional  Record,  Sept.  24,  1942,  p,  7687);  as 
'one  of  the  viciously  subversive  organizations  of  the  Communist  Part/ 
(special  Committee  on  Un-American  Activities,  report.  Mar.  29,  1944, 

P.  50;  also  cited  in  reports,  June  25, 1942,  anc  Jan.  2,  1943);  and  as 

_  * .  . .  .  4  f  .  ....  -  .  .  a* a  1.  *  .  1.  .  . _ J  t-  .  *1.  ^ 
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alleged  purpose  of  defending  civil  liberties  in  general  but  actually 
intended  to  protect  Communist  subversion  from  any  penalties  under 
the  law’  (Committee  on  Un-American  Activities,  report,  Sept.  2,  J947, 
p.  3). 

“Arthur  Mandell  was  a  member  of  the  resolutions  committee  at  the 
Congress  on  Civil  Rights  in  Detroit,  Mid).,  April  27-28, 1946,  as  shown 
by  a  mimeographed  release  issued  by  the  congress;  and  Arthur  J. 
Mandell,  Houston,  was  listed  as  a  sponsor  of  the  National  Conference 
of  the  Civil  Rights  Congress  in  Chicago,  November  21-23,  1947,  in 
the  printed  program.  Let  Freedom  Ring.  Hie  Civil  Rights  Congress 
has  been  cited  as  a  subversive  and  Communist  organization  by  the 
Attorney  General  (letters  released  December  4, 1947,  and  September 
21,  1948;  also  redesignated,  see  consolidated  list;  April  1,  1954);  and, 
as  an  organization  formed  in  April  1946  by  merger  of  two  other  Com¬ 
munist-mint  organizations  (International  Labor  Defense  and  the  Na¬ 
tional  Federation  for  Constitutional  Liberties),  ‘dedicated  not  to  the 
broader  issues  of  civil  liberties,  but  specifically  to  the  defense  of  in¬ 
dividual  Communists  arid  the  Commuisirt  Party,*  and  'controlled  by 
individuals  who  are  either  members  of  the  Communist  Party  or  openly 
loyal  to  it*  (Committee  on  Un-American  Activities,  House  Report  No. 
1115,  Sept.  2,  1947,  pp.  2  and  19).* 

“OCTOBER  26,  1955. 

“SUBJECT:  ROBERT  W.  KENNY,  national  legal  commit, 
tee,  NAACP,  1961 

"The  public  fccofds,  flic*  and  ptbllattqiv  of  this  committee  con  tain  8k  fobotHof  UAnmtln  m- 
ccroJiit  ttw  Abject  Individual  W*  upon  net  be  mimied  «i  npracatiiif  the  ahIa  of  an 

Investigation  by  or  fUdfrgs  of  thi*  rommittee.  It  ihobtd  be  wtd  that  the  JudlvJdul  it  jck*  nmarilr 
k  Comm  Uniat,  a  Cunimuita  lympaihlur.  of  a  fellow- traveler  uIch  vMk  iiJM. . 

“Reference  to  Robert  W.  Kenny  is  found  in  the  appendix  to  this 
committee's  public  hearings  regarding  communism  in  the  United 
States  Government,  part  2,  September  1950  (pp.  2991-2962),  as  follows: 

“Robert  W.  Kenny:  Kenny,  attorney  general  of  State  of  California 
during  the  years  194347  and  president  of  the  National  Lawyers  Guild 

75 


436 


VOTING  RIGHTS 


during  the  years  1940-48*  has  been  associated  with  the  defense  of  a 
number  of  Communist  cases.  He  was  also  one  of  die  attorneys  for 
the  Hollywood  10.  He  sent  greetings  to  the  Biennial  National  Con¬ 
ference  of  the  International  Labor  Defense  held  April  4-8,  1941;  this 
organization  was  cited  by  the  former  Attorney  General  Francis  Biddle 
as  the  legal  arm  of  the  Communist  Party/ 

*  "The  American  Committee  for  Protection  of  Foreign  Bom  has 
specialised  in  the  legal  defense  of  foreign-bom  Communists  such  as 
Gerhaid  Eisler*  Kenny  was  a  sponsor  of  its  national  conference  held 
in  Ohio  on  October  2^26,  1947*  and  again  in  1950.  He  spoke  in  behalf 
of  Communists  held  for  deportation,  according  to  the  Daily  People's 
World,  Communist  publication,  dated  March  8*  1948, 

*  *Osx  repeated  occasions,  Mr.  Kenny  has  attacked  the  trial  of  the 
11  Communist  leaders  convicted  for  teaching  and  advocating  the  over¬ 
throw  of  the  Government  of  the  United  States  by  force  and  violence, 
particularly  as  reported  by  the  Daily  Peoples  World  of  July  22,  1948, 
and  the  Worker  of  October  30,  1949. 

“  He  signed  a  statement  in  behalf  of  arrested  leaders  of  the  Com¬ 
munist  Party  of  Los  Angeles,  according  to  the  Daily  Worker  of 
October  19, 1949,  and  the  Daily  Peopled  World  of  November  7,  1949, 
Statements  opposing  the  outlawing  or  restricting  of  the  Communist 
Party  have  been  signed  by  Robert  W*  Kenny  and  have  appeared 
frequently  in  the  Communist  press,  Mr,  Kenny  has  opposed  Govern* 
ment  loyalty  procedures  on  various  occasions* 

w‘On  the  eve  of  the  1947  May  Day  celebration,  Pravda,  the  official 
newspaper  of  the  Communist  Party  of  the  Soviet  Union,  hailed  Robert 
W*  Kenny  as  a  "friend  of  the  Soviet  Union  in  the  United  States,*1  An¬ 
other  Communist  government,  namely  that  of  China,  selected  Mr. 
Kenny  to  defend  its  legal  interests,  according  to  the  Daily  People’s 
World  of  April  26,  1950  (p*  4), 

“  "Robert  W.  Kenny  has  a  number  of  affiliations  and  associations  with 
Communist-front  organizations.  These  include  die  American  Youth 
for  Democracy  (formerly  known  as  the  Young  Communist  League), 
the  National  Committee  To  Win  the  Peace*  of  which  he  was  vice 
chairman.  Civil  Rights  Congress,  Joint  Anti-Fascist  Refugee  Com¬ 
mittee,  American  Committee  for  Yugoslav  Relief,  Hollywood  League 
for  Democratic  Activities,  California  Labor  School*  Lawyers  Com¬ 
mittee  on  American  Relations  With  Spain,  Committee  for  a  Democratic 
Far  Eastern  Policy,  and  the  American  Slay,  Congress/ 

^Subsequent  to  this  committee’s  release  which  contained  the  above 
reference  to  Robert  W.  Kenny*  he  had  served  as  counsel  for  66  wit¬ 
nesses  before  this  committee  *  - 

-OCTOBER  25,  1955, 

“SUBJECT:  LOREN  MILLER,  national  vice  president  and 
national  legal  committee,  NAACP,  1961* 

"Tb*  public  ntovdij  fila  *nd  puttkitioiu  cf  thl>  committee  ton  tola  the  following  Information  con- 
umiftff  (he  lubfcct  individual,  ThU  Report  abfluld  nm  be  conttmtd  ti  repraentijiff  the  reauLU  of  an 
lovHtlftti&ft  by  or  finding!  nf  thdt  committee.  It  thould  be  noted  itut  the  Individual  li  n«  nweuarily 
!  CojftmuoEtt,  a  Cammiiniit  t^npaihiiir,  or  a  fellow-traveler  unlew  otherwise  Indicated. 

"One  Loren  Miller,  837  East  24th  Street,  Los  Angeles,  Calif.,  was  a 
sijpier  of  Communist  Party  election  petition  No.  120  in  California  in 

76 


VOTING  RIGHTS 


437 


*An  article  entitled  "Why  I  Will  Vote  “Red"'  written  by  Loren  Miller 
appealed  in  the  Daily  Worker  of  July  11, 1902  (p,  4).  In  a  note  which 
accompanies  this  article,  the  following  information  is  given  concerning 
the  author;  ‘Loren  Miller,  until  recently  city  editor  of  the  California 
Eagle,  Los  Angeles,  Calif.,  largest  and  oldest  of  western.  Negro  news¬ 
papers,  is  now  en  route  to  the  Soviet  Union/  Excerpts  from  this  article 
follow: 

“I  regret  very  much  that  I  will  not  be  present  to  take  an  active  part 
in  the  struggle  that  Negroes  must  wage  to  pile  up  a  huge  vote  for 
William  Z,  Foster  and  James  W,  Ford,  Communist  candidates  for 

President  and  Vice  President. 

•  *  •  *  • 

“It  must  be  evident  to  anybody  who  thinks  through  the  things  about 
which  I  have  been  talking  that  the  Communist  Party  is  our  party.  It 
is  fighting  our  fights,  warring  against  our  enemies,  struggling  for  our 
welfare.  Commonseme  dictates  that  we  should  support  our  party  with 
every  means  at  hand.** 

Loren  Miller  wrote  an  article  for  the  Daily  Worker  while  he  was 
traveling  in  the  Soviet  Union  with  a  group  of  Negro  writers,  workers, 
etc.,  observing  conditions.  This  article  concerned  the  equality  of  races 
in  the  Soviet  Union  and  appeared  in  the  Daily  Worker  of  September 
24,  1932  (p.  4).  Mr.  Miller  compared  racial  equality  in  the  Soviet 
Union  and  the  United  States,  stated  that  the  Communist  Party  in  die 
United  Stater  was  the  only  political  party  which  promised  equality, 
and  concluded  as  follows: 

"  'Only  the  Communists  with  their  straightforward  platform  on  relief 
for  the  por  (sic)  farmers  and  workers,  their  demand  for  self-determina¬ 
tion  for  Negroes  in  the  Black  Belt,  and  with  a  Negro,  Tames  W,  Ford, 
as  nominee  for  the  Vice  Presidency  deserve  the  vote  of  die  Negroes  of 
the  United  States.  It  is  for  these  reasons  that  I  wish  to  renew  my  plea 
to  Negroes  everywhere  in  the  United  States  to  vote  Communist.* 

"The  Daily  Worker  of  January  26, 1948  (p.  10),  reported  that  Loren 
Miller,  attorney,  Los  Angeles,  defended  Claudia  Jones,  Communist. 
He  signed  a  statement  opposing  the  Mundt  anti-Communist  bill  as 
shown  by  die  Daily  Peoples  World  of  May  12,  1948  (p,  3).  Accord¬ 
ing  to  the  Daily  People's  World  of  July  22, 1948  (p.  3),  Loren  Miller, 
attorney,  Los  Angeles,  attacked  the  arrest  of  die  Communist  Party 
leaders. 

"In  the  Daily  Worker  of  December  24,  1931  (p.  3),  Loren  Miller 
was  named  as  a  reporter  for  the  Worker.  Reference  to  Loren  Miller 
as  a  reporter  for  die  Worker  appeared  in  the  Daily  Worker  of  Decem¬ 
ber  21,  1935  (p.  3).  Loren  Muler  has  been  a  contributor  to  the  Daily 
Worker  as  shown  in  the  issue  of  May  4,  1938  (p.  7),  as  well  as  the 
two  issues  already  cited. 

-The  Worker  is  the  Sunday  edition  of  the  Daily  Worker,  which  was 
cited  as  'official  Communist  Party,  U.S.A.,  organ*  by  the  Committee 
on  Un-American  Activities  in  report  1920,  dated  May  II,  1948.  The 
publication  was  cited  as  'chief  journalistic  mouthpiece  of  the  Com¬ 
munist  Part/  by  the  special  Committee  on  Un-American  Activities  In 
report  1311  of  March  29, 1944;  it  had  previously  been  cited  as  a  Com- 
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munist  publication  io  reports  of  the  special  Committee  Oil  Un-Ameri- 
can  Activities*  dated  January  3, 1939*  January  3*  1940,  January  3*  1941, 
and  June  25,  1942. 

"Loren  Miller  was  named  as  editor  of  New  Masses  in  the  issue  of 
August  20,  1935  (p.  5),  and  as  associate  editor  in  the  issue  of  January 
14, 1936  (p,  5)*  He  was  shown  as  contributing  editor  in  the  following 
issues  of  New  Masses:  June  2,  1936  (p.  5),  January  5,  1937  (p,  22), 
May  11, 1937  (p, 9),  September  7, 1937  (p, 9),  January  11, 1938  (p.  9), 
and  September  20, 1938  (p.  14).  He  was  a  contributor  to  New  Masses, 
as  shown  in  the  issue  of  August  20,  1935  (p,  26),  and  was  named  as 
a  contributor  to  New  Masses  in  the  Daily  Worker  of  April  3,  1963 
<P>  3). 

“New  Masses  was  cited  as  a  'Communist  periodical'  by  the  Attorney 
General  of  the  United  States  (  Congressional  Record,  September  24, 
1942,  p,  7688)/  It  was  cited  as  a  'national  circulated  weekly  journal 
of  the  Communist  Party'  by  the  special  Committee  on  Un-American 
Activities  in  report  1311  of  March  29,  1944,  New  Masses  had  been 
Cited  previously  as  a  Communist  publication  in  reports  of  the  special 
Committee  on  Un-American  Activities,  dated  January  3,  1939,  and 
June  25, 1942. 

“As  shown  by  an  undated  letterhead  of  Book  Union,  Inc.,  Loren 
Miller  was  a  member  of  its  advisory  council.  The  special  Committee 
on  Un-American  Activities,  in  report  1311  of  March  29,  1944,  cited 
Book  Union  as  ‘distributors  of  Communist  literature/ 

"According  to  a  letterhead  of  August  24,  1939,  Loren  Miller  was  a 
member  of  the  Harry  Bridges  defense  committee,  southern  division. 

“In  report  1311  of  the  special  Committee  on  Un-American  Activities, 
dated  March  29, 1944,  the  Harry  Bridges  defense  committee  was  cited 
as  one  of  the  Communist  fronts  formed  to  oppose  deportation  of  Harry 
Bridges,  Communist  Party  member  and  leader  of  toe  San  Francisco 
general  strike  of  1934  which  was  planned  by  the  Communist  Party. 

“As  shown  in  the  Call  for  the  National  Negro  Congress  held  in 
Chicago,  IB.,  February  14,  1936,  Loren  Miller,  Los  Angeles,  Calif., 
was  one  of  the  endorsers  of  the  National  Negro  Congress. 

*  Tram  the  record  of  its  activities  and  the  composition  of  its  (Na¬ 
tional  Negro  Congress)  governing  bodies,  there  can  be  little  doubt 
that  it  has  served  as  what  James  W*  Ford,  Communist  vice  presidential 
candidate  elected  to  the  executive  committee  in  1937,  predicted:  “Aft 
important  sector  of  the  democratic  front,"  sponsored  ana  supported  by 
the  Communist  Part/  (Attorney  General,  Congressional  Record, 
September  24,  1942,  pp.  7687-7688).  The  National  Negro  Congress 
was  cited  as  a  Communist  front  in  reports  of  the  special  Committee 
on  Un-American  Activities,  dated  January  3,  1939,  January  3,  1940, 
June  25,  1942,  and  March  29,  1944.  The  Attorney  General  cited  the 
group  as  subversive  and  Communist  in  letters  released  December  % 
1947,  and  September  21,  1948;  redesignated  April  27,  1953,  and  in¬ 
cluded  on  the  April  1, 1954,  consolidated  list. 

“Loren  Miller*  author,  was  a  signer  of  the  open  letter  to  American 
liberals,  as  shown  in  Soviet  Russia  Today,  issue  of  March  1937  (pp, 
14-15), 
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"'In  March  1937  a  group  of  well-known  Communists  and  Com- 
mtmist  collaborators  published  an  open  letter  bearing  the  title  given 
above.  The  letter  was  a  defense  of  the  Moscow  purge  trials'  (report 
of  the  special  Committee  on  Un-American  Activities,  June  25,1942). 

"As  shown  in  the  proceedings  of  the  Second  United  States.  Coggress 
Against  War  and  Fascism,  held  in  Chicago,  Ill.,  September  28,  29,  30, 
1934,  under  auspices  of  the  American  League  Against  War  and 
Fascism,  the  report  of  the  publications  committee  was  presented  by 
Loren  Miller.  (See  public  bearings,  appendix,  vol.  10,  p.  22.) 

‘"The  American  League  Against  War  and  Fascism  was  formally 
organized  at  the  First  United  States  Congress  Against  War  and 
Fascism  held  in  New  York  City,  September  29  to  October  1,  1933. 
*  *  *  The  program  of  the  first  congress  called  for  the  end  of  die  Roose¬ 
velt  policies  of  imperialism  and  for  the  support  of  the  peace  policies  of 
the  Soviet  Union,  for  opposition  to  all  attempts  to  weaken  the  Soviet 
Union.  *  °  °  Subsequent  congresses  in  1934  and  1936  reflected  the 
same  program'  (Attorney  General,  Congressional  Record,  September 
24,  1942,  p.  7683). 

"The  American  League  Against  War  and  Fascism  was  'established 
in  the  United  States  in  an  effort  to  create  public  sentiment  on  behalf 
of  a  foreign  policy  adapted  to  the  interests  of  the  Soviet  Union*  (At¬ 
torney  General,  Congressional  Record,  September  24, 1942,  p.  7683). 
The  Attorney  General  cited  the  American  League  Against  War  ana 
Fascism  as  subversive  and  Communist  in  letters  to  the  Loyalty  Review 
Board,  released  December  4,  1947,  and  September  21,  1943;  redesig¬ 
nated  April  27,  1953,  and  included  on  the  April  1,  1954,  consolidated 
list  of  organizations  previously  designated.  The  organization  was 
cited  by  tne  special  Committe  on  Un-American  Activities  as  a  Com¬ 
munist  front  in  reports  of  the  special  Committee  on  Un-American 
Activities,  dated  January  3,  1939,  January  3,  1940,  June  25,  1942,  and 
March  29,  1944. 

"In  connection  with  the  testimony  of  Harper  L.  Knowles  and  Ray 
E.  Nimmo  before  the  special  Committee  on  Un-American  Activities 
on  October  25,  1938,  a  brief  relating  to  activities  of  die  Communist 
Party  among  professional  groups  was  presented  and  incorporated  in 
the  record.  In  this  brief  Loren  Miller  is  described  as  'contributing 
editor  to  New  Masses  and  a  member  of  the  Communist  Party"  (public 
hearings,  p.  1997).  According  to  this  same  source,  he  was  a  participant 
in  the  Western  Writers  Congress,  cited  as  a  Communist  front  by  the 
special  Committee  on  Un-American  Activities  in  report  1311  of  March 
29, 1944. 

1  “A  pamphlet,  ‘Equality,  Land  and  Freedom’  published  by  die 
League  of  Struggle  for  Negro  Rights,  December  1934  (p,  44),  listed 
Loren  Miller  as  a  member  of  the  national  council  of  that  organization. 

"The  special  Committee  on  Un-American  Activities,  in  its  report  of 
January  3, 1939  (p.  81),  cited  the  League  of  Struggle  for  Negro  Rights 
as  follows;  The  Communist-front  movement  in  the  United  States 
among  Negroes  is  known  as  the  National  Negro  Congress.  Practically 
the  same  group  of  leaders  directing  tills  directed  the  League  of 
Struggle  for  Negro  Rights,  which  was,  until  2  years  ago,  the  name 
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of  the  Communist  front  for  Negroes*  The  name  was  later  changed 

•  •  •  in  1936  to  the  National  Negro  Congress.* 

“It  was  reported  in  the  Daily  People’s  World  of  September  28, 1990 
(p.  5}  that  Loren  Miller  was  one  of  a  group  of  Los  Angeles  lawyers 
who  signed  a  brief  against  a  Communist  registration  ordinance.  The 
brief  was  presented  in  connection  with  the  case  of  Henry  Steinberg, 
county  legislative  director  of  the  Communist  Party,  who  was  charged 
with  railing  to  register  with  the  sheriff’s  office  in  accordance  with 
provisions  of  the  ordinance.  Reference  to  Loren  Miller  as  one  of  the 
attorneys  who  signed  a  brief  charging  Los  Angeles  County’s  Com- 
miraist  registration  ordinance  with  being  “basically  unconstitutional’ 
also  appeared  in  the  Daily  People’s  World  of  October  9, 1959  (p,  3). 
The  brief  was  filed  in  connection  with  a  hearing  on  a  demurrer  against 
the  ordinance  filed  by  attorneys  for  Gus  Brown,  Furniture  Workers 
Local  570  business  agent. 

‘The  Dally  People’s  World  of  May  17,  1950  (n.  3),  listed  Loren 
Miller  as  one  who  signed  a  statement  against  tire  loyalty  oath.” 

“FEBRUARY  13,  1950. 

“SUBJECT:  Z.  ALEXANDER  LOOBY,  national  board  of 

directors,  national  legal  committee,  NAACP,  1961. 

‘The  public  »cordrf  Alt*  ar>d  publication*  of  ihii  commiticc  contain  the  following  information  «rt- 
(craiEUf  the  cuhject  individual,  Thli  report  ibould  nor  be  coutrucd  u  icpfacutag  tbc  icculti  of  an 
invtiftijntioD  by  or  finding*  of  thi*  committee.  It  itiould  be  noted  dut  the  Individual  la  not  necetfurity 

*  Qomuunlrtt  a  Commujuit  armptflkUer,  or  a  fdJnrtnvetcr  unit**  otherwue  Indicated- 

“A  1939  membership  list  of  the  National  Lawyers  Guild,  on  file  with 
this  committee,  contains  the  name  of  Alexander  Looby,  419  Fourth 
Avenue,  Nashville,  Tenn. 

“The  special  Committee  on  Un-American  Activities,  in  ifa  report  of 
March  23, 1944  (p.  149),  cited  the  National  Lawyers  Guild  .as  a  Com¬ 
munist-front  organization.  The  Committee  on  Un-American  Activities, 
in  its  report  on  the  National  Lawyers  Guild,  September  17,  1950,  cited 
the  organization  as  a  Communist  front  which  'is  the  foremost  legal 
bulwark  of  the  Communist  Party,  its  front  organizations,  and  con¬ 
trolled  unions,*  and  which  'since  its  inception  has  never  failed  to  rally 
to  the  legal  defense  of  the  Communist  Party  and  individual  members 
thereof,  including  known  espionage  agents.’ 

“The  Daily  People’s  World  of  April  25, 1948  (p.  11),  reported  that 
Alexander  Looby,  attorney,  Nashville,  Tenn.,  haa  spoken  Before  the 
Southern  Negro  Youth  Congress.  The  Worker  of  May  16,  1948  (p. 
2),  disclosed  that  Z.  Alexander  Looby,  attorney,  Nashville,  Tenn.,  had 
spoken  before  the  same  organization. 

“The  Attorney  General  of  the  United  States  cited  the  Southern 
Negro  Youth  Congress  as  subversive  and  among  the  affiliates  and  com¬ 
mittees  of  the  Communist  Party,  U.S.A.,  which  seeks  to  alter  the  form 
of  government  of  the  United  States  by  unconstitutional  means  (letter 
to  Loyalty  Review  Board,  released  December  4,  1947).  The  Attorney 
General  redesignated  the  group  April  27,  1993,  pursuant  to  Executive 
Order  No.  10450,  and  included  it  on  the  April  1,  1954,  consolidated 
list  of  organizations  previously  designated.  The  special  Committee  on 
Un-American  Activities,  in  its  report  of  January  3,  1940  (p.  9),  cited 
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the  Southern  Negro  Youth  Congress  as  a  Communist-front  organiza¬ 
tion,  The  Committee  on  Un-American  Activities,  in  its  report  of  April 
17,  1947  (p.  14),  cited  the  organization  as  ‘surreptitiously  controlled’ 
by  the  Young  Communist  League,” 


“OCTOBER  25,  1955. 

“SUBJECT:  KARL  N.  LLEWELLYN,  national  legal  com¬ 
mittee,  NAACP,  1954. 

"The  public  records,  files  and  publications  of  thU  commiuw  contain  thfc  ■  following  information 
corning  the  subject  It  dividual.  Thl*  report  should  not  be  construed  u  repfwnririf  the  multi  of  in 
investigation  by  or  finding*  of  this  committee,  U  should  be  noted  that  the  individual  la  not  unwarily 
t  Comniutiiit,  a  Communist  synpathitcr,  or  a  feUow-ti*y*|«  unless  othcrflta  indicated. 

“Prof.  K.  N.  Llewellyn,  Columbia  'Law  School,  spoke  at  a  con¬ 
ference  of  the  Greater  New  York  Emergency  Conference  on  Inalien¬ 
able  Rights  as  shown  by  the  program,  February  12,  1940. 

“The  Special  Committee  on  Un-American  Activities,  in  its  report 
of  March  29,  1944  (pp,  96  and  129),  cited  the  Greater  New  York 
Emergency  Conference  on  Inalienable  Rights  as  a  Communist  front 
which  was  succeeded  by  the  National  Federation  for  Constitutional 
Liberties.  The  Committee  on  Un-American  Activities,  in  its  report 
of  September  2,  1947  (p.  3),  cited  the  Greater  New  York  Emergency 
Conference  on  Inalienable  Rights  as  among  a  'maze  of  organizations* 
which  were  'spawned  for  the  alleged  purpose  of  defending  civil  liber¬ 
ties  in  genera!  but  actually  intended  to  protect  Communist  subver¬ 
sion  from  any  penalties  under  the  law.* 

“A  letterhead  of  the  Non-Partisan  Committee  for  the  Re-election  of 
Vito  Marcantonio  dated  October  33,  1936  listed  Karl  N.  Llewellyn 
as  vice  chairman  of  the  organization. 

“The  Special  Committee  on  Un-American  Activities,  in  its  report  of 
March  29,  1944  {p.  122),  cited  the  Non-Partisan  Committee  for  the 
reflection  of  Vito  Marcantonio  as  a  Communist-front  organization. 

“An  undated  letterhead  of  the  International  Juridicar  Association 
listed  Prof.  Karl  Llewellyn,  New  York,  as  a  member  of  the  national 
committee. 

“The  Special  Committee  on  Un-American  Activities,  in  its  report  of 
March  29,  1944  (p.  149),  cited  the  International  Juridical  Association 
as  ‘a  Communist  front  and  an  offshoot  of  the  International  Labor 
Defense.’  The  Committee  on  Un-American  Activities,  in  its  report  on 
the  National  Lawyers  Guild,  September  17,  1950  (p.  12),  cited  the 
International  Juridical  Association,  as  an  organization  which  'actively 
defended  Communists  and  consistently  followed  the  Communist  Party 
line.'  ” 


“OCTOBER  25,  1955. 

SUBJECT*  SHAD  POLEER  (ISADOR  POLIER),  national 
legal  committee,  NAACP,  1961. 


"The  public  raudj,  file*  and  publication!  of  thl*  committee  contain  the  folitnriar  bfOmthtai 
wiring  tiu  individual.  Tbit  report  tfould  not  be  eminicd  at  rep  milting  On  mult*  of  u 

Lbvtttigation  by  or  findings  of  thlt  committee.  It  should  be  noted  that  the  Individual  la  not  nuimilh 
a  CtiitunuhiK,  a  Crtntaunlit  aympatfciur,  or  a  feHow-mvckr  tudcM  otbowtte  Indicated.  r 

“Who's  Who  in  America  (vol.  25,  1948-49,  p.  1971)  shows  that 
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Justine  Wise  Polier  married  Shad  Polier  in  1937*  Who's  Who  in 
American  Jewry  (vol,  3,  1938-39,  p.  818)  shows  that  Justine  Wise 
Polier  is  the  daughter  of  Rabbi  Stephen  S.  Wise  and  that  she  married 
Isadore  Polier,  March  26,  1937,  New  York  City.  It  is  noted  further 
that  Max  Lowenthal,  a  witness  during  public  hearings  before  this 
committee,  September  15,  1950,  when  asked  if  he  were  acquainted 
with  Shad  Polier,  stated;  “Yes,  he  was  Rabbi  Wise’s  son-in-law,  (Com¬ 
munism  in  the  U,S,  Government,  pt,  2,  p.  2984.)  Therefore,  this  report 
includes  references  from  the  public  records,  flies  and  publications  of 
this  committee  which  appear  under  the  name.  Shad  Polier,  and  re* 
ferences  which  appear  under  the  name,  Isadore  Polier, 

"Shad  Polier  was  named  in  the  election  campaign  letter  of  the 
Washington,  DC,  chapter  of  the  National  Lawyers  Guild,  dated  May 
18, 1940,  as  a  candidate  for  delegate  to  the  national  convention  of  the 
Guild,  Convention  News  for  May  1941  (p,  3)  listed  Shad  Polier,  New 
York  City,  as  a  member  of  the  nominations  committee  of  the  Na¬ 
tional  Lawyers  Guild  Fifth  Annual  Convention  at  the  Book-Cadillac 
Hotel,  Detroit,  Mich,,  May  29— June  1,  1941.  Shad  Polier  is  shown  as 
the  writer  of  an  article  in  the  Lawyers  Guild  Review,  vol.  VI,  pp,  490- 
491. 


“The  National  Lawyers  Guild  was  cited  as  a  Communist-front  or¬ 
ganization  by  the  Special  Committee  on  Un-American  Activities  (Rept. 
1311,  Mar.  29,  1944,  p,  149),  and  was  the  subject  of  a  separate  report 
by  the  Committee  on  Un-American  Activities,  September  17,  1950,  in 
which  it  was  cited  as  a  Communist  front  that  ‘is  the  foremost  legal 
bulwark  of  the  Communist  Party,  its  front  organizations,  and  con¬ 
trolled  unions"  and  which  ‘since  its  inception  has  never  failed  to  rally 
to  the  legal  defense  of  the  Communist  Party  and  individual  members 
thereof,  including  known  espionage  agents, 

“A  letterhead  of  the  International  Juridical  Association,  dated  May 
18,  1942,  carries  the  name  of  Shad  Polier,  New  York,  as  a  member  of 
the  organization's  national  committee.  The  Special  Committee  on  Un- 
American  Activities  cited  the  International  Juridical  Association  as  ‘a 
Communist  front  and  an  offshoot  of  the  International  Labor  Defense' 
(report  of  Mar.  29,  1944,  p.  149);  the  Committee  on  Un-American 
Activities  cited  the  International  Juridical  Association  as  an  organiza¬ 
tion  which  'actively  defended  Communists  and  consistently  followed 
the  Communist  Party  line’  (Kept,  3123,  Sept  21, 1950,  p,  12). 

“A  1941  membership  list  of  the  Washington  Book  Shop,  on  file  with 
this  committee,  contains  the  name  of  Shad  Polier,  3610  Idaho  Avenue 
NW„  Washington,  DC,  The  Washington  Cooperative  Book  Shop, 
under  the  name  “The  Book  Shop  Association,  was  incorporated  in  the 
District  of  Columbia  in  1938-  v  *  *  It  maintains  a  bookshop  and  art 
gallery  at  916  Seventeenth  Street  NW,,  Washington,  DC.,  where 
literature  is  sold  and  meetings  and  lectures  held.  Evidence  of  Com¬ 
munist  penetration  or  control  is  reflected  in  the  following:  Among  its 
stock  the  establishment  has  offered  prominently  for  sale  books  and 
literature  identified  with  the  Communist  Party  and  certain  of  its 
affiliates  and  front  organizations/  (United  States  Attorney  General, 
Congressional  Record,  September  24,  1942,  p.  7088),  The  Attorney 
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General  also  included  the  Book  Shop  on  lists  of  subversive  and  Com* 
munist  organizations  furnished  the  Loyalty  Review  Board,  press  re¬ 
leases  of  December  4, 1947,  and  September  21, 1948)  and  redesignated 
it  pursuant  to  Executive  Order  10450  (memorandum  of  April  29,  1953, 
released  by  the  Department  of  Justice);  and  included  on  the  April  1, 
1954,  consolidated  list  of  organizations  previously  designated.  The 
Special  Committee  on  Un-American  Activities  also  cited  the  Washing¬ 
ton  Book  Shop  as  a  Communist  front  (report  of  March  29, 1944,  p,  150)* 

"The  newsletter  of  the  National  Lawyers  Guild  for  July  1937  (p.  2) 
named  Isadore  Polier,  New  York  City,  as  chairman  of  the  guild's  com¬ 
mittee  on  constitutional  and  judicial  review*  A  leaflet,  What  Is  the 
IJAP,  contains  the  name  of  Isadore  Polier  as  a  member  of  the  Na¬ 
tional  Committee  of  the  International  Juridical  Association,  An  un¬ 
dated  letterhead  of  the  group  listed  him  as  executive  director,  and  this 
committees  report  on  the  National  Lawyers  Guild,  September  17, 
1950  (p*  13),  reported  that  Isadore  Polier  was  executive  director  of  the 
International  Juridical  Association  at  ‘the  time  of  its  inception/  See 
citation  on  page  1, 

The  Daily  Worker  of  April  8,  1938  (p*  4),  reported  that  Isadora 
Polier  signed  a  petition,  sponsored  by  the  American  Friends  of  Spanish 
Democracy,  to  lift  the  arms  embargo*  Tn  1937-38,  the  Communist 
Party  threw  itself  wholeheartedly  into  the  campaign  for  the  support 
of  the  Spanish  Loyalist  cause,  recruiting  men  amf  organizing  multi: 
farious  so-called  relief  organizations  .  *  *  *  such  as  *  *  *  American 
Friends  of  Spanish  Democracy'  (report  of  the  special  committee  dated 
March  29,  1944,  p*  82)* 

"The  booklet,  These  Americans  Say  (p*  8),  compiled  and  published 
by  the  Coordinating  Committee  To  Lift  the  Embargo,  named  Isadora 
Polier  among  the  representative  individuals  who  advocated  lifting 
the  Spanish  embargo.  The  Coordinating  Committee  To  Lift  the 
(Spanish)  Embargo  was  cited  by  the  Special  Committee  as  one  of  a 
number  of  front  organizations,  set  up  during  the  Spanish  Civil  War 
by  the  Communist  Party  in  the  United  States  and  through  which  the 
party  carried  on  a  great  dc?l  of  agitation  (report  of  March  29,  1944, 
pp*  137  and  138)*  _ 

"OCTOBER  25,  1955* 

"SUBJECT:  JAWN  SANDIFER,  national  legal  committee, 
NAACP*  1961. 

“The  public  record*,  filti  rad  ptiblittifofti  pf  ifaU  committee  contain  the  foHowln*  Jafqnuti«L 
cerntng  the  iubj«(  Individual,  This  report  should  oot  be  construed  u  representing  the  results  of  mn 
lomtigition  by  or  findings  of  this  toounUtee,  It  should  be  noted  that  the  Individual  is  not  nctourflr 
a  Communist,  ■  Communist  sjrmpa  [biter,  pr  *  fejfew4mtler  unless  otherwise  Indicated. 

“The  Daily  Worker  of  April  10, 1951  (p.  5),  reported  that  Jawn  A, 
Sandifer  was  a  speaker  for  the  National  Lawyers  Guild.  The  October 
7,  1952,  issue  of  the  Daily  Worker  (p.  3),  reported  that  fawn  L. 
Sandifer,  New  York,  was  to  lead  workshop  discussions  at  the  national 
conference  of  the  National  Lawyers  Guild  on  civil  rights,  legislation, 
and  discrimination  to  be  held  at  the  Park  Sheraton  Hotel,  New  York 
City  on  October  10, 11,  and  12, 1962. 
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"The  Special  Committee  on  Un-American  Activities,  in  its  report  of 
March  29,  1944  (p.  149),  cited  the  National  Lawyers  Guild  as  a  Com¬ 
munist-front  organization.  The  Committee  on  Un-American  Activities, 
in  its  report  on  the  National  Lawyers  Guild,  September  17,  1950,  cited 
tire  organization  as  a  Communist  front,  which  *is  the  foremost  legal 
bulwark  of  die  Communist  Party,  its  front  organizations,  and  controlled 
unions’  and  which  'since  its  inception  has  never  failed  to  rally  to  the 
legal  defense  of  the  Communist  Party  and  individual  members  thereof, 
including  known  espionage  agents.’ 

-  “OCTOBER  25,  1955. 

“SUBJECT:  SIDNEY  R.  REDMOND,  national  legal  com¬ 
mittee,  NAACP,  1961. 

'The  public  teeordi,  Ain  and  publication!  of  ifcli  committee  contain  the  following  Information  con* 
anting  tbe  subject  Induldtul.  Thii  report  should  not  be  construed  u  representing  the  results  of  u 
Investigation  by  or  findinea  of  this  committee.  It  should  be  noted  that  tbe  Individual  It  not  necessarily 
n  Conummltt,  a  CommunUt  sympathiser,  or  a  fellow-urate  uniat  otherwise  indicated. 

“S.  R.  Redmond  signed  the  open  letter  of  the  National  Federation 
for  Constitutional  Liberties  denouncing  the  Attorney  General’s  attack 
on  the  Communist  Party  and  decision  in  the  Harry  Bridges  case  as 
shown  by  the  Daily  Worker  of  July  19,  1942  (p.  4),  and  the  booklet, 
*600  Prominent  Americans'  (p,  27).  Sidney  R,  Redmond,  editor,  Na¬ 
tional  Bar  Journal,  St,  Louis,  Mo,,  signed  a  statement  of  the  National 
Federation  for  Constitutional  Liberties  supporting  the  War  Depart¬ 
ment’s  order  on  granting  commissions  "to  members  of  the  Armed  Forces 
who  have  been  members  of  or  sympathetic  to  the  views  of  the  Com¬ 
munist  Party'  according  to  an  undated  leaflet,  'the  only  sound  policy 
for  a  democracy’  and  the  Daily  Worker,  March  19,  1945  (p,  4). 

“The  Attorney  General  of  the  United  States  citpd  the  National  Fed¬ 
eration  for  Constitutional  Liberties  as  subversive  and  Communist  in 
letters  to  the  Loyalty  Review  Board,  released  December  4t  1947,  and 
September  21, 1948;  redesignated  April  27, 1953,  pursuant  to  Executive 
Order  No.  10450,  and  included  on  the  April  1, 1954,  consolidated  list  of 
organizations  pr^iously  designated.  The  Attorney  General  cited  the 
organization  previously  as  'part  of  what  Lenin  called  the  solar  system 
of  organizations,  ostensibly  having  no  connection  with  the  Communist 
Party,  by  which  Communists  attempt  to  create  sympathizers  and  sup¬ 
porters  of  their  program'  (Congressional  Record,  Sept.  24,  1942, 
p.  7087),  The  special  Committee  on  Un-American  Activities,  in  its 
report  of  March  29,  1944  (p.  50),  cited  the  National  Federation- for 
Constitutional  Liberties  as  one  of  the  vicfously  subversive  organiza¬ 
tions  of  the  Communist  Party/  The  Committee  on  Un-American  Activi¬ 
ties,  in  its  report  of  September  2,  1947  (p.  3)/cited  the  National  Fed¬ 
eration  *  #  *  among  a  ‘maze  of  organizations’  which  were  spawned 
for  the  alleged  purpose  of  defending  dvil  liberties  in  general  out  ac¬ 
tually  intended  to  protect  Communist  subversion  from  any  penalties 
under  the  law/”  .  - 


“OCTOBER  25  1955* 

“SUBJECT*  GEORGE  M.  JOHNSON,  national  legalcom- 
mittee,  NAACP,  1961. 

■*Tht  public  record),  file*  and  publication)  of  tbit  committee  contain  the  following  information  con¬ 
cerning  tite  lubject  Individual,  Thii  report  thould  not  be  conitrucd  «  rcpretentlng  the  retultt  of  in 
Invtttigition  by  or  Sndlngi  of  thli  committee.  It  chould  be  noted  tbit  the  individual  la  not  ncccuarily 
t  Cocamnniit,  *  Comuumit  irraptfhiur,  or  a  fellow-urate  uniat  otherwUe  Indicated. 
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"George  M.  Johnson,  Washington,  D.G.,  was  a  member  ol  the  execu¬ 
tive  board  of  the  National  Lawyers  Guild  as  of  1049,  (See  the  com¬ 
mittee's  report  on  the  National  Lawyers  Guild,  p.  18. ) 

“Toe  Special  Committee  on  Un-American  Activities,  in  its  report  of 
March  29, 1944  (p.  149),  cited  the  National  Lawyers*  Guild  as  a  Com¬ 
munist-front  organization.  The  Committee  on  Un-American  Activities, 
in  its  report  on  the  National  Lawyers’  Guild,  September  17, 1950,  cited 
the  organization  as  a  Communist-front  which  'is  the  foremost  legal 
bulwark  of  the  Communist  Party,  Its  front  organizations,  and  con¬ 
trolled  unions’  and  which  ‘since  its  inception  has  never  failed  to  rally 
to  the  legal  defense  of  the  Communist  Party  and  individual  members 
thereof,  including  known  espionage  agents.’ 

"OCTOBER  25,  1955. 

“SUBJECT:  EDWARD  F.  LOVETT,  National  legal  commit¬ 
tee,  NAACP,  1954. 

“The  public  records,  files  and  publication*  of  iM<  committee  contain  tbe  following  Information  con* 
ctralAf  the  aubject  ibdhrJdiuL  This  report  ttotild  on  be  cammed  u  reprcwodDf  tbc  rcauJi*  of  u 
tavatLgidoji  by  or  findings  of  this  tommktee.  It  ihaald  be  doted  that  the  loditHdnil  it  not  necotarlTy 
a  Cotfdmumit,  a  Gomminiut  fjmpathlttr,  or  t  ftllow-tfavdcr  untw  othcfwUc  indkated- 

*A  1939  membership  list  of  the  National  Lawyers  Guild  listed 
Edward  P.  Lovett;  815  F  Street  NW*,  Washington;  D. C*,  as  a  member 
of  that  organization, 

"Hie  Special  Committee  on  Un-American  Activities,  in  Its  report  of 
March  29,  1944  (p*  149),  cited  the  National  Lawyers'  Guild  as  a  Com¬ 
munist-front  organization.  The  Committee  on  Un-American  Activities, 
in  its  report  on  tbe  National  Lawyers*  Guild,  September  17, 1990,  cited 
the  organization  as  a  Communist  front  which  'is  the  foremost  legal 
bulwark  of  the  Communist  Party,  its  front  organizations,  and  controlled 
unions’  and  Which  'since  its  inception  has  never  failed  to  rally  to  the 
legal  defense  of  the  Communist  Party  and  individual  members  there- 
ofT  including  known  espionage  agents/  ” 


"OCTOBER  25, 1955* 

"SUBJECT:  LOUIS  L.  BEDDING,  national  legal  committee, 
NAACP,  1954j  1961. 

**Tfcc  pufaUc  iwovdi,  file*  and  publication!  of  thb  eoeuqitue  ctuntto  the  foltowinf  information  con- 
urnipff  dvc  subject  Individual.  Tnb  report  should  nut  be  construed  u  icpiwotlnf  the  mult*  of  aft 
invotigiiion  hj  or  finding*  of  (hia  emunittw.  It  tbould  be  noted  tbit  tbe  individual  I*  not  nctWilr 
a  Cooumiaiitp  «  Cnumiftlit  tYropstbiw,  or  a  feJIow-tfivticr  tulttt  cthetwiie  iedUated. 

"A  1939  membership  list  of  the  National  Lawyers’  Guild  listed 
Louis  Redding;  1002  Franch  St.,  Wilmington,  Del.,  as  a  member  of 
the  organization.  Louis  L.  Redding,  a  member  of  the  Delaware  bar, 
was  among  the  speakers  at  a  panel  session  on  Civil  Rights  and  Liber¬ 
ties  as  part  of  the  National  Lawyers’  Guild  annual  convention,  Feb¬ 
ruary  20-23,  1953,  New  York,  City,  according  to  the  Dally  Worker, 
February  20,  1953  (p.  6). 

“The  Special  Committee  on  Un-American  Activities,  in  its  report 
of  March  29,  1944  (p.  149),  cited  the  National  Lawyers’  Guild  as  a 
Communist  front  organization.  The  Committee  on  Un-American  Ac¬ 
tivities,  in  Its  report  on  the  National  Lawyers’  Guild,  September  17, 
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1950,  cited  the  organization  as  a  Communist  front  which  ‘is  the  fore¬ 
most  legal  bulwark  of  the  Communist  Party,  its  front  organizations, 
and  controlled  unions*  and  which  'since  its  inception  has  never  failed 
to  rally  to  the  legal  defense  of  the  Communist  Party  and  individual 
members  thereof,  including  known  espionage  agents.’ 

"The  official  proceedings  of  the  National  Negro  Congress,  1936 
(pp.  5,  6,  41),  listed  Louis  L.  Redding,  Delaware,  as  a  member  of 
the  National  Executive  Council  and  a  member  of  the  presiding  com¬ 
mittee  and  general  resolutions  committee.  ■ 

"The  Attorney  General  cited  the  National  Negro  Congress  as  sub¬ 
versive  and  Communist  in  letters  released  December  4,  1947  and 
September  21,  1948;  redesignated  April  27,  1953  and  included  on  the 
April  1,  1954  consolidated  list.  The  organization  was  cited  previously 
by  the  Attorney  General  as  a  Communist  front  (  Congressional  Re¬ 
cord,  September  24,  1942,  pp.  7887  and  7688).  The  Special  Com¬ 
mittee  on  Un-American  Activities,  in  its  report  of  January  3,  1939  (p. 
81 ),  cited  the  National  Negro  Congress  as  me  Communist-front  move¬ 
ment  in  the  United  States  among  Negroes.’  * 


"OCTOBER  25,  1955. 

"SUBJECT:  JOSEPH  B.  ROBINSON,  national  health  com¬ 
mittee,  NAACP,  1961. 

*'The  puMJt  records,  files  and  publication  of  thlt  committee  contain  the  following  Information  con¬ 
cerning  the  nbjKt  Individual-  Thu  fepurt  ihould  not  be  construed  at  Kprewntlog  the  retujtt  of  in 
Invaugation  by  or  findings  of  thU  committee-  It  i  herald  be  noted  that  the  individual  ii  not  nctcttarzly 
a  ContntiDEit,  a  CommunUt  sympathizer,  or  a  fellow- traveler  pnlen  otherwise  indicated* 

“One  Joseph  B*  Robinson  signed  the  call  for  the  National  Emer¬ 
gency  Conference,  Washington,  D,C.,  May  13  and  14,  1939, 

"The  special  Committee  on  Un-American  Activities,  in  its  report  of 
March  29,  1944  (p.  49),  cited  the  National  Emergency  Conference 
as  a  Communist-front  organization.  Hie  Committee  on  Un-American 
Activities,  in  its  report  of  September  2,  1947  (v.  12),  cited  the  Na¬ 
tional  Emergency  Conference  as  follows:  "It  will  he  remembered  that 
during  the  days  of  the  infamous  Soviet-Nazi  pact,  the  Communists 
built  protective  organizations  known  as  the  National  Emergency  Con¬ 
ference,  the  National  Emergency  Conference  for  Democratic  Rights, 
which  culminated  in  the  National  Federation  for  Constitutional  Liber¬ 
ties:  " 


“OCTOBER  26,  1955, 

"SUBJECT:  DR.  EDWARD  L,  YOtrNG,  national  health 
committee,  NAACP,  1961.  ■' 

"The  public  recordf,  file*  tod  publication*  of  1T1I1  committee  contain  the  foUowInf  information  coil- 
cerninf  the  iufaj«t  individual.  Thii  report  ihoutd  pot  be  coiuvued  *■  rtpracnttaf  the  result!  of  in 
i&vetrdgatian  by  or  findings  of  thl*  committee.  It  ihould  be  luxcd  that  rite  Individual  ta  not  fifttuiriJy 
i  Commufilitj  a  Comnrnniit  •ympit  hirer*  or  *  fellow-traveler  utileu  other  wife  Indicated. 

"Dr.  Edward  L.  Young  was  an  initial  sponsor  of  the  American  Peace 
Crusade  as  shown  by  letterheads  dated  February  1951  and  February 
1953.  He  signed  a  petition  of  the  American  Peace  Crusade  calling  on 
President  Truman  and  Congress  to  seek  a  big-power  act  as  reported 
by  the  Daily  Worker  of  February  1,  1952  (p.  1),  which  source  he 
was  idenified  with  the  Harvard  University  Medical  School.  The  Daily 
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Worker  of  February  1,  1951  (p.  2),  listed  Dr.  Edward  L.  Young, 
Committee  on  Physicians  for  Improvement  of  Medical  Care,  Brook* 
line,  Mass.,  as  a  sponsor  of  the  American  Peace  Crusade. 

“The  Committee  on  Un-American  Activities,  in  its  statement  issued 
on  die  March  of  Treason,  February  19, 1951,  and  report  on  the  Com¬ 
munist  peace  offensive,  April  1,  1951  (p.  51),  cited  the  American 
Peace  Crusade  as  an  organization  which  'the  Communists  established' 
as  ‘a  new  instrument  for  their  peace  offensive  in  the  United  States' 
and  which  was  heralded  by  the  Daily  Worker  Svith  the  usual  bold 
headlines  reserved  for  projects  in  line  with  the  Communist  objectives/ 
The  Attorney  General  of  die  United  States  designated  the  American 
Peace  Crusade  January  22,  1954  pursuant  to  Executive  Order  No. 
10450,  and  included  it  on  the  April  1, 1954,  consolidated  list  of  organi¬ 
zations  previously  designated. 

“Dr.  Young  was  a  United  States  sponsor  of  the  American  Con¬ 
tinental  Congress  for  Peace  as  shown  tiy  an  official  leaflet  published 
by  the  Congress. 

“The  Committee  on  Un-American  Activities,  in  its  report  on  the  Com: 
munist  peace  offensive,  April  1,  1951  (p.  21),  cited  the  American 
Continental  Congress  for  Peace  as  'another  phase’  in  the  Communist 
'peace'  campaign,  aimed  at  consolidating  anti-American  forces  through¬ 
out  the  Western  Hemisphere  " 

"According  to  a  statement  attached  to  a  press  release  of  the  Com¬ 
mittee  for  Peaceful  Alternatives  to  the  Atlantic  Pact,  dated  December 
14,  1949  (p.  10),  Dr.  Edward  L.  Young,  Committee  of  physicians  for 
Improvement  of  Medical  Care,  Brookline,  Mass.,  signed  a  statement 
calling  for  international  agreement  to  ban  use  of  atomic  weapons. 

“The  Committee  for  Peaceful  Alternatives  to  the  Atlantic  Pact  was 
cited  by  the  Committee  on  Un-American  Activities  as  an  organization 
which  was  formed  as  a  result  of  the  Conference  for  Peaceful  Alter¬ 
natives  to  the  Atlantic  Pact  and  which  was  located,  according  to  a 
letterhead  of  September  16,  1950,  at  30  North  Dearborn  Street,  Chi¬ 
cago,  HI.;  and  to  further  the  cause  of  'Communists  in  die  United 
States’  doing  'their  part  in  the  Moscow  campaign/ 

"A  mimeographed  petition,  attached  to  a  letterhead  of  the  Spanish 
Refugee  Appeal  of  the  Joint  Anti-Fascist  Refugee  Committee  dated 
May  18,  1951,  listed  Dr.  Edward  L.  Young,  Brookline/  Mass.,  as  one 
who  signed  a  petition  to  President  Truman  To  bar  military  aid  to  or 
alliance  with  Fascist  Spain.' 

The  Attorney  General  cited  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee  as  subversive  and  Communist  in  letters  to  the  Loyalty  Review 
Board,  released  December  4,  1947,  and  September  21,  1948;  redesig¬ 
nated  April  27, 1953,  and  included  on  the  April  1, 1954,  consolidated 
list.  The  special  Committee  on  Un-American  Activities,  in  its  report 
of  March  29, 1944  (p.  174),  cited  the  Joint  Anti-Fascist  Refugee  Com¬ 
mittee  as  a  Communist-front  organization. 

"Dr,  Edward  L,  Young  was  mown  as  a  member  of  the  board  of 
directors  of  the  National  Council  of  the  Arts,  Sciences,  and  Professions 
on  a  leaflet,  Policy  and  Program  'Adopted  by  the  National  Couven- 
ton,  1950,  a  letterhead  dated  July  28,  1950,  and  a  letterhead  dated 
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December  7, 1952  (photostat).  He  was  a  sponsor  of  the  Cultural  and 
Scientific  Conference  for  World  Peace,  New  York  City,  March  25-27, 
1949,  as  shown  by  the  conference  program  (p.  13),  the  conference 
call,  and  the  Daily  Worker,  February  Si,  1949  (p.9).  As  shown  by 
the  conference  program  (p.  10),  he  spoke  at  the  conference,  ana 
according  to  Speaking  of  Peace,  edited  report  of  the  conference  (p. 
49),  Dr.  Young  introduced  the  discussion  on  psychiatric  aspects  of 
today’s  international  crisis.  He  signed  a  statement  supporting  a  re¬ 
hearing  of  the  case  of  the  Communist  leaden  before  the  Supreme 
Court  and  protesting  the  Smith  Act  as  shown  by  We  Join  Black's 
Dissent,  a  reprint  of  an  article  from  the  St.  Louis  Post-Disptach, 
June  20,  1951,  by  the  National  Council  of  the  Arts,  Sciences,  and 
Professions.  The  Daily  Worker  of  February  28,  1949  (p,  2)  reported 
that  Dr.  Young  was  a  speaker  for  the  National  Council  of  the  Arts, 
Sciences,  and  Professions.  He  signed  a  statement  of  the  organization 
as  'shown  by  the  Conghessionae  Record,  July  14,  1949  (p.  9820). 
/He  signed  a  resolution  against  atomic  weapons  released  by  the  Na¬ 
tional  Council  as  shown  by  a  mimeographed  list  of  signers  attached 
to  a  letterhead  of  July  28, 1950.  He  signed  a  peace  appeal  in  a  drive 
of  the  National  ana  New  York  Councils  of  the  Arts,  *  *  *,  as  reported 
in  the  Daily  Worker  of  May  18, 1652  (p.  2). 

The  Committee  on  Un-American  Activities,  in  its  report  of  April 
19,  1949  (p.  2),  cited  the  National  Council  of  the  Arts,  Sciences,  end 
Professions  as  a  Communist-front  organization.  In  this  report,  Review 
of  the  Scientific  and  Cultural  Conference  for  World  Peace,  the  com¬ 
mittee  dted  the  conference  as  a  Communist  front  which  'was  actually 
a  supennobilization  of  the  inveterate  wheelhorses  and  supporters  of 
the  Communist  Party  and  its  auxiliary  organizations/ 

"As  shown  by  an  undated  leaflet,  Trominent  Americans  Call  for 
•  •  •*  (received  by  this  committee  September  11, 1950),  and  the  Daily 
Worker  of  August  10,  1950  (p.  1),  Dr.  Edward  L.  Young  signed  the 
World  Peace  Appeal. 

The  Committee  on  Un-American  Activities,  in  its  report  on  the 
Communist  peace  offensive,  April  1,  1954  (p.  34),  cited  the  World 
Peace  Appeal  as  a  petition  campaign  launched  by  the  permanent  com¬ 
mittee  of  the  World  Peace  Congress  at  its  meeting  in  Stockholm, 
March  16-19,  1950;  as  having  ‘received  the  enthusiastic  approval  of 
every  section  of  the  international  Communist  hierarchy’;  as  having 
been  lauded  in  the  Communist  press,  putting  ’every  individual  Com¬ 
munist  on  notice  that  he  “has  the  duty  to  rise  to  this  appeal* ;  and  as 
having  received  the  official  endorsement  of 'the  Supreme  Soviet  of 
die  U.S.S.R.,  which  has  been  echoed  by  the  governing  bodies  of  every 
Communist  satellite  country,  and  by  all  Communist  Parties  through¬ 
out  the  world/ 

The  following  is  quoted  from  a  ’Statement  of  Principles  for  the 
Defense  of  Democracy  Against  McCarthysim,*  as  reported  by  the 
Daily  Worker  of  March  31,  1954  (p.  8): 

"  ‘Minority  opinion  is  being  suppressed  by  such  devices  as  black¬ 
listing,  dismissal  from  employment,  and  even  jailing. 
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“  Teachers,  lawyers,  doctors,  writers,  artists,  actors,  and  other  pro¬ 
fessionals  should  be  free  to  practice  their  professions  without  dis¬ 
crimination  because  of  their  political  beliefs  or  associations,  whether 
they  be  Republican,  Democrat,  Socialist,  or  Communist.’ 

“The  Daily  Worker  article  reported  that  'the  signers  of  the  state¬ 
ment  urge  support  for  an  eight-point  program,  including  abolition  of 
the  Attorney  General’s  list  of  subversive  organizations,  reinstatement 
of  teachers  dismissed  in  recent  inquiries,  and  amnesty  for  those  in 
jail  on  charges  of  "conspiracy  to  teach  and  advocate"  their  political 
views.  Dr.  Edward  L.  Young,  Brookline,  Mass.,  was  named  as  a 
signer. 

“Die  call  to  a  bill  of  rights  conference  New  York  City,  July  16  and 
17,  1949,  named  Dr.  Edward  L.  Young,  Massachusetts  General  Hos¬ 
pital,  as  a  sponsor.  Elizabeth  Gurley  Flynn,  a  member  of  the  national 
committee  of  the  Communist  Party,  in  writing  about  the  conference 
for  her  oolumn  in  the  Daily  Worker  (July  25,  1949,  p.  8),  stated  that 
one  of  the  highlights  of  the  conference  was  the  light  for  the  12  de¬ 
fendants  in  the  current  Communist  cases.  She  reported  that  seven  of 
the  defendants  were  present  and  participated  actively.  The  New 
York  Times  (July  18,  1949,  p.  13)  reported  that  'the  20  resolutions 
adopted  unanimously  by  the  2-day  conference  registered  opposition 
to  the  conspiracy  trial  of  the  11  Communist  leaders,  the  Presidential 
kvalty  order  *  *  •  deportation  for  political  belief  •  •  *  among  others. 
The  conference  also  called  for  an  end  to  the  investigation  by  the 
Federal  Bureau  of  Investigation  into  political,  rather  than  criminal, 
activities."’  ’ 


.  ‘’OCTOBER  25,  1955. 

“SUBJECT:  VIOLA  BERNARD,  national  health  committee, 
NAACP,  1954. 

!n1 I  PuWIcmUw*  at  thl.  ramaimee  mauls  the  follows*  Information  ron- 
l bj  1  J  d  f  Tf11  lho?Jd  tot  be  coimmed  at  ttproeiuinf  (he  route  of  in 

Investigation  by  or  finding!  of  thii  committee.  It  ihouH  be  noted  that  the  individual  li  not  necuurJtv 
a  CommufiUi,  a  Commumtt  lympithiCT,  ot  a  fellow+tiavclcr  unJoa  tfbcnrfie  Indicated  ^ 

"The  Daily  Worker  of  April  8, 1938  (p.  4),  listed  Viola  Bernard  as 
one  who  signed  a  petition  of  the  American  Friends  of  Spanish  Democ¬ 
racy  to  lift  the  arms  embargo. 

"The  special  Committee  on  Un-American  Activities,  in  its  report  of 
March  29, 1944  (p,  82),  cited  the  American  Friends  of  Spanish  Democ¬ 
racy  as  follows:  ‘In  1937-38,  the  Communist  Party  threw  itself  whole¬ 
heartedly  into  the  campaign  for  the  support  of  the  Spanish  loyalist 
cause,  recruiting  men  and  organizing  multifarious  so-called  relief 
organizations  •••  such  as  *  •  r  American  Friends  of  Spanish  Democ- 


“SUBJECT:  Dli.  RUSSELL  L.  CECn.^SFffi^m- 
nuttee,  NAACP,  J961. 


public  record*, flln  4nd  jHiblituldru  of  tMi  committee  contain  the  follotyfnjr  Information  enu 
ctrmng  the  wbjttl  individual,  Thu  report  ibould  not  be  coiutfU  d  *t  KoitsendfiB*  tie '*** 
investigation  by  Of  firidin*  of  thi.  ecmrnht*.  It  ihouid  be  Lid  diWdS] 

a  Communist,  a  Coimtttihiit  aympiihlur,  or  a  fdh>wtravder  unta  otherwise  bSSmS  M™,nl 7 
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“A  pamphlet,  ‘Relighting  the  Lamps  of  China/  listed  Russell  L. 
Cecil  as  a  medical  sponsor  of  die  China  Aid  Council. 

"The  special  Committee  on  Un-American  Activities,  in  its  report  of 
June  25,  1942  (p.  16),  cited  the  China  Aid  Council  as  a  'subsidiary* 
of  the  American  League  for  Peace  and  Democracy,  cited  as  subversive 
and ‘Communist  by  the  Attorney  General  of  uie  United  States  in 
letters  to  the  Loyalty  Review  Board,  released  June  1  and  September 
21,  1948;  redesignated  April  27,  1953,  pursuant  to  Executive  Order 
No.  10450,  and  included  On  the  April  1,  1954,  consolidated  list  of 
organizations  previously  designated.  The  organization  was  cited  pre¬ 
viously  by  the  Attorney  General  as  established  in  the  United  Stated  in 
1937  as  successor  to  the  American  League  Against  War  and  Fascism 
‘in  an  effort  to  create  public  sentiment  on  behalf  of  a  foreign  policy 
adapted  to  the  interests  of  the  Soviet  Union  0  *  (Congressional 
Record,  September  24,  1942,  pp.  7683  and  7684).  The  special  Com¬ 
mittee  on  Un-American  Activities,  in  its  report  of  January  3,  1939  (pp. 
69*71),  cited  the  American  League  for  Peace  and  Democracy  as  'the 
largest  of  the  Communist  ‘front*  movements  in  the  United  States  ***.’” 

"OCTOBER  25,  1955. 

“SUBJECTS  DR.  C.  HERBERT  MARSHALL,  national 
health  committee,  NAACP,  1061. 

“Tfec  public  retordi,  ftea  and  publication*  of  this  committee  contain  (be  following  Information  con- 
umirif  the  subject  Individual,  ThJi  report  should  not  be  construed  ■»  representing  the  results  of  an 
tovtttigitton  by  or  fttuLmql  of  this  committee.  It  should  be  noted  that  the  Individual  it  not  neceHtilLy 
a  Communist,  ■  Commumit  lympathlw,  or  a  feUow-tnveJer  tin  teas  otherwise  indicated. 

"A  membership  list  of  the  American  League  for  Peace  and  Democ¬ 
racy  which  was  compiled  by  the  special  Committee  on  Un-American 
Activities  from  original  records  of  the  organization,  subpoenaed  in  1939 
by  the  committee,  contains  the  name  of  one  C*  Herbert  Marshall  of 
2712  P  Street  NWt)  Washington,  D.C, 

“The  Attorney  General  of  the  United  States  cited  the  American 
League  for  Peace  and  Democracy  as  subversive  and  Communist  in 
letters  to  the  Loyalty  Review  Board,  released  June  1  and  September 
21,  1948*  The  Attorney  General  redesignated  the  organization  April 
27,  1953,  pursuant  to  Executive  Order  No*  10450,  and  included  it  on 
the  April  1,  1954,  consolidated  list  of  organizations  previously  desig¬ 
nated.  The  organization  was  cited  previously  by  the  Attorney  General 
as  established  in  the  United  States  in  193T  as  successor  to  the  Ameri- 
can  League  Against  War  and  Fascism  *in  an  effort  to  create  public 
sentiment  bn  behalf  of  a  foreign  policy  adapted  to  the  interests  of  the 
Soviet  Union'  (Congressional  Record,  Sept  24,  1942,  pp.  7683  and 
7684);  The  special  Committee  tin  Un-American  Activities,  in  its  report 
of  January  3,  1939  (pp.  69-71),  cited  the  American  League  for  Peace 
and  Democracy  as  ‘the  largest  of  the  Communist  front  movements 
in  the  United  States.  *  * 

Herbert  Marshall  was  shown  as  a  sponsor  of  the  Washington 
Citizens  Committee  to  Free  Earl  Browder  in  an  advertisement  of  the 
organization  which  appeared  fin  the  Washington  Post  of  May  1942 
(p.  9),  When  Earl  Browder  (then  general  secretary,'  Communist 
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Party)  was  in  Atlanta  Penitentiary  serving  a  sentence  Involving  bis 
fraudulent  passports;  the  Communist  Partys  front  which  agitated  for 
his  release  was  known  as  the  Citizens  Committee  to  Free  Earl  Brow¬ 
der  +  *  +  Elizabeth  Gurley  Flynn>  one  of  the  few  outstanding  women 
leaders  of  the  Communist  Party  in  this  country,  headed  it'  A  special 
Committee  on  Un-American  Activities,  report,  March  29,  1944,  pp,  6 
and  56),  The  Citizens'  Committee  to  Free  Earl  Browder  was  cited 
as  Communist  by  the  Attorney  General  in  a  letter  released  April  27, 
1949;  redesignated  April  27,  1953,  and  included  on  the  April  1,  1964, 
comohdateoW. 

“The  call  to  a  conference  on  civil  rights,  April  29-21,  1940  (p.  4), 
lists  C.  Herbert  Marshall,  M.D.,  as  a  sponsor  of  the  Washington  Com¬ 
mittee  for  Democratic  Action,  under  whose  auspices  the  conference 
was  held,  A  letterhead  of  the  organization,  dated  April  26,  1940,  also 
shows  Q  Herbert  Marshall  as  a  sponsor.  In  1941,  Dr.  C,  Herbert 
Marshall  was  a  member  of  the  executive  committee  of  the  Washington 
Committee  for  Democratic  Action,  according  to  a  letterhead  dated 
May  23,  1941, 

“The  Attorney  General  cited  the  Washington  Committee  for  Demo¬ 
cratic  Action  as  subversive  and  Communist  in  letters  released  Decem¬ 
ber  4, 1947,  and  September  21, 1948;  redesignated  April  27,  1953,  and 
included  on  the  April  1, 1954,  consolidated  list.  The  organization  was 
cited  previously  by  the  Attorney  General  as  an  'affiliate’  or  local  chap¬ 
ter’  of  the  National  Federation  for  Constitutional  Liberties*  “The  pro¬ 
gram  of  the  Washington  committee  followed  that  of  the  national  fede¬ 
ration.  National  Communist  leaders  have  addressed  its  meetings,  and 
conferences  sponsored  by  it  have  been  attended  by  representatives  of 
prominent  Communist  front  organizations'  (  Congressional  Hegohd, 
Sept,  24,  1942,  pp.  7688  and  7689).  The  special  Committee  on  Un-* 
American  Activities,  in  its  report  of  June  25,  1942  (p.  22),  cited  the 
Washington  Committee  for  Democratic  Action  as  foil  tows:  'When  the 
American  League  for  Peace  and  Democracy  was  dissolved  in  Feb¬ 
ruary  1940  its  successor  in  Washington  was  called  the  Washington 
Committee  for  Democratic  Action.’ 

“As  shown  by  an  advertisement  in  the  Washington  Post,  May  18, 
1948  (p.  15),  Dr.  C.  Herbert  Marshall  signed  a  statement  against  the 
Mtradt  anti-Communist  bill.” 


“FEBRUARY  13,  1956. 

“SUBJECT:  GI.OSTER  CURRENT,  director  of  branch  de¬ 
partment,  NAACP,  1961. 

"The  public  records*  film  aad  publication*  of  dill  committee  cootalo  tbt  fbUowtAf  lafamwdoa  mb* 
ctnitag  the  subject  Individual.  ThJi  report  riwqtd  MX  bo  coattnwd  U  Rpreutlu  the  mttlta  tf  u 
Investigation  by  or  finding  of  this  committee*  It  should  be  ufed  that  the  IndMrfaU  la  am  hccmiUt 
t  CoinmunEit,  a  Coma  no  Ut  lympathiur,  or  a  fcUmMmctcr  oak*  ottwwba  bkUmted. 

“Gloster  Current  and  bis  orchestra  were  scheduled  to  play  at  the 
Independence  Day  picnic  to  be  held  July  3-4, 1938,  under  toe  auspices 
of  the  Communist  Party  of  Michigan,  according  to  a  leaflet 
■Where’s  Everybody  Going?"  which  announced  the  picnic. 

“The  Civil  Rights  Federation'  (affiliated  with  the  National  Federa- 
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tion  for  Constitutional  Liberties)  issued  a  call  to  a  statewide  con¬ 
ference,  September  12,  1943,  in  Detroit,  Mich,;  the  name  of  Gloster 
Current  appeared  on  the  call  in  a  list  of  sponsors  and  he  was  identified 
as  secretary.  National  Association  for  the  Advancement  of  Colored 
People,  Detroit  chapter, 

“The  Attorney  General  of  the  United  States  cited  the  Michigan 
Civil  Bights  Federation  as  an  affiliate  of  the  Communist  front,  the 
National  Federation  for  Constitutional  Liberties;  and  as  a  subversive 
and  Communist  organization  which  has  been  succeeded  by  and  now 
operates  as  the  Michigan  chapter  of  the  Civil  Rights  Congress,  (Con¬ 
gressional  Record,  Sept,  24, 1942,  p,  7687;  and  press  releases  of  Dec, 
4,  1947,  June  1  and  Sept,  21,  1948;  also  included  on  his  consolidated 
list  of  organizations,)  The  Special  Committee  on  Un-American  Ac¬ 
tivities  and  the  Committee  on  Un-American  Activities  cited  the 
Michigan  Civil  Rights  Federation  as  a  Communist-front  organization. 
(From  Report  No,  1311  of  the  Special  Committee  on  Un-American  Ac¬ 
tivities,  dated  Mai,  29,  1944;  and  Report  No,  1115  of  the  Committee 
on  Un-American  Activities  dated  Sept,  2,  1947.) 

“In  July  1947  Mr,  Walter  S,  Steele  testified  in  public  hearings  before 
this  committee,  at  wlifch  time  he  named  Gloster  Current  of  the  Na¬ 
tional  Association  for  the  Advancement  of  Colored  People  as  a  council 
member  from  the  United  States  to  the  World  Federation  of  Demo¬ 
cratic  Youth  (from  Steele  testimony,  p.  81), 

“The  World  Federation  of  Democratic  Youth  was  founded  in 
London  in  November  1945  by  delegates  from  over  50  nations.  From 
the  outset,  the  World  Federation  of  Democratic  Youth  demonstrated 
that  it  was  far  more  interested  in  serving  as  a  pressure  group  in  behalf 
of  Soviet  foreign  policy  than  it  was  in  the  specific  problems  of  interna¬ 
tional  youth.  (From  Report  No.  271  of  the  Comimttee  on  Un-Ameri¬ 
can  Activities  dated  Apr,  17, 1947,)“ 


“FEBRUARY  13,  1958. 

“SUBJECT:  RUBY  HURLEY,  southeast  regional  secretary, 
Birmingham,  Ala,,  NAACP,  1931, 

"The  public  recced!,  file*  and  publication*  of  this  cemnUttH  contain  tbt  following  information  con* 
MfftTo#  the  nibjcct  individual.  Thii  report  ehputd  not  .be  cou^rued  u  representing  the  retulu  of  an 
Ifivtttigitlon  by  or  finding*  of  thii  committee. .  It  thoulrf  be  noted  that  the  Ind^ldut  it  not  luctmrily 
*  Communijt,  *  CommunLit  ijinpathiier,  or  a  felloiT'trtvelcf  untoa  othtrwiiff  indicated, 

“Ruby  Hurley  was  a  sponsor  of  the  World  Youth  Festival,  Prague, 
July-August  1947,  as  shown  by  the  World  Youth  Festival,  page  7, 
and  the  booklet,  “The  Bright  Face  of  Peace,"  published  by  the  U,S. 
Committee  for  the  World  Youth  Festival.  As  shown  by  the  call  to 
World  Youth  Festival  (p,  3),  the  festival,  held  in  Prague  from  July 
20  to  August  17,  1947,  was  sponsored  by  the  World  Federation  of 
Democratic  Youth  and  the  International  Union  of  Students. 

"The  Committee  on  Un-American  Activities,  in  its  report  of  April 
17,  1947  (pp*  12  and  13),  cited  the  World  Federation  of  Democratic 
Youth  as  follows:  "The  AYD  (American  Youth  for  Democracy)  is 
affiliated  with  the  World  Federation  of  Democratic  Youth,  which  was 
founded  in  London  in  November  1945  by  delegates  from  over  50 
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nations.  *  •  *  From  tbe  outset  the  World  Federation  of  Democratic 
Youth  demonstrated  that  it  was  far  more  interested  ia  serving  as  a 
pressure  group  in  behalf  of  Soviet  foreign  policy  than  it  was  in  the 
specific  problems  of  international  youth. 

*The  International  Union  of  Students  was  cited  as  follows  by  the 
Committee  on  Un-American  Activities  in  its  report  of  April  17,  1947 
(p,  13)  i  The  World  Federation  of  Democratic  Youth  brought  into 
being  the  International  Union  of  Students,  which  held  a  meeting  in 
Prague  on  August  17-31,  1946.  The  administration  and  direction  of 
this  project  was  entrusted  to  a  17-man  executive  committee  of  whom 
12  were  known  Communists/ " 


"FEBRUARY  13*  1956, 

“SUBJECT:  THUKGOOD  MARSHALL,  director  counsel, 
NAACP  Legal  Defense  Fund  and  Educational  Fund,  1961. 

"The  public  records,  Jilu  and  publication*  of  tii3i  coounittoe  contain  (be  following  information  con» 
uraing  the  subject  individual*  Tfcij  report  should  not  be  construed  u  representing  the  results  of  an 
investigation  by  or  finding!  of  thit  oommiitce.  It  thould  be  noted  that  tbe  individual  ia  not  neceiurij) 
a  Column  niit*  a  Communist  lyoiuatlurer,  or  a  felJoW'travelcf  unless  otherwise  indicated. 

Thurgood  Marshall  was  a  member  of  the  national  committee  of 
the  International  Juridical  Association,  as  shown  in  the  pamphlet. 
What  Is  the  1  J.A.r  The  special  Committee  on  Un-American  Activities 
cited  the  International  Juridical  Association  as  a  Communist  front 
an  offshoot  of  the  International  Labor  Defense'  (Kept*  No.  1311,  dated 
March  29, 1944),  In  a  report  on  the  National  Lawyers  Guild,  prepared 
and  published  September  17, 1950,  by  the  Committee  on  Un-Ameri¬ 
can  Activities,  the  Interaationl  Juridical  Association  was  cited  as  an 
organization  which  'actively  defended  Communists  and  consistently 
followed  the  Communist  Party  line/ 

"A  list  of  officers  of  the  National  Lawyers  Guild,  as  of  December 
1949  (printed  in  the  committee's  report  on  the  National  Lawyers 
Guild,  p.  18)  contains  the  name  oLThurgood  Marshall,  New  York 
City,  among  the  members  of  the  executive  board.  He  was  shown  to 
be  an  associate  editor  of  tbe  Lawyers  Guild  Review  in  the  issue  of 
May-June  1948  (p.  422).  It  was  reported  in  the  Daily  Worker  of 
November  30, 1942  (p,  1),  that  Mr.  Marshall,  special  counsel  of  the 
National  Association  for  the  Advancement  of  Colored  People,  was 
one  of  those  who  submitted  a  report  denouncing  lynching  and  dis¬ 
crimination  which  was  adopted  by  the  national  executive  board  of 
the  National  Lawyers  Guild.  It  was  also  reported  in  the  Washington 
Evening  Star  (February  8,  1948,  p.  A-22  and  February  12,  1848,  p, 
A*S2),  that  Mr.  Marshall,  identified  as  special  counsel,  NAACP,  criti¬ 
cized  the  loyalty  program  in  a  public  forum  held  under  the  auspices 
of  the  National  Lawyers  Guild  in  Washington,  D.C. 

"The  National  Lawyers  Guild  was  cited  by  the  special  Committee 
on  Un-American  Activities  as  a  Communist  front  in  Report  No.  1311 
of  March  29, 1944  (p,  149).  In  the  committee's  report  on  the  organiza¬ 
tion,  released  in  1950,  the  guild  was  cited  as  a  Communist  front  which 
*i$  the  foremost  legal  bulwark  of  the  Communist  Party,  its  front  organi¬ 
zations,  and  controlled  unions’  and  which  ‘since  its  inception  has  never 
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failed  to  rally  to  the  legal  defense  of  the  Communist  Party  and  in¬ 
dividual  members  thereof,  including  known  espionage  agents,’ 

“The  Daily  Worker  of  November  24,  1947  (p.  4)  reported  that 
Thurgood  Marshall  was  among  a  group  of  attorneys  who  sent  a  tele¬ 
gram  to  New  York  Congressmen  asking  them  to  oppose  the  contempt 
citations  in  the  case  of  the  so-called  Hollywood  10." 

“  “FEBRUARY  13,  1956. 

“SUBJECT:  HENRY  LEE  MOON,  director,  public  relations 
department,  NAACP,  1961. 

“The  public  ru^rdj,  filn  and  publication*  of  this  committee  contain  the  following  information  con¬ 
cern  inf  the  tubjcct  individual.  TWi  report  ihouJd  not  be  ccuutrucd  at  fepretentiDg  the  remit*  of  an 
invenlfitien  by  or  ftndinfi  oJ  tbit  committee.  It  ibould  be  noted  that  the  individual  it  not  aeewaritf 
a  Gomunalit,  ■  Cocnmuniit  ipmpathii£?»  or  a  fclfow-invcler  nqEes*  otherwise  indicated. 

"A  membership  list  of  the  Washington  Book  Shop  which  was  sub¬ 
poenaed  by  the  special  Committee  on  Un-American  Activities  in  1941 
contains  the  name  of  Henry  Lee  Moon  with  address  shown  as  1206 
Kenyon  Street  NW.,  Washington,  D.C. 

"The  Attorney  General  of  the  United  States  cited  the  Washington 
Book  Shop  Association  as  subversive  and  Communist  in  letters  to'  the 
Loyalty  Review  Board,  released  December  4,  1947,  and  September 
21,  1948;  redesignated  April  27,  1953,  pursuant  to  Executive  Order 
No,  10450,  and  included  on  the  April  1,  1954,  consolidated  list  or 
organizations  previously  designated.  The  Special  Committee  on  Un- 
American  Activities,  in  its  report  of  March  29,  1944  (p.  150),  cited  the 
Washington  Book  Shop  Association  as  a  Communist-front  organization. 

"Henry  Lee  Moon,  New  York,  was  a  member  of  the  national  ex¬ 
ecutive  council  of  the  National  Negro  Congress,  as  shown  on  the 
official  proceedings  of  the  congress  for  1936  fp,  40). 

"The  Attorney  General  cited  the  National  Negro  Congress  as  sub¬ 
versive  and  Communist  in  letters  released  December  4,  1947,  and 
September  21,  1948;  redesignated  April  27,  1953,  and  included  on 
the  April  1,  1954,  consolidated  list.  A.  Phillip  Randolph,  president  of 
the  congress  since  its  inception  in  1936,  refused  to  run  again  in  April 
1940  'on  the  ground  that  it  was  "deliberately  packed  with  Communists 
and  Congress  of  Industrial  Organization  members  who  were  either 
Communists  or  sympathizers  with  Communists"  Commencing  with 
its  formation  in  1936,  Communist  Patty  functionaries  and  felled 
travelers  have  figured  prominently  in  thfe.  leadership  and  affairs  of 
the  Congress,  *  *  *  according  to  A.  Phillip  Randolph.  John  P,  Davis, 
secretary  of  the  congress,  has  admitted  that  the  Communist  Party 
contributed  $100  a  month  to  its  support/  (Attorney  General,  Corr- 
gressionax.  Record,  Sept.  24, 1942,  pp.  7687,  7688.)  The  special  Com* 
mittee  on  Un-American  Activities,  in  its  report  of  January  3,  1939  (p. 
81),  cited  the  National  Negro  Congress  as  rhe  Communist-front  move¬ 
ment  in  the  United  States  among  Negroes/ 

"A  review  by  Abner  W.  Berry  of  Henry  Lee  Moon's  book.  Balance 
of  Power:  The  Negro  Vote,  was  published  in  the  Daily  Worker  of 
May  28,  1948  {p.  12).  The  review  reads,  in  partf 
"'As  a  newspaperman  who  spent  the  war  years  in  Washington  and 
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later  was  associated  with  the  CIO  Political  Action  Committee,  Henry 
Lee  Moon  has  written,  in  balance  of  power  a  helpful  survey  of  Negro 
suffrage  in  America.  He  defends  the  Negro  voter  against  the  charge 
of  venality  and  corruptibility  with  the  materials  of  history,  and  traces 
the  long  light  for  tire  franchise. 

"It  is  the  only  volume  brought  to  our  ‘attention  which  gives  a 
detailed  national  picture  of  the  Negro  vote.  It  is  too  bad  the  author 
felt  impelled  to  defend  the  two-party  system  and  the  Negro.  And 
it  is  worse  that  he  chose  this  otherwise  useful  contribution  as  the 
bearer  of  his  offering  of  fuel  for  the  cold  war.' 

“A  photograph  of  Henry  Lee  Moon  was  published  in  the  June  16, 
1932,  issue  of  the  Daily  Worker  (p.  2). 

"The  Daily  Worker  of  June  17,  1946  (p.  2),  reported  that  one 
Henry  Moon  (no  other  identification  shown)  was  one  of  the  signers 
of  a  statement  of  the  Action  Committee  To  Free  Spain  Now  which 
protested  the  delay  in  breaking  diplomatic  relations  with  Franco  Spain. 

"The  Attorney  General  cited  the  Action  Committee  To  Free  Spain 
Now  as  Communist  in  a  letter  released  April  27,  1949,  redesignated 
April  27, 1953,  and  included  on  the  April  1, 1654,  consolidated  list, 

"The  Daily  Worker  of  February  16,  1949  (p.  13),  reported  that 
Henry  Moon  was  nominated  as  commentator  of  the  Voice  of  Freedom 
Committee. 

“The  Attorney  General  included  the  Voice  of  Freedom  Committee 
on  the  April  1,  1954,  consolidated  list  of  organizations  previously 
designated  pursuant  to  Executive  Order  No.  10450." 

"The  Special  Committee  on  Un-American  Activities,  in  its  report 
of  Maich  29, 1944  (p.  147),  cited  the  Southern  Conference  for  Human 
Welfare  as  a  Communist  front  which  received  money  from  the  Robert 
Marshall  Foundation,  one  of  the  principal  sources  of  funds  by  which 
many  Communist  fronts  operate.  The  Committee  on  Un-American 
Activities,  In  its  report  of  June  12,  1947,  cited  the  Southern  Con¬ 
ference  •  °  •  as  a  Communist-front  organization  ‘which  seeks  to  attract 
southern  liberals  on  the  basis  of  its  seeming  interest  In  die  problems 
of  the  South’  although  its  ‘professed  interest  in  southern  welfare  is1 
simply  an  expedient  for  larger  aims  serving  the  Soviet  Union  and  its 
subservient  Communist  Party  in  the  United  States.* 

"FEBRUARY  13,  1956. 

"SUBJECT:  ROBERT  L.  CARTER,  assistant  special  coun¬ 
sel,  NAACP,  1961, 

“The  public  records,  Ales  ind  publications  of  this  cormnittw  unttlri  the  followtof  Information  con- 
wnfat  t ho  individual.  This  report  should  not  be  wrutroed  as  KpEttcnrint  the  results  of  «■ 

investigation  by  or  finding*  of  this  committee.  It  should  be  noted  (hit  the  lodlvidtul  ti  not  Aoemrilv 
i  Cocnmtmlit,  a  Gomnuuit  sympathiser,  or  a  fellow-traveler  unit**  otherwise  Indicated, 

"Robert  L.  Carter  wrote  an  article  which  was  published  in  the 
Lawyers  Guild  Review  (vol.  VI,  pp.  55354,  and  599-801).  The  Law¬ 
yers  Guild  Review  was  cited  as  ‘an  official  organ  of  the  National 
Lawyers  Guild’  by  the  Committee  on  Un-American  Activities,  report 
on  the  National  Lawyers  Guild,'  September  21,  1950  (p.  13). 
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The  National  Lawyers  Guild  was  cited  by  the  Special  Committee 
on  Un-American  Activities  as  a  Communist  front  organization  in  its 
report  of  March  29,  1944  (p,  149).  It  was  cited  as  a  Communist  front 
which  'is  the  foremost  legal  bulwark  of  the  Communist  Party,  its  front 
organizations,  and  controlled  unions’  and  which  'since  its  inception 
has  never  failed  to  rally  to  the  legal  defense  of  the  Communist  Party 
and  individual  members  thereof,  including  known  espionage  agents.' 
(Committee's  review  on  the  National  Lawyers  Guild,  September  21, 
1950.) 

"It  was  reported  in  the  Times  Herald  of  April  28,  1948  (pp.  1  and 
4)  that  Robert  L.  Carter,  of  the  American  Veteran’s  Committee,  was 
a  sponsor  of  a  conference  against  anti-Communist  legislation. 


“FEBRUARY  13,  1956. 

“SUBJECT:  Torea  Hall  Pittman,  assistant  field  secretary, 
NAACP,  1061. 

'Tbe  public  records,  files  and  publication*  cl  this  committee  ctmtaln  the  foltovrJdf  informidoit  «m- 
WTAinf  the  subject  Individual*  This  report  should  not  be  ooutrued  u  repfcteodni  the  rautla  of  ■■ 
i fives tljgatioR  by  or  findinfS  of  this  committee,  it  should  be  noted  that  the  I  Dividual  La  not  AHtuatUy 
a  Communist,  *  Communist  sympathiur,  or  a  fc1tow<trav«ter  units*  otherwise  Indicated* 

The  official  proceedings  of  the  National  Negro  Congress  for  1936 
(p.  6)  listed  Mis.  Torea  Pittman,  of  California,  as  a  member  of  the 
general  resolutions  committee  of  the  National  Negro  Congress. 

'The  Attorney  General  of  the  United  States  cited  the  National 
Negro  Congress  as  subversive  and  Communist  in  letters  released 
December  %  1947,  and  September  21*  1948;  redesignated  April  27, 
1953,  and  included  on  the  April  1,  1954,  consolidated  list,  A  Phillip 
Randolph,  president  of  the  congress  since  its  inception  in  1938,  refused 
to  run  again  in  April  1940  'on  the  ground  that  it  was  deliberately 
packed  with  Communists  and  Congress  of  Industrial  Organizations 
members  who  were  either  Communists  or  sympathizers  with  Com¬ 
munists.1'  Commencing  with  its  formation  in  1938,  Communist  Party 
functionaries  and  fellow  travelers  have  figured  prominently  in  the 
leadership  and  affairs  of  the  congress  *  *  *  according  to  A,  Phillip 
Randolph,  John  P.  Davis,  secretary  of  the  congress,  has  admitted  that 
the  Communist  Party  contributed  $100  a  month  to  its  support.’ 
(Attorney  General,  Congressional  Record,  September  24,  1942,  pp. 
7687  and  7888. )  The  special  Committee  on  Un-American  Actrrities, 
in  its  report  of  January  3,  1939  (p,  81),  cited  the  National  Negro 
Congress  as  'the  Communist-front  movement  in  the  United  States 
among  Negroes.’" 
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Mr*  Perez*  Now,  another  one  of  these  participants  in  these  mass  ac¬ 
tion*,  demonstrations,  an  organization  called  CORE*  In  that  con¬ 
nection,  I  would  like  to  offer  for  the  record  Congressional  Record 
session  of  1061,  page  8349,  a  speech  made  by  the  chairman  of  this  com¬ 
mittee,  pointing  out  the  connections  of  members  of  that  organization* 
With  the  permission  of  the  chairman,  I  would  like  to  offer  it  as  Perez 
Louisiana  No,  4. 

The  Chairman,  It  will  be  admitted  as  an  exhibit* 

(The  document  referred  to  was  marked  Perez  Louisiana  Exhibit 
No,  4  and  is  as  follows :) 

EXBI&XT  4 

[Prom  the  CongmsloiAl  Record,  May  25,  1061] 

Activities  in  the  South  sen  States 

Mr,  Eastland.  Mr,  President - 

The  Presiding  Officer,  The  Senator  from  Mississippi  Is  recognized, 

Mr*  Scott*  Mr.  President,  will  the  Senator  from  Mississippi  yield  to  me? 

Mr,  Eastland,  I  must  ask  the  Senator  from  Pennsylvania  to  excuse  me,  for 
I  have  two  speeches  to  make.  Thereafter  I  shall  be  glad  to  yield. 

The  Presiding  Offices*  The  Senator  from  Mississippi  declines  to  yield  at  this 
time* 

Mr,  Eastland*  Mr*  President,  the  agent  provocateurs  who  have  descended 
upon  the  Southern  States  in  the  name  of  "peace  riders”  were  sent  for  the  sole 
purpose  of  stirring  up  discord,  strife,  and  violence.  "Peace  riders”  is  a  revered 
Communist  term*  an  old  Communist  technique*  The  movement  was  master¬ 
minded  and  directed  by  an  organization  known  a  a  the  Congress  of  Racial  Equal* 
tty,  called  CORE*  This  organization  Is  the  war  department  of  those  who  sell 
hate,  collect  donations,  and  sow  the  seeds  of  discord  in  this  country*  Since  Its 
inception,  its  creed  lias  been  lawlessness  and  its  tactics  have  followed  the 
pattern  set  by  Communist  agitators  the  world  over* 

Prior  to  the  sit-in  demonstrations  that  started  in  the  southern  States  In 
i960,  CORE  confined  Its  aetiviltes  to  cities  in  the  North  and  border  States,  and 
received  little  public  notice.  With  the  advent  of  the  lawless  sit-in,  It  moved 
in  and  took  over  the  direction  of  the  whole  movement.  Steve  Allen  signed  a 
recent  fund  raising  letter  given  wide  circulation  by  CORE;  and.  In  it  he  suid, 
In  part; 

"How  did  the  sit-ins,  first  tried  by  CORE  in  1942  and  used  every  year  since, 
suddenly  become  south  wide?  How  do  the  students  think  of  their  movement? 
To  give  you  a  personal  first-hand  understanding  I  am  enclosing  a  copy  of  *  Sit- 
Ins;  the  Students  Report,1  with  a  foreword  by  Lillian  Smith  and  six  student 
articles  from  representative  movements  across  the  South.11 

In  my  judgment,  one  of  Its  objectives  is  to  manufacture  incidents,  and  thus 
raise  money,  from  the  dupes  for  the  international  Communist  conspiracy* 

The  booklet  attached  to  the  letter  contains  the  maudlin  stories  of  the  student 
trespassers  that  were  trained  by  CORE,  And  were  arrested  in  various  cities  in 
the  South  when  they  violated  the  law  by  trespassing  on  private  property*  As 
Allen  points  out*  the  foreword  of  the  pamphlet  Is  written  by  Lillian  Smith*  the 
leading  white  southern  Integra  Honist,  a  member  of  the  advisory  committee  of 
CORE,  and  the  author  of  the  most  abominable  book  written  In  the  20th  century* 
the  miscegenation  novel  "Strange  Fruit.”  Lillian  Smith  has  also  been  asso¬ 
ciated  with  numerous  organizations  and  activities  cited  as  being  Communist  or 
Communist  fronts, 

I  submit  that  when  a  person  belongs  to  a  large  number  of  Communist-front 
organizations  that  follow  the  policies  of  the  international  Communist  conspir¬ 
acy,  that  person  is  aiding  and  abetting  the  Communist  movement  in  the  world — 
a  movement  which,  if  not  baited,  will  result  in  a  blood  bath  in  our  own  country* 
because  the  United  States  will  fight,  if  necessary,  in  order  to  prevent  Communist 
domination  of  our  country* 
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The  "freedom  ride”  planned  by  CORE,  and  commenced  In  Washington  on  May 
4,  was  the  master  effort  of  this  organization.  I  have  been  Informed  that  It  was 
devised  deliberately  as  a  prelude  to  various  hlghdevel  meetings  In  Europe,  as  a 
propaganda  method  to  embarrass  the  Government  of  the  United  States  in  the 
handling  of  International  affairs*  Certainly  those  participating  In  the  ride 
have  been  guilty  of  such  practices  of  embarrassment,  many  times  in  the  past* 

Long  before  the  bus  reached  Alabama,  certain  members  thereon  were  Involved 
In  Instances  of  violence.  The  Washington  Evening  Star,  of  Monday,  May  15, 
1961,  reports  that  at  Rock  Hill,  S*C*,  two  men  were  beaten,  and  that  one  of  them 
was  Albert  Bigelow,  65,  the  former  Navy  captain  who  ran  afoul  of  the  law  when 
he  attempted  to  sail  a  ketch  Into  the  Pacific  Ocean  Lucifer  Testing  Area,  in  1958, 
to  protest  the  nuclear  bomb  test.  The  same  news  story  reports  that  a  day  later, 
at  Wlnnsboro,  S.C*,  one  Thomas,  a  Howard  University  student,  and  James  Peck, 
4T,  of  New  York  City,  were  charged  with  treepassing  when  they  attempted  to  eat 
at  a  roadside  restaurant*  Strangs  as  It  may  seem,  this  selfsame  Peck  was  also 
aboard  the  ketch  in  the  Pacific  Ocean  when  it  ran  afoul  of  the  law  attempting 
to  sail  into  the  nuclear  testing  area  In  1958.  Peck  was  the  first  "hero”  of  the 
"freedom  ride."  He  came  back  from  Birmingham  parading  the  bandages  and 
stitches  received  in  the  altercation  that  took  place  at  the  bus  station. 

It  must  be  admitted  that  this  is  the  closest  that  Peck  ever  came  to  "warfare" 
of  any  kind*  According  to  a  recent  news  story  In  the  New  York  Herald  Tribune, 
in  World  War  II,  wben  Peck  was  called  up  in  the  draft,  he  declared  himself  a 
conscientious  objector.  Unlike  most  conscientious  objectors  at  that  time,  he 
would  not  become  a  medic,  nor  would  he  agree  to  take  part  in  other  noncom* 
bat  activities  connected  with  the  military*  As  a  result,  he  spent  3  years  In  the 
Federal  prison  at  Danbury,  Conn.  He  first  became  associated  with  the  Con¬ 
gress  of  Racial  Equality  in  1946. 

The  Herald  Tribune's  story  reports  that  In  1949  Peck  chained  himself  to  a 
railing  In  the  White  House  and  staged  a  sitdown  strike,  which  was  ended  by 
Secret  Service  agents. 

Peck  was  arrested  in  Nevada  In  1957,  along  with  others,  for  trying  to  force 
their  way  through  the  gate  of  an  Atomic  Energy  Commission  proving  ground, 
allegedly  in  the  cause  of  pacifism* 

The  next  year  Peck  was  again  under  arrest,  this  time  as  a  member  of  the  crew 
of  the  ketch  previously  mentioned  in  the  nuclear  testing  area  of  the  Pacific. 

There  are  strong  indications  that  Peck  was  associated  with  the  Committee  for 
Nonviolent  Action,  which  conducted  demonstrations  against  the  Polaris  building 
shipyards  of  the  Electric  Boat  Co*  in  Groton,  Conn. 

Mr*  President,  do  I  have  to  say  more  to  show  that  this  man,  the  leader  of 
CORE,  Is  disloyal  to  his  country?  Well,  I  am  going  to  give  more. 

Back  on  August  31,  1947,  Peck  was  arrested  at  Cliffslde  Park,  N.J.,  and 
charged  with  disorderly  conduct*  In  July  and  August  of  that  year  he  was  active 
In  demonstrations  charging  racial  discrimination  at  Palisades  Park  and  Cliff- 
side  Park,  N*  J* 

The  Communist  paper  Peoples*  World,  of  July  23,  1960,  reports  that  a  certain 
Jim  Peck  was  scheduled  to  lead  a  2-day  conference  of  opponents  of  the  death 
penalty  in  the  Chessman  case. 

While  the  current  Letterheads  of  CORE  do  not  carry  the  name  of  James  Peck, 
reference  to  those  used  In  1956  indicate  that  his  title  was  "editor"  of  a  publication 
called  Corelator,  which  was  the  official  publication  of  this  organization. 

Mr,  President,  iu  my  Judgment,  this  man  is  a  Communist  agitator  and  orga- 
nlzer  of  the  most  dangerous  kind*  * 

CORE  could  not  rely  on  "student  trainees”  for  the  master  "freedom  ride."  Its 
core  were  its  own  agent  provocateurs  with  the  longest  possible  record  of  experi¬ 
ence  in  activities  Inimical  to  the  security  and  welfare  of  the  United  States* 

Mr.  President,  It  is  Incredible  that  the  American  people  can  be  humbugged 
and  deceived  by  an  organization  such  as  this. 

I  have  another  letter  malted  by  CORE  on  February  16 ,  1956,  It  describes  what 
1  mentioned  at  the  outset  In  regard  to  CORE 'a  original  activities  In  northern 
end  border  cities  In  this  language.  It  reads : 

"In  the  cities  where  CORE  has  operated,  advances  toward  Integration  have  oc¬ 
curred.  In  recent  years,  the  border  cities,  3t  Louis  and  Baltimore,  have  seen 
dramatic  CORE  victories*  The  method  works*  When  I  first  Joined  CORE'S 
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advisory  committee  years  ago,  I  could  not  bare  foretold  that  the  ratio  of  success 
to  failure  would  be  ao  high  ” 

This  letter  la  signed  by  one  A.  J,  Muste,  wbo  Is  still  active  on  the  advisory 
committee  of  CORE.  Who  Is  A.  J.  Muste? 

In  1957  A.  J*  Muste  got  up  a  delegation  for  the  purpose  of  observing  the  pro¬ 
cedures  of  the  Communist  Party's  16th  National  Convention  on  February  9  to  12, 
J.  Edgar  Hoover  said : 

"The  Communists  boasted  of  having  Impartial  observers  cover  the  convention. 
However,  most  of  those  so-called  impartial  observers  were  handpicked  before  the 
convention  started  and  were  reportedly  headed  by  A.  J,  Muste,  wbo  has  long 
fronted  for  Communists.  *  *  *  Mustek  report  on  the  convention  was  biased ,  as 
could  be  expected,” 

Those  are  the  words  of  the  great  Director  of  the  Federal  Bureau  of  Investiga¬ 
tion,  Mr.  J.  Edgar  Hoover.  Wbo  wants  further  proof  of  the  Communist  origin 
of  this  group  that  wants  to  plant  discord  in  this  country  on  the  very  eve  of 
later  national  conferences  which  mean  so  much  to  the  welfare  of  future  genera* 
tlons  of  Americans? 

Muste  has  been  connected  or  associated  with  no  less  than  82  Communist-front 
organizations  or  activities.  A  more  complete  story  of  his  relation  to  banning 
nuclear  weapons  tests  and  his  activities  In  relationship  to  the  Communist  con¬ 
spiracy  will  be  found  In  material  which  I  shall  ask  to  have  printed  in  the  Record. 
If  the  American  people  had  to  depend  on  pacifists  like  Feck  and  Muste  for  the 
defense  and  security  of  this  country,  there  would  be  no  country — only  a  Russian 
satellite. 

Mr.  President,  In  farther  examining  the  Individuals  wbo  make  up  the  advisory 
committee  of  the  "War  Department  for  Racial  Agitation,”  we  find  a  close  in¬ 
terrelationship  to  the  NAACP.  Allen  Knight  Chalmers,  longtime  national  treas¬ 
urer  and  member  of  the  board  of  directors  of  the  NAACP,  is  on  the  advisory 
committee  of  CORE.  A  report  of  the  House  Un-American  Activities  Committee 
on  Chalmers1  connections  with  organizations  qp  activities  connected  with  the 
Communist  conspiracy  is  Included,  and  I  ask  unanimous  consent  that  several 
inserts  hearing  on  this  subject  may  be  made  a  part  of  the  Record  at  the  con¬ 
clusion  of  my  remarks. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

(See  exhibit  1.) 

Mr  Eastland,  Mr,  President,  Dr,  Algernon  D,  Black,  longtime  member  of 
the  national  board  of  directors  of  the  NAACP,  is  also  a  member  of  the  advisory 
committee  of  CORE.  Dr,  Black’s  record,  as  revealed  by  the  House  Un-American 
Activities  Committee,  is  replete  with  connections  In  organisations  and  activities 
connected  with  the  Communist  conspiracy.  The  long  record  of  Dr.  Algernon  D. 
Black,  Is  revealed  by  the  records  of  the  House  Un-American  Activities  Committee. 

Mr.  President,  I  ask  unanimous  consent  that  this  record  be  printed  in  the 
Record  at  the  conclusion  of  my  remarks. 

The  Presiding  Officer.  Is  there  objection  to  the  request  of  the  Senator  from 
Mississippi?  The  Chair  hears  none,  and  it  Is  so  ordered. 

{Sec  exhibit  2.) 

Mr.  Eastland.  Mr.  President,  Earl  B,  Dickerson,  onetime  national  vice  presi¬ 
dent  and  a  member  of  the  national  legal  committee  of  the  NAACP,  Is  also  listed 
as  a  member  of  the  advisory  committee  of  CORE,  The  long  record  of  Earl 
Dickerson’s  affiliation  with  Communists  or  Com  mu  nf  st-front  activities  Is  available 
from  official  sources.  1  ask  unanimous  consent  that  this  record  be  printed  in 
the  Record  at  the  conclusion  of  my  remarks. 

The  Presiding  Officer.  Is  there  objection  to  the  request  of  the  Senator  from 
Mississippi ?  The  Chair  hears  none,  and  It  Is  so  ordered. 

(See  exhibit  3.) 

Mr.  Eastland,  Mr,  President.  A,  Phillip  Randolph,  longtime  vice  president  of 
the  NAACP,  Js  also  a  member  of  the  advisory  committee  of  CORE.  Randolph's 
record,  as  revealed  by  the  records  of  the  House  Un-American  Activities  Commit¬ 
tee,  is  also  available  from  official  records.  I  ask  unanimous  consent  that  It  be 
printed  in  the  Record  at  the  conclusion  of  my  remarks. 

The  Presiding  Officer.  Is  there  objection  to  the  request  of  the  Senator  from 
Mississippi?  The  Chair  hears  none,  and  it  1b  so  ordered. 

49ee  exhibit  4.) 
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Mr.  Eastland.  This  list*  Mr,  President*  Is  sufficient  to  Illustrate  the  nature  of 
the  interlocking  directorate  and  that  the  Interlockers  have  also  been  connected 
with  many  organizations  and  groups  other  than  CORE  and  the  Communist 
movement. 

Mr.  President,  it  Is  Interesting  to  compare  the  advisory  committee  of  CORE 
as  tt  existed  In  1056  and  Its  makeup  In  1960  and  1961.  As  long  as  CORE  was 
confining  Its  activities  to  Northern  and  border  cities.  It  Is  a  fair  inference  that 
certain  classes  of  agitators  were  indifferent  to  its  operation.  When  It  moved 
into  the  South*  Martin  Luther  King  and  Ralph  Abernathy*  the  two  preachers  who 
have  been  In  the  forefront  In  agitating  violence  against  the  white  people.  Joined 
hands  with  the  masterminds  of  CORE  In  organizing  the  freedom  riders  and 
became  members  of  CORE’S  advisory  committee-  One  might  say  that  Martin 
Luther  King  took  over  where  CORE  left  off — or  has  CORE  left  off?  At  least 
King  attempts  to  claim  credit  for  the  organization  of  parties  Tor  the  subsequent 
buses. 

Martin  Luther  King  and  Abernathy  are  one  of  e  kind  with  the  s<vcalled 
Rev.  Elton  Cox*  one  of  the  original  Freedom  riders,  H  i  is  the  person  who,  when 
arriving  in  New  Orleans,  called  for  marry-ins — racial  intermarriage — because 
love  is  colorblind  anyway.  Mr,  President*  no  language  on  earth  is  more  Intended 
to  incite  and  foment  violence  in  southern  areas,  or  in  any  area,  than  Is  this. 

James  Peck  held  a  press  conference  at  the  office  of  Charles  S,  Zimmerman, 
vice  president  of  the  International  Ladies7  Garment  Workers  Union,  218  West 
40th  Street*  when  be  returned  from  Birmingham.  Also  present  at  that  press 
conference  was  Henry  Thomas,  the  l&*year-o1d  Negro  boy  who  was  arrested 
with  Peck  at  Winnsboro,  S.O,,  charged  with  trespassing  when  they  attempted 
to  eat  at  a  roadside  restaurant.  Charles  3.  Zimmerman  is  a  member  of  the 
advisory  committee  of  CORE.  The  record  of  Charles  Zimmerman’s  association 
with  Communist-front  activities  will  appear  at  a  later  point  In  my  remarks. 

Mr.  President*  I  ask  unanimous  consent  that  the  record  be  printed  in  the 
Record  at  the  conclusion  of  my  remarks. 

The  Presiding  Officer.  Is  there  objection  to  the  request  of  the  Senator  from 
Mississippi  ?  The  Chair  hears  none*  and  it  is  so  ordered. 

(See  exhibits.) 

Mr,  Eastland,  Mr.  President*  since  CORE  has  started  directing  Its  operations 
into  the  southern  areas  of  the  United  States,  other  leaders  In  organized  labor 
have  Joined  the  directorate  of  CORE.  Foremost  among  these  is  Walter  P, 
Reutber.  Reuther  has  spent  years  trying  to  obtain  respectability  since  those 
days  in  1934  when  ho  and  his  brother  worked  in  an  Industrial  plant  In  Russia. 
The  words  that  they  transmitted  back  to  the  United  States  In  a  letter  which 
appeared  In  the  August  14,  1948*  issue  of  the  Saturday  Evening  Post  are  well 
worth  repeating  today.  The  letter  ended  with  the  statement : 

*' 'Carry  on  the  fight  for  a  Soviet  America." 

Mr.  President,  that  Is  what  CORE  Is  doing  today.  It  is  carrying  on  the  fight 
for  a  Soviet  America. 

The  portions  of  the  letter  as  appearing  in  the  Congressional  Record  of  August 
2,  1955,  will  be  attached  at  the  end  of  my  remarks,  along  with  a  report  of  the 
House  Un-American  Activities  Committee  In  regard  to  Reuther  *s  association  and 
affiliations  with  Communist  or  Communist-front  activities  In  the  United  States. 

Mr,  President*  I  ask  unanimous  consent  that  the  portions  of  the  letter  and  the 
report  be  printed  in  the  Record  at  the  conclusion  of  my  remarks. 

The  Presiding  Officer,  Is  there  objection  to  the  request  of  the  Senator  from 
Mississippi  ?  The  Chair  hears  none*  and  it  is  so  ordered, 

(See  exhibit  0,) 

Mr.  Eastland,  Mr.  President*  other  members  of  the  advisory  committee  of 
CORE  who  have  been  listed  at  one  time  or  another  as  being  connected  with  front 
organizations  of  various  kinds  and  character  are :  Roger  N.  Baldwin*  Lillian 
Smith*  Ronald  B,  Gittelsohn,  Ira  DeA,  Reid,  and  Goodwin  Watson. 

I  ask  unanimous  consent,  Mr.  President*  that  the  record  of  their  association 
with  Communist-front  activities  be  printed  in  the  Record  at  the  conclusion  of 
my  remarks. 

The  Presiding  Officer.  la  there  objection  to  the  request  of  the  Senator  from 
Mississippi?  The  Chair  hears  none,  and  It  Is  so  ordered. 

(See  exhibit  7.) 
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Mr.  Eastland.  Mr.  President  is  any  further  proof  necessary  to  establish  that 
the  "freedom  riders"  hare  been  sent  into  the  South  with  the  deliberate  Intent  of 
fomenting  and  provoking  violations  of  the  laws  of  the  States  which  they  intended 
to  visit  and  did  visit?  If  these  be  pacifists,  it  Is  a  tragic  commentary  on  our 
times  that  -the  Governors  of  Alabama  and  Mississippi  have  to  call  out  the  81st 
National  Guard  Division,  members  of  which  have  been  in  the  forefront  In  sac* 
rlfleing  thetr  lives  in  the  valiant  defense  of  this  country  In  Korea,  in  World  War 
II,  and  In  World  War  I,  to  defend — and  protect — these  self-proclaimed  pacifists 
from  violence.  No  area  on  the  face  of  the  earth  baa  more  demonstrated  Its 
ability  to  maintain  peace  and  domestic  tranquility  than  the  Southern  States  of 
our  country.  In  spite  of  outside  agitation,  the  harmonious  relationship,  the 
mutual  affection  that  today  exists  there  between  the  white  and  colored  races  is 
more  marked  than  it  la  In  any  other  area  on  the  face  of  this  earth  where  the 
black  and  white  races  live  together. 

Mr.  President,  the  day  has  come  when  these  agent  provocateurs  must  be 
stopped- 

The  day  has  come,  Mr.  President,  when  the  Communist  movement  must  be 
stopped,  and  this  is  part  of  the  Communist  movement  Inside  the  Unite  dictates. 

Mr.  President,  I  salute  the  Governor  and  the  officials  of  my  State  for  the 
prompt;  efficient,  and  peaceful  treatment  that  they  extended  to  these  riders  who 
entered  the  State  of  Mississippi  for  the  deliberate  purpose  of  violating  the  laws 
of  Mississippi  and  fomenting  strife  and  discord. 

I  salute  the  people  of  Mississippi  for  their  courage,  their  intelligence,  and 
their  patience.  This  fa  the  first  time  they  have  come  face  to  face  with  the 
worldwide  Communist  conspiracy.  They  have  acted  well. 

I  ask  unanimous  consent  that  certain  documents  bearing  on  the  Communist 
record  of  people  to  whom  I  have  referred  be  printed  in  the  Record  at  the  con¬ 
clusion  of  my  remarks. 

The  Presiding  Officer.  Is  there  objection  to  the  request  of  the  Senator  from 
Mississippi  ?  The  Chair  hears  none,  and  it  is  so  ordered* 

( See  exhibit  8.) 

Mr*  PteKEz.  And,  Mr*  Chairman,  in  connection  with  the  greatest 
of  all  the  mass  demonstrators,  the  boycott  artist  carrying  out  the 
same  plan,  the  so-called  Rev.  Dr,  Martin  Luther  King,  I  would  like  to 
offer  for  the  record,  for  the  information  of  the  members  of  Congress, 
if  they  ha  ve  not  seen  his  connections,  first — this  has  been  handled  quite 
a  bit — it  is  a  paper  gotten  out  by  the  Oeoigia  Commission  on  Eaujca* 
tion  with  regard  to  the  Highlander  Folk  School,  Martin  Luther  King's 
participation ;  also,  I  have  the  Baptist  Bible  Tribune  indicating  King 
worked  with  Red-front  educational  fund,  I  also  have  a  copy  or 
Common  Sense,  headlined,  “Martin  Luther  King,  Marxist  Tom  and 
Race  Agitator, 

The  Chairman*  They  will  be  admitted  as  exhibits. 

Mr.  Perez.  Mark  them  “Exhibit  Perez  No.  6,” 

(The  documents  referred  to  were  marked  “Perez  Louisiana  Exhibit 
No.  5”  and  are  as  follows:) 
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HIOHLANDER  POLK  SCHOOL 
MONTEAGLE,  TENNESSEE 


PICTURED  HER?  {foreground)  h  Abner  W,  Betty  of  the  Central  Committee  of  the  Coinmuribt  Forty, 
On  the  tint  row  ore  Reverend  Martin  lulher  King  {2nd  from  right)  of  the  Montgomery  boycott, 
Aubrey  Wlltiorm  {3rd  from  right}  prerldent  of  the  $  am  hem  Conference  Education  Fund  Inc.  and 
Myle*  }  orton  {4th  from  Right)  the  director  of  Highlands  Folk  School 

Theie  "four  horsemen"  of  racial  agitation  hove  brought  temfoiv  cjiiturbance,  strife  and  violence  fo 
their  odvorw((ne(vi  q|  the  Communist  doctrine  of  ‘'tocLU  mA^mwUotT'i 
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HIGHLANDER  POLK  SCHOOL 
MONTEAGLE,  TENNESSEE 


REVEREND  MARTIN  LUTHER  KING  address?*  the  assemblage. 
Reverend  King, president  of  the  Southern  Christian  Leadership  Con*  r 
ference  Is  best  known  for  his  activities  In  the  Montgomery  Boycott, 
Montgomery  Improvement  Association  and  the  March  on  Washing¬ 
ton  which  he  conducted  with  Bayard  Rustfn.  The  Dor7y  Worker  lists 
Bayard  Rustln  os  one  who  attended  the  1957  convention  of  the 
Communist  Party  USA,  Bayard  Austin  Is  Identified  in  the  Daily 
Worker  as  secretary  to  Reverend  Martin  Luther  King, 

The  activities  of  Reverend  Martin  Luther  King  represent  the 
ultimate  In  "civil  disobedience."  It  Is  doubtful  that  Reverend  King 
could  have  carried  on  such  a  program  without  outside  leadership 
and  financing;  Bayard  Rustfn  is  perhaps  the  leading  expert  on 
"clvfl  disobedience"  In  this  country. 

The  Southern  Christian  Leadership  Conference  is  a  new  organ- 
ixation  founded  by  Reverend  King  for  regfon-wfde  agitation  of 
racial  violence  and  strife* 
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Afcwf/n  Luther  King  Jr : 

MARXIST  TOOL  £  MCf  AGITATOR 
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Hfitirl.  'J-^.tiiyryi  or^j 

■L^J.H,  Uihh,"?'  tit) r-H  1,  A  J*J1.  H,  lt^4L 

kiln  ilni'iH'T  hF|ir:h^  lktt}«|h|  Hwhlft  CP  Tb* 

KvttjII^  fAltn  )«7  WCiT+Wfrt-K 

p4j«  rL^__ou(*t;t-^(n.h  J£tM^w!!C\ 

ihwjgra;  1^1  thiTfiiiwi/iL  AJvUjryvtft-  ? 
mltbv  iHnt  mill  mUivutw  NMliMfi/ 
ttor  WUt  H.him*,  v  J  Mm<4  IZtttw 
"'  TirtfcfA.Wa^ 
piii"i'iiLi,'l' Traolij^ 


HEAD  OH  SUPREME  COURT 
Chief  Jy  stitt  Efu  l  Iffanvn 
STUOJES  TALMUDIC  LAW 


V*  Th*  Vp  F^jfdi  4>t  l hi?  NVAfl1  utt}  iEj?  fV^n  tl*  'tllrd  (Jtoiumtrilri  N>/in3h^lL" 
i  -bun'll.  Till'.  T*IVih:|  luljh-,  -J h’ _  W,  ~ 


Un)  bunll,  InLbh 

KtlOrt  f.\vl1tanfEA  p:ii.iLnp  1-  »-i.j-J;--p  Jn 
fspg  PffKl  rj  t*rui.[  Ptl 1  ■■-'■  lr|’t  liftlihilr'. 

|pl  c y  HJr(p  ftrij  P4  rm  J  1-,-pni^h]  In 
l^f  Waft't.  ia,^f'7^  1?  111.  .  .,?!  ,\n|  n,. 
ir^tl  ^  LXbflrrfiM  L...I,,(  *- it-  -■  ■■ 

.•fHw.  , 

(Ai'tf  wbrl  *  Ihtf.i  p/  in  I  ;H'*  T<  ."-J 

wnr*  Itt  I'.j-  |4?„r1  nm  (Hi.  t  .  WfA-  1 1-.-. 

WfpiXti  ilovtn  Hm  crijri'..  i  [  - 1  hi  m  k 

flotjtf  Aitkin.  _ _ _ 

"(W*f  lb*  Unr  B*y  bvAs44  0>  '-14  I*  BMfrf  Viii 

UK  Hffbubr  ri*k  r^Wh  th*  WKtaf 


■p^e-ht'Ti  JVr-ivi;  tO-Ut  ._  ,T  ,., 

Wbrtfrn  1  v  ,'H.  [t.  .1)  ui*'Ha1  Ori-  M^rvl'h 

'^ii]|  I  be  Jin,, dirtf  "Ih,  Mat  **Wj  Tb* 
vp>r™^i  Ahrxjfl  fhrfbcH  Fhr  I'tfttdota* 

r.rr^jyui,,!  i»Mi;n  pf  ilrt-  Klnt 

v  [v,  .PtUuftM  ita  f.zj-  fvjjf  smr(lj. 

Ji-L‘i^tlrt.  The  TffUlb  ef  M*  Jltrhd,PT 

wji  ivij./liLi.Ti  tri  iFi  t/iiiiTtj-  by  rhe  Worttbr- 
Tlir'  entJrn  fir«t  t"J»  rd  Ibij  Lir^  ►.jJ 
_fTi?tlMiIf11  rJ  r‘lJ,tt  ^voIkJ  m  (Fw 
^.y  J7.  JSvj.  ^.oiEWiRiPiiiidiwEbi'r 
Ktrai  a  ppetkrr  [0  ihm 
Vtfkfr  lUtcityisj  kbit 


*t  U*  I^UaivMj 


ft**w  and  Waff*  Inlm  to  Jj*"  E^1**11*!?  oWW*1  toWnttw  *f  tbt  Jfjrilw  W*mn  1  ttorlicu  of  ih«  ttortU* 

to*  mcHl  wj*r  I  nHjiib  aWtitoi  totctoUit  AAvto  tttl/BM  *  «Wd  w  hk  *rrJ^J  to  Nfw  Vork  wich 

HMM  ™  itotol  tl  ito  m 

■J»  «  NLifSmtot*.  IVh  *to« 


t  ^  (utvb*) 

*  rtfljj;  *«i  ptot*  wt  ibM 

^  ^  .  . _ 1  ■  --  ■*  WMt*  H?ni  fiHutoftl  44^ 

b^Hto*r  WtHij  htof  W<  M  of  to*  ptfbi  i3 

.  . atom)  k  ™P*w? lS*Sto*!'*  ***  ™* 

V  *  OmmutiH  tltototot  Muiri.  Itw  Vtw  W.  T  «q  bp 

I  adiitn  lL  th|*  BH^tov  bu  wit  "*t*1  ^  tow ""  “ 

f  ttlrtli  LUfaar  Klrtf  ftrtvHfl  Uton  **•*£>  ^  —  - 

Mtot  ttai*  ctoHH  tom  boitotw  wbfa  Ab**r 
ton  fHfototf  tf  tka  (M 
►to  fw  Onto*!*  t*«V  tomato  -—  .  - 

“ft»  5U;* 

'  ***  ta  •  Up* 

pHMMt 


jtftiaj _ , 

^  Mr  miOff,  TTM  On- 


fb«vn  m  hit  trrtvil  to  fffw  York  with 
mm  i«k  rwAbb  in  itorH  id 
TALMVMO  1a».  Jin  h  nipt  eobtoit  w^Ui  ihd 
hh  "MdWNr  tuw  g«aH  tb*  LV 
ha  twrtnrtPt  irutty  tohl  Up.  W«  wt  amt 
tobca  outattw*  Iw  riv^o  of  to*  weiri  )M- 
MM 

fhrw  NfW  ltw*M  to  Jib  40to*m  lh>l 
h  had  *  nwrtt*  In  Iwto^  vitb  TUa, 
—  ““  —  " - -  -m  ni  iIm 

JNto  u» 

-  ,  - . — ^Mitotoiv«\ 

-  -  - -  urhtotf  fimlWiPl  and  Om>m  htoto^, 

■topto*  *  m  km  MtowtoU  utorunt  to  Si 
ton  to  Itotiwa.  Tb «H  fujoyrd  a  |qod  tbap  <n  iA*  «to* 
1 


k  ]Att) 


n  to  Itotton.  Tbpy  aq  fujoyrd  a  tv 
iM  a  Mm  *Ar  aite  to*  Qwctkv 
nSET1  'S'  Sf-  “*  M  to  tou»  tobtf  ji>  h4«  tw  (M  Mta 

StSf*-2S  «*“  *.«•  •!— •*  “•  >*.•»  1*.  <~+m*  ,MI 

■.vl.*",*W.J*l|fc  to  4*  itomutototomumiw 


-f  JMI  ^to»;  JftA.  1WT 

i  U  fu 

jHMtotoi  totoM  typfcaJ 


JSt'-hs', 

an 


ITlSliSS 

in.  *■  c*4to 

SZE?  *rji 


ihajM  tv<r _ 

tto**,  anS  jb  m 

TM  offatoMUon  to 


*>*■ 


.  ttfeanfrrJi 
d*to  U*  dUPrtli*  tow  T 

K  toft  i-wtoUp*  toa  J 

AWAmu#  YiM-jXl.  ..  . 
p  to*  iMMMi  «r  mipiii 


SSSSK 

SS?i!S 


Wat  Ml,  We  mi  jpi*mc. 

*** _**g*"  «>»  iktotom 
Maqtoanj*  Mv^toll 
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RMCE  IK  NEGRO  TO  MX  -  NAACPS  GOAL 

INTEGRATOR  IN  SCHOOLS  -  RESULT  INTERMARRIAGE 


'.;m  *ym*m  t#»  p#***  as  fH* 

H  mint  b*  ifdwM  inn 

Pt  Rmcanl  o|  tta  ■Tftftnt  r>«4  Wh 

jESffe  *****”*•. 

lode*l jB-tfwd  t*  tevjvvm 
fthnttott  k  to  Orpm)  aft  *v*U 
Sipw  fHtt  4  <o  rauft*  ffhm 
gWWMP  »W  Vtei  Li  rdtpct  fartf  vOuAfti 
• tJUQO  Ftvdutwl  4  (Mity'o  {icIUtfv 
-'  NT*%  ttxlKOi'NnEadli^  lnt-imikVHJit  cf 
1H .™  *  lh*  frMACI'k  son!,  II  il  | 

™«  >**  ty  iv  MkihIh  twfcrmbrii 
H**  V*(h  *i4  W.MriiiiyrjrL  U,r.L  to 

*rv*  (fcaiiftvjTtii:  it**  «ntn  tviiits 

. 

'  tb*  N^fi  nliirij]'!  Lr  )f^  rif  l^i  fkWft 

hwtMtff  4it4  hW  ill  tl-Uf  Jm);h  c„n.u  LiCct) 

WAfU.T  IVv*  Ipkn  Sjii.h  *vkli.R  p]nj  iue- 

wKija-*!  oMwttiiciti  of  nn‘  wlm.v 

U  CUT  I'jtqliV  ir,(vpi,lftj  LHil>.-  IM3.JI  rj**, 

t  rwtiElO  ]*uv.  t*  wonkt  hi*  *  *o  i. 

I*  b  th#  ta£Jnrhy  Jirnt  :.W  ir-fwcud  Un 

W-AaCP  to-  J|Id  ftotk  for  Him.  tkfl- 

WflJ  *ftt4  eich  iV-*l  j|t  <,-,ti| 

BldhUiuftEr  Aid  tfiAr-.ik  It  b  ufoUiUt  Hi' 

Mfmkd  tir ty  *Ju*kM  u^\n  ■*.  IV?  k*jJi 

fldjii  1:1.^  ! 

rt-ALVV  the  wbti'i  nf  our  riVnilw,  „  . 

if  (bo  Cmunu.iki  |J..::.->-  «r  ^ 

™  I*  El A  ttv*  jr™.S  S»Si?,  -S 

of v5!e*i^ jj, 

««  w.waar r 

*r„1k  MJi&  „  p.  r  .  ,  t  tto7'  Tl“  TM4«  «hiu  Iq  wH^el  ra*  I- 

S  ^  IWlW  *■  W»W«*  ^  IV  Urn  mb*  , 

Mtt  lf*r4mnu  of  ilw  jmA4vti  ^ 

111  ,H*  AtfXMk  ?UI  nev  JU  bti  |Ub It  hdwln  ^  —  “  - - 

projavife  a-luj-  himiil  bvfiwi  tai  Mc>LroL  Mifi.TtiUi 


■  J 

tmi}-  •  M 

&k:-- ,  # 


vo+-HHjtlif  nrlwkd  t^wluTV  I  1  hmi 

if^  lllll  to  JAflurf  1lt+  J*v;i,ip[|;  |ULrj-[' 


t. _ i,L_  ■■  "  :  -  J  .  h  -  ,  "nv,r  t^riurp  nit  7<wiie  iulijik 

llaortiw  Ofhwri  WI>I(M  ht»  I'hi^iyniKr-d  th«  iluLknm  Ml  trfiLiit,  hfcli^tjULJ It  IP-, 
wriilo  MHtAn  *Lhf  (lit  cMMhrq  h  »uhl  jiphI  u„ipM  t*4  fhrT,-,.r 

“£**•’  rf  <»:«t  <*'•’  O^rf  Ulli  1*  4qp,i  I>k-  at  ,fl,|Jilt,*l^  1t4 

V  Vrrf  :>t  iRftn,  ItwInJi  Rii«t|r|l  u, 

,“■  if  *“  f,K1’y;5ri  ^'TtT  ui  UA Arc-  H,J  4  hav^  uUM  tr.T.Hi'  *  Ksrt* 

JF  TS*  *M  l,t  *HW|  ^  '■«■«  ■■Mill  ta  M*l  Ibr  .iptuln*  ^1^,! 

mnW  Ih  UtMH  Of  IV  icorM4io«  tup 


PfofVv.  ^to  nrHiil  bvlitm  ell  Nr^rti. 

1  Id  lha  ItflfT  of  W5Th  V»c«  U  ^  NAACi’i  tJTmjtt  dn  the  of; 

tartftK'l-Sliiytwut  fcrvi,  ^  '•»***  *  *  fo  0411^,. ^ 

Mndtanntly  Nm  WFUkfWi  lLth-  ^ 

iiuia  Whm  av  Incunvd  Vn  *ntb  ei  £L J1  *  !"*  'Txmth 

Ibfr  tfO^tcUiKt  NiYACM  WoiitK*  lUMf  ^PHI  Jnio  «rtt  M<Vk)  tarlkit 

-  *  w  i  Mrtqr  fllgh  ffh«l  Vlirfi  N1H1  |4df- 

Ifii*  'met*  Mudhrik  k|Ml  Idh  1|3«,  6  or  G  V*  S*™4  V'*rtl  ta  sn-  "^<rni 

HWH  MtAru  xu  tut  lotaintal  wMeh  rh#  M'S™  ftilMnn  *n  ihhv  klnR 

to  Guft  tv  NAACP,  <i'Jnw4tf  ^  ^  vml  ndkf  out  of 

TV  HWI#  fMntk*  U>IB,  to  prtrirrl  KjSUSl  ^4,rfrta 

(Mr.  dflUm  twt  mmtd  4ul  ol  Hh  irith.  nfrtrw,  AH  iiib  to 

Vsehind  ttt  felt  U  IV  Nuum  fuyflm  VH  ESS?*i?!LJli*Al’p  *T^  *0*^ 


Ltjxuuk4^i4.\  ^  Hhttm.MP 
.  —  MXLMUHliLtt  -■ 


fbmvd  tn,  ttud 


I  IV  Nutim  rumtUn  VH  ^ 

malun*  Ihu  VAfu^- 


1  A  Jr™1 rf  teta.ih  ^■PUESPw 

-JEWS  ST*  UP  NEGROES  -  ZSTtSTS^^XST^  tWmZjM 

. 

jp.n„h  A44C  tnjin,  r**wt,  v* 

I  «t  iht«  NAACP  Id-  V*A,  ||  mn|  ^  tk 

■  *PW*M™  ““  ^«Wnw  Wiitowmi  RflnOn  pwyMM  U*A*n 

1  *t*^*J^  “  Wcw  ?**  dwj  II 44  11  Mi*,  iVfkVk  i»H  P4*4« 

N  f«f  VtoqF  per  auk  to  the  nm  rf  suny  «»v«nk  i^HIimI  rrilTi^ti.  L 
gs*4ficd  ttfcfafn  Enttoj  ii^  ^  fwa  M  tta*  to  H«t  v«ris  Ch,  M't 

MuifeBtoftlSIiilft  Qirht  k  nuuqut  U|L«^  -  gf  IV  i^wGl  pwihllu  *n  m 

oa  IV  «b£4i  (nrrttn  iq  fu^trxjSt  U»t  IdnV  W  «*  rttp  >k»WV4 

■™  «uMAVjwB4t  wwMRIaj  ^  Ml  Fotrt*  Itwwt  tfk*  k  IV 

fAook  Tvrpdn  poucq  (ntKtko  tor  V A  ft  kdH  wW*«*  Mw  jim  bM 
tin  MufciiU  uuluhi  trafey  wM  1*^  Mn  Ny»  hn«  *&»  kMd 

Ti  TV  Only  ufo  allflrrwUvc  ftf  npqy  i^htu  J"ta*  "*  **|V^  *^A  «A 

!  k  In  n»wa  out  sf  lln  Hly  hJmJ  imp  ™  ^**4  W|W  ulrtll*  hrt 

l*»  Kdnvbfk.  tf<fi  Ml  nwrtt  04  of  htw  E™i  Jr¥^iiV,h4  **  rdn»t--r  _4| 

verb  auk iiwifj  TWi  wSyiST m!SZ  4SSfiSSf^t “j*441**  ,**4(S5K,; 

rt  f«e«l  L  k  (KtMt  nw^l  %I  -  -34l!“S? 

imiw  Wga  notnvcJVii  *ro«  Oirvudwut  _  -.  - 1  11 

!5!  SfS!?1  ^  >*«£££:  -  K£EP  INFORMED  - 

0»  tiOfH  wionMioUy  DKcnv  -mJ5a.  ~ 

j  V  .  .  ^;,  wim  tl»  rcLWl  ha*  ■  rtf  — 1 — *-■  ^  Ifr”ltlu 

mgr  ^ Sn,?  ■  ti  "1  ifrl>y^  ^  ^  u. 

SSS%Sl!ir tiS  J*  !£ L  Sr?  tlk**  *  "Ml  to  town 

Snwr&S  *£?z?z  S^.n’TR^  K  i’Ss^.'fc  jrsv™  .s^ii 

**nw*  Am  mnuno.  |Kwto  f*  Mwdiout  bitr^iW  d  S  MiV  *7  ^LT  ** 


«•  itcllat  iw  rfiW. ' 


r*  *■  ^1*.  •*  10  XTumm*  v*-r  apmug  *t  thu  i**  wiunn£ 

1  «•■'  r.^  k  WAV  htluthg  bi  IV  itSmJj  «  tiltrSTw 

Mwo-  ^  vwrtim*  vtAgniw  d  i«  SJ:  JT  JULT  ^ 

StSSf^ 
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HOW  RED  IS  THE  MAAOT  * 

CbntlnUtd  fan  p*f>  1  — o—  ' 

*U  an  nKtlindlni  tnmfh  of  Ihlf 
mutton,  i1**  i*1**,  lectio  uh)  m 
UW*  ■•«*.  Anovn*  Who  to*  KlyAtrd  tin? 

NAACP  flwJ  ll*  QuratkniUe  k*rW*  ihauht 
to  ibb  lo  w  rl(|hl  lArautfi  iMr  evil 
■ctorou 

Tt*  mulHnhxU  In  K*w  Yoik  are 
#irtrtlng  ton  aHm*  on  HpofJirkjrt.  hill/ 
rtftttrinr  ih*i  It  k  acini  I*  bring  unuHe 
brtvwn  Vfblto  rnd  Dkrk.  —  itot  Ji  ito 
mw  (toy  rtth*  v>  ftuwUtily.  >Vv-  pcnpi* 
nM»  ttol  ihh  t*  wty  p *n  of  ito  pliii 

to  IWlhtf  Mfihcn  *nd  qndlllnn  uiir 

ahuIc  lwumnl#ml 
A  fTAfll  PttN  n(  H»  wtrtd  Ln  uhkh  lull 
llu  pCPUlAThnu  iA  llhp  world  fSH'll.  Ufm  fll- 
toady  br*n  o nritfn  dwm  trri  JtornUi  iulo 
Ht  up.  All  lllPHfc  Of  Mtapltyrd 

TO  brirt*  tM«  ibmtK  otfttounwtf  Hrilb  hill. 

■audna  |win>wr.  A  Bmc<Vi 

Tho  jiv*  cl  ihf  south  nit1  jctin  tl»  n»[ini~knirn 
CU^-LtWfr,  out  flpdh  *14  t\'r<y  J,w,-  'WiJ 
^idTpriutlaitlan  and  cuTtaadon  ta  ih*  t'-S.  thiA  i  JaL  < 

t^wllNE-bcjaitnlly'  faHpt.ttw  r^TLt  lo  ,mMt 

riannWW^Ti^  rq!¥»  |M  ^  T  ^ 

HTltabr  ptoiwfw  u*r*  *mo>*LVrt  fan  ^  ^ 

Jha  qdMhljiliig  iMVOtMt,  |l  iitHJld  (to  i  ^ 

«W«r  m*  II 

Ctxofoi  ivmir^h  hu  tom  fUmn  on  rfrniiiiii |  lo 
KttiM  Klim  nubia  tto  NMff  mxI  ,  ■  , 

l«T  avrwrwwol  IKMUlWA  WHJl  Itlk  In-  mi. 

ito  siAJctf  Of  |B|t|i»ilan  iftltt  Rtd^t  I 

t»  oppftorlKd  *Uh  0  totlto  iaxtn*lainllini 
Of  cwlly  uh*  oonlrqb  tto  NAAtf  ntJ  Wilton  £  tto 
Ito  tiUftWnt  Court  of  lb*  UrttJed  Hi-ntu:  OwpMinAto  Fart/ 

Tt+  KAAtV  wai  a  JT^nibci  of  |(h 

tM  Ywrih.  Far  A  Frr»  Wart*.  nhk4i  ni 
WWltod  in  IfMtf  4M,  in  Jfrtt  J|-  -TUWAJUM 
IC(IM  t)>  tFh,^  (laflfonl*  |Tn  AjtjHfrH  "Dm  AmMiu 
MhMN  rOnbihtro  11  *Vail)|i  tnlUirttnd  itvlhli  ah  mdrl 
Hi  Binrthrt/  dUllwilif  W  IMr  (MTMim* .  +  ,  . 

HUM  hferty."  Tbo  Horn  Vft'AiwHwn  at *r  AtMu  l»<o 

ftdMtlH  fHinlfdf  In' hr  IV]  I’Su+Ar  m  f mw 

mirmito*  Oiw4u1|Dfti  v&  PtfUbwtkmi  nary  Mfcb  Ihj 
HnrifM  thr  Au«h#>  F-**  ht  Ah«  r(W«o  .Tflcw#M> 


ANNA  ROaCNBCRC  VISITS  U.  S.  TROOPS 


«ui(  Atrf.  Nu- 

ntunf  oTHn^iu 
>W|  nonllnd  1M 
than  l  nflllM  rmpUq 
HUt  ■HiAia.  AM  fwM 
br#L  Who  tl  ^  -ai  fawhii  duM« 

Ih  Timimi  djikilrtitNH 

WWm  tha  lain  Ant  MOtPtt/  W*ta  / 
dtRAlafl  Ml*  Ibr  PHOm  Ihpa.  ^anVj 
imtaiiii)  lo  leuw  mb  prfmntfjL/ 


l« 

ll  ni  Abba  Ra  'ihP|*  MflWtUt  tbu 
UuH  tfe'j  paiorlU  «t  HMiu  fh^n 
kciVpiklka  tod  thr  tluMg  af  fMtavmh 
<yr*  truF*  !>  ^ppbTRUbr  alMt  rhry 
Ka4  f4aao  murttUan  hrih  tik*  cHs 
jjjirtlh  lima  A«h<itn  o«kM  U» 
KTJL  h,  140(4  S,#*  S+*t*  kiln  Irai 


Red's  Ricia)  lUtwdfc 

Wllhn  t-  rmrv,  niTiml  hwl 
OHMtnilM  Fart/  la  AUKri^  dre'UivrF 


‘^nWAMM  JtMEBff.  A'' 

■Dm>  Anrtkan  tltrM  wt|l  ai  f«tw 
atvlhli  ah  mdrlcliiwe  upa  rulal  loin- 
HW<a|c«  ■  +  ,  .  .  fbo  HnfwUou  wHI 
UMm  llit  prapiw  tf  hh|ntlHl< 
and/  fnrmftHi  4hn»tb4trt  IM 
nartl  Mfcb  iBifnlH 
IfWvo  .Vttumd) 


frw;  AH  Jtwljh  Oroupt 
^>  Urgmi  to  Conwlt 
On  tntogroHfin 


-  - -  .  _  tHvhl  fawmiff  mpporrcvl  in  hit  m-wf. 

THE  COMMIY  Elji  OF  Iw  lauw  column  LTIittnlhtrM^  Sw,  IJ 

ims;  niai  rrtfr  *tai  Xtsm,  km  him- 
iJrufflMnr  of  Aiwtk'ao  horiOry  al  I'drotta 
**  ^  t'nfcafiMi.  iw4  ittio  iMllwr  prtto  ninncTv,- 
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Mr*  PfeREZ*  I  doubt  if  I  could  suggest*  but  I  believe  that  if  the  com¬ 
mittee,  if  Congress  would  have  the benefit  of  the  information  which 
the  FBI  Director,  J,  Edgar  Hoover,  has  on  these  various  characteris¬ 
tic  who  are  leading  these  mass  action  demonstrations  and  boycotts,  it 
would  be  most  revealing,  and  possibly  might  affect  the  good  judg¬ 
ment  of  the  Members  or  Congress  against  that  type  of  legislation, 
which  would  help  that  cause* 

Mr*  Chairman*  I  also  would  like  to  file  this  photostat  from  the  book 
“Whither  Solid  South?”  which  I  read* 

The  Chairman*  It  will  be  admitted* 

Mr*  Pere  z.  Mark  the  exhibit 44  Perez  6.  ” 

(The  document  referred  to  was  marked  “Perez  Louisiana  Exhibit 
No*  6”  and  is  as  follows :) 

/  Exhibit  0*  Perez,  Louisiana 

Whither  Solid  South? 

A  Study  In  Polities  and  Race  Relation* 

(By  Charles  Wallace  Coll  In  a,  of  the  Alabama  bar) 

CIVIL  WAR  AND  RECONSTRUCTION 

The  North,  Now  England,  in  particular,  even  while  she  had  slavers  who  were 
still  ravaging  the  coast  and  Jungles  of  Africa,1  began  to  agitate  for  abolition  of 
slavery  in  the  South,  In  those  very  dties  which  had  been  built  to  prosperity 
through  200  years  of  highly  profitable  slave  trade  men  and  women  preached 
with  fanatical  fervor  against  the  alleged  moral  depravity  of  the  southern  slave 
owner*  The  question  of  the  abolition  of  slavery  finally  reached  the  stage  where  a 
peaceful  settlement  became  Impossible.  The  Issue  was  put  to  the  sword  and  the 
South  lost  It  set  the  South  back  more  than  a  generation  and  shook  the  whole 
country  to  its  core.  The  slaves  were  liberated.  The  South  became  conquered 
and  occupied  territory* 

In  the  midst  of  the  Civil  War,  President  Lincoln  had  begun  to  revive  the 
State  governments  In  the  South.  His  proclamation  of  December  3, 1863,  offered 
amnesty  to  those  persons  who  would  take  an  oath  of  loyalty  for  the  future  and 
agree  to  abide  by  the  Presidents  proclamations  and  the  acta  of  the  Congress 
relating  to  the  staves.  From  this  offer  he  excluded  the  southern  leaders  of  the 
Confederacy*  The  proclamation  also  provided  that  If  a  number  of  persons  not 
less  than  one-tenth  of  the  voters  in  1860  took  the  oath,  being  qualified  voters 
under  the  laws  of  the  State  In  1860,  they  would  be  recognized  as  having  established 
a  State  government,  republican  in  form.  Before  his  death,  Lincoln  had  already 
recognized  the  governments  of  Virginia,  Tennessee,  Louisiana  and  Arkansas. 

The  radical  Republicans,  who  controlled  both  Houses  of  the  Congress,  were 
greatly  incensed  at  this  proclamation  as  being  beyond  the  powers  of  the  President 
and  as  being  a  usurpation  of  the  powers  of  the  Congress  to  provide  for  the  recon¬ 
struction  of  the  South.  A  bill  was  hastily  put  through  the  Congress  which  pro¬ 
vided  that  there  would  be  no  reconstruction  of  any  State  until  a  majority  of  the 
white  male  citizens  should  take  an  oath  to  support  the  Constitution  of  the 
United  States.  This  hilt  suffered  a  pocket  veto  by  President  Lincoln. 

Johnson,  upon  becoming  President,  adopted  the  reconstruction  policy  of  Lin¬ 
coln  with  some  additions  of  greater  severity.  His  proclamation  of  amnesty  was 
issued  on  May  2D,  1865.  It  embraced  the  principles  of  Lincoln's  but  excluded  ail 
persons  who  had  voluntarily  fought  against  the  Union  and  who  owned  more  than 
if 20,000  worth  of  property.  Congress  had  adjourned  on  March  4  and  would  not 
reconvene  until  December.  This  gave  Johnson  time  to  put  his  plan  into  effect 
without  interference.  Before  the  (Jongress  met  in  December,  all  of  the  former 
Confederate  States  had  compiled  with  the  proclamation  (except  Texas*  which 

'  gee  list  of  slavers  Ip  operation  from  ISOS  to  lSfll.  DuHols,  app.  C,  ‘"Typical  Cases  of 
Vessels  Engaged  In  the  American  Slave  Trade/'  p.  £89  IT.  la  August  1&60.  Nathaniel 
Gordon  of  Portland,  Maine,  * as  arrested  off  the  coast  of  Africa  on  board  his  ship,  the 
Erie,  with  890  Negroes — 172  men,  108  women,  and  612  boys  and  girls.  He  was  convicted 
of  piracy  on  Nov.  S,  1361,  during  the  Civil  War,  and  later  hanged*  (Spears,  218  ff.) 
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delayed  until  the  spring  of  1866),  by  adopting  constitutions  and  setting  up 
governments. 

The  18th  amendment  for  the  abolition  of  slavery  had  been  submitted  to  the 
States  early  In  1865  before  the  Congress  adjourned.  It  was  now  ratified  by  all 
of  the  fromer  seceding  States,  except  Mississippi,  and  was  proclaimed  on  De¬ 
cember  18, 1065, 

Upon  returning  to  Washington  In  December,  the  Congress  refused  to  recognise 
the  President's  reconstruction  plan  and  asserted  Its  right  of  jurisdiction.  It 
passed  a  civil  rights  bill  over  Johnson's  veto  on  April  &,  1866* 

THE  I4TH  AMENDMENT 

On  June  16,  i860,  the  14th  amendment  was  submitted  to  the  States.  Section 
1  provided  for  equality  before  the  Jaw  and  the  protection  of  due  process  of  law 
and  declared  all  persons  bom  or  naturalized  In  the  United  States  to  be  citizens 
thereof*  Section  2  reduced  the  representation  in  the  Congress  of  any  State 
which  denied  to  Negroes  the  right  to  vote  on  the  basis  of  manhood  suffrage* 
Section  3  disfranchised  alLof  the  leaders  of  every  description  of  the  Confederacy  * 
Section  4  Invalidated  all  State  debts  Incurred  in  aid  of  the  Confederacy*  Section 
6  gave  the  Congress  the  power  "by  appropriate  legislation”  of  enforcement* 

Every  southern  State  except  Tennessee  promptly  rejected  this  amendment* 
Upon  the  theory  that  no  State  can  secede  from  the  Union,  the  former  Confederate 
States  had  to  bo  taken  Into  account  In  arriving  at  the  three-fourths  of  the 
States'  vote  in  order  to  secure  ratification*  In  the  face  of  this  situation,  the  radi¬ 
cals  In  control  of  the  Congress  decided  to  resort  to  brute  force  to  secure  the 
adoption  of  this  amendment  in  the  South*  Under  the  Reconstruction  Act  of 
March  2,  1867,  the  southern  States  were  put  under  military  rule,  except  Tennes¬ 
see.  The  South  was  divided  into  five  military  districts,  each  such  district  being 
under  the  command  of  a  general  of  the  Army*  The  general  had  authority  to 
call  a  constitutional  convention  in  each  State  under  his  jurisdiction  to  which 
delegates  might  be  elected  by  the  votes  of  all  adult  males  of  whatever  race  or 
color  who  had  I  year's  residence  and  who  had  not  been  disfranchised  for  rebel¬ 
lion  against  the  United  States* 

The  act  further  provided  that  whenever  any  State  shall  have  at  such  a  con¬ 
vention  framed  a  new  constitution  providing  for  Negro  suffrage  and  disfran¬ 
chisement  of  former  Confederates,  the  constitution  was  to  be  submitted  to  the 
Congress  for  approval.  If  the  Congress  approved  and  If  the  State  then  ratified 
the  14th  amendment  and  that  amendment  duly  became  a  part  of  the  Federal 
Constitution,  then  such  a  State  would  be  entitled  to  be  represented  in  the  Con¬ 
gress  by  Senators  and  Representatives  who  had  to  take  the  oath  that  they  had 
not  fought  In  the  Confederate  service  nor  held  office  under  or  given  support  to 
any  government  which  bad  been  hostile  to  the  United  States* 

Elections  were  held  in  the  southern  States  under  this  procedure.  The  district 
Army  commanders  were  required  to  be  present  at  the  registration  of  voters  and 
to  administer  an  oath  which  disqualified  the  white  people  of  property,  education 
and  refinement.  Under  this  procedure,  the  14th  amendment  was  ratified  and 
proclaimed  July  23,  1868.  At  the  beginning  of  1870,  all  former  Confederate 
States  had  been  readmitted  into  the  Union  and  Negro  rule  was  on  its  way* 

The  15th  amendment  was  ratified  under  the  same  circumstances  as  the  14th, 
the  Negro  thus  being  assured  that  he  could  not  be  denied  the  right  to  vote  solely 
because  he  was  a  Negro. 


CABPETBAOOEg  AND  SCALAWAG 

The  whole  8  years  of  Grant's  administration  which  followed  was  a  tragic 
nightmare  to  the  land  south  of  the  Mason- Dixon  tine*  Four  years  of  Civil  War 
had  left  the  South  broken,  poverty  stricken  and  devastated.  Restoration  of 
normal  life  would  have  been  difficult  under  the  most  favorable  circumstances. 
But  the  years  of  Reconstruction,  ranging  up  through  12  years  for  some  States, 
was  an  attempt  to  destroy  white  civilization  in  the  South  by  crude  and  brutal 
methods*  The  former  Negro  slaves  were  put  into  power  over  their  old  masters. 
The  Negro  knew  nothing  of  the  affairs  of  government,  but  there  were  two  classes 
of  whites  to  assist  him.  The  northerii  predator— the  carpetbagger— stalked  the 
stricken  South  like  a  Jackal  to  filch  for  himself  something  from  the  wreckage. 
His  partner  was  the  renegade  and  apostate  southerner — the  scalawag — without 
honor,  pride,  or  patriotism,  a  political  bastard,  who  deserted  his  own  people  In 
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thfrlr  hour  of  peril  to  become  a  scavenger,  bo  vert  tig  like  a  vulture  above  the  ruin  & 
of  Negro  rule. 

Under  the  guidance  of  these  lowest  spec J merits  of  the  human  race,  supported 
by  the  Republican  Party  and  the  Army  of  the  United  States,  the  South  was 
reconstructed.  It  emerged  from  the  ordeal  financially  bankrupt  and  ruined / 

The  Democratic  Party  In  the  North  had  stood  solidly  against  the  whole 
Reconstruction  program.  Finally,  the  northern  people  generally  began  to  be 
nauseated  at  the  corruption  of  Grants  administration  and  at  the  horror  of 
Negro  rule  In  the  South.  The  tide  had  begun  to  turn.  Then  came  the  punk;  of 
1878.  In  that  same  year,  the  Supreme  Court  handed  down  Its  opinion  in  the 
Slaughter  House  cases  *  and  in  1878*  V  8*  v*  Cruikahankf  the  combined  effect  of 
which  was  to  overthrow  the  whole  theory  of  congressional  reconstruction. 
These  cases  held  that  Congress  eu Joyed  no  enlargement  of  Its  powers  under  the 
Constitution  by  the  ratification  of  the  14th  amendment ;  that  the  police  power  of 
the  States  remained  Intact ;  that  Congress  could  not  concern  itself  with  the  civil 
rights  of  Individuals  and  that  the  amendment  was  a  negative  restraint  upon  the 
States,  any  violation  of  which  could  he  tested  only  In  the  courts  by  the  party 
aggrieved. 

RESTORATION  OF  WHITE  RULE 

The  Southern  States  gradually  returned  to  white  Democratic  rule.  By  1875 
only  Louisiana,  South  Carolina,  and  Florida  remained  Republican  and  were  still 
occcupted  by  Federal  troops,  In  the  Hayee-Tllden  presidential  election  of  1876, 
Hayes  was  declared  elected.  The  Democrats  retained  control  of  the  House. 
Hayes  withdrew  the  last  of  the  Federal  troops  from  the  South  in  1877,  and 
Republican-Negro  domination  was  replaced  by  the  Democratic  party  and  the 
Solid  South. 

An  important  factor  In  the  revival  of  white  supremacy  was  the  work  of  the 
Ku  Klux  Klan.  Disfranchised  officers  of  the  Confederate  Army  and  Navy, 
former  State  and  Federal  officials,  merchants  and  planters — In  a  word,  the 
former  ruling  class  of  the  South — In  utter  desperation  organized  this  secret 
society  In  an  effort  to  regain  control  over  the  State  and  county  governments. 
They  rode  at  night  in  hooded  regalia  to  drive  out  the  carpetbagger  and  to  subdue 
the  scalawag  by  methods  which  were  not  ineffective. 

Reconstruction  of  the  South  thus  came  to  an  end.  At  this  time*  the  price  of 
cotton  was  high  and  opportune  y  was  afforded  for  planter  and  Negro  to  seek 
some  sort  of  readjustment  to  return  to  the  laud.  The  Negroes  had  not  traveled 
away  from  their  old  neighborhoods.  The  general  pattern  of  the  new  plantation 
way  of  life  began  to  develop.  The  Negro  returned  to  work  in  the  cotton  fields — 
working  as  he  did  before— but  as  tenant,  on  shares,  or  for  wages.  The  change 
had  been  made  from  the  relationship  of  master  and  slave  to  that  of  employer 
and  employee.  For  a  period  of  over  60  years  there  was  peace  in  the  South 
between  the  white  man  and  the  Negro.  There  had  been  gradually  worked  out 
between  them  a  pr act1  cal  solution  of  race  relations  where  each  understood  the 
other, 

SECOND  BECON&TBUOnON  IN  THE  OFFING 

Today,  however,  economic  and  political  forces  outside  of  the  South  are  respon¬ 
sible  for  a  new  agitation  which  is  becoming  reminiscent  of  that  preceding  and 
following  the  Civil  War.  The  great  industrial  expansion  in  the  North  during 
the  war  of  1014-18  created  a  strong  demand  for  laborers.  Negroes  began  to 
migrate  northward  to  take  these  Jobs.  They  streqjned  Into  large  cities  like  New 
York,  Chicago,  Philadelphia*  Cleveland,  Detroit,  and  Pittsburgh,  and  settled  in 
the  Negro  districts  there.  After  the  war*  they  did  not  return  south*  but  on  the 
contrary,  the  lines  of  migration  were  kept  open  to  the  north.  When  the  depres- 


*§ee  James  Ford  Rhodes.  “History  of  the  United  State*"  vole,  V.  VI,  and  VII;  Joints 
G.  Blaine.  "Twenty  Years  of  Congress/*  vol.  TI.  18&6;  William  A.  Dunning,  "Reconstruct 
tlon— Political  and  Economic";  w,  L,  Fleming,  "Documentary  History  of  Reconstruction"  : 
"Civil  War  and  Reconstruction  in  Alabama”  (l&Ofl)  ;  H+The  Sequel  of  Appomattox"  (1919)  ; 
J.  W.  Garner.  "Reconstruction  In  Mississippi  (1902):  E.  C.  Woolley*  Reconstruction  In 
Georgia"  (1901)  ;  J.  3.  Reynolds,  "Reconstruction  In  South  Carolina1’  (1905)  ;  J.  Q.  de  R. 
Hamilton,  “Reconstruction  in  North  Carolina"  (1918)  *  John  It.  Neal,  "Disunion  and  Re 
construction  In  Tennessee  (1899)  >  James  W,  Fertlg,  "Secession  and  Reconstruction  of 
Tennessee"  (1898)  ;  T.  9.  Staples,  “Reconstruction  In  Arkansas,  1B02-T4"  (1928)  ;  E- 
Loan,  “Reconstruction  in  Louisiana  After  1803"  (1918) ;  C,  W.  Rams  dell,  "Reconstruction 
In  Texas"  (1919), 

*  16  Walk  86. 
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sion  came*  they  lost  Jobs  by  the  thousands*  Under  the  New  Deal,  they  went  on 
relief  nnd  were  supported  out  of  the  Public  Treasury.  This  gave  them  economic 
security.  When  they  came  north*  they  became  qualified  voters*  The  relation¬ 
ship  between  the  relief  roll  and  the  list  of  registered  voters  revealed  Itself. 
During  and  after  the  Second  World  War  this  northward  migration  Increased  and 
with  particular  force  to  the  Pacific  coast  which  made  fundamental  changes  In 
the  population  of  California. 

From  the  clowe  of  the  Civil  Wur  to  11)30,  those  Negroes  In  the  North  who 
eoulcl  vote  always  chose  the  Republican  ticket*  That  was  taken  for  granted* 
But  through  a  series  of  political  manipulations,  the  Negroes  In  the  campaign 
of  1930  went  over  to  the  Democratic  Party  In  a  bloc,  and  there  they  have  re¬ 
mained*  The  white  South  and  the  northern  Negroes  have  voted  In  the  national 
elections  on  the  same  side  since  then* 

Negro  political  leaders  In  the  North  assert  that  the  Negro  bolds  the  balance 
of  power  In  a  number  of  Important  northern  cities.  But  the  question  of  political 
balance  of  power  In  a  national  election  something  of  a  "will  o’  the  wisp"  In 
Industrial  centers  where  there  are  so  many  other  minority  groups.  The  ballot 
being  secret,  the  vote  is  not  subject  to  statistical  treatment*  The  fact  remains, 
however*  that  the  Negro  vote  has  become  a  factor  of  great  importance*  This  Is 
evidenced  by  the  enticements  offered  by  both  major  parties  to  capture  and  hold  It, 

After  going  over  to  the  Democratic  Party,  the  Negroes,  through  their  own 
leaders  and  through  mixed  white  and  Negro  organizations*  began  more  clearly 
bnd:  concretely  to  formulate  a  program  for  equality  with  the  whites*  It  was 
divided  Into  Items  for  Immediate  realization  and  those  for  long-range  accom¬ 
plishment. 

Many  southern  friends  of  the  Negro  were  offering  support  on  a  program  of  this 
sort.  But  after  the  publication  of  Gunnar  Myrdal's  "An  American  Dilemma,” 
the  announcement  of  the  Pour  Freedoms  and  the  Atlantic  Charter,  and  after  Pearl 
Harbor,  the  Negroes  threw  all  their  demands  Into  one  Immediate  objective  to 
be  achieved  as  a  war  measure  during  the  war*  This  Included  the  complete 
abolition  of  segregation  In  all  employ meat  and  the  right  of  manhood  auffrage* 
Great  progress  was  made  but  the  war  ended  before  these  ends  were  realized* 
The  program  has  now  become  a  postwar  objective  and  the  most  significant  politi¬ 
cal  fnet  today  is  that  the  powerful  CIO  has  made  the  Negro  movement  an 
integral  part  of  Its  own  legislative  alms  and  Is  now  actively  engaged  In  organizing 
the  Negroes  In  the  South  to  this  end. 

Volume  after  volume  has  come  from  the  press  since  Pearl  Harbor  on  this 
subject  written  by  Negro  intellectuals  and  their  white  protagonists.  The  tempo 
of  race  tension  Is  quickening,  and  a  radical  program  U  on  the  national  legis* 
la  five  slate  for  enactment.  It  has  the  endorsement  of  both  major  parties*  The 
South  finds  itself  In  the  anomalous  position  of  being  the  sole  support  of  a 
political  party  which  Intends  to  put  her  through  a  second  Reconstruction, 

The  approach  of  those  who  are  advocating  these  measures  for  Negro  advance¬ 
ment  adhere  strictly  to  the  Negro  population  in  the  United  States  where  only 
about  10  percent  of  the  Negroes  in  the  world  reside.  They  Ignore  the  existence 
of  the  90  preen  t*  They  make  no  comparative  studies  of  the  relations  between 
Negroes  and  whites  in  other  countries.  The  long  history  of  the  Negro  In  Africa 
and  his  contact  with  white  people  throughout  the  centuries  provide  valuable 
information  which  bears  on  the  Negro  question  In  America. 

The  Gunnar  Myrdal  report  contains  this  ominous  prophecy ;  "We  have  become 
convinced  in  the  course  of  this  inquiry  that  the  North  is  getting  prepared  for  a 
fundamental  redefinition  of  the  Negro’s  status  in  America*  The  North  will  ac¬ 
cept  It  if  the  change  is  pushed  by  courageous  leadership.  And  the  North  has 
much  more  power  than  the  South*  The  white  South  Is  Itself  a  minority  and  a 
national  problem*  *  *  *  At  this  juncture  the  white  North  Is  moving  in  a  direc¬ 
tion  contrary  to  the  South.  The  white  South  is  becoming  Increasingly  Isolated* 
There  has  not  been  such  a  great  distance  in  the  views  of  the  Negro  problem 
between  the  white  majority  groups  In  the  two  regions  since  Reconstruction* 
Though  It  is  seldom  expressed  clearly,  the  outside  observer  feels  convinced  that 
an  Increasing  number  of  white  northerners  mean  business  this  time*  *  *  *  The 
North  cannot  well  afford  any  longer  to  let  the  white  Southerners  have  their  own 
way  with  the  Negroes  as  completely  a  a  they  have  had,” 1 

Roy  Wilkins,  assistant  secretary  of  the  National  Association  for  the  Advance¬ 
ment  of  Colored  People,  speaking  at  the  33d  Annual  Convention  of  the  NAACP 


*  Gunnar  BTyrdal,  "An  American  Dilemma/*  vol*  2 ,  pp.  1010, 1014* 
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In  Los  Angeles,  said;  ■‘The  Issues  are  clear;  the  stakes  are  great;  the  path  Is 
straight;  the  tensions  are  tremendous;  the  pressure  Is  crushing.  This  Is  our 
anwer  to  the  Ethridges  of  Kentucky,  the  Dabneys  of  Virginia,  the  Graves  of 
Alabama.  This  Is  the  watchword  that  must  go  forward.  We  cannot  give  up 
the  trust* 

On  January  28,  1948,  Harold  B.  Stassen,  In  an  address  In  favor  of  the  FEPC 
bill,  said:  "The  Issue  Is  Intense,  it  Is  emotional.  It  Is  deep.  But  let  us  recognize 
that  the  stakes  are  very  high.  It  is  part  of  the  very  atmosphere  which  will 
determine  the  continuing  peace  and  happiness  of  mankind * 

The  South  Is  at  the  crossroads.  She  la  faced  with  a  great  institutional  ques¬ 
tion.  If  she  does  not  make  a  decision  in  her  own  protection,  he  decision  which 
will  govern  her  will  be  made  by  her  enemies.  However,  the  St  ith  Is  not  defense- 
less  and  she  has  weapons  in  reserve  more  forceful  than  the  temporary  expedient 
of  a  Senate  filibuster.  If  she  cannot  obtain  relief  In  a  new  two-party  allnement, 
she  can,  if  driven  into  political  Isolation,  exert  in  the  electoral  college  a  degree 
of  power  which  will  draw  recognition  and  respect  from  both  of  the  old  parties. 

'Hie  Negro  question  in  America  is  of  the  utmost  Importance  and  is  a  factor 
of  Increasing  disturbance  and  Irritation  to  both  white  and  black.  As  the  Negro 
rises  in  the  social  scale  he  is  met  by  bars  of  Increasing  height  in  the  North  as 
well  as  In  the  South,  He  la  not  wanted  as  an  associate  at  the  top  levels  of  society 
anywhere.  The  higher  his  education,  the  more  refined  his  tastes;  and  the 
greater  his  ambitions,  the  more  bitterly  he  feels  the  "cultural  hell1’  in  which  he 
lives.  Biological  amalgamation  might  as  well  be  dismissed  as  a  solution,  at 
least  so  far  as  the  South  la  concerned.  Migration  to  a  new  49th  state  In  Africa 
under  Federal  sponsorship  is  a  rational  possibility. 

Mr.  Perez.  I  also  have  a  photostat  from  the  pertinent  pages  of  the 
decision  of  Herndon  v*  Lowry  which  I  would  like  to  offer  as  an  ex¬ 
hibit. 

The  Chairman.  It  will  be  copied  into  the  record. 

(The  document  referred  to  was  marked  “Perez  Louisiana  Exhibit 
No.  7W  and  is  as  follows :) 


Exhibit  7 
801  U.S.  242 

Heundoh  w.  Lowry,  Sheriff 
Nos.  474, 476 
Argued  February  8, 1037 
Decided  April  2d,  1037 

1.  Courts  <3=*891  <  3) 

The  scope  of  a  habeas  corpus  proceeding  brought  in  a  state  court  by  one  con* 
victed  in  the  courts  of  such  state  is  a  state  and  not  a  federal  question,  and  where 
the  state  court  treated  the  proceeding  as  properly  raising  Issues  of  federal  con¬ 
stitutional  rights,  United  States  Supreme  Court  haB  jurisdiction  and  such  Issues 
are  open  there. 

2.  Constitutional  law  <§=>274 

The  power  of  a  state  to  abridge  freedom  of  speech  and  of  assembly  Is  the  ex¬ 
ception  rather  than  the  rule,  and  the  penalising  even  of  utterances  of  a  defined 
character  must  find  Its  justification  In  a  measurable  apprehension  of  danger  to 
organized  government  (Const.  Amend.  14) . 

8,  Constitutional  law  €=*274 

If  state  statute  penalizes  Innocent  participation  in  a  meeting  held  with  an  In¬ 
nocent  purpose,  mhrely  because  the  meeting  was  held  under  the  auspices  of  an 
organic Uou,  membership  in  which,  or  the  advocacy  of  whose  principles  is  also 
denounced  as  criminal,  the  law  so  construed  and  applied  goes  beyond  the  power 
to  restrict  abuses  of  freedom  of  speech  and  arbitrarily  denies  that  freedom 
{Const.  Amend,  14) . 


*  Quoted  in  "The  Fighting  South,"  John  Temple  Grave*,  G.  P.  Putnams  Sons,  New  Torta. 
194&P.  133. 

*  Washington  Foat,  Jan.  24, 1946. 
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4-  Constitutional  law  $sa2T4 

Where  a  state  statute  la  so  vague  and  uncertain  a  a  to  make  criminal  an  utter¬ 
ance*  or  an  act  which  may  be  Innocently  said  or  done,  with  no  Intent  to  Induce, 
resort  to  violence*  or  on  the  other  hand  may  be  said  or  done  with  a  purpose 
violently  to  subvert  government*  a  conviction  under  such  a  law  cannot  be  sus¬ 
tained  { Const  Amend,  14)* 

Constitutional  Law  $=»274 

Georgia  statute  defining  offense  of  attempt  to  incite  Insurrection*  construed  to 
apply  to  one  soliciting  members  for  a  political  party*  and  conducting  meetings  of 
a  local  unit  of  that  party*  when  one  of  the  doctrines  of  such  party  established 
by  reference  to  a  document  might  be  said  to  be  the  ultimate  resort  to  violence  at 
some  Indefinite  future  time  against  organized  government*  In  the  absence  of  any 
evidence  that  he  exhibited  such  document  to  any  one*  that  he  brought  the  unlawful 
alms  of  the  parties  to  the  notice  of  others,  that  he  approves  them,  or  that  the 
program  was  conceived  of  by  any  one  as  more  than  an  ultimate  ideal  held  an 
unwarranted  invasion  of  the  right  of  freedom  of  speech  (Code  Ga*  1933*  |(  26-001 
Co  26-904 ;  Const,  Amend*  14 ) * 

0.  Constitutional  law  <3=»274 

Georgia  statute  defining  attempt  to  Incite  insurrection  as  attempt  by  persuasion 
or  otherwise  to  induce  others  to  Join  In  any  combined  resistance  to  lawful  au¬ 
thority  of  the  state*  construed  as  violated  if  the  offender  intended  that  the  insur¬ 
rection  should  happen  at  any  time  within  which  he  might  reasonably  expect  his 
influence  to  continue  to  be  directly  operative  In  causing  such  action  by  those 
whom  he  sought  to  induce*  held  so  vague  and  Indeterminate  respecting  the  stand¬ 
ard  of  guilt  prescribed  as  to  violate  the  freedom  of  speech  and  assembly 
amended  by  the  Fourteenth  Amendment  (Code  Ga*  1933  9(26-901  to  26-904; 
Const  Amend*  14)* 

Mr*  Justices  VAN  DEVANTER*  MoREYNOLDS*  SUTHERLAND  and  SUT¬ 
LER,  dissenting. 


* 

Appeals  from  the  Supreme  Court  of  the  State  of  Georgia* 

Habeas  corpus  by  Angelo  Herndon  against  J*  Lowry*  Cheriff  of  Fulton 
county,  Ga*  An  order  discharging  the  petitioner  was  reversed  by  the  Supreme 
Court  of  Georgia  (182  Ga*  582*  136  S*E*  429)  and  the  petitioner  appeals* 
Reversed  and  remanded* 

[243]  Mr*  Whitney  North  Seymour*  of  New  York  City*  for  appellant* 

Mr*  J.  Walter  Le  Craw*  of  Atlanta*  Ga*,  for  appellee* 

Mr*  Justice  ROBERTS  delivered  the  opinion  of  the  Court* 

The  appellant  claims  his  conviction  in  a  state  court  deprived  him  of  his  liberty 
contrary  to  the  guarantees  of  the  Fourteenth  Amendment  He  assigns  as  error 
the  action  of  the  Supreme  Court  of  Georgia  In  overruling  his  claim  and  refusing 
him  a  dfscharge  upon  habeas  corpus*  The  petition  for  the  writ*  presented  to  the 
superior  court  of  Fulton  county,  asserted  the  appellant  was  unlawfully  detained 
by  the  appellee  as  sheriff  under  the  supposed  authority  of  a  Judgment  pronouncing 
blm  guilty  of  attempting  to  Incite  insurrection,  as  defined  in  section  56  of  the 
Penal  Code  (Code  1933*  926-902),  and  sentencing  him  to  Imprisonment  [244] 
for  not  less  than  eighteen  nor  more  than  twenty  years*  Attached  were  copies  of 
the  Judgment  and  the  Indictment  and  a  statement  of  the  evidence  upon  which  the 
verdict  and  judgment  were  founded*  The  petition  alleged  the  Judgment  and 
sentence  were  void  and  appellants  detention  Illegal  because  the  statute  under 
which  he  was  convicted  denies  and  Illegally  restrains  his  freedom  of  speech  and 
of  assembly  and  Is  too  vague  and  indefinite  to  provide  a  sufficiently  ascertainable 
standard  of  guilt*  and  further  alleged  that  there  had  been  no  adjudication  by  any 
court  of  the  constitutional  validity  of  the  statute  as  applied  to  appellant's  con* 
duct*  A  writ  issued*  The  appellee  answered,  demurred  specially  to*  and  moved 
to  strike*  so  much  of  the  petition  as  Incorporated  the  evidence  taken  at  the  trial* 
At  the  hearing  the  statement  of  the  evidence  was  Idenifled  and  was  conceded  by 
the  appellee  to  be  full  and  accurate*  The  court  denied  the  motion  to  strike,  over¬ 
ruled  the  special  demurrer  and  an  objection  to  the  admission  of  the  trial  record, 
decided  that  the  statute,  as  construed  and  applied  In  the  trial  of  the  appellant, 
did  not  Infringe  his  liberty  of  speech  and  of  assembly,  but  ran  afoul  of  the 
Fourteenth  Amendment  because  too  vhgue  and  Indefinite  to  provide  a  sufficiently 
ascertainable  standard  of  guilt,  and  ordered  the  prisoner's  discharge  from 
custody.  The  appellee  took  the  case  to  the  Supreme  Court  of  Georgia,  assigning 
as  error  the  ruling  upon  his  demurrer,  motion*  and  objection*  and  the  decision 
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against  the  validity  of  the  statute  The  appellant.  In  accordance  with  the  state 
practice,  also  appealed,  assigning  as  error  the  decision  with  respect  to  hla  right 
of  free  speech  and  of  assembly*  The  two  appeals  were  separately  docketed,  but 
considered  In  a  single  opinion  which  reversed  the  Judgment  on  the  appellee's 
appeal  and  affirmed  on  that  of  the  appellant1  concluding:  “Under  [245]  the 
pleadings  and  the  evidence,  which  embraced  the  record  on  the  trial  that  resulted 
in  the  convlction}  the  court  erred,  In  the  habeas  corpus  proceeding,  In  refusing 
to  remand  the  prisoner  to  the  custody  of  the  officers.” 

The  Federal  questions  presented  and  the  manner  In  which  they  arise  appear 
from  the  record  of  appellant's  trial  and  conviction  embodies  in  the  petition, 
and  from  the  opinions  of  the  state  Supreme  Court  In  the  criminal  proceeding- 

At  the  July  'term,  1932,  of  the  superior  court  of  Fulton  county  an  Indictment 
was  returned  charging  against  the  appellant  an  attempt  to  Induce  others 
to  Join  in  combined  resistance  to  the  lawful  authority  of  the  state  with  intent 
to  deny,  to  defeat,  and  to  overthrow  such  authority  by  open  force,  violent  means, 
and  unlawful  acts;  alleging  that  Insurrection  was  intended  to  be  manifested 
and  accomplished  by  unlawful  and  violent  acts.  The  Indictment  specified  that 
the  attempt  was  made  by  calling  and  attending  public  assemblies  and  by  making 
speeches  for  the  purpose  of  organizing  and  establishing  groups  and  combinations 
of  white  and  colored  persons  under  the  name  of  the  Communist  Party  of  Atlanta 
for  the  purpose  of  uniting,  combining,  and  conspiring  to  Incite  riots  and  to  em¬ 
barrass  and  Impede  the  orderly  processes  of  the  courts  and  offering  combined 
resistance  to,  and,  by  force  and  violence,  overthrowing  and  defeating  the  author¬ 
ity  of  the  state:  that  by  speech  and  persuasion*  the  appellant  solicited  and  at¬ 
tempted  to  solicit  persons  to  join*  confederate  with,  and  become  members  of  the 
Communist  Party  and  the  Young  Communist  League  and  introduced  into  the 
state  and  circulated,  aided  and  assisted  in  introducing  and  circulating  booklets* 
papers*  and  other  writings  with  the  same  intent  and  purpose.  The  charge  was 
founded  on  §56  of  the  Penal  Code,  one  of  four  related  sections.  Section  55 
defines  Insurrection,  g  59  defines  an  attempt  to  incite  Insurrection,  $  57  prescribes 
the  death  penalty  for  conviction  of  the  offenses  described  in  the  two  preceding 
sections  unless  the  Jury  shall  recommend  mercy,  and  §58  penalizes,  by  Imprison¬ 
ment,  the  introduction  and  circulation  of  printed  matter  for  the  purpose  of 
inciting  insurrection,  riot,  conspiracy,  etc-  The  sections  are  copied  in  the 
margin. 1 

The  appellant  was  brought  to  trial  and  convicted.  He  appealed  on  the  ground 
that*  under  the  statute  as  construed  by  the  trial  court  In  its  instructions  to  the 
Jury*  there  was  no  evidence  to  sustain  a  verdict  of  guilty*  The  Supreme  Court 
affirmed  the  judgment  upon  a  broader  and  different  construction  o£  the  Act/ 
The  appellant  moved  for  a  rehearing,  contending,  inter  alia,  that,  as  so  con¬ 
strued,  the  statute  violated  the  Fourteenth  Amendment  The  court  refused  to 
pass  upon  the  constitutional  questions  thus  raised,  elaborated  and  explained  its 
construction  of  the  statute  in  its  original  opinion,  and  denied  a  rehearing/  .  The 
appellant  perfected,  an  appeal  to  this  court  claiming  that  he  had  timely  raised 
the  federal  questions  and  we*  therefore,  had  Jurisdiction  to  decide  them.  We 
held  we  were  without  Jurisdiction.0  Upon  his  commitment  to  serve  his  sentence 
he  sought  the. writ  of  habeas  corpus. 

In  the  present  proceeding  the  Superior  Court  and  'Supreme  Court  of  Georgia 
have  considered  and  dlsfposed  of  the  contentions  based  upon  the  Federal  Con¬ 
stitution,  The  scope  of  a  habeas  oorpus  proceeding  in  the  circumstances  dis* 


i 132  Ga.  682,  186  S.E.  42ft,  430. 

*  "66.  Insurrection  shall  consist  in  any  combined  resistance  to  the  lawful  authority  of 
the  State,  with  intent  to  the  den  1*1  thereof,  when  the  same  is  manifested  or  Intended  to  be 
manifested  by  acts  of  violence. 

14 AS.  Any  attempt*  by  perauaeton  or  otherwise-  to  Induce  others  to  join  in  any  combined 
resistance  to  the  lawful  authority  of  the  State  shall  constitute  an  attempt  to  Incite 
insurrection. 

"57-  Any  person  convicted  of  the  offense  of  Insurrection*  or  an  attempt  to  Incite  Insur¬ 
rection,  Ahull  be  punished  with  death:  or*  if  the  Jury  recommend  to  mercy,  confinement  In 
the  penitentiary  for  not  less  than  five  nor  more  than  20  years. 

"58,  If  any  person  shall  bring,  introduce,  print,  or  circulate,  or  cause  to  be  introduced, 
circulated,  or  printed,  or  aid  or  assist,  or  be  In  any  manner  Instrumental  In  bringing, 
Producing,  circulating,  or  printing  within  this  State  ay  paper,  pamphlet,  circular,  or  any 


nor  longer  than  20  years/1  (Georgia  Code,  lftBS,  1 126-001  to  2fr-fl04,  Inclusive.) 

•  Herndon  v.  State,  176  Ga.  832 ;  174  S.E.  097. 

« Herndon  v,  State,  IT  ft  Oft,  097  ;  176  S-tt.  620. 

*  Herndon  v.  Georpto,  l U.&  441* 
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closed  is  a  state  and  not  a  federal  question  and  since  the  state  courts  treated 
the  proceeding  as  properly  raising  Issues  of  federal  constitutional  right,  we 
have  Jurisdiction  and  all  such  issues  are  open  here.  We  must,  then,  Inquire 
whether  the  statute  as  applied  in  the  trial  denied  appellant  rights  safeguarded 
by  the  Fourteenth  Amendment. 

The  evidence  on  which  the  judgment  rests  consists  of  appellant's  admissions 
and  certain  documents  found  in  his  possession*  The  appellant  told  the  state's 
officers  that  some  time  prior  to  his  arrest  he  Joined  the  Communist  Party  In 
Kentucky  and  later  came  to  Atlanta  as  a  paid  organizer  for  the  party,  his  duties 
being  to  call  meetings,  to  educate  and  disseminate  information  respecting  the 
party,  to  distribute  literature,  to  secure  members,  and  to  work  up  an  organization 
of  the  party  In  Atlanta ;  and  that  he  had  held  or  attended  three  meetings  called 
by  him.  He  made  no  further  admission  as  to  what  he  did  as  an  organizer,  or 
wlmt  he  said  or  did  at  the  meetings.  When  arrested  he  carried  a  box  containing 
documents.  After  he  was  arrested  he  conducted  the  officers  to  his  room  where 
additional  documents  and  bundles  of  newspapers  and  periodicals  were  found, 
which  be  stated  were  sent  him  from  the  headquarters  of  the  Communist  Party 
in  New  York.  He  gave  the  names  of  persons  who  were  members  of  the  organiza¬ 
tion  In  Atlanta,  and  stated  he  had  only  five  or  six  actual  members  at  the  time  of 
his  apprehension,  The  stubs  of  membership  books  found  in  the  box  indicated 
he  had  enrolled  more  members  than  he  stated.  There  was  no  evidence  that  he  had 
distributed  any  of  the  material  carried  on  his  person  and  found  in  bis  room,  or 
had  taken  any  of  it  to  meetings,  save  two  circulars  or  appeals  respecting  county 
relief  which  are  confessedly  innocuous. 

The  newspapers,  pamphlets,  periodicals,  and  other  documents  found  In  his 
room  were,  so  he  stated*  intended  for  distribution  at  his  meetings,  These  the 
appellee  concedes  were  not  introduced  in  evidence.  Certain  documents  In  his 
possession  when  he  was  arrested  were  placed  in  evidence*  They  fall  Into  five 
classes:  drat*  receipt  books  showing  receipts  of  small  sums  of  money,  pads  con¬ 
taining  certificates  of  contributions  to  the  Communist  Party's  Presidential 
Election  Campaign  Fund,  receipts  for  rent  of  a  post  office  box,  and  Communist 
Party  membership  books;  secondly,  printed  matter  consisting  of  magazines, 
pamphlets,  and  copies  of  the  "Daily  Worker,"  4tyled  the  “Central  Organ  of 
the  Communist  Party,1’  and  the  “Southern  Worker/*  also,  apparently,  an  official 
newspaper  of  the  party;  thirdly,  two  books,  one! “Life  and  Struggles  of  Negro 
Toilers/1  by  George  Pndmore,  and  the  other  “Communism  and  Chrlstlanism 
Analyzed  and  Contrasted  from  the  Marxian  and  Darwinian  Points  of  View” 
by  Rt.  Rev.  William  Montgomery  Brown,  D.D. ;  fourthly,  transcripts  of  minutes 
of  meetings  apparently  held  In  Atlanta;  fifthly,  qvo  circulars,  one  of  which  was 
prepared  by  the  appellant  and  both  of  which  had  been  circulated  by  him  in  Fulton 
County.  All  of  these  may  be  dismissed  as  irrelevant  except  those  falling  within 
the  first  and  second  groups.  No  inference  can  be  drawn  from  the  possession 
of  the  books  mentioned,  either  that  they  embodied  the  doctrines  of  the  Com¬ 
munist  Party  or  that  they  represented  views  advocated  by  the  appellant.  The 
minutes  of  meetings  contain  nothing  indicating  the  purposes  of  the  organi¬ 
zation  or  any  intent  to  overthrow  organized  government ;  on  the  contary*  they 
indicate  merely  discussion  of  relief  for  the  unemployed.  The  two  circulars, 
admittedly  distributed  by  the  appellant,  had  nothing  to  do  with  the  Communist 
Party,  its  aims  or  purposes,  and  were  not  appeals  to  join  the  party  but  were 
concerned  with  unemployment  relief  in  the  county  and  included  appeals  to  the 
white  and  Negro  unemployed  to  organize  and  represent  the  need  for  further 
county  aid.  They  were  characterized  by  the  Supreme  Court  of  Georgia  as 
“more  or  less  harmless/1 

The  documents  of  the  first  class  disclose  the  activity  of  the  appellant  as  an 
organize r  but,  in  this  respect,  add  nothing  to  his  admissions. 

The  matter  appearing  upon  the  membership  blanks  fa  Innocent  upon  Its  face 
however  foolish  and  pernicious  the  alms  it  suggests.  Under  the  heading  “What 
lathe  Communist  Party?”  this  appears : 

'  The  Party  Is  the  vanguard  of  the  working  class  and  consists  of  the  best,  most 
class  conscious,  most  active*  the  most  courageous  members  of  that  class.  It 
Incorporates  the  whole  body  of  experience  of  the  proletarian  struggle,  basing 
itself  upon  the  revolutionary  theory  of  Marxism  and  representing  the  general  and 
lasting  interests  of  the  whole  of  the  working  class,  the  Party  personifies  the  unity 
of  proletarian  principles,  of  proletarian  will  and  of  proletarian  revolutionary 
action. 
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“We  are  the  Party  of  the  working  class.  Consequently,  nearly  the  whole  of 
that  class  (In  time  of  war  and  civil  war,  the  whole  of  that  class)  should  work 
under  the  guidance  of  our  Party,  should  create  the  closest  contacts  with  our 
Party/' 

This  vague  declaration  falls  short  of  an  attempt  to  bring  about  Insurrection 
either  immediately  or  within  a  reasonable  time  but  amounts  merely  to  a  state¬ 
ment  of  ultimate  Ideals*  The  blanks,  however,  Indicate  more  specific  alms  for 
which  members  of  the  Communist  Party  are  to  vote.  They  are  to  vote  Communist 
for 

"1.  Unemployment  and  Social  Insurance  at  the  expense  of  the  State  and 
employers 

“2.  Against  Hoover's  wage-cutting  policy. 

"3*  Emergency  relief  for  the  poor  farmers  without  restrictions  by  the  Govern¬ 
ment  and  banks;  exemption  of  poor  farmers  from  taxes  and  from  forced  collec¬ 
tion  of  rents  or  debts. 

“4.  Equal  rights  for  the  Negroes  and  self-determination  for  the  Black  Belt 

“5.  Against  capitalistic  terror:  against  all  forms  of  suppresion  of  the  political 
rights  of  the  workers, 

"0*  Against  imperialist  war;  for  the  defense  of  the  Chinese  people  and  of 
the  Soviet  Union,” 

None  of  these  aims  is  criminal  upon  its  face.  As  to  one*  the  fourth,  the  claim 
Is  that  criminality  may  be  found  because  of  extrinsic  facts.  Those  facts  consist 
of  possession  by  appellant  of  booklets  and  other  literature  of  the  second  class 
illustrating  the  party  doctrines.  The  state  contends  these  show  that  the 
purposes  of  the  Communist  Party  were  forcible  subversion  of  the  lawful  au¬ 
thority  of  Georgia.  They  contain,  Inter  alia*  statements  to  the  effect  that 
the  party  bases  Itself  upon  the  revolutionary  theory  of  Marxism,  opposes  “bosses' 
wars,”  approves  of  the  Soviet  Unfon,  and  desires  the  “smashing”  of  the  Na¬ 
tional  Guard,  the  O.M.T,C..and  the  B.O.T.C. 

A  booklet  entitled  “The  Communist  Position  on  the  Negro  Question,” 
on  the  cover  of  which  appears  a  map  of  the  United  States  having  a  dark 
belt  across  certain  Southern  states  and  the  [251]  phrase  “Self-Determination 
for  the  Black  Belt.”  *  *  *  affirms  that  the  source  of  the  Communist  slogan 
'flight  of  Self-Determination  of  the  Negroes  In  the  Black  Belt”  Is  a  resolu¬ 
tion  of  the  Communist  International  on  the  Negro  question  In  the  United 
States  adopted  fn  1030,  which  states  that  the  Communist  Party  In  the 
United  States  has  been  actively  at  temping  to  win  Increasing  sympathy 
among  the  negro  population,  that  certain  things  have  been  advocated  for 
the  benefit  of  the  Negroes  In  the  Northern  states,  but  that  In  the  Southern 
portion  of  the  United  States  the  Communist  slogan  must  be  “The  right  of 
Self-Determination  of  the  Negroes  In  the  Black  Belt.”  The  resolution 
defines  the  meaning  of  the  slogan  as : 

(a)  Confiscation  of  the  landed  property  of  the  white  landowners  and 
capitalists  for  the  benefit  of  the  negro  farmers  *  *  *  Without  this  revolu¬ 
tionary  measure,  without  the  agrarian  revolution,  the  right  of  self-determi¬ 
nation  of  the  Negro  population  would  be  only  a  Utopia- or,  at  best,  would 
remain  only  on  paper  without  changing  in  any  way  the  actual  enslavement. 

(b)  Establishment  of  the  State  Unity  of  the  Black  Belt.  *  *  *  If  the  right 
of  self-determination  of  the  Negroes  is  to  be  put  into  force,  it  is  necessary 
wherever  possible  to  bring  together  into  one  governmental  unit  all  districts  of 
the  South,  where  the  majority  of  the  settled  population  consists  of 
negroes.  *  *  * 

(c)  Right  of  Self-Determining.  This  mean a  complete  and  unlimited 
right  of  the  negro  majority  to  exercise  governmental  authority  in  the  entire 
territory  of  the  Bloch  Belt*  as  well  as  to  decide  upon  the  relations  between 
their  territory  and  other  nations ,  particularly  the  United  States.  *  *  * 
First  of  all,  true  right  of  self-determination  means  that  the  negro  majority 
and  not  the  white  minority  in  the  entire  territory  of  the  administratively 
[252]  united  Black  Belt  exercises  the  right  of  administering  governmental , 
legislative  and  judicial  authority .  At  the  present  time  all  this  power  is  con¬ 
centrated  In  the  hands  of  the  white  bourgeoisie  and  landlords.  It  fa  they  who 
appoint  all  officials,  it  is  they  who  dispose  of  public  property,  It  Is  they 
who  determine  the  taxes,  It  Is  they  who  govern  and  make  the  laws.  There¬ 
fore,  the  overthrow  of  this  class  rule  in  the  Black  Belt  Is  unconditionally 
necessary  in  the  struggle  for  the  negroes*  right  to  self-determination,  Thie* 
however*  means  at  the  same  time  ffpp  gpgfthrow  of  the  yoke  of  American 
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impertottitm  in  the  Black  Belt  on  which  the  forces  of  the  local  white  bour¬ 
geoisie  depend ,  Only  In  tbfs  way,  ony  If  the  negro  population  of  the  Black 
Belt  wins  Its  freedom  from  American  Imperialism  even  to  the  point  of  de¬ 
ciding  itself  the  relations  between  Its  country  and  other  governments,  espe- 
dally  the  United  States,  will  it  win  real  and  complete  self -determination 
One  should  demand  from  the  beginning  that  no  armed  forces  of  American  im* 
perlalism  should  remain  on  the  territory  of  the  Black  Belt*  f Emphasis 
supplied.] 

Further  statements  appearing  in  the  pamphlet  are ; 

Even  if  the  situation  does  not  yet  warrant  the  raising  of  the  question 
of  uprising,  one  should  not  limit  oneself  at  present  to  propaganda  for  the 
demand  u Right  to  Self-Determinations'  but  should  organize  mass  actions, 
such  as  demonstrations,  strikes,  boycott  movements,  etc .  [Emphasis 
supplied*] 

One  cannot  deny  that  it  fa  just  possible  for  the  negro  population  of  the 
Black  Belt  to  win  the  right  to  self-determination  during  capitalism;  but 
it  is  perfectly  clear  and  indubitable  that  this  is  possible  only  through  suc¬ 
cessful  revolutionary  struggle  for  power  against  the  American  bourgeoisie, 
through  wresting  the  negroes’  right  of  self-determination  from  American 
imperialism.  Thus,  the  slogan  of  right  to  self-determination  Is  a  real 
slogan  of  National  Rebellion  which,  to  be  considered  as  such,  need  not  be 
[258]  supplemented  by  proclaiming  struggle  for  the  complete  separation  of 
the  negro  zone,  at  least  not  at  present 

There  is  more  of  the  same  purport,  particularly  evidence  to  the  “revolu¬ 
tionary  trade  unions  in  the  South,’1  “revolutionary  struggle  against  the 
ruling  white  bourgeoisie,”  and  “revolutionary  program  of  the  Communist 
Party" 

Mr.  P ebez,  Mr,  Chairman,  I  greatly  appreciate  the  opportunity  of 
appearing  before  your  committee.  I  hope  I  have  covered  the  subject. 
I  would  Be  glad  to  answer  any  questions  which  members  of  the  com¬ 
mittee  may  want  to  put  tome. 

(The  complete  statement  of  Mr.  Perez  follows :) 

Brier  to  the  Senate  Judiciary  Committee  oh  S.  1504  To  Prascftinc  Votes 

Qualifications  by  Judge  L.  H.  Perez,  Refaksenttog  Gov.  John  j.  McKetthen, 

of  Louisiana 

The  purpose  of  this  statement,  I  submit,  Is  to  show  the  unconstltutlonallty 
of  this  place  of  legislation  and:  to  point  out  Its  dangers  to  our  American  democratic 
system, 

"At  the  time  the  Constitution  was  framed,  it  provided  for  only  a  limited 
franchise,"  according  to  University  of  Chicago  Law  Professor  Philip  Kurland, 
and  all  legal  authorities. 

The  first  paragraph  of  article  I,  section  2,  of  the  U,S,  Constitution,  reads 
as  follows : 

4 The  States,  In  prescribing  the  qualifications  of  voters  for  the  most  numerous 
branch  of  their  own  legislatures,  do  not  do  this  with  reference  to  the  election 
for  Members  of  Congress.  Nor  can  they  prescribe  the  qualification  for  voters 
for  those  eo  nomine.  They  define  who  are  to  vote  for  the  popular  branch  of 
their  own  legislature,  and  the  Constitution  of  the  United  States  soya  the  same 
persons  shall  vote  for  Members  of  Congress  in  that  State.  It  adopts  the  qualifica¬ 
tion  thus  furnished  as  the  qualification  of  its  own  electors  for  Members  of  Con- 
grass*  It  is  dot  true,  therefore,  that  elector?1  for  Members  of  Congress  owe  their 
right  to  vote  to  the  State  law  In  any  sense  which  makes  the  exercise  of  the 
right  to  depend  exclusively  on  the  law  of  the  State.  B®  parte  Yarborough  <Ga* 
1884)  4  Sup.  Ct  152,  110  U.S.  063,  28  L.  Ed.  274,  See  also,  United  States  v, 
Mosley  (Okla.  1015)  36  Sup.  Ct.  004,  238  U.S.  383, 50  L.  Ed.  1355 ;  Felte  v.  United 
States  (C.O.A,  La.  1911)  186  F.  685." 

This  article  has  universally  been  Interpreted  to  mean  that  the  subject  of 
voter  qualifications  is  left  entirely  up  to  the  States.  The  only  limitation  Is  that 
there  shall  be  no  discrimination  because  ^of  race,  color,  or  previous  condition  of 
servitude. 

The  17th  amendment  to  the  Constitution  repeats  the  language  of  article  I, 
section 2,  and  reads: 
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"The  electors  in  each  State  shall  have  the  qual Ideations  requisite  for  electors 
In  the  moat  numerous  branch  of  the  State  legislature." 

This  language  of  the  Constitution  was  clearly  Interpreted  by  the  Supreme 
Court  of  the  United  States  in  E$  parte  Yarborough,  110  U.S.  663,  4  Sup-  Ct. 
152,  28  L.  Ed.  274  ( 1884 ) ,  as  follows  : 

"The  States  in  prescribing  the  qualifications  of  voters  for  the  most  numerous 
branch  of  thefr  own  legislatures,  do  not  do  this  with  reference  to  the  election  for 
Members  of  Congress.  Nor  can  they  prescribe  the  qualification  for  voters  for 
those  eo  nomine.  They  define  who  are  to  rote  for  the  popular  branch  of  their  own 
legislature,  and  the  Constitution  of  the  United  States  says  the  same  persons 
shall  rote  for  Members  of  Congress  In  that  State.  It  adopts  the  qualification 
thus  furnished  as  the  qualification  of  its  own  electors  for  Members  of  Congress-" 

The  Court  went  on  to  say  that  the  15th  amendment  substantially  confers 
upon  the  Negro  the  right  to  rote. 

In  Pope  v-  Williams,  133  U.S.  621,  24  Sup.  Ct.  573,  43  L,  Ed.  S17,  the  Supremo 
Court  of  the  United  States  said : 

"The  simple  matter  to  be  herein  determined  Is  whether,  with  reference  to  the 
exercise  of  the  privilege  of  voting  in  Maryland,  the  legislature  of  that  State 
had  the  legal  right  to  provide  that  a  person  coming  into  the  State  to  reside 
should  make  the  declaration  of  intent  a  year  before  he  should  have  the  right  to 
he  registered  as  a  voter  of  the  State.  The  privilege  to  vote  in  any  State  is 
not  given  by  the  federal  Constitution,  or  by  any  of  Its  amendments.  It  la  not  a 
privilege  springing  from  citizenship  of  the  United  States.  Jffnor  v.  Happer&ett, 
21  Wall.  162,  22  L.  Ed.  627.  It  may  not  be  refused  on  account  of  race,  color,  or 
previous  condition  of  servitude*  but  it  does  not  follow  from  mere  citizenship 
of  the  United  States,  In  other  words,  the  privilege  to  vote  in  a  State  is  within 
the  furisdietion  of  the  State  itself ,  to  be  exercised  as  the  State  map  direct ,  and 
upon  such  terms  as  to  it  may  seem  proper ,  provided ,  of  course,  no  discrimination 
is  made  between  individuals ,  in  violation  of  the  Federal  Constitution {Em¬ 
phasis  added.)  , 

The  Court  went  on  to  say  "the  right  of  a  State  to  legislate  upon  a  subject 
of  the  elective  franchise  as  to  It  may  seem  good,  subject  to  the  conditions  already 
stated,  we  believe,  unassailable." 

In  Snowden  v.  Hughes ,  321  U.S.  1,  88  L.  Ed;  497  (1943),  the  Court  said  "the 
right  to  become  a  candidate  for  State  office,  like  the  right  to  rote  for  election 
for  State  officers,  Is  a  right  or  privilege  of  State  citizenship,  not  of  national 
citizenship  *  * 

More  recently  In  the  case  of  Lassiter  v,  North  Hampton  County  Board  of  Elec¬ 
tions,  mo  U.S.  45,  3  L.  Ed.  2d  1072,  T9  Sup.  Ct.  985  (June  8,  1959),  Mr.  Justice 
Douglas,  speaking  for  a  unanimous  Supreme  Court,  said ; 

"We  come  then  to  the  question  whether  a  State  may  consistently  with  the 
14th  and  17th  amendments  apply  a  literacy  test  to  all  voters  irrespective  of  race 
or  color.  The  Court  in  Quinn  v.  United  States,  supra  (238  U.S,  at  366),  disposed 
of  the  question  in  a  few  words,  'No  time  need  be  spent  on  the  question  of  the 
validity  of  the  literacy  test  considered  alone  since  as  we  hare  seen  Its  establish¬ 
ment  was  but  the  exercise  by  the  State  of  a  lawful  power  rested  In  it  not  sub¬ 
ject  to  our  supervision,  and  indeed,  its  validity  Is  admitted.’ 

"The  States  have  long  been  held  to  bare  broad  powers  to  determine  the  condi¬ 
tions  under  which  the  right  of  suffrage  may  be  exercised.  Pope  v.  Williams ,  193 
U.S.  621,  633,  48  L  Ed.  817,  822,  24  Sup.  Ct.  573;  Mason  v.  Missouri,  179  U.S. 
328,  335.  45  L.  Ed.  214,  220,  21  Sup.  Ct.  125,  absent  of  course  the  discrimination 
which  the  Constitution  condemns.  Article  1,  section^  of  the  Constitution  in  its 
provision  for  the  election  of  Members  of  the  House  of  Representatives  and  the 
17th  amendment  In  Its  provision  for  the  election  of  Senators  provide  that  officials 
will  be  chosen  ‘by  the  people.*  Each  provision  goes  on  to  state  that  *tbe  electors 
In  each  State  shall  have  the  qualifications  requisite  for  electors  of  the  most 
numerous  branch  of  the  State  legislature/  So  white  the  right  of  suffrage  la  es¬ 
tablished  and  guaranteed  by  the  Constitution  (E<t  parte  Yarbrough,  110  U.S. 
651,  063-665,  28  L.  Ed.  274,  278,  279,  4  Supw  Ct.  152:  Smith  V,  AUvrlffht,  321 
U.S,  649,  661,  062,  88  L.  Ed.  987,  995.  996,  64  Sup.  Ct,  757,  151  A.L.R.  1110)  It  is 
subject  to  the  Imposition  of  State  standards  which  are  not  discriminatory  and 
which  do  not  contravene  any  restriction  that  Congress,  acting  pursuant  to  its 
constitutional  powers,  has  Imposed,  See  United  States  v.  Classic,  313  U.S.  299, 
315.  85  L.  Ed.  1368-  1377,  01  Sup.  Ct,  1031.  While  section  2  of  the  14th  amend¬ 
ment,  which  provides  for  apportionment  of  Representatives  among  the  States 
according  to  their  respective  numbers  counting  the  whole  number  of  persons  In 
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each  State  (except  Indiana  not  taxed),  speaks  of  'the  right  to  vote,1  the  right 
protected  'refers  to  the  right  to  vote  as  established  by  the  laws  and  constitution 
of  the  State/  McPherson  v.  Blacker,  146  IT.3,  1,  39,  36  L,  Ed.  S60t  678, 13  Sup  Ct. 
3. 

"We  dq  not  suggest  that  any  standards  which  a  State  desires  to  adopt  may  be 
required  of  voters.  But  there  is  wide  scope  for  exercise  of  its  jurisdictions 
Residence  requirements*  age,  previous  criminal  record  (Dovi*  v,  Season,  183 
17.  S.  333,  343-347,  33  L,  Ed.  687,  641,  642*  10  Sup,  Ct,  299)  are  obvious  examples 
Indicating  factors  which  a  State  may  take  Into  consideration  In  determining 
the  qualifications  of  voters.  The  ability  to  read  and  write  likewise  has  some 
relation  to  standards  of  the  ballot.  Literacy  and  illiteracy  are  neutral  on  race* 
creed*  color,  and  sex*  as  reports  around  the  world  show*  Literacy  and  intelligence 
are  obviously  not  synonymous.  Illiterate  people  may  be  Intelligent  voters-  Yet 
in  our  society  where  newspapers,  periodicals!  books*  and  other  printed  matter 
canvass  and  debate  campaign  Issues*  a  State  might  conclude  that  only  those 
who  are  literate  should  exercise  the  franchise,  Cf,  Franklin  v.  Harper,  20S  Ga, 
779*  35  S.E,  2d  221,  app,  dlsmd,  380  U.S.  946*  04  L,  Ed.  1361*  70  Sup,  Ct 
804,  It  was  said  last  century  in  Massachusetts  that  a  literacy  test  was  designed 
to  Insure  an  'independent  and  intelligent'  exercise  of  the  right  of  suffrage.  Stone 
v ,  Smith ,  159  Mass,  413*  414,  34  N,E,  521,  North  Carolina  agrees.  We  do  not 
sit  In  judgment  on  the  wisdom  of  that  policy.  We  cannot  say,  however*  that  It  is 
not  an  allowable  one  measured  by  constitutional  standards/* 

The  Court  concluded : 

“Certainly  we  cannot  condemn  it  on  its  face  as  a  device  unrelated  to  the  desire 
of  North  Carolina  to  raise  the  standards  for  people  of  all  races  who  cast  the 
ballot/' 

The  10th  amendment  of  the  Constitution  of  the  United  States  reads  as  follows ; 

"The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  pro¬ 
hibited  by  It  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the 
people/’ 

Section  1  of  the  24th  amendment  of  the  Constitution  of  the  United  States 
reads  as  follows : 

"The  right  of  citizens  of  the  United  States  to  vote  in  any  primary  or  other 
election  for  President  or  Vice  President,  for  electors  for  President  or  Vice  Presi¬ 
dent*  or  for  Senator  or  Representative  In  Congress*  shall  not  be  denied  or 
Abridged  by  the  United  States  or  any  State  by  reason  of  failure  to  pay  any  poll 
tax  or  other  tax/' 

According  to  Attorney  General  Nicholas  Katzenbacb,  "this  bill  applies  to  every 
kind  of  election.  Federal*  State,  and  local,  including  primaries/1  The  formula 
used  Is  calculated  to  attack  the  States  of  Mississippi*  Alabama,  Louisiana* 
Georgia,  South  Carolina,  Virginia,  and  34  counties  in  North  Carolina.  An  article 
in  Time  magazine*  volume  85*  number  13*  March  26, 1965*  page  23*  mentions  that 
the  formula  catches  "Innocent  Ash,”  one  county  In  Maine,  one  county  In  Idaho* 
one  county  in  Arizona*  and  the  State  of  Alaska,  According  to  that  article*  Mr, 
Katzenbacb  stated  "as  far  as  I  know*  it  may  have  snowed  in  Maine  on  election 
day*  and  that  Is  why  they  had  a  low  turnout.”  These  counties  and  Alaska  would 
be  Immediately  excluded,  thereby  placing  the  full  force  and  effect  of  this  vindic¬ 
tive  legislation  against  seven  Southern  States.  It  Is  not  by  coincidence  that  these 
States  registered  a  large  vote  against  the  President  of  the  United  States,  Time 
magazine*  in  the  above  article,  states  that  It  Is  "by  no  coincidence  that  the  formula 
Is  calculated  to  attack"  these  seven  Southern  States, 

Whenever  the  word  registration  Is  used  in  any  decision  of  the  U,S,  Supreme 
Court*  it  always  refers  to  "qua  11  fled  applicants  for  registration/1  This  bill  is 
designed  to  place  unqualified  applicants  on  the  registration  rolls  of  the  mentioned 
States.  This*  according  to  the  bill*  will  be  accomplished  by  the  removal  of  any 
literacy  test  and  the  replacement  of  local  registrars  with  Federal  registrar*, 
solely  at  the  discretion  of  the  Attorney  General,  The  purpose  and  effect  of  this 
hill  Is  to  water  down  the  value  of  the  qualified  registrant  or  qualified  voter  In 
these  States.  The  value  of  the  qualified  voter  in  these  States  will  not  be  equal 
to  the  value  of  the  qualified  voters  in  other  States  or  In  the  Individual  States. 
If  one  unqualified  voter  fa  placed  on  the  roll  for  every  qualified  voter*  then  the 
qualified  voter  has  one-half  of  a  vote.  J 

In  Reynolds  v.  Sim,  12  I*.  Ed,  2d  506*  decided  June  15*  1964*  the  Court  said 
"it  has  been  repeatedly  recognized  that  all  qualified  voters  have  a  constitutionally 
protected  right  to  vote/’  Again*  the  Court  said  "the  concept  of  'we  the  people' 
under  the  Constitution*  visualises  no  preferred  class  of  voters  but,  equality 
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among  those  who  meet  the  basic  Qualifications*  The  Idea  that  every  voter  la 
equal  to  every  other  voter  In  his  State,  when  be  casts  his  ballot  •  *  *  underlies 
many  of  our  decisions/'  Further,  the  Court  said  "to  the  extent  that  a  citizen's 
right  to  vote  is  debased,  he  Is  that  much  less  a  citizen/'  His  vote  cannot  be  diluted 
and  any  law  that  dilutes  bis  vote  is  unconstitutional.  The  Court  said  "this  Is  the 
dear  and  strong  command  of  our  Constitution's  equal  protection  clause/' 

The  above  principles  were  set  fortb  In  the  reapportionment  decisions  of  the 
Supreme  Court*  One  person,  on©  vote,  not  one-half  of  one  vote* 

Turning  to  the  State  of  Louisiana,  we  find  that  the  constitutionality  of  the 
application  form  la  presently  being  considered  by  a  three-judge  Federal  court. 
This  application  has  been  held  by  the  Federal  court  to  be  a  literacy  test.  When 
this  case  was  argued  before  the  court,  the  Honorable  John  Hoar,  Chief  of  the 
Civil  Bights  Division  of  the  U.S.  Justice  Department,  In  his  opening  oral  argu¬ 
ment,  conceded  that  under  the  Constitution,  Louisiana  had  the  right  to  require 
that  a  voter  be  literate.  This  bill  would,  in  effect,  do  away  with  such  require¬ 
ment*  It  tooh  Louisiana  many  years  to  require  literacy*  This  requirement  was 
bitterly  opposed  Id  the  legislature  by,  and  at  times  successfully,  by  the  French- 
speaking  parishes  of  southwest  Louisian,  where  there  was  a  high  rate  of  illiteracy. 
The  requirement  bad  nothing  to  do  with  race,  but  was  an  effort  to  sincerely  up¬ 
grade  the  electorate.  This  effort  should  be  complimented,  not  condemned*  A 
more  Informed  electorate  will,  naturally,  cast  a  more  Informed  vote. 

The  requirement  of  the  bill  to  force  litigation  In  the  U.S.  District  Court  in  the 
District  of  Columbia  is  not  only  shocking  to  our  conscience,  but  contrary  to  the 
Constitution.  Everyone  is  presumed  Innocent  until  proven  guilty ;  but  this  legis¬ 
lation  presumes  that  the  seven  Southern  States  are  guilty  until  they  prove 
themselves  Innocent  Thfa  legislation  shifts  the  burden  of  proof  from  one  party 
to  another  and  forces  that  party  to  litigate  In  a  foreign  court  and  requires  the 
removal  of  witnesses  to  that  foreign  court*  Article  VII  of  the  Constitution 
provides  that  in  suits  ait  common  law,  the  right  of  trial  by  jury  shall  be  preserved 
and  no  fact  tried  by  a  Jury  shall  be  otherwise  reexamined  In  any  court  of  the 
United  Stated  *  *  *.  That  article  does  not  mean  a  jury  tn  only  one  place  in 
the  United  States,  the  District  of  Columbia. 

The  statements  of  the  Attorney  General  before  the  House  Judiciary  Committee 
on  the  proposed  voting  rights  bill  of  1969  not  only  contains  many  typical  in¬ 
accuracies,  but  la  false  in  many  resperts*  He  complains  that  he  has  instituted 
many  proceedings  In  the  Federal  court  and  lost  these  proceedings  after  trial 
and  appeal.  This,  In  itself,  should  be  evidence  of  the  fact  that  he  and  hjg 
predecessors  In  office  were  totally  wrong  In  their  unfair  accusations  as  he  was  in 
his  accusations  of  March  18, 1905.  He  mentions  that  the  1960  Civil  Bights  Act 
provides  for  the  court  to  report  a  Federal  registrar  when  a  pattern  or  practice 
of  discrimination  is  found.  He  fails  to  mention  that  he  has  many  times  sought 
a  Federal  registrar  and  has  always  failed  because  the  law  and  evidence  was  to 
the  contrary*  Having  failed  to  convince  the  courts  of  the  United  States,  In* 
eluding  the  U.S*  5th  Circuit  Court  of  Appeals,  which  bends  over  backwards  to 
assist  him  in  hf  a  litigation,  he  now  seeks  to  have  the  authority  for  him  to  appoint 
these  registrars*  He  testified  that  the  courts  were  wrong,  but  the  truth  of  the 
matter  fs  that  he  Is  wrong.  He  cites  statistics  which  his  employees  have,  cited 
before  the  courts,  but  he  fails  to  mention  that  an  eminently  qualified  demog¬ 
rapher  testified  that  the  statistics  used  by  the  Justice  Department  were  "a 
dishonest  way  to  present  fads*'' 

It  Is  one  thing  to  grant  jowor  to  the  Court,  who.are  appointed  for  life  and 
do  not  owe  political  allegiance,  but  it  is  entirely  another  thing  to  give  these 
same  powers  to  administrative  personnel  serving  at  the  will  of  their  political 
supervisor.  To  clothe  the  United  States  Justice  Department  with  the  power 
that  this  bill  seeks  to  do  would  make  police  states  out  of  the  seven  Southern 
States  mentioned*  The  Attorney  General  does  not  like  me,  personally,  and 
undoubtedly  will  appoint  a  Federal  officer  as  registrar  In  the  parish  where  I  am 
president  of  the  commission  council*  This  will  be  done  in  spite  of  the  fact 
that  fbe  U*S*  district  court  has  held  that  there  is  no  discrimination  In  my  parish. 
In  spite  of  the  fact  that  the  entire  system  of  registration  In  my  parish  Is  under 
he  direct  supervision  of  the  U,S*  district  court  with  monthly  reports  made  to  that 
court;  and  in  spite  of  the  fact  that  the  U.S*  district  court  finds  no  fault  what* 
soever  with  registration  in  Plaquemines  Parish*  These  findings  were  made  after 
a  lengthy  trial  wherein  the  Justice  Department  sought  to  hare  a  Federal  registrar 
appointed* 

The  Attorney  General  says  that  he  will  act  upon  the  "meritorious  complaints 
In  writing  from  20  residents,  and  thait  this  is  Justice  and  protection/'  In  my 
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parish,  not  only  was  there  a  complaint  from  one  registrant.  but  that  registrant 
testified  tinder  oath  before  the  Civil  Rights  Commission  that  he  had  been  txnduly 
denied  registration.  In  subsequent  Federal  litigation,  that  same  resident  ad* 
mltted  that  he  had  lied  In  previous  sworn  testimony*  Naturally,  this  Justice 
Department  refused  to  prosecute  him  for  perjury  hut  he  would  be  considered  a 
meritorious  complainant* 

The  bill,  according  to  the  Attorney  General,  provides  that  the  Federal  regis¬ 
trar  will  resUter  all  persona  having  the  qualifications  of  age,  citizenship  and 
residence.  The  bill  seeks  to  set  aside  any  requirement  of  the  objective  determi¬ 
nation  of  good  moral  character*  For  instance,  in  Louisiana,  the  application 
form,  provides  that  a  person  Is  not  convicted  of  a  felony  without  receiving  a 
pardon ;  that  a  person  shall  not  have  been  convicted  of  more  than  one  misde¬ 
meanor  and  sentenced  to  a  term  of  90  days  in  jail,  other  than  traffic  or  game  viola¬ 
tion  within  6  years;  that  a  person  shall  not  have  been  convicted  of  any  mis¬ 
demeanor  and  sentenced  to  a  term  of  6  months  or  more  in  jail  within  1  year; 
that  a  person  shall  not  have  lived  with  another  in  common-law  marriage  within 
5  years,  nor  given  birth  to  an  illegitimate  child  within  that  period.  Misde¬ 
meanors  are  numerous  In  Louisiana.  I  served  as  district  attorney  for  many 
years  and  I  feel  that  I  am  qualified  to  say  that  persons  convicted  of  some 
misdemeanors  are  clearly  not  persons  of  good  moral  character.  In  Louisiana, 
common-law  marriage  Is  not  only  prohibited,  but  Is  a  crime.  Every  State  has 
had  the  problem  of  illegitimate  births  becoming  more  prevalent  with  the  result 
a  cost  to  the  State  for  the  support  ol  the  child  and  mother.  Some  States  pay 
a  premium  for  the  number  of  illegitimate  children,  but  fortunately  we  are  over¬ 
coming  this,  In  the  conscience  of  any  sincere  American,  such  a  person  should  not 
be  allowed  to  vote.  He  should  not  be  allowed  to  hold  public  office,  and  to  qualifr 
to  hold  public  office  a  person  need  only  he  an  elector. 

In  Hcrdon  v,  Lowry,  301  U*S,  242,  31  L,  ed,  1000  (1936),  the  Court  found  that 
the  policy  of  the  Communist  Party  in  the  South,  particularly  as  it  applies  to 
Negroes,  Is  to  obtain  the  right  of  self-determination.  *' 'This  means  complete  and 
unlimited  right  of  the  Negro  majority  to  exercise  governmental  authority  In  the 
entire  territory  of  the  Black  Belt*1’  The  Black  Belt  consisted  of  the  States  of 
Louisiana,  Mississippi,  Alabama,  Georgia,  and  South  Carolina,  the  States  In¬ 
volved  here* 

In  the  report  of  this  case  In  57  S,Ct  at  pages  736-737,  the  Court  found  that : 

"A  book  entitled  ‘The  Communist  Position  on  the  Negro  Question,’  on  the  cover 
of  which  appears  a  map  of  the  United  States  having  a  dark  belt  across  certain 
Southern  States  and  the  phrase  'Self-Determination  for  the  Black  Belt,'  affirms 
that  the  source  of  the  Communist  slogan  'Bight  of  Self-Determination  of  the 
Negroes  In  the  Black  Belt’  is  a  resolution  of  the  Communist  International  on  the 
Negro  question  In  the  United  States  adopted  in  1930,  which  states  that  the  Com¬ 
munist  Party  In  the  United  States  has  been  actively  attempting  to  win  Increasing 
sympathy  among  the  Negro  population,  that  certain  things  have  been  advocated 
for  the  benefit  of  the  Negroes  in  the  Northern  States,  but  that  In  the  Southern 
portions  of  the  United  States  the  Communist  slogan  must  be  The  Right  of  Self- 
Determination  of  the  Negroes  in  the  Black  Belt.*  The  resolution  defines  the 
meaning  of  the  slogan  as : 

“(a)  Confiscation  of  the  landed  property  of  the  white  landowners  and  capital¬ 
ists  for  the  benefit  of  the  Negro  farmers  *  *  *,  Without  this  revolutionary 
measure,  without  the  agrarian  revolution,  the  right  of  self-determination  of 
the  Negro  population  would  be  only  a  Utopia  or,  at  best,  would  remain  only  on 
paper  without  changing  In  any  way  the  actual  enslavement”. 

“(b)  Establishment  of  the  State  Unity  of  the  Black  Belt  *  *  *  If  the  right 
of  self-determination  of  the  Negroes  is  to  be  put  Into  force*  It  la  necessary  wher¬ 
ever  possible  to  bring  together  into  one  governmental  unit  all  districts  of  the 
South,  where  the  majority  of  the  settled  population  consists  of  negroes.  *  *  •’* 

“(c)  Right  of  self-determination.  This  means  complete  and  unlimited  right 
of  the  negro  majority  to  exercise  governmental  authority  in  the  entire  territory 
of  the  Black  Belt,  a»  welt  as  to  decide  upon  the  relations  between  their  territory 
and  other  nations ,  particularly  the  United  States*  *  *  *  first  of  all,  true  right 
of  self-determination  means  that  the  negro  majority  and  not  the  white  minority 
in  the  entire  territory  of  the  administratively  united  Black  Belt  exercises  the 
fight  of  administering  governmental  legislative,  and  judicial  authority .  At  the 
present  time  all  this  power  Is  concentrated  in  the  hands  of  the  white  bourgeoisie 
and  landlords.  It  is  they  who  appoint  all  officials,  It  Is  they  who  dispose  of  pub¬ 
lic  property,  it  is  they  who  determine  the  taxes,  it  is  they  who  govern  and  make 
the  laws,  Therefore,  the  overthrow  of  this  class  rule  In  the  Black  Belt  Is  un- 
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conditionally  necessary  in  the  struggle  for  the  negroes1  right  to  self-determina¬ 
tion*  This,  however ,  means  at  the  same  time  the  overthrow  of  the  yoke  of 
American  imperialism  to  the  Black  Belt  on  which  the  forces  of  the  local  w hUe 
bourgeoisie  depend *  Only  In  this  way,  only  If  the  Negro  population  of  the  Black 
Belt  wins  Its  freedom  from  American  Imperialism  even  to  the  point  of  deciding 
it  self  the  relations  between  Its  country  and  other  governments,  especially  .the 
United  States,  will  it  win  real  and  complete  self-determination.  One  should 
demand  from  the  beginning  that  no  armed  forces  of  American  imperialism 
should  remain  on  the  territory  of  the  Black  Belt" 

Further  statements  appearing  In  the  pamphlet  are:  “Even  if  the  situation 
does  not  get  warrant  the  raising  of  the  question  of  uprising ,  one  Should  not  limit 
oneself  at  present  to  propaganda  for  the  demand  ‘Right  to  self-determination,* 
but  should  organize  mass  oof  fori  a,  such  as  demonstrations ,  strikes ,  boycott  move¬ 
ments^  etc*  "One  cannot  deny  that  it  is  just  possible  for  the  Negro  population 
of  the  Black  Belt  to  win  the  right  to  self-determination  during  capitalism;  but 
It  Is  perfectly  clear  and  indubitable  that  this  is  possible  only  through  successful 
revolutionary  struggle  for  power  against  the  American  bourgeoisie,  through 
wresting  the  Negroes'  right  of  self-determination  from  American  Imperialism. 
Thus,  the  slogan  of  right  to  self-determination  Is  a  real  slogan  of  National  re¬ 
bellion  which,  to  be  considered  as  such,  need  not  be  supplemented  by  proclaim¬ 
ing  struggle  for  the  complete  separation  of  the  Negro  zone,  at  least  not  at 
present" 

There  Is  more  of  the  same  purport,  particularly  reference  to  the  “revolutionary 
trade  unions  in  the  South,"  "revolutionary  struggle  against  the  ruling  white 
burgeoisle,”  and  "revolutionary  program  of  the  Communist  Party*11 

So  here  we  have  of  record  the  finding  of  fact  by  the  U*S*  Supreme  Court,  in 
1037,  before  liberalization,  that  the  Communist  Party  advocates  voter  registra¬ 
tion  of  all  Negroes,  or  the  unlimited  right  of  the  Negro  majority  to  exercise  gov¬ 
ernmental  authority  in  the  entire  territory  of  the  Black  Belt,  as  being  uncondition¬ 
ally  necessary  in  the  ultimate  struggle  for  the  Negroes1  right  to  self-determination 
and  overthrow  of  the  yoke  of  American  Imperialism  in  the  Black  Belt* 

The  purported  Voting  Bights  Act  of  1905,  &  1504,  is  designed  to  implement 
the  Communist  Party  plan  for  the  Black  Belt  and  would  provide  its  greatest 
Impetus* 

This  bill  undoubtedly  Is  a  hand -in-glove  deal  with  the  very  “mass  action  dem¬ 
onstrations"  which  form  part  of  the  Communist  revolutionary  conspiracy  In  the 
Black  Belt, 

1  suggest  your  committee's  subcommittee  on  Internal  Security  have  Its  staff 
gather  reports  available  in  its  own  files  and  from  the  files  of  the  UJ5,  Attorney 
General  and  House  Un-American  Activities  Committee  on  the  Communist,  sub¬ 
versive  and  Communist-front  connections  and  activities  of  the  persons  and  orga¬ 
nizations  leading  these  racial  "mass  action  demonstrations,”  such  as  the  ADA, 
NAACP,  COBB,  Martin  Luther  King’s,  Pitts  Odell’s,  and  Bayard  Buskins’  South¬ 
ern  Christian  Leadership  Conference,  etc.,  and  put  copies  of  those  official  reports 
In  the  record  of  this  hearing  on  the  Black  Belt’s  so-called  Voting  Bights  Act  of 
1965,  S*  1564* 

I  further  suggest  that  this  committee  request  FBI  Director  y.  Edgar  Hoover, 
to  appear  before  it  and  testify  with  the  help  of  his  records,  as  to  the  subversive 
background  of  the  principal  leaders  of  these  mass  action  demonstrations* 

Mr.  Chairman,  I  submit  that  a  comparison  of  progressive  and  present-day 
unconstitutional  usurpations  by  the  Federal  Government,  under  the  baneful  polit¬ 
ical  Influence  of  these  subversive  fronts  with  the  indictments  against  tyranny 
In  the  Declaration  of  Independence  will  show  to  what  extent  constitutional 
government  has  deteriorated  in  this  country 

Witness  the  long  train  of  abuses  and  usurpations  nullifying  our  State  laws, 
the  most  wholesome  and  necessary  for  the  public  good;  the  dissolution  of  our 
legislatures;  promoting  Invasion  of  our  States  from  without,  exciting  domestic 
insurrections  and  creating  convulsions  within;  obstructing  the  administration 
of  justice  against  treason  and  anarchy;  sending  swarms  of  Federal  marshals 
and  quartering  bodies  of  armed  troops  among  us  to  harass  our  people  without 
the  consent  of  our  legislature,  making  the  military  superior  to  the  civil  power; 
abolishing  the  forms  and  peaceful  way  of  life  to  which  they  are  accustomed  and 
altering  fundamentally  the  forma  of  our  government;  depriving  us  (and  our 
State  officials)  In  many  cases  of  the  benefits  of  trial  by  jury,  especially  in  prose¬ 
cutions  under  purported  injunctions;  and  again  threatening  to  subject  us  to  a 
jurisdiction  foreign  to  our  Constitution  and  unacknowledged  by  our  laws  by  a 
provision  In  S*  1564  that  no  act  of  our  legislature  prescribing  voter  qualifications 
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for  electors  in  the  most  numerous  branch  of  the  State  legislature  {recognized 
by  art.  I,  sec.  2  and  the  17th  amendment!  of  the  U*S.  Constitution)  shall  have 
effect  unless  approved  by  the  U.S.  District  Court  for  the  District  of  Columbia. 

Mr.  Chairman,  and  gentlemen  of  the  committee,  may  we  leave  with  Congress 
a  serious  warning? 

That  in  the  light  of  the  preliherallssed  Supreme  Court's  clear  and  emphatic 
finding  on  the  purpose  Of  the  Communist  Party's  revolutionary  plot  for  the 
Black  Belt*  you  would  be  playing  with  fire  to  enact  such  an  unconstitutional 
piece  of  Federal  legislation  to  accommodate  the  Communist  conspiracy r 

Grant  this  part  of  the  Communist  plan  of  registration  of  all  Negroes  In  the 
Black  Belt,  regardless  of  qualification*  an  dthe  next  step  may  well  be  Com¬ 
munist  directed  governmental  authority  In  the  entire  territory  of  the  Black  Belt 
as  the  condition  necessary  in  the  Communist  planned  ultimate  self-determina¬ 
tion  and  overthrow  of  the  4 ‘yoke  of  American  Imperialism  in  the  Black  Belt*” 
with  the  collaboration  and  military  backing  of  Communist  Russia.  Not  now, 
no.  But*  what  of  the  next  generation  when  Russia  may  have  an  acknowledged 
superiority  with  its  100  megaton  bombs  and  the  capability  to  deliver  them? 

Remember  Stalin’s  threat,  that  finally*  the  last  bastion  of  capitalism*  the 
United  States*  shall  fall  Into  their  hands  like  an  overripe  fruit,  without  firing  a 
shot? 

Mr,  Chairman,  if  the  Communist  Party  through  Its  various  fronts  has  gained 
such  unnatural  power  In  national  politics  as  to  influence  this  type  legislation* 
then  please  give  a  second  thought  to  the  warning  plainly  carried  in  the  1937 
prellberalized  U.S.  Supreme  Court  decision  in  the  Memdon  case,  and  reject  this 
part  of  the  Communist  Party  plan  for  “self-determination  of  the  Black  Belt*1 

The  Chairman,  It  is  now  12  o’clock.  Shall  we  recess  until  2 :15  ? 
We  will  recess  until  2 :15* 

(Whereupon,  at  12  noon,  the  committee  recessed  to  reconvene  at 
2:15  p.m*) 

AFTERNOON  SESSION 

Senator  Ervin*  Mr,  Chairman,  I  would  like  to  introduce  for  the 
record  some  things  relating  to  Judge  Perez?  testimony.  One  is  a  letter 
from  Senator  John  Sparkman  addressed  to  me* 

1  am  writing  you  In  response  to  your  Inquiry  concerning  the  number  of 
Negroes  who  are  registered  voters  in  the  State  of  Alabama  at  the  time  of  the 
Inst  presidential  election.  I  shall  rely  on  the  Alabama  State  Sovereignty  Com¬ 
mission  for  the  data  used  in  this  connection. 

At  that  time  there  were  200,000  Negroes  of  voting  age  with  an  educational 
attainment  through  the  sixth  grade*  Of  this  number  20*000  were  disqualified 
under  Alabama  law  from  registering  and  voting  because  of  a  prior  conviction 
of  a  felony* 

Out  of  the  130,000  elfglble  Negro  voters*  116,000  were  registered  to  vote  In  the 
State  of  Alabama:  or,  approximately  ,63*8  percent,  such  percentage  being  not 
too  dissimilar  from  the  percentage  of  whites  registered  to  vote, 

This  percentage,  63.8,  seems  to  be  a  more  representative  figure  than  the 
20-percent  figure  used  by  the  Justice  Department  which  is  the  percentage  of 
all  Negroes  over  the  age  of  21  registered  to  vote  In  1964. 

I  would  like  to  have  this  letter  printed  in  full  at  this  point  in  the 
record. 

The  Chairman*  It  will  be  admitted  in  the  record, 

( The  letter  referred  to  follows :) 

U.S*  Senate, 

Committee  on  Banking  and  Cubbenot, 

Subcommittee  en  Bousing, 

March  29, 1965, 

Hon,  Sam  J.  EJaviNt  Jr,,  f 

V.8*  Senate 
Washington,  IK  <7* 

Deau  Sam  :  I  am  writing  you  in  response  to  your  Inquiry  concerning  the  num¬ 
ber  of  Negroes  who  were  registered  to  vote  In  the  State  of  Alabama  at  the  time  of 
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the  last  presidential  election.  I  shall  rely  on  the  Alabama  State  Sovereignty 
Commission  for  the  data  used  In  this  connection. 

At  that  time,  there  were  200,000  Negroes  of  voting  age  with  an  educational 
attainment  through  the  sixth  grade.  Of  this  number,  20,000  were  disqualified 
under  Alabama  law  from  registering  and  voting  because  of  a  prior  conviction  of 
a  felony. 

Out  of  the  180,000  eligible  Negro  voters,  115,000  were  registered  to  vote  in  the 
State  of  Alabama;  or,  approximately  63.8  percent,  such  percentage  being  not 
too  dissimilar  from  the  percentage  of  whites  registered  to  vote. 

This  percentage,  63.8,  seems  to  be  a  more  representative  figure  than  the  20- 
percent  figure  used  by  the  Justice  Department  which  Is  the  percentage  of  all 
Negroes  over  the  age  of  21  registered  to  vote  In  1064. 

I  hope  these  figures  will  be  of  assistance  to  you. 

With  kindest  personal  regards  and  best  wishes,  I  am, 

Sincerely, 


r  John  Sp  abb:  man,  U,S,  Senator, 


Senator  Ervin.  I  would  also  like  to  have  printed  in  the  record  at 
this  point  an  editorial  from  the  Charlotte  News,  of  March  16, 1965,  en¬ 
titled,  “A  Speech  and  a  Bill”  and  an  article  by  James  J.  Kilpatrick  in 
the  Washington  Star,  of  March  25, 1965,  entitled,  “Voting  Bill,  Tiles 
Wrong  on  W rong.*  ”  Also  an  editorial  which  appeared  in  the  Evening 
Star,  Washington  Evening  Star,  of  March  19,  1965,  entitled,  “The 
Voting  Bill,”  which  expresses  the  opinion : 


We  do  not  think  it  is  proper  to  make  this  bill  automatically  applicable  to 
States  In  which  less  than  GO  percent  of  the  people  over  21  years  of  age  voted  in 
the  last  general  election.  A  distinction  must  be  made  here  in  the  case  of  people 
who  are  registered  and  those  who  actually  vote.  In  our  opinion  this  .bill  should 
also  provide  for  reasonable  literacy  tests  which,  of  course,  would  have  to  be 
given  on  a  nondf scri  m  Inatory  basis. 

I  would  like  to  have  that  inserted  in  the  record. 

The  Chairman,  It  will  be  admitted, 

( The  documents  referred  to  follow :) 


[From  th&  Charlotte  News,  Mar.  16,  ITOfi] 
A  Speech  And  A  Bill 


Lyndon  Johnson's  most  powerful  speech  as  President  of  the  United  States 
raises  a  single,  deeply  troubling  question;  How  can  the  President’s  stirring 
words  be  reconciled  with  what  Is  known  about  the  civil  rights  bill  he  proposes 
to  Introduce  to  Congress  f 

On  the  one  hand,  there  is  a  speech  full  of  the  stuff  of  unity,  alive  witb  a  rhe¬ 
toric  of  freedom  all  Americans  can  applaud.  On  the  other  hand,  there  are  the 
outlines  of  one  of  the  most  divisive  pieces  of  legislation  ever  sent  to  a  Congress 
of  the  United  States.  How  can  the  words  be  squared  with  the  means? 

As  a  piece  of  speechmaking,  the  President's  address  to  Congress  last  night  is 
hard  to  fault.  If  it  lacked  the  eloquence  of  a  Roosevelt  or  the  burnished  phrase¬ 
making  of  a  Kennedy,  it  did  a  Johnson  proud.  It  was  simple,  direct,  and,  above 
all,  forceful.  It  conveyed  the  unmistakable  Impression  of  a  President  who  knows 
his  mind  and  means  to  have  his  way.  It  was  weakest  at  the  end,  overlong  and 
Inclining,  finally,  to  tedium  and  tbe  pseudopiety  of  some  of  the  President’s  less 
fortunate  Great  Society  speeches.  Still,  the  overall  effect  was  one  of  raw,  Im¬ 
pressive  power. 

Much  in  the  speech  stands  without  contest.  It  la  true  that  Americans  have 
been  denied  the  right  to  vote.  It  is  true  that  there  Is  no  cause  for  pride  in  the 
events  that  have  taken  place  In  Selma  this  past  week.  It  is  true— above  all,  It  is 
true — that  What  we  confront  Is  not  a  northern  or  a  southern  problem,  but  an 
American  problem.  And  it  Is  true  that  to  evade  this  problem  is  to  deny  America 
and  much  that  has  made  this  country  great. 

The  President  went  beyond  the  self-evident  to  confront  tbe  hard  task  of  under* 
standing  this  diverse  and  sorely  divided  country.  He  bade  Americana  remember 
that  the  people  of  our  Buffalos  and  our  Birmingham*  see  their  problems  differently 
and  that  In  each  city  men  and  women  of  both  races  must  behave  In  such  a  way 
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that  they  can  lire  together  afterwards.  He  recognised  that  the  Issues  are  not 
quite  so  clear-cut  as  the  professional  civil  rights  forces  would  have  us  believe : 
That  there  are  grave  Issues  of  keeping  order  and  pe^  in  our  country,  and  that 
free  speech  and  free  assembly  are  not  licenses  to  Irresponsibility.  All  this  the 
President  noted ;  all  this  needed  badly  to  be  noted. 

But  what  of  his  central  purpose  before  the  Congress?  What  of  the  civil  rights 
bill  he  proposes?  Only  sharp  edges,  cloaked  In  shadow,  were  visible.  He  would 
establish  "a  simple,  uniform  standard”  for  voting  “in  all  elections — National, 
State,  and  local/*  He  would  “provide  for  voters  to  be  voted  by  officials  of  the 
United  States  Government  if  local  officials  refuse.**  His  manner  was  grim,  at 
times  almost  menacing.  “Experience  has  shown  this  is  the  only  path  *  *  V’ 
And  he  brought  the  Congress  to  Its  feet,  catching  the  mood  of  tftea  Enrolling 
assent;  *IF'1bere  must  be  no  delay,  no  hesitation,  no  compromise,  without  purpose/* 

The  President's  tone  was  of  a  man  who  does  not  wish  to  quibble  over  details; 
Pass  a  blll  jhat  will  allow  Negroes  to  vote  everywhere  and  be  done  with  It,  he 
seemed  to  say.  He  was  no  tpore  specific  than  that. 

But  the  bill  that  administration  officials  have  been  discussing  scarcely  sounds 
like  a  measure  designed  to  unite  all  Americans,  It  would  single  out  Southern 
States  or  counties  by  the  single,  all-obliterating  fact  that  they  have  fewer  than 
50  percent  of  “eligible”  people  voting  or  registered  In  the  November  1964  elections. 
It  would  strip  these  States  or  counties  of  virtually  all  standards  for  voting 
except  age  and  residence.  It  would  provide  for  selecting  Federal  officials  to  see 
to  it  that  everyone  regarded  as  eligible  by  these  standards  was  registered. 

So  the  President's  “single,  uniform  standard”  apparently  amounts  to  a  Federal 
voting  rule  applied  to  all  elections  from  the  most  humble  local  office  on  up. 
Standards  of  literacy — even  the  broad  sixth-grade  educational  standards  embod¬ 
ied  in  the  Civil  Rights  Act  of  1964 — would  go  out  the  window.  The  States  so 
treated  would  cease  to  shoulder  any  responsibility  for  their  voters  Uncle  Sam 
would  do  it  all. 

The  bill  thus  described  amounts  to  the  most  arrant  discrimination  against  a 
few  States  in  the  name  of  the  many.  It  would  excuse  any  infringement  of  voting 
rights  in  most  States  while  removing  all  control  of  voting  from  some  States.  It 
has  the  Jlavor  of  doubtful  constitutionality.  Worse,  it  is  bitterly  divisive  by 
nature :  it  would  set  the  Buffalos  and  the  Birmingham^  farther  apart  rather  than 
pull  them  closer  together. 

President  Johnson  ploys  the  American  people  false  when  he  says  that  “expert* 
ence  has  plainly  shown  this  fs  the  only  path/1  This  bill  did  not  spring  out  of  expe¬ 
rience  with  the  voting  mechanisms  of  the  several  States.  It  sprang  hot  and 
straight  from  the  streets  of  Selma.  It  was  written  in  the  streets,  out  of  the 
substance  of  angry  protest.  It  Is  an  invitation  to  retaliate  against  the  Nation’s 
Selma s  with  punitive  law. 

The  President  touched  on  the  history  of  voting  righto  legislation  in  his  speech. 
He  told  of  the  1957  law  that  empowered  the  Attorney  General  to  seek  injunctions 
against  obstruction  of  voting  rights.  He  mentioned  the  difficulties  of  enforce¬ 
ment  and  the  I960  law  that  broadened  enforcement  powers,  enabling  courts  to 
act  more  swiftly  when  a  “pattern  of  discrimination”  was  found. 

But  he  said  nothing  about  the  Civil  Rights  Act  Of  1064,  whfch  Ilea  virtually 
unused:  on  the  statute  books.  Under  this  law  State  officials  are  required  to  set 
the  same  standards  for  all  people  seeking  registration,  to  disregard  minor  errors 
and  omissions  and  to  presume  that  a  person  with  a  sixth  grade  education  la  liter¬ 
ate.  The  Attorney  General  la  empowered  to  bring  voting  suits  before  a  three- 
judge  court  with  appeals  going  directly  to  the  Supreme  Court  to  speed  the 
process. 

Thfs  law  has  not  been  tried  out  seriously.  What  might  have  been  a  legal  test 
in  Selma  turned  out  instead  to  be  a  test  of  power,  a  desperate  political  contest 
that  has  set  the  stage  for  the  wide-ranging  legislation  the  President  now  seeks. 

By  asking  for  that  legislation  in  the  peremptory  language  he  used  last  night. 
President  Johnson  has  succumbed  to  that  pressure.  He  has  allowed  the  office  of 
the  presidency  to  be  used  as  a  pawn  in  the  struggle  that  Is  going  on.  He  has 
allowed  the  ardent  demonstrators  and  the  foolish  Governor  Wallace  to  set  the 
stage  for  blind  law.  And  he  has  urged  the  Congress  to  pass  this  blind  law  with* 
out  bo  much  as  a  hard  look. 

Let  us  hope  that  Congress  refuses  to  pass  this  sort  of  bill.  If  the  great  mass 
of  statutes  now  on  the  books  fs  hot  sufficient  to  give  every  American  who  can  meet 
reasonable  State  qualifications  the  right  to  vote,  then  the  law  needs  to  be 
amended. 
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But  the  answer  Is  not  to  Impose  an  Iron  Federal  rule  on  a  few  Southern  States, 
to  Invite  the  ghosts  of  occupation  to  revisit  their  old  haunts.  Such  a  law  would 
not  be  a  charter  of  freedom  hut  a  bill  of  Indictment  against  a  section  of  the 
country.  It  would  do  Infinite  harm. 


[From  the  Washington  Star,  Mar.  2H,  1965] 

Voting  Bill  ‘Tiles  Wbowg  on  Wrong" 

By  James  J*  Kilpatrick 

With  so  many  Interesting  and  pleasant  things  to  write  about — spring,  Julie 
Andrews,  Whitey  Ford's  arm — It  Is  a  pity,  truly  it  Is,  to  have  to  beg  once  again 
for  a  calm  and  thoughtful  look  at  President  Johnson's  "Voting  Bights  Act  of 
1965.”  Zet  this  Is  a  had  bill— bad  In  ways  that  need  to  be  understood  If  some¬ 
thing  precious  is  to  be  preserved  — and  the  lighter  topics  can  wait.  If  Dr,  Martin 
Luther  King,  Jr.,  can't. 

This  precious  something  Is  a  system  of  government  obedient  to  a  written  Con¬ 
stitution,  If  the  Congress  sacrifices  this  high  principle  to  the  pressures  of  a 
turbulent  hour,  the  Congress  may  succeed  In  redressing  some  palpable  wrongs, 
but  a  fearful  price  will  be  paid  In  the  loss  of  ancient  values. 

Under  our  Federal  system,  the  power  to  fix  qualifications  for  voting  clearly  Is 
lodged  with  the  States.  Article  8,  section  2,  of  the  Constitution  spells  it  out : 

“The  House  of  Representatives  shall  be  composed  of  Members  chosen  every 
second  year  by  the  people  of  the  several  States,  and  the  electors  in  each  State 
shall  have  the  qualifications  requisite  for  electors  of  the  most  numerous  branch  of 
the  State  legislature.”  In  the  whole  of  the  Constitution,  no  more  explicit  pro¬ 
vision  can  be  found. 

Time  after  tine-  the  Supreme  Court  Itself  has  emphasized  this  reservation  of 
power  to  the  States.  Just  6  years  ago  this  spring,  in  the  Lassiter  case  from 
North  Carolina,  the  high  court  expressly  reaffirmed  an  unbroken  series  of  opinions 
to  this  effect : 

“The  States  have  long  been  held  to  have  broad  powers  to  determine  the  condi¬ 
tions  under  which  the  rights  of  suffrage  may  be  exercised,  absent,  of  course,  the 
discrimination  which  the  Constitution  condemns.  *  *  *  The  right  of  suffrage  Is 
subject  to  the  imposition  of  State  standards  which  are  not  discriminatory.  *  *  * 
We  do  not  suggest  that  any  standards  which  a  State  desires  to  adopt  may  be 
required  of  voters.  But  there  is  wide  scope  for  exercise  of  its  jurisdiction.  Resi¬ 
dence  requirements,  age,  previous  criminal  record,  are  obvious  examples  indicat¬ 
ing  factors  which  a  State  may  take  Into  consideration  in  determining  the  quali¬ 
fications  of  voters,  *  *  *“ 

In  the  particular  context  of  Johnson's  bill,  we  should  note  carefully  what  this 
unanimous  court  went  on  to  say.  “The  ability  to  read  and  write  likewise  has 
the  relation  to  standards  designed  to  promote  intelligent  use  of  the  ballot 
Literacy  and  Illiteracy  are  neutral  on  race,  creed,  color,  and  sex,  as  reports 
around  the  world  show  *  *  *,  In  our  soefety,  where  newspapers,  periodicals, 
books,  and  other  printed  matter  canvass  and  debate  campaign  Issues,  a  State 
might  conclude  that  only  those  who  are  literate  should  exercise  the  franchise.1' 

In  the  final  paragraph  of  this  1959  opinion,  the  Supreme  Court  condemned 
those  trumped-up  "literacy  tests”  that  have  been  employed  In  some  cases  as  “a 
device  to  make  racial  discrimination  easy.”  But  nonsuch  charge  could  be  fairly 
brought  against  North  Carolina's  requirement  that  a  prospective  voter  “be  able 
to  read  and  write  any  section  of  the  constitution  of  North  Carolina  in  the 
English  language.” 

"That  seems  to  us,”  said  the  Court,  “to  be  one  fair  way  of  determining 
whether  a  person  Is  literate,  not  a  calculated  >  scheme  to  lay  a  trap  for  the 
citizen/1 

This  whole  body  of  long-established  law  would  be  violated  by  the  President's 
bill.  This  is  a  hill  to  establish,  by  Federal  law,  new  “qualifications  for  voting” 
In  certain  States.  The  system  contemplated  udder  this  bill  would  not  be  lim¬ 
ited  to  registering  those  Negroes  who  might  have  been  denied  the  franchise  by 
reason  of  their  race.  The  provisions  would  apply  to  “any  person,”  Neither 
would  the  bill  apply  to  Federal  elections  only?  It  would  apply,  on  Its  own  terms, 
to  “any  Federal,  State,  or  local  election/'  Section  3(A)  of  the  bill  spells  this 
out.  In  the  half  a  dozen  affected  States,  “No  person  shall  be  denied  the  right 
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to  vote  in  any  Federal*  State,  or  local  election  because  of  his  failure  to  comply 
with  any  teat  or  device.1*  In  section  3(B) r  “test  or  device'*  Is  defined  to  mean 
Any  requirement  that  a  prospective  voter  "(1)  demonstrate  the  ability  to  read, 
write,  understand ,  or  Interpret  any  matter,  (2)  demonstrate  any  educational 
achievement  or  Ills  knowledge  of  any  particular  subject,  (8)  possess  good  moral 
character*’* 

Jn  brief,  the  bill  undertakes  to  prohibit  in  these  States  the  imposition  of  those 
very  qualifications,  when  used  without  discrimination,  that  the  Supreme  Court 
repeatedly  has  approved* 

It  Is  said  that  no  fewer  than  80  Senators,  including  some  good  and  able  men, 
are  ready  to  howl  their  approval  of  this  destructive  scheme*  To  say  that  “Ala¬ 
bama  has  brought  this  on  herself"  is  both  wrong  and  Irrelevant*  This  bill  Is  the 
work  of  Johnson  and  the  Congress.  On  them  lies  the  burden  of  piling  wrong 
upon  wrong*  And  they  do  it,  incredibly,  in  the  name  of  “rights." 


[From  the  Evening  Star,  Mar,  10,  19BA] 

Tun  Vonrca  Bill 

The  voting  bill  which  President  Johnson  has  sent  to  Congress  is,  undeniably, 
a  stringent,  far-reaching  bill.  Equally  undeniable,  however — as  pointed  out  by 
a  principal  architect  of  the  measure,  Minority  Leader  Dlrksen — is  the  fact  that 
Congress  has  tried  three  times  in  recent  years  to  enact  effective  voting  legisla¬ 
tion,  but  this  has  not  served  to  prevent  flagrant  discrimination  against  Negroes 
in  some  areas  of  the  country,  especially  In  the  Deep  South.  The  time  for  half¬ 
hearted  legislative  efforts,  susceptible  of  evasion,  has  long  since  passed*  This 
Congress  should  and  will  pass  a  law  which  will  serve  as  a  powerful  instrument 
in  striking  down  discri  mlnatlon. 

The  bill,  as  Introduced,  falls  short  of  the  ideal*  It  should  be  amended  or 
clarified  In  at  least  two  respects* 

We  do  not  think  it  is  proper  to  make  this  bill  automatically  applicable  to 
States  in  which  less  than  50  percent  ’ of  the  people  over  21  years  of  age  voted 
In  the  last  general  election*  A  distinction  must  be  made  here  in  the  case  of 
.  people  who  are  registered  and  those  who  actually  vote*  If  leas  than  GO  percent 
are  registered,  there  Is  a  strong  implication  of  discriminatory  practices,  and  the 
hill  could  properly  apply.  But  a  State  should  not  be  brought  within  Its  sanctions 
merely  because  too  few  people  actually  take  the  trouble  to  vote*  In  Virginia, 
for  example,  only  about  42  percent  of  the  total  population  of  voting  age  took 
the  trouble  to  turn  out  and  vote  In  the  1931  election*  But  wall  over  50  percent 
are  registered*  Unless  registered  voters  have  been  Intimidated  or  otherwise 
prevented  from  voting,  the  State  should  not  he  penalized  for  lack  of  Interest  on 
the  part  of  its  people*  We  have  not  heard  any  complaint  about  substantial 
discrimination  In  registration  or  intimidation  at  the  polls  in  Virginia. 

In  our  opinion,  this  hill  should  also  provide  for  a  reasonable  literacy  test 
which,  of  course,  would  have  to  be  given  on  a  nondlscrlmlnatory  basis.  We  do 
not  indorse,  for  example,  tests  which  require  the  applicant  to  interpret  any¬ 
thing*  The  opportunity  which  such  tests  afford  for  discrimination  is  all  too 
plain— and  all  too  often  invoked.  In  this  complex  age,  however*  the  best  Interests 
of  our  society  will  not  be  served  by  registering  Illiterates  so  that  they  may  be 
marched  to  the  polls,  and  told  by  demagogs  how  to  vote*  At  the  least  a  prospec¬ 
tive  registrant  should  be  able  to  read  and  write,  and  possibly  to  answer  a  few 
factual  questions  concerning  our  scheme  of  government 

We  are  confident  that  these  and  other  possible  imperfections  will  be  carefully 
examined  in  the  committees  handling  the  bill,  and  that,  In  the  Senate  at  least, 
they  will  be  thoroughly  discussed  and  weighed  In  debate.  Out  of  all  this  we 
think  there  will  come  a  good  bill. 

Senator  Ervin*  I  would  also  like  to  have  inserted  in  the  record  an 
article  by  Richard  Wilson  which  appeared  in  The  Washington  Star 
of  March  24,  1965,  entitled  “Question  Lingers  on  Voting  BilL*> 

The  Chairman*  It  will  be  admitted. 

Senator  Ervin.  I  would  also  like  to  have  printed  in  the  record  an 
article  from  the  Fayetteville  Observer,  Fayetteville,  N\C*,  entitled 
“V ote  Test  Here  Simple,  and  Same  for  Everyone, J> 
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Negroes  and  whites  in  Cumberland  County  have  to  do  only  two  things,  and 
all  have  to  do  It,  regardless  of  race.  They  are  required  to  read  aloud  the  elections 
oath*  and  sign  their  names. 

Whoever  can  do  that  can  register  and  vote. 

Further  proof  of  the  county's  position  on  registration  Is  the  fact  that  Fayette¬ 
ville’s  only  precinct  which  Is  made  up  predominantly  of  Negro  voters  has  a  promi¬ 
nent  Negro  man  as  registrar. 

He  has  the  full  backing  of  elections  board  Chairman  G.  E.  Edgerton  to  register 
whomever  ho  finds  to  have  met  qualifications. 

He  Is  Dr.  Henry  M.  Eldridge*  professor  at  Fayetteville  State  College,  promi¬ 
nent  member  of  the  community  and  registrar  In  the  13th  precinct 

Asked  If  he  knew  of  any  racial  discrimination,  direct  or  implied.  In  Cumber¬ 
land’s  registration  policies,  Eldridge  said  he  did  not. 

‘T  have  found  that  anyone  who  wanted  to  register  had  an  opportunity  to  do  so,” 
he  told  the  Observer. 

He  confirmed  the  fact  that  the  same  simple  test  for  registration  is  given  Negroes 
and  whites. 

I  would  also  like  to  call  attention  to  this  fact.  About  23,000  persons 
voted  in  Cumberland  County  in  last  November's  election.  There  are 
about  86,000  people  in  the  county  over  21*  That  means  less  than  one- 
third  of  the  eligible  people  voting.  Why  is  this  true? 

The  biggest  reason*  most  observers  believe,  is  the  presence  of  Ft.  Bragg.  Thou¬ 
sands  of  military  personnel  choose  not  to  declare  North  Carolina  their  home 
State,  and  therefore  vote  elsewhere  by  absentee. 

That  creates  a  big  population  total  and  depresses  the  percentage  of  people 
voting.  It  creates  the  illusion  of  discrimination,  or  some  other  artificial  voting 
controls. 

*  *  •  Chances  are  they  will  be  an  Inactive  group. 

The  Chairman,  It  will  be  admitted. 

(The  documents  referred  to  follow.) 

[From  the  Washington  Star,  Mar.  24,  IftG&l 
Question  Lingehs  on  Voting  Bill 
(By  Richard  Wilson ) 

The  question  that  the  advocates  of  the  new  voting  rights  bill  have  as  yet  failed 
to  answer  adequately  is  this :  Why  should  literacy  tests  as  a  qualification  for 
voting  be  perfectly  all  right  In  45  of  the  50  States,  but  Invalid  in  the  other 
5? 

If  a  voter  in  Alabama  who  cannot  read  or  write  Is  qualified  to  vote  In  a  Federal 
or  any  other  election  why  should  not  an  Illiterate  New  Yorker  have  the  same 
right?  The  right  to  vote  certainly  has  no  connection  with  the  number  of  people 
who  vote,  and  it  is  manifestly  unjust  to  bar  an  illiterate  from  voting  In  a  State 
where  less  than  50  percent  of  the  qualified  voters  cast  their  ballots,  but  to  permit 
him  to  vote  In  a  State  where  more  than  50  percent  of  the  voters  go  to  the  polls. 

This,  nevertheless,  would  be  the  effect  In  606  counties  in  10  States  of  the 
passage  of  the  voter  rights  hill  sent  to  Congress  by  President  Johnson. 

The  only  justification  offered  for  this  anomaly  is  that  it  is  the  only  way  to  force 
election  officials  In  those  10  States  to  register  Negroes  to  vote.  Otherwise,  they 
will  enforce  prohibitive  regulations  that  prevent  Negroes  from  voting,  but  not 
enforce  the  same  regulations  on  whites  who  could  not  meet  the  qualifications. 

This  Is  another  example  of  the  devious  legislative  tactics  in  the  Johnson  ad¬ 
ministration  to  achieve  results  by  legal  circumlocution.  Another  outstanding 
example  is  the  aid  to  education  bill  that  attempts  to  get  around  the  church-state 
issue. 

From  the  President’s  recent  statements  It  can  he  concluded  that  what  he 
really  desires  la  the  removal  of  virtually  all  restrictions  on  voting  for  persons 
IS  years  old,  and  over,  if  they  are  sanei  and  in  spite  of  the  fact  that  the  Supreme 
Court  would  have  to  reverse  itself  in  finding  that  the  imposition  of  reasonable 
qualifications  is  valid. 

It  must  be  admitted  that  literacy  tests  as  a  qualification  for  voting  are  honored 
in  the  breach  in  the  North.  ■  Thirty  States  have  no  such  requirements.  States 
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that  do  have  literacy  requirements  often  do  not  enforce  them,  or  the  enforcement 
Is  m  cursory  as  to  be  meaningless. 

New  York  requires  proof  of  an  eighth  grade  education  or  demonstration  of  the 
ability  to  read  as  a  requirement  for  voters.  This  excludes  a  great  many  people, 
Including  recently  arrived  Puerto  Ricans,  from  voting  and  la  being  challenged 
In  the  courts.  Previous  Federal  legislation  proposals  would  have  required  a 
sixth  grade  education  as  proof  of  literacy. 

Residency  requirements  are  universal*  In  short,  people  are  not  bom  In  this 
country  with  an  inherent  right  to  vote  at  any  time  or  any  place.  This  is  a 
right  for  which  they  roust  qualify  by  tests  that  vary  from  State  to  State,  and 
which  was  affirmed  by  a  1959  Supreme  Court  decision.  The  layman  would  think 
that  the  Constitution  is  quite  clear  on  this  point  In  Its  drat  article  and  in  the 
17th  amendment,  to  say  nothing  of  the  1959  decision  of  the  Supreme  Court. 

Furthermore,  the  Johnson  voting  rights  bill  recognizes  this  principle  by  pro¬ 
viding  that  a  voter  shall  be  stricken  from  the  rolls  If  he  fails  to  vote  at  least 
once  In  8  consecutive  years*  Thus  the  Federal  law  would  Impose  restrictions 
Congress  regards  as  reasonable  while  outlawing  other  restrictions  Imposed  by 
the  State, 

Why  is  not  the  issue  confronted  squarely?  Why  is  Congress  not  asked  to 
abolish  literacy  requirements  in  all  States  altogether? 

The  answer  to  that  Is  clear.  It  is  because  literacy  requirements  have  validity 
both  in  reason  and  In  law.  It  makes  sense  that  a  voter  should  have  at  least  an 
elementary  ability  to  read  and  write  the  language  of  the  country  In  which  he 
resides*  It  makes  sense  that  States  should  have  the  power  to  set  reasonable 
minimum  standards  for  voters,  and  the  proposed  law  recognizes  that  by  itself 
setting  some  standards.  It  hardly  needs  to  be  argued,  also,  that  a  Federal  law 
should  apply  equally  to  the  citizens  of  all  States. 

The  strange,  awkward  and  unequal  nature  of  this  new  legislation  shows  how 
wrong  it  is  to  try  to  legislate  on  such  complicated  matters  In  an  atmosphere 
of  violence-provoking  public  demonstrations. 

The  Johnson  administration  was  rushed  into  the  presentation  of  a  law  that 
has  so  many  obvious  flaws  that  It  can  Immediately  be  challenged  in  the  courts. 
Elaborate  and  tricky  formulas  provide  no  answer  for  a  more  basic  question : 
Why  In  a  Nation  with  compulsory,  universal  public  education  are  so  many 
people,  Negro  and  white,  Illiterate?  And  why  should  there  be  a  premium  on 
Illiteracy  in  some  States  and  not  In  others? 


I  Ftom  the  Fayetteville  Observer,  Mar,  28,  1000] 

No  Bias  Found — Vote  Test  Hess  Simple,  and  Save  foe  Everyone 
(By  Bill  Wright) 

No,  Mr,  Katzenbacb,  there  was  no  snowstorm. 

There  might  be  one,  though,  In  July,  before  enough  Cumberland  County  folks 
vote  so  as  to  exempt  the  county  from  provisions  of  the  proposed  voting  rights 
law. 

Fact  Is,  far  less  than  one- third,  much  less  one-half,  the  qualified  voters  within 
the  bounds  of  Cumberland  County  voted  In  last  November's  general  election. 

The  reason  Is  another  matter 

A  close  look  strongly  Indicates  that  Attorney  General  Katssenbach  did  Cumber* 
land  County  an  Injustice  when  he  "Indiscriminately”  lumped  84  eastern  North 
Carolina  counties  with  Mississippi  In  a  statement  on  registration  procedures,  and 
said  "snow  didn't  keep  them  away  from  the  polls.” 

The  implication  was  there  that  Is  racial  discrimination. 

The  study  shows  there  Is  none. 

Unless  the  discrimination  is  much  subtler  than  a  cynical  reporter  can  detect, 
none  exists  in  the  Cumberland  County  elections  office  against  Negroes  register¬ 
ing  to  vote, 

From  what  can  be  learned,  registrars /go  further  than  they  might  to  help  a 
Negro  get  registered,  becoming  at  times  afinost  paternal. 

The  figures  support  the  conclusion. 

And  so  do  Negroes  themselves. 
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EEGtSTRATION  REQUIREMENTS 

A  Negro,  when  he  goes  to  register,  must  prove  only  that  he  can  read  and  write, 
ns  must  everyone. 

It  la  widely  known  that  the  test  for  proving  that  can  be  so  manipulated  as  to 
bar  almost  anyone  from  registering.  That  Is  the  problem  in  Alabama  and  Mis¬ 
sissippi.  There,  the  charge  Is,  Negroes  are  given  a  ranch  harder  reading  and 
writing  test  than  whites. 

Negroes  and  whites  In  Cumberland  County  have  to  do  only  two  things,  and  alt 
have  to  do  it*  regardless  of  race.  They  are  required  to  read  aloud  the  elections 
oath,  and  sign  their  names. 

Whoever  can  do  that  can  register  and  vote. 

Further  proof  of  the  county's  position  on  registration  is  the  fact  that  Fayette¬ 
ville's  only  precinct  which  is  made  up  predominantly  of  Negro  voters  has  a 
prominent  Negro  man  as  registrar. 

He  has  the  full  backing  of  elections  hoard  chairman,  G,  E.  Edgerton,  to  register 
wh  ome  ver  he  finds  'to  have  met  qu  alifleattons. 

He  is  Dr.  Henry  M.  Eld  ridge*  professor  at  Fayetteville  State  College*  prominent 
member  of  the  community  and  registrar  in  the  13th  precinct. 

Asked  if  he  knew  of  any  racial  discrimination*  direct  or  Implied*  in  Cumber¬ 
land's  registration  policies*  Eld  ridge  said  he  did  not. 

"I  have  found  that  anyone  who  wanted  to  register  had  an  opportunity  to  do 
so,"  he  told  the  Observer. 

He  confirmed  the  fact  that  the  same  simple  teHt  for  registration  is  given 
Negroes  and  whites. 

The  length  to  which  registrars  sometimes  go  to  help  a  Negro  get  on  the  regis¬ 
tration  rolls  was  shown  recently  when  a  man  came  to  the  elections  office  and 
asked  to  be  registered. 

The  registrar  filled  out  his  form,  and  asked  that  he  read  the  oath. 

She  learned  by  questioning  him  that  he  was  going  to  night  school.  But  hts 
reading  was  quite  clem  entary . 

The  registrar  coaxed*  helping  btm  get  through  the  oath.  Finally*  It  appeared 
he  could  not  do  it. 

She  offered  to  give  him  another  chance  when  his  reading  proficiency  Improved 
through  h  Is  n  Ight  study. 

Another  man  came  recently  to  Eldrldge.  He  could  read,  but  could  not  see  well 
enough  to  read  the  oath.  Eldrldge  went  to  great  lengths*  even  trying  to  obtain 
the  oath  In  braille*  to  determine  that  he  could  read.  He  was  eventually  registered, 

registration  breakdown 

Cumberland  County  at  the  moment  has  31*176  voters  registered.  Of  the  total, 
24,595  are  white,  6,581  Negro* 

Chairman  Edgerton  said  that,  although  he  did  not  have  exact  figures,  within 
the  past  year  his  office  registered  a  larger  percentage  of  Negroes  than  whites. 
I  Percentage  based  on  the  number  registered  to  population.  > 

A  year  ago,  the  total  registrations  were  31*633.  That  total  was  cut  by  a  recent 
purge  of  the  books,  cutting  the  total  back  to  its  present  level. 

The  purge  cut  white  registrants  from  25,793  then  to  24*595  now.  Despite  the 
purge*  the  Negro  registration  total  has  Increased— from  5*840  a  year  ago  to  6,581. 

The  fact  remains  that  Cumberland  is  among  34  North  Carolina  counties  that 
would  qualify  for  Federal  registrars  under  the  voting  rights  bill.  The  bill  would 
allow  Federal  registrars  to  go  into  a  county  in  which  less  than  50  percent  of  the 
population  over  21  years  of  age  In  the  I960  census  voted  in  the  last  general 
election. 

About  23,000  persons  voted  In  Cumberland  County  In  last  November's  election. 
There  are  about  36,000  people  in  the  county  over  21.  That  means  less  than  on e- 
third  of  the  eligible  people  voted. 

FOBT  BRAGG  PERSONNEL 

Why  is  this  true? 

The  biggest  reason,  most  observers  believe*  is  the  presence  of  Fort  Bragg. 
Thousands  of  military  personnel  choose  not  to  declare  North  Carolina  their  home 
State,  and,  therefore,  vote  elsewhere  by  absentee. 

That  creates  a  big  population  total  and  depresses  the  percentage  of  people 
voting.  It  creates  the  illusion  of  discrimination*  or  some  other  artificial  voting 
controls. 
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Discrimination,  of  course.  Is  tbe  assumption  In  me  voting  rights  bill  In  picking 

counts  with  lea$  than  50  percent  voting. 

The  Government  might  send  Federal  registrars  here*  but  chances  are  they  will 
be  a»  inactive  group. 

The  Chairman.  Is  that  1  of  34  counties? 

Senator  Ervin.  That  is  1  of  34  countips. 

Mr,  Chairman,  we  have  as  many  as  40,000  to  50,000  men  stationed 
there  at  Fort  Bragg  at  times.  We  have  two  other  counties. 

The  Chairman.  That  county  is  with  this.  , 

Senator  Ervin.  Yes;  and  we  have  two  other  counties  where  the  same 
situation  prevails:  Wayne  County,  where  the  Seymour  Johnson  Air 
Force  Base  is  located,  and  Craven  County,  where  the  Marine  installa¬ 
tion  at  Cherry  Point  is  located. 

These  three  counties  are  included  in  the  34  merely  because  the 
military  and  Marine  personnel  do  not  choose  to  register  and  vote. 

NEED  FOR  REVISION  OF  VOTING  STATISTICS 

In  the  determination  of  countries  or  political  subdivisions  to  be 
included  under  the  operation  of  S.  1564,  there  are  certain  unusual 
factors  wh  icli  m  ust  necessarily  be  considered. 

Because  of  the  arbitrary  standards  set  up  in  this  bill,  the  people  in¬ 
cluded  within  the  voting-age  population  are  not  necessarily  selected 
because  of  a  habit  of  voting  within  these  oounties  or  political  sub¬ 
divisions. 

As  a  matter  of  historical  fact,  for  example,  the  great  majority  of 
servicemen  continue  to  vote  by  absentee  ballot  in  their  home  State. 
However,  when  a  census  of  voting-age  population  is  taken  by  the 
Bureau  of  Census,  these  servicemen  are  included  in  the  total  voting- 
age  population  of  the  political  subdivision  in  which  they  are  located. 

I  submit,  that  to  arrive  at  a  truly  reflective  number  for  the  voting- 
age  population,  these  servicemen  should  be  excluded.  Likewise,  then, 
the  percentage  of  people  voting  or  registering  to  vote  in  such  political 
subai  vision  should  he  taken  without  inclusion  of  such  military 
personnel. 

A  striking  example  of  this  occurs  in  Onslow  County,  JLC.,  which  has 
a  so-called  voting-age  population  of  39,003.  Comp  Lejeune  is  located 
in  Onslow  County.  The  Bureau  of  Census  lists  Camp  Lejeune  as 
having  25,672  men  in  its  military  labor  force.  By  removing  this 
number  we  arrive  at  the  more  representative  figure  of  13,431  people 
of  voting-age  in  that  county,  of  which  9,726  voted  in  the  1964  presi¬ 
dential  election,  or  72.4  percent. 
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34,102 

22,  m 
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24,472 
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4,131 
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26,171 

40,922 

47.6 

72.4 

48.1 
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1 

[  Include*  military  personnel,  dependants,  and  d  vlltans  working  on  the  military  reservation. 
*  Represent*  officer  end  enlisted  personnel  stationed  in  eecb  county  at  the  designated  beam. 

1  EicJudes  military  personnel  from  voting  age  population. 
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I  would  like  to  also  put  into  evidence  in  t lie  record  an  editorial 
from  the  Washington  Star  for  March  2d,  1995,  entitled  “Illogical  Is 
the  Word,)?  which  points  out  how  ridiculous  it  is  to  place  Louisiana 
under  this  bill  ana  omit  Texas  from  its  provisions— 93*5  percent  of 
the  eligible  persons  in  Louisiana  are  registered.  47*3  of  those  in 
Louisiana  have  voted  as  compared  with  the  44*4  of  those  who  voted 
in  the  State  of  Texas,  * 

The  Chairman.  It  will  be  admitted. 

(The  document  referred  to  follows:) 

[From  the  Evening  Star  Mar,  26,  I960] 

Illogical  Is  the  Wobo 

Virginia's  Senator  WllHs  Robertson  commented  the  other  day  that  the  pending 
voting  bill  H rests  upon  an  assumption  that  la  bad  logic  as  well  as  bad  law*1' 

The  issue  as  to  bad  law  Is  hardly  one  for  laymen*  Let's  leave  that  to  the  lawyers 
and  the  Judges.  The  matter  of  logic,  however,  Is  In  a  somewhat  different  category. 

In  an  address  to  the  Senate  this  week,  Senator  EReader,  of  Louisiana,  while 
attacking  the  bill  on  constitutional  grounds,  also  made  an  interesting  point  In  the 
area  of  logic* 

The  sanctions  in  this  bill  would  apply  to  Louisiana  because  that  State  has  a 
literacy  test  and  because  only  47.3  percent  of  all  persons  of  voting  age  actually 
voted  In  the  1964  election.  (Some  63.6  percent  of  the  eligible^  are  registered  in 
Louisiana  and  could  have  voted  had  they  taken  the  trouble  to  do  so*)  The  bill 
would  not  apply  to  New  York,  which  also  has  a  literacy  test,  because  more  than 
60  percent  of  the  eligible^  did  vote  In  1964.  And,  Interestingly  enough,  neither 
would  It  apply  to  Texas*  Texas  has  a  poll  tax,  which  Louisiana  does  not*  But 
Texas  does  not  have  a  literacy  test*  Therefore,  it  is  exempted  from  the  bill  al¬ 
though  only  44*4  percent  of  its  ellgibles  voted  In  1964,  as  compared  to  47.3  in 
Louis)  ana .  The  logic  eludes  us* 

It  may  be  worth  pointing  out  that  the  1964  Civil  Rights  Act  provides  that  any¬ 
one  with  a  sixth-grade  education  is  presumed  to  be  literate.  This  is  a  rebuttable 
presumption  and  lifters  from  the  New  York  standard,  under  which  an  eighth- 
grade  education  is  conclusive  on  the  point  of  literacy*  But  even  a  sixth-grade 
showing  would  offer  some  assurance  that  a  prospective  voter  will  at  least  be  able 
to  read  and  write  passably  well. 

As  we  have  stated  before,  we  think  reasonable  literacy  tests,  given  without 
discrimination,  are  desirable*  We  also  have  expressed  the  view  that  the  percent¬ 
age  of  ellgibles  who  atc  registered,  as  distinguished  from  those  who  voted  or 
didn’t  take  the  trouble  to  vote  In  a  given  election,  is  the  better  standard.  Senator 
Ellender's  comparison  of  the  situation  In  bis  State  with  that  in  Texas  tends  to 
confirm  us  in  these  beliefs. 

Senator  Ervin.  I  would  also  like  to  read  into  the  record  this  part  of 
a  letter  which  I  received  from  William  Joslin,  chairman  of  the  North 
Carolina  Board  of  Elections*  addressed  to  myself* 

The  State  board  of  elections  is,  of  course,  concerned  that  the  proposed  voting 
bill  would  wipe  out  the  literacy  tests  In  approximately  34  counties.  This  would 
leave  the  teat  still  in  force  in  the  remaining  66  counties,  thus  creating  a  rather 
anomalous  situation*  An  illiterate  person  might  be  eligible  to  vote  in  Johnston 
County  but  Ineligible  if  he  crossed  Into  Wake. 

It  may  he  of  interest  to  you  that  the  State  board  of  elections  has  been  conduct¬ 
ing  a  special  Instruction  school  for  members  of  the  county  boards  of  election  at 
least  once  every  year  for  the  past  6  or  6  years*  At  these  schools  we  have  always 
stressed  that  the  literacy  test  must  be  applied  fairly  to  all  applicants.  Since 
the  passage  of  the  1961  and  1964  Civil  Rights  Acts,  we  have  advised  the  regis¬ 
trars  to  keep  written  records  of  all  literacy  tests*  I  know  of  only  one  or  two 
formal  complaints  In  recent  years  about  the  handling  of  the  literacy  tests*  In 
one  instance  the  State  board  of  elections  helped  to  iron  out  the  situation,  and  in 
the  other  instance  the  Federal  district  court  entered  an  order  that  seemed  to  clear 
up  the  difficulty* 
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I  might  add  that  in  the  Federal  district  court  case  there  is  a  case 
where  an  opinion  was  introduced  in  evidence  to  show  that  within  12 
days  after  the  complaint  was  made  the  conditions  causing  the  com¬ 
plaint  were  corrected  to  everybody’s  satisfaction. 

I  would  also  like  to  put  into  the  record  at  this  place  an  editorial  from 
the  ^Greensboro  Daily  News”  of  Greensboro,  NX.,  for  March  23, 1965, 
which  makes  certain  observat  ions,  among  them  i 

It  is  grossly  unfair  to  Infer  that  simply  because  50  percent  of  the  eligible 
voters  failed  to  go  to  the  polls,  racial  discrimination  is  the  reason. 

And  this  observation : 

The  Federal  Government's  duty  is  to  see  that  all  citizens  are  allowed  to  register 
and  vote  If  they  desire  to  do  so.  It  is  not  to  create  special  rules  for  some  citizens 
which  do  not  apply  to  all  citizens.  And  that  quite  clearly  would  be  dons  if 
literacy  tests  and  other  voter  qualifications  are  abolished  in  certain  areas  but 
allowed  to  flourish  in  others. 

Basic  constitutional  principles  are  involved  on  both  sides  of  this  controversy 
over  suffrage  rights*  One  principle  ought  not  to  receive  higher  priority  than 
another  closer  home,  and  the  Attorney  General  should  watch  his  blanket  Indict¬ 
ments  ba  sed  on  fuzzy  statistics* 

The  Chairman.  That  will  be  admitted. 

(The  documents  referred  to  follow.) 


State  Board  Of  Elections, 
RatilghtN.C.,MarcK£$tlSB5. 

Hon.  Sam  J*  Eavizf, 

Senate  O&tce  Building, 

Washington,  D*U+ 

Deab  Senator  Ervin  :  The  State  board  of  elections  Is  of  course  concerned  that 
the  proposed  voting  bill  would  wipe  out  the  literacy  tests  in  approximately  84 
counties*  The  would  leave  the  test  still  in  force  In  the  remaining  66  counties, 
thus  creating  a  rather  anomalous  situation.  An  Illiterate  person  might  be 
eligible  to  vote  In  Johnston  County  but  Ineligible  if  he  crossed  Into  Wake* 

It  may  be  of  Interest  to  you  that  the  State  board  of  elections  has  been  con¬ 
ducting  a  special  Instruction  school  for  members  of  the  county  boards  of  elec¬ 
tion  at  least  once  every  year  for  the  past  5  or  6  years.  At  these  school*  we  have 
always  stressed  that  the  literacy  test  must  be  applied  fairly  to  all  applicants* 
Since  the  passage  of  the  1961  and  1904  Civil  Rights  Acts*  we  have  advised  the 
registrars  to  keep  written  records  of  all  literacy  teste,  I  know  of  only  one  or 
two  formal  complaints  In  recent  years  about  the  handling  of  the  literacy  testa 
In  one  Instance  the  State  board  of  elections  helped  to  Iron  out  the  situation  and  In 
the  othiir  instance  the  Federal  district  court  entered  an  order  that  seemed  to 
clear  up  the  difficulty. 

There  are  now  pending  at  least  two  bills  in  the  North  Carolina  Legislature  that 
could  change  the  registration  pattern  In  this  State*  One  of  these  Is  an  act  to 
Implement  the  recently  adopted  constitutional  amendment  It  would  permit 
the  residence  requirement  tor  voters  In  Presidential  elections  to  be  lowered  to  00 
days.  This  bill  has  already  passed  thb  senate  and  has  an  excellent  chance  of 
passing  the  house.  The  other  bill  is  &  proposed  constitutional  amendment  to 
reduce  4be  residence  requirement  for  all  voters  to  0  months.  This  1ms  Just 
recently  been  dropped  into  the  hopper  in  the  senate*  It  is  perhaps  premature  to 
take  a  reading  on  Its  chances  of  passage.  There  is  also  a  proposal  of  the  State 
board  of  elections  that  will  probably  be  introduced  to  penult  the  county  boards 
of  election  to  extend  the  period  of  registration.  There  has  been  some  complaint 
that  our  registration  period  In  the  80  or  so  counties  that  employ  the  precinct 
book-type  registration  Is  too  short  Under  the  proposal  the  county  boards  of 
election  could  open  up  registration  for  as  many  additional  Saturdays  as  they 
deem  necessary,  f 

It  appears  to  me  that  many  of  our  counties  that  now  fall  below  the  50  percent 
registered  voter  test  of  the  new  bill  might  well  be  able  to  comply  with  such  a  tost, 
given  a  chance  to  operate  for  a  brief  period  of  time  under  the  three  proposed  bills 
wt  forth  above.  It  may  be  that  you  could  amend  the  pending  bill  to  provide  an 
alternative  date  tor  determining  compliance  with  the  00  percent  test 
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I  have  asked  our  count?  boards  of  election  to  send  certain. Information  to  yon 
and  to  their  respective  Congressmen.  I  hope  this  Information  will  be  of  softie 
value.  I  will  be  glad  to  li&rn  of  your  reaction  to  the  legislation  now  pending 
before  the  North  Carolina  General  Assembly.  I  would  also  like  to  know  of  any 
suggestions  that  you  may  have  about  additional  State  legislation. 

With  kind  regards,  1  am 
Sincerely  yours, 

Wiuuam  Jo&lih, 

+  Chairman,  Htate  Board  Of  Elections. 


I  From  the  Greensboro  Baity  Hews,  Mar.  £3,  1&S5J 
Special  Laws  and  Blanket  Indictments 

In  the  present  tense  situation  In  Alabama  Federal  officials — and  indeed  every¬ 
one  connected  with  the  civil  rights  controversy — should  check  carefully  on  facta 
and  figures  before  sounding  oft  in  public. 

Attorney  General  Nicholas  Katzenbaoh  foiled  to  do  this  In  remarks  made  before 
a  House  committee  last  Friday.  The  substance  of  his  testimony  was  sound — 
much  of  the  civil  rights  story  In  the  South  had  been  one  of  "Intimidation,  dis¬ 
couragement  and  delay"  In  the  struggle  to  win  full  citizenship  rights  for  Negroes. 

But  the  Attorney  General  barked  up  the  wrong  tree  when  be  dragged  34  eastern 
North  Carolina  counties  Into  the  picture  and  linked  them  with  Alabama.  The 
reference  was  to  the  projected  abolition  of  literacy  tests  in  counties  where  less 
than  50  percent  of  eligible  citizens  turned  out  to  vote — and  they  included  Aroo- 
stock  County  In  Maine  as  well  as  most  of  four  southern  States*  parts  of  Alaska 
and  Arizona  and  34  counties  in  North  Carolina. 

"They  may  have  had  a  snowstorm  in  Aroostook  County f*  the  Attorney  General 
told  the  committee,  "but  they  didn't  have  a  snowstorm  In  34  counties  of  North 
Carolina,  and  they  didn’t  have  a  snowstorm  in  Mississippi." 

No,  there  was  no  snowstorm  down  here  last  November.  But  as  for  North 
Carolina  neither  was  there  specific  "Intimidation,  discouragement  or  delay”  in 
registration  or  voting  for  Negro  citizens.  The  only  protests  about  registration 
delays  in  North  Carolina  in  recent  years  have  been  confined  to  one  county,  Hali¬ 
fax — and  that  situation  has  now  been  cleared. 

Let  It  be  understood  by  Mr.  Katzenbach  and  others*  Including  President  John¬ 
son  and  Iter.  Martin  Luther  King,  that  North  Carolina  cannot  be  tarred  with 
the  brush  of  Alabama  or  Mississippi.  Negro  citizens  have  bad  the  right  to 
register  to  vote  here  Just  as  other  citizens  have.  They  have  been  subjected  to 
the  same  kind  of  literacy  tests  which  apply  for  all  other  would-be  voters—  ex¬ 
cept  in  several  very  rare  situations  in  Halifax  County, 

To  equate  conditions  In  North  Carolina  with  those  in  Dallas  County  simply 
because  less  than  50  percent  of  the  eligible  voters  went  to  the  polls  last  November 
Is  presumptuous  and  inaccurate.  It  indicts  the  thinking  behind  the  President's 
new  Federal  voting  legislation. 

There  are  fart  for  more  reasons  than  racial  discrimination  behind  some  of  the 
voting  apathy  in  North  Carolina,  Mississippi  or  New  York.  As  we  noted  the 
other  day,  the  Guilford  County  Elections  Board  has  tried  to  cooperate  In  getting 
more  registrants  on  the  books;  a  study  of  its  recent  efforts  reveals  that  even 
voters  signed  up  by  an  intensive  campaign  have  stayed  away  from  the  general 
election  in  droves. 

It  Is  grossly  unfair  to  Infer  that  simply  because  50  percent  of  the  eligible  voters 
foiled  to  go  to  the  polls,  racial  discrimination  Is  the'reason. 

The  more  we  study  the  President's  Federal  voting  legislation,  the  more  we 
are  convinced  that  the  50  percent  figure  is  Ill-advised.  Indeed,  the  whole  Idea  of 
setting  up  special  laws  to  cover  certain  statistical  situations  may  not  work  fairly. 
The  Federal  Government's  duty  1b  to  see  that  all  citizens  are  allowed  to  register 
and  vote  if  they  desire  to  do  so.  It  is  not  to  create  special  rules  for  some  citizens 
which  do  not  apply  to  all  citizens.  And  that  quite  clearly  would  be  done. If 
literacy  tests  and  other  voter  qualifications  are  abolished  In  certain  areas  but 
allowed  to  nourish  In  others. 

Basic  constitutional  principles  are  involved  on  both  sides  of  this  controversy 
over  suffrage  rights.  One  principle  ought  not  to  receive  higher  priority  than 
another,  closer  home  and  the  Attorney  General  should  watch  his  blanket  Indtcb 
manta  based  on  fuzzy  statistics.  1 

Senator  Ervin.  I  would  also  like  to  put  in  a  statement  taken  from 
the  Washington  Star,  “Vote  Bill  Won’t  End  Protests,  CORE  Chief 
Tells  500  Here.” 
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The  Chaiman,  It  will  be  admitted. 

Senator  Ervin,  I  would  also  like  to  offer  to  put  in  evidence  an 
editorial  from  The  Washington  Post  o i  Monday*  March  29,  1965, 
which  closes  with  these  words : 

We  hope  that  Congress  will  substitute  Federal  action  for  State  action  so  far 
as  It  is  necessary  to  guarantee  equality  at  the  polls  without  any  unnecessary 
encroachment  upon  the  rights  of  the  States  to  fix  qualifications  of  voters. 

The  Chairman,  That  will  be  admitted. 

Senator  Ervin,  And  an  editorial  from  the  Wall  Street  Journal 
of  March  25, 1965,  entitled  “Incongruities  in  the  Drama,*’  which  says, 
among  other  things: 

At  the  same  time  the  high  political  content  of  the  issue  is  causing  the  national 
administration  for  its  part,  to  stray  from  the  paths  of  reality  and  Constitution¬ 
ality, 

The  Chairman.  It  will  be  admitted. 

(The  documents  referred  to  follow :) 

Vote  But  Won't  End  Protests,  CORE  Chief  Tells  500  Here 
(By  James  M*  Coram,  Star  Staff  Writer) 

Quick  passage  of  President  Johnson's  voter  registration  bill  will  not  end  civil 
rights  dem Gustations,  a  leading  Negro  spokesman  predicted  here  yesterday. 

James  Farmer,  national  director  of  the  Congress  of  Racial  Equality,  told 
a  rally  of  about  000  sympathizers  they  are  on  the  crest  of  a  great  wave  and 
must  wot  let  up  the  pressure  if  they  are  to  secure  eating,  meeting,  schooling, 
and  "walk-in-the-street-in-peace  rights"  for  Negroes. 

lie  told  members  of  CORE,  of  the  Student  Nonviolent  Coordinating  Committee, 
the  Mississippi  Freedom  Democratic  Party,  and  Other  militant  civil  rights  groups 
gathered  at  Judiciary  Square  at  Fifth  and  E  Streets  NW.  that  "to  relax  pressure 
now  would  he  to  relax  progress," 

IMMEDIATE  DEMANDS 

Washington  CORE  Director  Herbert  Woods  spelled  out  seven  immediate  de¬ 
mands  upon  the  Federal  Government: 

"That  the  Federal  Bureau  of  Investigation  stop  taking  notes  and  start  arrest¬ 
ing  people;  that  the  FBI  enforce  present  civil  rights  laws;  that  brutality, 
intimidation,  and  murder  in  connection  with  civil  rights  demonstrations  be  made 
a  Federal  offense ;  that  the  FBI  Investigate  on  a  day-to-day  basis  Instead  of  only 
when  sensational  events  happen ;  that  Congress  pass  quick  voter  legislation ;  that 
Congressmen  be  unseated  where  large  percentages  of  voter  discrimination  occur; 
and  that  new  elections  be  held  within  9  months  after  discriminated  voters  have 
been  registered. 11 

Fanner  looked  past  Selma,  Ala.,  where  the  march  to  Montgomery  started 
yesterday,  to  Jonesboro,  La.,  where  he  said  Negroes  are  under  a  virtual  "house 
arrest,"  because  high  school  students  of  that  race  have  refused  to  attend  classes. 


{From  the  Washington  Post,  Mar.  £0,  1965] 

Derating  the  Rights  Bill 

Opponents  of  the  civil  rights  bill  are  getting  less  attention  at  tha  moment  than 
supporters  who  wish  to  improve  it.  Since  the  bill  has  been  subjected  to  critical 
analysis  a  number  of  short-comings  have  come  to  light.  Several  outstanding 
advocates  of  civil  rights,  such  as  Senator  Javltfi,  Representatives  McCulloch, 
and  Lindsay,  and  Roy  Wilkins,  executive  director  of  the  National  Association 
for  the  Advancement  of  Colored  People,  are  concerned  about  the  pockets  o< 
discrimination  that  the  bill  would  not  reach.  The  questions  they  raise  are  serious 
ones  which  should  be  thoughtfully  debated. 

Attorney  General  Katzenbach  has  testified  that  the  bill  would  prohibit  dis¬ 
criminatory  educational  tests  and  devices  in  Louisiana,  Mississippi,  Alabama, 
Georgia,  South  Carolina,  Virginia,  and  Alaska,  84  counties  in  North  Carolina, 
and  1  county  in  each  of  3  States— Arizona,  Maine,  and  Idaho.  But 
Texas,  Tennessee,  Florida,  Arkansas,  and  Kentucky  would  not  be  covered,  be¬ 
cause  they  have  no  literacy  testa,  although  some  of  their  counties  have  low 
Negro  registrations. 
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Ideally  the  hill  should  apply  wherever  the  vote  is  denied  on  racial  grounds, 
As  a  practical  matter,  It  Is  doubtless  necessary  to  limit  the  areas  into  which 
Federal  registrars  may  he  sent.  But  there  is  nothing  sacrosanct  about  the 
formula  provided  In  the  present  hill.  It  would  outlaw  voter-qualification  tests 
In  States,  or  their  subdivisions,  in  which  less  than  60  percent  of  the  voting-age 
population  was  registered  or  voted  in  the  last  November  election.  Congress 
may  be  able  to  devise  a  better  (and  more  Inclusive)  formula* 

It  has  also  been  suggested  that,  Instead  of  abolishing  State  literacy  tests, 
where  a  pattern  of  discrimination  is  found,  it  would  be  enough  to  provide  fair 
administration  of  those  tests.  Some  of  the  States  literacy  tests  have  been 
outlawed  by  the  courts  because  they  have  been  found,  as  In  the  Alabama  case, 
to  be  “merely  a  device  to  make  racial  discrimination  easy."  Others  will  doubtless 
be  thrown  out  by  the  courts,  but  this  does  not  necessarily  mean  that  all  literacy 
tests  are  bad.  In  the  absence  of  such  court  decisions,  discrimination  could 
be  arrested  by  naming  Federal  registrars  to  apply  the  tests  Impartially.  This 
would  ease  the  constitutional  argument  about  the  bill,  and  it  might  accomplish 
about  the  same  result  as  the  banning  of  all  literacy  tests  in  the  areas  to  be  covered. 

At  least  it  is  salutary  to  have  the  Judiciary  Committee  examine  these  aspects 
of  the  bill  with  great  care.  The  necessity  for  enactment'  of  a  strong  bill  to  end 
denial  of  the  franchise  on  racial  grounds  has  been  established  beyond  chal¬ 
lenge.  The  details  the  bill  are  still  open  to  debate.  We  hope  that  Congress 
will  substitute  Federal  action  for  State  action  so  far  as  it  is  necessary  to  guar¬ 
antee  equality  at  the  polls,  without  any  unnecessary  encroachment  upon  the 
right  of  the  States  to  fix  the  qualifications  of  voters. 

“WOP 

Farmer  said  he  planned  to  lead  a  COBB  unit  Into  Jonesboro  sometime  next 
week  and  expected  that  the  Louisiana  town  would  become  the  new  focal  point  of 
the  Nation's  civil  rights  activities. 

“I've  been  told  by  some  members  of  the  press  that  the  country  is  getting  tired 
of  demonstrations.”  Farmer  said.  “People  keep  asking  me,  ‘After  this  new  bill 
Is  paused,  will  you  dry  up  and  stop  demonstrating?  ” 

"No  I"  the  rally  crowd  responded. 

Earlier,  Farmer  had  demonstrators  In  a  parade  from  the  White  House,  ending 
the  picketing  there.  They  marched  single  file  and  at  times  stretched  out  five 
blocks,  singing  freedom  songs  as  they  walked. 

Along  the  route  Roman  Catholic  priests  and  seminarians  acted  as  marshals 
to  assure  that  no  acts  of  civil  disobedience  would  be  committed.  The  group 
stopped  at  First  Street  and  Louisiana  Avenue  NW,  for  5  minutes  of  silent 
meditation  while  they  faced  the  Capitol,  They  then  moved  to  the  square  where 
they  listened  to  speeches,  showing  tittle  overt  enthustam  except  when  Farmer 
spoke.  . 

Tickets  went  on  sale  yesterday  for  the  two  special  trains  that  will  take  Wash¬ 
ington  area  residents  to  Alabama  to  join  the  massive  civil  rights  march  there. 

The  Reverend  Jefferson  p,  Rogers,  Minister  of  Church  of  the  Redeemer  and 
chairman  of  the  Southern  Christian  Leadership  Conference  units  In  the  Wash¬ 
ington  area,  said  the  sale,  from  1  pui.  to  11  p.m.,  went  "pretty  well.” 

The  trains  are  slated  to  depart  from  Union  Station  at  2  p.m.  tomorrow  and 
Wednesday.  Groups  here  also  are  chartering  planes  and  buses  for  the  trip  to 
Alabama. 

Each  train  can  carry  400  passengers.  The  round-trip  fare  Is  f33.2B,  Both 
trains  will  leave  Montgomery  at  5:30  p.m.  Thursday,  arriving  In  Washington 
early  Friday  morning.  Tickets  for  both  trains  are  on  sale  at  Union  Station. 
Passengers  on  tomorrow's  train  will  find  accommodations  Wednesday  night  at 
St.  Jude’s,  a  Roman  Catholic  school  and  hospital  center  outside  Montgomery. 

[From  tha  Wall  Stmt  Journal.  Mar.  £B,  1MDI 
ItfOriNOBUmES  Iff  THE  DsAtf  A 

The  civil  rights  struggle,  focusing  this  week  on  the  march  to  Montgomery,  Is 
customarily  described  in  terms  of  high  drama,  and  certainly  there  has  been  no 
lack  of  violent  Incidents.  Yet  great  drama,  whether  in  real  life  or  reflected  on 
the  stage,  must  have  the  ring  of  truth,  and  it  seems  to  us  that  too  often,  on  all 
sides,  this  one  doee  not  have  that  ring. 

To  say  that  is  not  to  disparage  the  justice  of  the  voter  registration  drive, 
condone  the  extreme  southern  segregationists,  or  question  the  depth  of  concern 
In  the  White  House.  On  the  contrary*  the  sympathy  of  the  majority  of  Americans 
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Is  for  the  Negro  cause,  especially  In  so  fundamental  a  field  as  voting,  and  not 
for  a  bullying  sheriff  or  a  recalcitrant  Governor, 

It  Is,  rather,  to  say  that  alt  the  protagonists  are  pursuing  particular,  highly 
political,  Interests  which  do  not  always  add  up  to  the  Nation's  beat  interest  but 
which  do  produce  incongruities  and  rob  the  drama  of  some  of  its  reality. 

Consider  the  frequently  made  comparison  between  the  American  demonstra¬ 
tions  and  the  Indian  resistance  movement  of  Mahatma  Gandhi,  It  is  a  little 
incongruous,  to  begin  with,  to  equate  the  well-equipped  Montgomery  marchers, 
moving  under  the  full  panoply  of  U.S.  Government  military  protection,  with  the 
Indian  leader’s  wretched  boides. 

Therein  lies  the  major  weakness  of  the  analogy :  Gandhi  was  protesting  the 
foreign  rule  of  his  entire  nation,  not  some  local  abuse.  In  the  United  States 
today  the  whole  Federal  Establishment,  as  well  as  most  public  opinion,  Is  arrayed 
on  the  side  of  the  Negro.  We  may  be  thankful  It  Is  bo,  but  the  present  point  is 
that  against  that  awesome  power  the  intransigent  local  politician  can  prevail 
only  for  a  time.  Ultimately  the  contest  is  unequal, 

Such  confrontations  intensify  the  politics  and  the  bitterness.  Not  only  Is  it 
right  that  the  Negro  should  have  access  to  the  polls  equally  with  other  citizens 
in  his  State ;  the  extent  of  his  success  In  reinforcing  the  right  can  also  powerfully 
affect  local  politics.  On  a  national  scale,  long  before  the  present  efforts,  the  Negro 
vote  was  showing  its  considerable  Influence  In  elections. 

While  there  can  be  no  quarrel  with  this  development  as  such,  It  helps  explain 
the  bitter-end  opposition  of  some  of  the  southern  politicians  In  municipal,  county, 
or  State  office.  In  the  Deep  South  especially  they  can  play  on,  as  well  as  mirror* 
white  fears  that  some  local  political  structures  may  eventually  be  taken  over  by 
Negroes  through  sheer  force  of  numbers.  It  Is  remarkable  that  In  all  the  long 
period  of  strife  few  outside  the  South  appear  to  have  recognized  that  this  poten¬ 
tial  revolution  actually  Is  a  problem  requiring  consideration  and  accommodation. 

At  the  same  time  the  high  political  content  of  the  issue  Is  cansing  the  national 
administration,  for  its  part,  to  stray  from  the  paths  of  reality  and  constitution¬ 
ality,  The  Government's  attempts  to  redress  wrongs  also  have  obvious  political 
advantages.  It  can  hope  to  cement,  for  the  time  being  anyway,  the  Negro  vote 
without  alienating  the  majority  of  the  electorate.  Last  November  demonstrated 
how  feebly  resentment,  either  South  or  North,  could  affect  the  outcome. 

So  It  Is  that  less  than  a  year  after  passage  of  the  Civil  Rights  Act,  a  couple 
of  whose  sections  are  open  to  constitutional  question,  we  have  a  proposed  voting 
law  which  Is  inherently  Inconsistent  and  seems  flatty  to  contravene  the  Con¬ 
stitution.  It  is  expected  In  Washington  that  the  momentum  of  the  administra¬ 
tion's  efforts  to  reassure  the  civil  rights  leaders  will  accelerate. 

Beyond  any  proposed  legislation,  reality  also  tends  to(be  submerged  in  some 
general  attitudes.  If  the  die-hard  segregations  err  in  supposing  they  can  reverse 
the  movement,  so  do  the  civil  rights  leaders  and  supporters  err  In  thinking  that 
endless  disruption  of  the  civil  order  spells  the  automatic  fulfillment  of  their  as¬ 
pirations;  it  may  delay  them  through  exasperating  the  patience  of  the  public. 

Specific  goals  may  Indeed  be  won ;  more  Important  Is  what  la  done  with  equal 
treatment  or  full  citizenship.  Too  little  attention  baa  been  paid  to  the  Negro's 
own  responsibility  in  the  development  of  the  society.  The  reality  is  that  the 
society,  with  the  best  will  In  the  world,  cannot  do  everything  for  him  or  any 
other  citizen. 

That  the  various  political  interests  play  a  large  part  in  the  Issue  is  Inevitable, 
since  practically  all  national  decisions  are  reached  through  the  interaction  of 
political  Interests.  But  those  who  lead  groups  or  nations  must,  like  other  mortals, 
find  time  for  cooling  off  and  reflection  teat  they  propel  the  drama  to  lengths  that 
are  not  only  Incongruous  but  Injurious. 

Senator  Ervin.  That  is  all  for  the  time  being. 

The  Chairman*  Mr.  Perez,  do  you  have  anything  to  say  nowi 

STATEMENT  OP  JUDGE  L.  H.  JEREZ,  REPRESENTING  GOT*  JOHN  J. 
McKEITHEN,  OF  LOUISIANA;  ACCOMPANIED  BT  LUKE  PETRO¬ 
VICH,  COMMISSIONER  OP  PUBLIC  SAFETY — Resumed 

Mr*  PteREZ,  Yes,  sir,  Mr,  Chairman*  if  you  please,  I  would  like  to 
make  two  additional  offers  in  connection  with  the  subversive  charac¬ 
ter  of  the  persons  and  groups  leading  the  mass  action  demonstrations 
and  boycotts. 
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Mr,  Perez*  Mr*  Chairman*  I  repeat^  I  would  like  to  nrnke  two  offers 
of  additional  evidence  of  the  subversive  character  of  the  persons  and 
groups  engaged  in  mass  actions*  demonstrations*  and  boycotts  as  being 
a  part  of  the  Communist  plan  in  the  Black  Belt  as  set  out  in  the 
Herndon  case  by  the  U,S.  Supreme  Court.  One  is  the  finding,  accom¬ 
panied  by  photographs*  of  letters  of  Martin  Luther  King  by  charac¬ 
ters  who  have  been  declared  subversive  and  Communist  by  this  com¬ 
mittee*  It  is  entitled  “The  Joint  Legislative  Committee  on  Un-Amer¬ 
ican  Activities,”  and  particularly  pages  95  to  107  which  I  would  like 
to  mark  “Exhibit  No*  7-A,  Perez,  Louisiana*” 

The  Chairman.  It  will  be  admitted. 

(The  document  referred  to  was  marked  “Exhibit  No.  7-A,  Perez, 
Louisiana,”  and  is  as  follows:) 

Exhibit  7A 

By  Ma  Rogers 

Mr.  Chairman,  1  have  some  further  documentary  evidence  that  I  would  like 
to  offer  Into  the  record  concerning  the  connection®  of  the  Southern  Conference 
Educational  Fund  with  certain  activities  which  have  been  going  on  In  the  United 
States,  particularly  in  the  South,  for  some  time.  The  first  Is  a  memo  dated 
January  IS,  106ft,  from  Carl  Braden  to  William  Howard  Meliah,  "In  re  Martin 
Luther  King/'  it's  signed  with  Carl  Braden's  signature.  It  discusses  the  tech¬ 
nique  of  how  the  Southern  Conference  Educational  Fund  has  procured  Martin 
Luther  King  to  speak  at  a  function  of  the  Southern  Conference  Educational  Fund 
in  New  York,  and  it  discusses  In  detail  their  technique  In  making  sure  that  he 
arrives  at  the  right  time,  and  properly;  and  their  technique  of  putting  Influence 
to  bear  on  him  to  make  sure  that  he  complies  with  what  they  want  him  to  do. 
The  letter  is  quite  significant,  and  with  the  committee's  permission,  I  would  like 
to  read  it  Into  the  record.  “Martin  King  has  a  had  habit  of  arriving  late  at 
meetings  and  assembly  affairs  such  as  the  one  we  are  planning  In  New  York  City 
on  February  8.  I  have  not  been  able  to  decide  whether  this  Is  poor  planning,  or 
an  unconscious  resistance  to  the  demands  on  his  time,  or  a  combination  of  both. 
In  any  event,  it  is  a  disconcerting  fact  which  many  sponsors  learn  to  their  sorrow 
a  bit  late.  I  think  we  should  try  to  forestall  a  repetition  at  our  meeting;  we 
should  also  guard  against  the  possibility  that  he  wilt  forget  the  engagement  alto¬ 
gether.  I,  therefore,  propose  as  follows:  Either  you  or  James  Dombrowski  should 
write  him  at  his  home  asking  him  to  come  to  a  dinner  with  you,  or  Mogulescu,  or 
some  of  the  key  people.  The  assembling  for  this  dinner  should  be  as  early  as  pos¬ 
sible,  aay  around  5  or  5  :S0,  so  as  to  force  Martin  to  leave  Atlanta  early  In  the  day, 
and  not  wait  until  6  p*m*  to  catch  a  plane.  The  dinner  Invitation  to  his  home  will 
serve  to  remind  him  of  the  engagement  that  night,  and  will  also  pin  down  whether 
he  will  be  there.  As  soon  as  it  becomes  known  that  he  has  agreed  to  appear  at 
our  annual  reception,  there  Is  going  to  be  great  pressure  on  him  to  forget  about 
the  affair*  People  like  Ted  Kheel,  and  the  CORE  group  are  very  jealous  of 
Martin's  connections  with  a  group  like  purs,  and  we  must  expect  efforts  to  divert 
him*  You  have  probably  thought  of  all  of  this*  but  X  thought  I  should  put  my 
'two  cents'  in  and  send  this  with  a  copy  to  James  Dombrowski/'  signed,  "Carl*” 

This  is  significant  because  it  Is  a  letter  from  one  Identified  Communist  to 
another  Identifier!  Communist,  wtfti  ft  carbon  copy  to  a  third  Identified  Communist, 
discussing  one  of  the  men  who  is  a  substantial  political  force  In  the  United  States 
today. 

The  next  letter  Is  a  letter  on  the  stationery  of  the  Southern  Farmer,  Tnc>f 
dated  February  26, 1060.  It’s*Igned  with  the  Initials,  “A.W.W”  which  la  Aubrey 
Williams,  and  it’s  addressed;  “Dear  Jim/1  which  would  be  James  Dombrowski 
It  discusses  Martin  Luther  King;  it  discusses  the  possible  disappearance  of 
$100*000  of  money  from  the  Montgomery  Improvement  Association*  It  com¬ 
ments,  and  1  quote:  “King  Is  playing  a  crafty  game,  he  Is  taking  his  advice 
from  the  National  NAACP,  and  Benny  Mays*  Neither  of  these' sources  have; 
any  place  for  the  SCEF  In  their  work*'1  It  discusses  further  by  saying,,  “I  think 
we  had  better  stick  to  Negro  leaders  like  Nixon,  Dominion,  Simpkins,  etc*,  it 
is  hopeless  to  try  to  work  with  people  like  Mays,  Clements  Seay.  Abernathy, 
and  people  like  those  on  your  Dillard  University  faculty*  Abernathy  is  a  fool. 
Yesterday  he  tipped  off  the  newspapers  that  the  students  at  Alabama  State 


VOTING  BIGHTS 


607 


College  were  going  to  march  on  the  cafeteria  In  the  Montgomery  courthouse; 
so  when  the  students  got  there*  the  police  and  sheriff  were  there  to  greet  them* 
yet  King  has  made  this  man  his  bosom  companion  all  the  years  he  has  been  in 
Montgomery*  I  will  have  to  say,  Jim*  that  I  am  pretty  well  fed  up  with  the 
personal  leadership  of  King,  I  personally  have  very  little  confidence  In  the 
man's  judgment.  I  think  Ella  Baker  has  more  sense  In  her  little  finger*  In  re 
people  and  wise  courses  of  action  than  he  has  in  his  whole  body*  Sincerely 
yours,  A.W.W/' 

The  next  document  I  want  to  place  Into  evidence,,  Mr.  Chairman*  Is  a  copy 
of  the  front  and  back  of  a  photograph  found  lu  the  flies  Of  James  A*  Doin- 
browskl  on  October  4.  The  photograph  Is  a  picture  of  Martin  Luther  King, 
Anne  Braden,  Carl  Braden,  and  James  A.  Dombrowskl,  and  on  the  hack  of  the 
photograph  are  handwritten  notes  in  the  handwriting  of  James  A,  Dombrowskl 
as  follows:  “The  Sixth  Annual  Conference  of  the  Southern  Christian  Leadership 
Conference*  Birmingham*  Ala.,  September  25-28*  1902,°  Then  the  people  who 
are  in  the  picture  are  Identified  as  follows;  “Martin  Luther  King*  Jr.*  respond¬ 
ing  to  Anne  Braden's  speech;  In  background,  A.B,  (Anne  Braden)*  Carl  Braden* 
J,A.D.  ( Jamew  A.  Dombrowskl)/’  We  offer  this  photograph  Into  the  record*  Mr* 
Chairman* 

We  would  like  to  further  offer  into  the  record*  photographs  of  the  front  and 
back  of  a  check  Issued  by  the  Southern  Conference  Educational  Fund*  Inc.*  signed 
by  Benjamin  B.  Smith,  and  James  A.  Dombrowskl,  dated  March  7r  1963*  to 
the  order  of  Dr.  Martin  Luther  King*  Jr.*  $107.74*  with  a  notation  on  it*  "New 
York  expenses*1'  and  the  endorsement  of  Dr*  Martin  Luther  King,  Jr.,  on  the  back* 
Apparently  this  check  was  to  pay  Dr.  Martin  Luther  King’s  expenses  to  come 
to  the  annual  fundraising  meeting  in  New  York  that  was  discussed  in  some  of 
tbe  previous  correspondence  that  1  placed  In  the  record  before. 

I  would  like  to  offer  a  copy  of  a  letter  on  the  stationery  of  the  Southern 
Conference  Educational  Fund*  apparently  from  Dr,  Dombrowskl  as  being  found 
In  his  correspondence  file,  addressed  to  Dr.  Lee  Lurch*  who  has  been  identified 
as  a  Communist* 

Among  other  things,  this  letter  discusses  certain  Joint-Junctions  between  the 
Southern  Conference  Educational  Fund*  and  tbe  Southern  Christian  Leadership 
Conference.  I  will  read  the  paragraph  pertinent  as  follows :  "We  enclose  a  layout 
and  text  for  tbe  ad  to  be  signed  by  the  Southern  Christian  Leadership  Confer* 
ence*  Dr,  Martin  Luther  King*  president;  tbe  Student  Nonviolent  Coordinating 
Committee*  and  SCEF,  SCEF  will  raise  the  money*  It  will  take  about  $10*000 
to  place  the  ad  in  one  newpsaper  In  each  of  the  fifteen  States;  $20,000  in  two 
papers  per  State/' 

The  next  document  is  dated  June  20*  1902.  It  says  that  It's  from  Janies  Dom- 
browski,  to  the  member  of  the  executive  committee  of  the  SCEF.  and  it's  on 
SCEF  stationery.  It  says;  "In  re:  Atlanta  Conference  on  Civil  Bights  and 
Civil  Liberties/'  One  particular  portion  of  It  is  of  real  significance:  "The 
Rev,  Wyatt  Tee  Walker  of  Southern  Christian  Leadership  Conference  has 
promised  his  cooperation*  including  the  personal  participation  of  the  SCLC 
president.  Dr*  Martin  Luther  King*  Jr.  It  is  anticipated  that  a  list  of  speakers 
will  Include  at  least  one  or  two  nationally  prominent  figures,  such  as  Represents* 
tlve  James  Roosevelt,  and  Mr.  Justice  William  O*  Douglas," 

The  next  Item  Is  a  persona)  letter  from  Carl  Braden*  signed*  "Carl*”  with  his 
signature  which  I  Identify*  addressed;  "Dear  Jim/'  apparently  to  Dr.  James 
Dombrowskl  as  it  was  found  in  his  correspondence  files.  It  Is  dated  the  27th 
day  of  July*  1963,  The  second  page  of  tbe  letter  Is  much  more  significant  than 
the  first.  I  read  some  quotes  from  It:  "The  pressure  that  has  been  on  Martin 
about  O'Dell/'  this  refers  to  Martin  Luther  King*  and  Hunter  Pitts  O'Dell 
who  Is  an  Identified  Communist  Party  agent,  "helps  to  explain  why  he  has 
been  ducking  us.  I  suspect  there  was  something  of  this  sort  in  tbe  wind. 

UPI  has  carried  a  story  quoting  Martin  as  saying  they  have  dumped  O'Dtfil 
for  tbe  second  time,  because  of  fear  that  the  segregationists  would  use  it  against 
them.  He  expressed  no  distaste  for  Communists  or  their  beliefs,  merely  puts  it 
on  the  pragmatic  basis  that  tbe  Southern  Christian  Leadership  Conference  can't 
handle  the  charges  of  communism,  This  is  a  quite  Interesting  development, 
so  I  feel  like  It  is  best  to  let  Martin,  and  the  Southern  Christian  Leadership 
Conference  alone  until  they  feel  like  coming  around  to  ns.  They  will  be  back 
when  the  Kennedys  and  assorted  other  opportunists  with  whom  they  are  now 
consorting  have  wrung  all  usefulness  out  of  them,  or  rather  when  they  become 
a  liability  rather  than  an  asset.  Right  nowt  the  Red»halters  in  New  York  are 
bolding  Martin  and  the  SCLC  as  prisoners  through  offers  of  large  sums  of  money* 
We  shall  see  if  they  get  the  money*  and  If  they  do*  how  much  of  a  yoke  It  puts 
Unon  th&m,  r  -lyn  M  von  and  "hi  n  J  r 
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Kraonnl  ltidinbip  of  King*  I  paraonallr  ha*a  wr 7  little  oenfid*nao 
tha  mu  judgment*  I  think  Ilia  hakvr  baa  uoro  *****  In  bar 
llttlo  flHip  rot  poopl*  oad  *lt«  eAufaaa  of  astlan  than  ho  ha*  In 
hla  whol*  bodj* 


Sluinlj  xoura* 


!*■» 


Exhibit  42i  Letter  dioouHing  influent*  on  Negro  l*ndor* 
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Exhibit  43.  Photograph  of  Martin  Luther  King  and  three  officer* 
of  SCEF  previously  identified  a*  Communist* 


^  J.  $C£C  3vw  r 

Sz/tx  .  1x~-3y  foQ-y  ' 

/  f  * 


1:  4  £»j  £ 


Exhibit  43a.  Note*  by  Dombrowiki  on  back  of  Exhibit  43 
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Southern  Conference  Educational  Fund,  Inc. 

l.^™ir.lBy^'uii  I  ^1  PuuiinrFiO*  The  $egth*f*  PATRIOT 

9 it  PftDlDO  SWEET,  MEW  OCEANS  JJ,  tOUWANA  *  Arte  532  7W* 


■*f*  fit 
i  —  -  - 

Mtfir  #  ^  «> 


n*b^ 


. . . 

b.  )ik<  I  tun 


u>  i  a#*** 
c*rf»e** 


August  2,  1963 


Dr.  Lit  Lorch 


5S5*>C 

trtflj  CiMd 


da 


00334) 


it  epuears  to  b*  indUitcd  that  i  civil  fl^htl  bill 
will  be  paiiid  by  Congnai  this  y«ir<  khithar  or 
not  It  will  be  eny  good  will  depend  on  whither  or 
not  the  filibuster  can  b*  broken. 


This  cen  be  done  if  about  10  eon  vote*  cen  be 
mitered  for  cloture.  The  key  le  IS  itatti,  ell 
but  one  In  the  Hast,  whore  one  or  Eotn  ■  ena tore 
votefTwltH  the  South  against  cloture  In  the  leet 
teet  vote. 


A*  part  of  a  oasstv*  letter  writing  caapalgn,  we 
propose  to  piece  a  full-page  ad  la  at  lee  at  one 
^newspaper  in  eech  of  theae  IS  state*. 

He  enclose  e  ley  out  end  text  for  the  ad  to  be  elgn.fd 
by  the  Southern  Christian  Leadership  Conference;  Or. 
Her tin  Luther  King,  president;  the  Student  Nonviolent 
Coordinating  Coueilttee;  end  SCEF* 

SCEF  will  relee  the  nuiey.  It  will  take  about  $10,000 
to  plies  the  *d  in  one  newspaper  In  ssch  of  the  IS 
*•■"**■  $2^,000  ip  two  ps;'ert  per  state,  etc, 

Would  it  b#  possible  for  you  to  help  us  with  this 
■oat  laportent  project?  If  you  wish,  I  will  be 
glad  to  send  you  e  schedule  showing  the  ectusl  cost 
for  eech  newspaper,* 

with  warmest  greetings. 


Sir'  . h cly, 


Exhibit  46,  Letter  showing  coordination  between  SCEF 
gnd  Southern  Christian  Leadership  Conference 
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Southern  Conference  Educational  Fund/  Inc. 
-  I  ..II  I  .  ■  I . .  MUWUW  TV.  Mn  PATRIOT 

m  imdoo  ncn,  nw  omians  a  loummu  •  mooch  him 


Juna  10.  1902 


00933| 


to*  Min  of  th*  Sue  u  live  C<Mltt*e 

Pr*  John  ft*  Imi  (  Bilbao  ftdgar  A*  U»i 

John  Ha  Cm,  Sac.  Mr*,  wdluki  Mini 

Mr*  a  J«**l*  F*  Qttmtn  B*njwln  ft*  galtb,  Wma^'bk. 

lift.  Hamas  ft*  tang 

fftOMi  Jim  DMroMfci 

lit  AtUati  Conference  on  Civil  light*  and  Civil  Liberty 


for  ilaNt  a  yut  tb*  atiff  bA*  bun  discussing  with 
various  lMdtn  In  Atlanta  tb*  possibility  of  *  foutbwld* 
confitwca  In  that  city  on  civil  right*  and  civil 'liberties. 
Thor*  ha*  ba*n  a  volt  encouraging  reepoos*.  Nwt  gratifying 
la  tb*  inter***  shown  bj  «  nimber  of  organisation*  which  In 
tha  put  hatva  not  publicly  associated  thaaselves  tilth  project* 

In  wblcb  tba  S<3F  vu  Involved* 

that 

Thera  appur ■  to  ba  auallait  proapwti/vi  aucb  a 
conference  could  ba  successfully  launched  Involving  wat  of 
tba  loading  organisation*  in  tb*  field  la  Atlanta,  ftlise 
Paacbell*  director  of  tba  Council  on  ttaaii  lalatioaa 

haa  baw  on*  of  tb*  aotbutufcu  supporters  front  th*  first; 
also  tba  lav*  Vyatt  Tn  Walker  of  fflafl  praised  bla  co¬ 
op  era  cion*  Including  tb*  personal  participation  of  tba  SCLC 
president*  or*  Martin  tat  bar  ftltg.  Jr* 

It  1*  anticipated  that  a  Hat  of  speaker*  will  Include 
at  least  on*  or  two  nationally  praalaut  figure* *  aucb  ai  lap. 
Jsaaaa  ftaoasvalt  and  NT*  Justice  villiu  0*Douglu* 

Vs  have  the  premise  of  cooperation  fro*  a  nuabar  of  out* 
standing  p«r«on*  in  Atlanta,  and  v*  at*  fortunate  In  having 
several  capable  board  Maralbar*  chat  can  be  counted  upon 
to  verb  in  a  local  caalttia*  Mr*,  Kstelifc  vycboff  baa  pledged 
bar  support  to  such  a  coanittee* 

la  call*  Imi  bad  considerable  experience  in  organisational 
work  of  tbla  type* 


Exhibit  46*  L*tW  ahawing  toordiitation  between  SCEF  and 
Southern  Christian  Leadership  Conference 
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j-  dol33  7 

tilM  «•  will  kn  a  Mpkk  oiMltut  n  mwir 
HiftU  |  |;HnmNI  W  tk  ICllt  |l4MMl  VCU  ifk  IIM 

fUtl-U  tilWtlN. 

a  MMtMt  memm  la  rallkl*  Htoadlatal*t 
MHHBio,  a  flail  iMEiUrr  far  MG  «*»  w  mapaMibl* 
tkm  |1mU|^  tk  raaaat  aaeoaaafrl  MM  Mfancalii 
lUau* 

Kla  Minw*  laalulaa  «m  a*  immn  at  oalw 
ftklklMT  lafiw.  a  (UU  aaatauxr  far  Ik  latlanal 
Mot  Mute  Vm«nUm*  la  baa  wwllait  rwlatlaa* 

«ra  Ik  kJ«f  wiktoiHwi  la  tk  city. 


1  mil  Uk  it  kk  r«r  aitMiKlM*  to  afltt 
ttr*  krnitot  #r  Nkt  >wia,  id  aalary  if  |M0 

mt  aaaili  to  mck  foU-tk*  m  tb*  oaefaraaca*  i«uUv*l7 
tk  mfimM  will  k  Ml  kkt  tk  allfla  af  BMa, 
ar  aaaa  aftar  Ik  alaatlaa  aa  fjaaia  faatlbla. 


1  la(  O  **t»  (fftok  *#  li  to^lijaaat 
af  «  |aito  at  fMO  far  aoath  t*  vatifc 

aa  tk  Atlanta  C—fWMi  ao  Civil  lUhto  mJ 
Civil  UkttM  far  a  facial  af  agjrMaaraly 
fan*  aaotha* 


Exhibit  4«a.  Paga  2  af  Exhibit  46 
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vyx?/M 

Otar  Jim 

X  u  landing  tMi  ip*oUI  dallniy  to  j-our  bow  tsuut 
wsi  HU  yon  night  ba  oonfottlag  tith  John  doctor  thi*  uaafc 
ttJ*  1  dafinUaly  think  you  *&ould  bar*  «  long  talk  iitb  his 
btforo  o^toylqg  hi*.  Bt  ihould  Ufidarataad  w  till*  «4  aathrto. 

It  It  9f  tfa4ui£f%  tint  John  1 a  tbs  14a*l  pa»M  fv  tb* 
loulajiaa-tfaa mippi -gnam *-u**t  Ton*  *****  **  outlinad 
in  mu  ilfliioi  of  labor-  n  tk»  Jbm  itatf  oabfrraooo+  N*  It 
youog  ul  tough  aaoqgh  to  do  ah*t  gaafla  to  bo  !«» 

ft  It  m'  Id**  that  h*  ahould  ^orh  that  mt  uft  b*  baaad 
la  Mi  Orl«lUt  If  OJuIh  op  fblth  Hdiaart  or  aoaiobodr 
•lti  gw  to  ivk,  tfcay  oat  ub  tb#  nijimtdiniiiii^llwUi 
-lorn  "tit  V'lrgiui*  **otw*  Latrine  lfr^>  »*  -al*  **upb*r 
for  »,  ii  outllul* 

Tbo  *«u«n) 

tutor  It  th*  Millet  to  wit.  Mm  ptr^of  owtfrtl 
tough  «■  tht  fiiUn, 

1  tblnfc  John  atoould  b*  caUad  ■  flald  ovgulcart  that  m 
should  loaut  t  Am  rolaaaa  In  Soptuabtr  About  hit  utf  alia* a 
going  to  teg*  for  t»*-aa  mil  u  about  amrbody  alat  you 
♦*g>loy.  It*  »1mm  should  olio  ban  aowtbing  about  no 
yrd gran  *a  outllaad  In  H.o*  in  Jwa, 

1  b^Utr*  that  9C^  baa  a  cr*at  opportunity  to  ba  of  aarrlot 

in  UatlHlpylf  oooaldfrtns  «uf  Jang  *i*«UU«  anl  btoort  at 
■trriaa  In  tbflt  atato^t*  a«y  nothinr  of  tbo  talotbia  oo&tufca. 
Jobs  9*1W  MX  oartaUly  add  to  th#  Uttar. 

(tint  yaga  la  nnotbar  nattar  of  tqpdrt) 


Exhibit  47.  L«tt«rg  diteuning  tdehnlqu*  of  fnflutnot  uiid  on 


Murtin  Luthar  King 
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Olti 

-J3- 

nttaohvd  is  a  latter  froo  itottl*  w&m&t og  tb*  siteh 

but  lu  Qaorglu  <wrL*P&e«  Ihcustt  you  ahouia  bo  alerted  to 
It,  If  you  an  not  alruaiy# 

rha  pressure  that  baa  btwa  on  ihrtln  about  o*Dall  helps  to 
1  > 

explain  shy  b«  ha.  been  fl^lucking  uaP  I  su&puctod  tbum  mg 
aoqathlpg  at  this  sort  In  the  nlnd* 

The  UTI  Ua  carried  o  atory  quoting  Lint tin  as  Auyluc  thay 
hafo  lutdpsl  O'DulX  for  thd  ftsccmi  tM«  beo«j»  of  fur  that 
tb*  ««€?M^tonUto  would  uaa  it  tbu,  no  oiepraued  no 

diataeta  for  Conauniats  or  their  beliefs,  many  pots  It  on  the 
prattle  basis  that  3C1C  «anTt  handle  the  chargee  of  Gomuhln* 
This  la  a  quite  interesting  dwrelopoent. 

9^  1  think  it  la  baat  to  lot  Lhrtln  «nt  8CIC  a  Iona  until 
they  feel  Ilka  qohIilg  around  to  us*  They'll  bo  back  when  tbs 
Xbunadya  end  assorted  other  agH^taKippcrtuiilate  *itb  *on  they 
ora  nos  oonaortlng  harr*  ffifuAg  all  usefulness  out  of  thankee 
patter  Aen  tboj  boooiv  o  liablity  rather  than  an  meet,  Right 
nos  the  fted-baltere  In  lbs  York  art  holding  Itrttn  and  8CIC  aa 
prisoners  through  offera  of  large  am  of  non sy*  k  abofcl  a*« 

If  they  gat  the  nonay  and,  If  thqr  do,  ho*  wb  of  a  yoke  it 
put  a  upon  th*m 

Lave  to  you  and  Jllon 


Exhibit  47s*  Pmq*  2  of  Exhibit  47 
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Mr.  Perez.  And  the  other  which  is  a  Communist  booklet  on  the 
American  Negro  problem  getting  out  that  the  struggle  against  white 
oppression  of  the  Negro  masses  is  a  part  of  the  proletarian  revolution 
in  American  against  capitalism,  by  John  Pepper,  Joseph  Pogany, 
John  Schwartz,  John  Swift,  and  various  alhases*  This  character 
Pogany  was  an  agent  of  the  Comintern  who  was  sent  to  the  United 
States  to  effect  theorganiaztion  of  the  Communist  Party  USA  in  1922. 

I  offer  that  as  exhibit  8  Perez,  Louisiana* 

(The  document  referred  to  was  marked  Exhibit  No*  8  Perez,  Louisi¬ 
ana,  and  is  as  follows :) 

In  September  1919,  a  convention  was  held  at  Chicago  from  which  two  Com¬ 
munist  organizations  emerged :  The  Communist  Labor  Party  and  the  Communist 
Party,  Each  group  sent  delegates  to  the  Comintern,  and  each  agreed  to  be  bound 
by  the  cor dlt tons  for  admission,  but  there  was  still  no  recognition  from  Moscow* 
I  lean  white  two  agents  had  arrived  from  Russia,  Joseph  Pogany  and  Ludwig 
Martens,  equipped  with  the  authority  of  the  Comintern  and  plenty  of  funds. 
Through  their  Joint  efforts  a  merger  was  Anally  effected  in  1922  between  the 
two  dissident  American  groups,  and  the  first  front  organization  was  also  formed 
jn  that  year,  the  American  Friends  of  Soviet  Russia. 
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Foreword 

The  Communist  Fight  for  the  Negro  Cause 

The  two  major  capitalist  parties,  the  Republican  and  Democratic 
and  their  small  brother,  the  Socialist  Party,  have  an  unwritten  “gen¬ 
tleman^  agreement”  on  the  Negro  question.  According  to  this 
sacred  "gentleman’s  agreement,”  which  no  capitalist  politician  has 
dared  to  violate  in  the  present  election  campaign,  there  is  no  Negro 
question  in  the  United  States,  there  are  no  problems  of  social  and 
political  equality,  no  questions  of  discrimination  against  the  Negro 
masses.  During  the  whole  course  of  the  election  campaign  there 
has  been  only  one  political  party  which  has  had  the  courage  to 
violate  this  "gentleman’s  agreement”  to  keep  a  deathly  silence  on 
the  Negro  question.  The  Workers  (Communist)  Party  of  America 
has  come  out  in  its  election  platform  and  in  its  whole  election  strug¬ 
gle  as  the  fearless  champion  of  the  Negro  masses. 

The  southern  states  are  stirred  up  by  the  political  struggle  of  the 
communist  speakers  and  organizers  for  the  Negro  masses.  Com¬ 
munist  anti-lynching  leaflets  are  being  distributed  everywhere. 

The  candidates  of  the  Communist  Party  are  everywhere  putting 
up  a  courageous  fight  for  the  full  social  and  political  equality  of 
the  Negro  race. 

The  meetings  of  the  Communist  Party  have  been  broken  up  in 
Arizona,  in  Texas,  in  Delaware,  and  in  other  southern  states,  be¬ 
cause  the  communist  spokesmen  dared  to  tackle  the  Negro  question 
and  were  bold  enough  to  call  the  Negro  workers  to  their  meetings. 

The  Ku  Klux  Klan,  the  American  Legion,  the  forces  of  police 
and  other  organs  of  governmental  terrorism  are  mobilized  every¬ 
where  against  the  communists,  because  the  Communist  Party  is  the 
only  party  of  the  working  class  and  of  the  oppressed  Negro  masses. 

One,  if  not  the  most  outstanding,  feature  of  the  election  cam¬ 
paign  of  1928  is  the  fact  that  communist  speakers,  organizers,  and 
candidates  for  President,  Vice-President,  and  Governor  are  being 
jailed  everywhere  because  of  their  uncompromising  struggle  for 
the  Negroes, 
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To  this  brief  foreword  to  the  following  essay  on  some  of  the 
basic  Negro  problems  in  America,  we  wish  to  add  the  principal 
demands  for  the  oppressed  Negro  masses  as  embodied  in  the  Plat¬ 
form  of  the  Workers  (Communist)  Party  of  America; 

1.  Abolition  of  the  whole  system  of  race  discrimination*  Full  racial, 
political,  and  social  equality  for  the  Negro  race* 

2*  Abolition  of  all  laws  which  result  in  segregation  of  Negroes, 
Abolition  of  all  Jim  Crow  laws.  The  law  shall  forbid  all  discrimina¬ 
tion  against  Negroes  in  selling  or  renting  houses, 

3.  Abolition  of  all  laws  which  disfranchise  the  Negroes. 

4.  Abolition  of  laws  forbidding  intermarriage  of  persons  of  differ¬ 
ent  races, 

5.  Abolition  of  all  laws  and  public  administration  measures  which 
prohibit,  or  in  practice  prevent,  Negro  children  or  youth  from  attending 
general  public  schools  or  universities, 

6*  '  Full  and  equal  admittance  of  Negroes  to  all  railway  station  wait¬ 
ing  rooms,  restaurants,  hotels,  and  theatres. 

7.  Federal  law  against  lynching  and  the  protection  of  the  Negro 
masses  in  their  right  of  self-defense. 

8.  Abolition  of  discriminatory  practices  in  courts  against  Negroes, 
No  discrimination  in  jury  service, 

9.  Abolition  of  the  convict  lease  system  and  of  the  chain-gang* 

10.  Abolition  of  all  Jim  Crow  distinction  in  the  army,  navy,  and 
civil  service, 

11.  Immediate  removal  of  all  restrictions  in  all  trade  unions  against 
the  membership  of  Negro  workers. 

12.  Equal  opportunity  for  employment,  wages,  hours,  and  working 

conditions  for  Negro  and  white  workers.  Equal  pay  for  equal  wfrk  for 
Negro  and  white  workers.  J.  P, 
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American  Negro  Problems 

By  JOHN  PEPPER 

The  Negro  question  in  America  must  be  treated  in  its  relation 
to  the  liberation  struggle  of  the  proletariat  against  American  im¬ 
perialism.  The  struggle  against  white  oppression  of  the  Negro 
masses  is  a  fart  of  the  proletarian  revolution  in  America  against 
capitalism*  The  American  working  class  cannot  free  itself  from 
capitalist  exploitation  without  freeing  the  Negro  race  from  white 
oppression.  What  Marx  said  about  the  United  States  is  still  true; 
“Labor  cannot  emancipate  itself  in  the  white  skin  where  in  the 
black  it  is  branded,1* 

At  the  same  time  the  Negro  question  in  the  United  States  of  ^ 
America  must  be  treated  in  its  relations  to  the  huge  Negro  masses 
of  farmers  and  workers  oppressed  and  exploited  by  white  imperial¬ 
ism  in  Africa  and  South  America.  The  Negroes  of  the  United 
States  are  the  most  advanced  section  of  the  Negro  population  of 
the  world  and  can  play  a  decisive  role  in  helping  and  leading  the 
liberation  movement  of  the  Negro  colonies.  Within  the  Negro 
population  of  the  United  States,  the  Negro  working  class  is  destined 
to  be  the  vanguard  of  all  liberation  movements  and  may  become 
the  vanguard  of  the  liberation  movement  of  the  Negro  peasant 
masses  on  an  international  scale. 

A  NEGRO  PROLETARIAT  APPEARS 

The  industrialization  of  the  agrarian  south  of  the  United  States, 
the  concentration  of  a  new  Negro  working-class  population  in  the 
big  cities  of  the  east  and  north,  and  the  entrance  of  the  Negroes  into 
the  basic  industries  on  a  mass  scale,  have  been  changing,  in  the 
last  few  years,  the  whole  social  composition  of  the  Negro  race  in 
America.  The  appearance  of  a  genuine  Negro  industrial  proletariat 
creates  an  organizing  force  for  the  Negro  race9  furnishes  a  new 
working-class  leadership  to  all  Negro  race  movements,  creates  the 
possibility  for  the  Negro  workers  under  the  leadership  of  the  Com- 
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munist  Party  to  assume  the  hegemony  of  the  Negro  liberation  move¬ 
ment,  strengthens  immensely  the  fighting  possibilities  for  the  eman¬ 
cipation  of  the  Negro  race  and  increases  the  importance  of  the 
Negro  question  for  the  revolutionary  struggle  of  the  American 
proletariat. 

American  imperialism  oppresses  in  the  most  terrific  way  the  nearly 
11  million  Negroes  who  constitute  not  less  than  one-tenth  of  the 
country*®  total  population.  White  capitalist  prejudice  considers  the 
Neg:o  race  a  “lower  race,”  the  born  servants  of  the  lofty  white 
masters.  The  racial  caste  system  is  a  fundamental  feature  of  the 
social ,  industrial  and  political  organization  of  the  United  States. 

The  Workers  (Communist)  Party  of  America,  in  its  fight  against 
imperialism,  must  recognize  clearly  the  tremendous  revolutionary 
possibilities  of  the  liberation  movement  of  the  Negro  people.  Today 
the  “solid  sotith,”  the  millions  of  Negro  farmers  of  the  “black 
belt,”  living  under  the  most  oppressive  conditions,  “half- feudal, 
half-slave**  (Lenin)  constitute  one  of  the  props  of  American  im¬ 
perialism.  It  is  the  basic  duty  of  the  Communist  Party  to  develop 
all  revolutionary  possibilities  of  the  Negro  race,  to  transform  the 
“solid  south”  and  the  “black  belt”  from  “reserves  of  forces  for 
the  bourgeoisie  into  reserves  of  forces  for  the  proletariat”  (Stalin)* 
The  Communist  Party  must  consider  itself  not  only  the  Party  of 
the  working  class  generally 3  hut  also  the  champion  of  the  Negroes 
as  an  oppressed  race  and  especially  the  organizet^bf  the  Nepro  work* 
Jng^class  elements *  The  Communist  Party  cannot  be  a  reaFBol- 
shevik  Party  without  being  also  the  Party  of  the  liberation  of  the 
Negro  race  from  all  white  oppression. 

THE  SOLID  SOUTH - an  AMERICAN  COLONY 

The  Negro  tenant  farmers,  share-croppers,  and  agricultural 
workers  of  the  south  are  still,  despite  all  the  pompous  phrases  of 
“freeing  the  slaves,”  in  the  status  of  virtual  slavery*  They  have 
not  the  slightest  prospect  of  ever  acquiring  possession  of  the  land 
on  which  they  work.  By  means  of  a  usurious  credit  system  they 
are  chained  to  the  plantation  owners  as  firmly  as  plantation  slaves. 
Peonage  and  contract  labor  are  the  fate  of  the 'Negro  cotton  farmers. 
The  bankers  of  the  east  and  the  south  are  increasingly  becoming 
the  landowners.  The  landowners ^  who  are  at  the  same  time  the 
merchants ,  having  a  monopoly  of  marketing  the  crops  of  the  Negro 
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tenant  farmers*  and  of  the  government  in  the  south*  rule  over  the 
Negroes  with  a  merciless  dictatorship. 

The  most  backward  half*  feudal*  half -slave  methods  of  exploit** 
tion  by  the  plantation  owners*  are  merged  in  the  south  with  the 
most  modern  forms  of  capitalist  exploitation  by  the  huge  trusts  and 
banks  of  financial  capital.  No  other  section  of  the  American  toiling 
masses  feels  the  ruthless  capitalist  dictatorship  of  the  much-vaunted 
American  bourgeois  democracy  more  than  the  oppressed  Negro 
masses.  The  Negroes  of  the  south  are  disfranchised  politically. 
Sheer  force  prevents  the  Negroes  from  exercising  their  so-called 
political  rights.  Lynch  law  is  the  law  over  the  Negroes.  The 
terror  of  the  Ku  Klux  Klan  is  the  constitution  for  the  Negroes* 
Most  infamous  segregation  policies  prevail  everywhere  against  them. 
The  white  masters  try  to  reduce  the  Negroes  to  illiteracy. 

The  “black  belt”  of  the  south*  with  its  starving  and  pauperized 
Negro  farmers,  and  Negro  agricultural  working  masses;  with  its 
Jim-Crowism,  its  semi-feudal  status  and  its  political  system  still 
bearing  the  earmarks  of  the  period  of  slavery,  constitutes  virtually 
a  colony  within  the  body  of  the  United  States  of  America.  The 
super-profits  extracted  from  this  Negro  “colony”  are  one  of  the 
most  important  sources  of  the  growth  of  American  imperialism; 
the  oppression  of  the  Negro  race  is  one  of  the  most  important  bases 
of  the  government  apparatus  of  American  capitalism.  The  prejudices 
created  in  the  minds  of  large  sections  of  the  white  workers  against 
the  Negroes  are  the  most  dangerous  obstacles  to  the  unity  of  the 
American  working  class. 

DIFFERENTIATION  OF  THE  NEGROES 

A  sharp  class,  differentiation  has  taken  place  in  the  Negro  popu¬ 
lation  in  recent  years .  Formerly  the  Negro  was  in  the  main  the 
cotton  farmer  in  the  south  and  the  domestic  help  in  the  north.  The 
peasantry  (the  Negro  farm  owners,  the  share-croppers,  the  Negro 
tenant  farmers)  and  the  agricultural  workers  are  still  the  largest 
stratum  of  the  Negro  race.  Out  of  eight  million  Negroes  in  the 
south,  there  are  six  million  still  on  the  land,  *  In  the  big  cities  and 
industrial  centres  of  the  north  there  is  concentrated  to  a  growing 
degree  a  Negro  working-class  population.  There  are  already  one 
and  one-half  to  two  million  Negroes  in  industry  in  the  north.  At 
the  same  time  there  is  a  rapid  development  of  a  pfcgro  pc  tit*  hour- 
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geofcie,  a  Negro  intelligentsia  and  even  a  Negro  bourgeoisie*  The 
very  fact  of  segregation  of  the  Negro  masses  creates  the  basis  for 
the  development  of  a  stratum  of  small  merchants,  lawyers*  physi¬ 
cians*  preachers*  brokers*  who  try  to  attract  the  Negro  workers  and 
farmers  as  consumers.  There  is  no  Negro  industrial  bourgeoisie. 
Predominance  of  white  trusts  restricts  the  young  and  weak  Negro 
bourgeoisie  to  the  fields  of  trade  and  second-rate  banking. 

It  would  be  a  major  mistake  to  overlook  the  existence  of 
differences  among  the  Negroes >  especially  the  crystallization  of  a 
Negro  bourgeoisie ,  There  were  in  1924*  73  Negro  banks,  carrying 
an  annual  volume  of  business  of  over  100,000*000  dollars.  There 
are  25  Negro  insurance  companies;  14  of  these  have  assets  totalling 
6,000,000  dollars  and  during  1926  alone  paid  over  3*000*000  dol¬ 
lars  in  claims.  This  Negro  bourgeoisie  is  closely  tied  uf  with  the 
white  bourgeoisies  it  often  the  agent  of  the  white  capitalists*  Eco¬ 
nomically  the  Negro  banks  are  often  part  of  the  Federal  Reserve 
System  of  banking. 

Politically  the  Negro  bourgeoisie  is  participating,  to  a  growing 
degree*  in  the  so-called  ^commissions  for  inter-racial  cooperation.” 
These  committees  exist  in  eight  hundred  counties  of  the  south  and 
are  spreading  all  through  the  f*black  belt.”  But  the  ideological  and 
organizational  bearer  of  the  national  racial  movement)  of  the 
Negroes  is  today  rather  the  intelligentsia  and  petit-bourgeoisie. 

proletarianization  and  pauperization  of  the  farmer 

There  is  a  growing  process  of  disintegration  going  on  among  . 
the  Negro  farmers ,  Ever  larger  sections  are  transformed  into 
agricultural  workers  (2,000,000)  and  hundreds  of  thousands  of 
Negro  farmers  and  agricultural  workers  desert  their  lands  and 
migrate  to  the  big  cities  and  industrial  centres.  This  migration  is 
not  only  to  the  industrial  centres  and  big  cities  of  the  east  and  north, 
but  also  to  the  rising  industrial  centres  of  the  south.  There  is  even 
migration  from  the  plantations  to  the  villages  of  the  south  where 
there  is  a  non-agrarian  Negro  population  of  *ahout  two  millions. 

Lenin  pointed  out  back  in  1913,  as  one  of  the  foremost  characr 
teristics  of  the  southern  rural  areas,  the  fact  that  "its  population  is 
deserting  it?*  The  disintegration  of  the  Negro  peasantry  means 
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partly  proletarianization  of  the  Negro  share-croppers,1  partly  faufer * 
ization  of  the  Negro  masses.  In  the  past  the  south  has  had  a  stratum 
of  “poor  whites/'  today  it  is  developing  a  new  statum  of  “poor 
blacks4' — driven  completely  outside  the  process  of  production. 

The  southern  plantation  owners  and  their  f  /eminent  have  tried 
to  hold  the  Negro  farmers  and  agricultural  workers  in  the  southern 
cotton  fields  by  force,  but  even  their  brutal  terror  has  not  been 
able  to  stop  the  mighty  migration  from  the  cotton  plantations  to 
the  industrial  centres.  This  migration  is  an  “unarmed  Sfortacist 
uprising**  against  slavery  and  oppression  by  a  capitalist  and  feudal 
oligarchy .  The  Negro  has  fled  from  the  south,  but  what  has  he 
found  in  the  north?  He  has  found  in  the  company  towns  and 
industrial  centres  of  the  north  and  east  a  wage  slavery  virtually 
not  better  than  the  contract  slavery  in  the  south.  He  has  found 
crowded,  unsanitary  slums.  He  has  exchanged  the  old  segregation 
for  a  new  segregation  in  the  worst  sections  of  the  cities.  He  is 
doing  the  mo^t  dangerous,  worst-paid,  unskilled  work  in  the  steel, 
coal  and  packing  industries*  He  has  found  the  racial  prejudice  of 
a  narrow  white  tabor  aristocracy  which  refuses  to  recognize  the 
unskilled  Negro  worker  as  its  equal.  He  has  found  the  treachery 
of  the  bureaucracy  of  the  A .  F*  of  L.,  which  refuses  to  organize 
the  Negro  workers  into  trade  unions;  he  has  found  betrayal  by  the 
renegade  Socialist  Party  which  capitulated  completely  to  white 
chauvinism.  The  lynchings  of  the  south  have  their  counterpart 
in  the  race  riots  of  the  east.  The  employing  class  deliberately 
arouses  the  racial  hatred  and  prejudices  of  the  white  workers  against 
the  Negro  workers  with  the  sinister  aim  of  splitting  and  dividing 
the  ranks  of  the  working  class,  thereby  maintaining  the  exploitation 
and  oppression  of  both  the  white  and  Negro  workers. 


,tfA  cropper  is  a  tenant  who  works  the  land  for  his  landlord  without  sup¬ 
plying  any  of  the  working  capital,  but  he  might  almost  as  well  be  regarded 
as  a  laborer  who  accepts  a  share  of  the  crop  as  hit  wages.  *  .  .  The  payment 
for  their  services  in  the,  form  of  a  share  of  production  rather  than 
in  the  form  of  a  stated  weekly  or  a  monthly  wage  is  the  part 
of  a  plan  whereby  the  landlord  is  able  to  insure  himself  of  their  continued 
services  throughout  the  season.  ...  In  other  words,  white  tenancy  in  theory 
represents  merely  a  method  of  holding  possession  of  the  land,  in  practice  H 
sometimes  works  out  into  a  method  of  obtaining  laborers  to  work  on  the 
land Goldweiser  and  Truwdellj  HFarm  Tenancy  in  the  United  States 
Census  Monographs  IV.  Washington,  1927). 
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THE  SLOGAN  OF  SELF-DETERMINATION 

The  Workers  (Communist)  Party  of  America  puts  forward 
correctly  as  its  central  slogan;  Abolition  of  the  whole  system  of 
race  discrimination ,  Full  racial >  social  and  political  equality  for 
the  Negro  people .  But  it  is  necessary  to  supplement  the  struggle  for 
the  full  racial,  social  and  political  equality  of  the  Negroes  with  a 
struggle  for  their  right  of  national  self-determination.  Self-deter¬ 
mination  means  the  right  to  establish  their  own  state,  to  erect  their 
own  government  if  they  choose  to  do  so.  In  the  economic  and 
social  conditions  and  clas±,  relations  of  the  Negro  feofle  there  are 
increasing  forces  which  serve  as  a  basis  for  the  develofment  of  a 
Negro  nation  (a  compact  mats  of  farmers  on  a  contiguous  terri¬ 
tory  y  semi- feudal  conditions f  complete  segregation ,  common  tradi - 
,tions  of  slavery }  the  develofment  of  distinct  classes  and  economic 
tiest  etc,f  etc*).  It  is  true,  the  Negro  people  in  the  United  States 
have  not  their  own  language  as  distinct  from  the  language  of  the 
oppressing  white  nation;  but  there  is  a  certain  amount  of  special 
Negro  culture;  there  is  still  alive  the  common,  deep-rooted  tradition 
of  the  bitter  centuries  of  slavery;  there  is  developing  a  new  Negro 
literature  and  press. 

First  of  alt)  we  must  consider  the  compact  Negro  farming  masses 
of  the  “black  belt”  as  the  potential  basis  for  a  national  liberation 
movement  of  the  Negroes  and  as  the  basis  for  the  realisation  of  the 
right  of  self-determination  of  a  Negro  state .  Despite  growing 
migration  to  the  north,  in  1920  there  were  still  over  3,000,000 
Negroes  who  constituted  a  majority  of  the  population  in  219  coun¬ 
ties  over  a  contiguous  area  in  the  “black  belt.”  There  are  many 
national  movements  of  the  Negro  city  petit-bourgeoisie  and  intelli¬ 
gentsia.  The  fact  that  the  most  important  mass  movement  of  this 
kind,  the  Garvey  movement,  was  a  sort  of  Negro  Zionism  and  had 
such  reactionary,  extremely  harmful  slogans  as  leaving  the  United 
States  and  back  to  Africa,  should  not  blind  us  to  the  revolutionary 
possibilities  of  the  Negro  national  liberation  movements  of  the 
future.  It  is  unquestionable  that  first  of  all  the  Negro  farmers 
can  be  the  hasis  of  a  Negro  national  liberation  movement  of  the 
future,  despite  the  fact  that  today  the  Negro  farming  masses  of  the 
south  are  so  oppressed  that  they  do  not  yet  show  any  signs  of  na¬ 
tional  awakening. 
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The  Negro  national  liberation  movement  has  tremendous  revolu¬ 
tionary  fotentiaUties>  despite  the  fact  that  at  the  outset  its  bearer 
will  likely  be  the  rural  and  urban  petit- bourgeoisie,  Lenin  has 
stated;  “There  can  be  no  doubt  that  all  nationalist  movements 
cannot  be  but  bourgeois-democratic  movements.”  But  the  knowledge 
of  this  fact  did  not  prevent  Lenin  and  the  C-  L  from  recognizing 
the  tremendous  unexhausted  revolutionary  possibilities  of  the  na¬ 
tional  liberation  movement  of  the  colonies  and  oppressed  nations 
and  races  generally.  As  the  national  liberation  movement  grows , 
the  Negro  frcletariat  will  flay  an  increasing  role  in  it  and  will 
struggle  for  the  hegemony  over  it.  There  is  a  certain  amount  of 
assimilation  going  on  among  the  Negro  industrial  workers  in  the 
north  and  east*  The  Negro  worker  works  shoulder  to  shoulder 
with  the  white  worker  in  the  factories  and  plants,  but  at  the  same  - 
time  it  is  necessary  to  recognize  that  there  is  prac;ically  no  social 
contact  between  these  workers*  The  social  and  residential  segrega¬ 
tion  of  the  Negro  workers  in  the  north  is  comflete  and  manifests 
an  increasing  tendency .  Veritable  Negro  cities  are  being  created  in 
Harlem,  New  York,  and  on  the  south  side  of  Chicago.  This  segre¬ 
gation  of  the  Negro  working  class  creates  an  economic  basis  For 
the  development  of  a  Negro  petit-bourgeoisie  even  in  the  north 
and  east,  which  .loads  additional  exploitation  onto  the  backs  of  the 
Negro  workers  and  as  a  result  of  this  distinct  development, 
strengthens  the  basis  of  the  Negro  national  movement  in  the  north 
and  east. 

The  Workers  ( Communist )  Party  of  America  must  come  out 
of  only  and  unreservedly  for  the  right  of  national  self-determina¬ 
tion  for  the  NegroeSj  but  at  the  same  time  the  Communist  Party 
must  state  sharply  that  the  realization  of  this  self-determination 
cannot  be  secured  under  the  present  relations  of  power  under  capi¬ 
talism*  National  self-determination  for  the  Negro  is  a  bourgeois- 
democratic  demand  but  it  can  be  realized  only  in  the  course  of  the 
proletarian  revolution.  The  abolition  of  the  half-feudal,  half-slave 
remnants  in  the  south  will  also  be  only  “a  by-product”  (Lenin) 
of  the  general  proletarian  revolution-  It  would  be  a  major  mistake 
to  believe  that  there  can  be  any  other  revolution  in  imferialist 
America ,  in  the  country  of  the  most  fewer ful>  most  centralized  and 
concentrated  industry ,  than  a  froletarian  revolution. 
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The  Communist  Party  of  America  must  recognize  the  right  of 
national  self-determination  for  the  Negroes  and  must  respect  their  P" 
own  decision  about  the  form  of  the  realization  of  this  self-deter¬ 
mination,  The  Negro  Communists  should  emphasize  in  their  pro¬ 
paganda  the  establishment  of  a  Negro  Soviet  Refubtic. 

AGAINST  WHITE  CHAUVINISM 

Not  only  the  labor  aristocracy  but  large  sections  of  the  American 
working  class  as  a  whole  are  permeated  with  white  chauvinism. 
White  chauvinism  reflects  itself  in  various  forms  even  in  some 
sections  of  the  Communist  Party  itself.  Individual  comrades  and 
even  some  local  organizations  have  yielded  occasionally  to  the 
racial  prejudices  of  the  white  workers  and  retreated,  instead  of 
waging  a  courageous  struggle  against  it*  (Gary,  Detroit,  St,  Paul, 
Harlem),  The  C,  E,  C.  of  the  Communist  Party  of  America 
stated  in  its  resolution  of  April  30th  that  f<the  Party  as  a 
whole  has  not  sufficiently  realized  the  significance  of  work  among 
the  Negroes  and  that  such  work  should  be  considerd  not  as  a  special 
task  of  the  Negro  comrades,  but  as  one  of  the  special  revolutionary 
tasks  of  every  communist,  of  the  whole  Party,” 

It  is  imperative  to  begin  outside  and  inside  the  Communist  Party 
a  relentless  campaign  of  self-criticism  concerning  the  work  among 
Negroes,  All  signs  of  white  chauvinism  must  be  ruthlessly  uprooted 
from  within  the  ranks  of  the  Communist  Party,  In  this  aggres¬ 
sive  fight  against  white  chauvinism,  the  Party  must  carry  on  a 
widespread  and  thorough  educational  campaign  within  the  Party, 
utilizing  for  this  purpose  to  the  fullest  possible  extent,  the  Party 
schools,  the  Party  press  and  the  public  platform  to  stamp  out  all 
forms  of  antagonism  or  even  indifference  among  our  white  com¬ 
rades  towards  the  Negro  work.  This  educational  work  should  be 
conducted  simultaneously  with  broad  campaigns  to  draw  the  white 
workers  and  the  poor  white  farmers  into  the  struggle  for  the  support 
of  the  demands  of  the  Negro  workers  add  tenant  farmers. 

The  struggle  against  white  chauvinism  must  be  combined  with 
the  struggle  for  genuine  internationalism  the  ranks  of  the  work* 
mg  class  and  in  the  ranks  of  the  Communist  Party *  The  Com¬ 
munist  Party  of  America  must  emphasize  in  all  its  campaigns  the 
solidarity  of  the  white  and  black  workers.  In  the  ranks  of  the 
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Communist  Party  there  can  be  no  place  for  nationalism.  The 
Communist  Party  must  be  the  Party  of  internationalism* 

TASKS  OF  THE  COMMUNISTS  IN  NEGRO  WORK 

The  appearance  of  a  Negro  industrial  proletariat  on  a  growing 
national  mass  scale  makes  it  imperative  that  the  main  emphasis  of 
the  Party  work  should  he  placed  on  these  new  proletarian  forces . 
The  Negro  workers  must  be  organized  under  the  leadership  of  the 
Communist  Party  and  drawn  into  joint  struggle,  together  with  the 
white  workers.  The  Party  must  understand  how  to  link  up  all 
racial,  national  demands  of  the  Negroes  with  the  economic  and 
political  struggles  of  the  workers  and  poor  farmers*  Much  more 
emphasis  than  before  must  be  laid  on  the  trade-union  organization 
of  the  Negroes.  The  Party  must  penetrate  all  existing  Negro  trade 
unions.  It  is  a  basic  task  of  the  Communist  Party  to  organize  the 
Negroes  into  trade  unions.  In  all  the  work  of  organizing  the  un¬ 
organized  carried  on  under  the  leadership  of  the  Communist  Party, 
we  must  insist  upon  the  inclusion  of  Negro  workers  with  white 
workers  in  the  newly  organized  trade  unions.  In  the  existing  trade 
unions,  the  Party  must  fight  for  the  admittance  of  Negro  workers. 
Where  the  labor  bureaucracy  refuses  to  admit  Negroes*  it  is  the 
duty  of  the  Communist  Parly  to  organize  Negro  trade  unions.  At 
the  same  time  the  principle  of  one  union  for  each  industry,  em¬ 
bracing  white  as  well  as  Negro  workers,  should  be  the  aim  of  the 
Communist  Party. 

The  importance  of  trade-union  work  imposes  special  tasks  upon 
the  T.  U*  E*  L,  The  T*  U.  E*  L.  has  neglected  the  work  among 
the  Negroes,  notwithstanding  the  fact  that  these  workers  are  ob¬ 
jectively  in  a  position  to  play  a  very  big  part  in  carrying  through 
the  programme  of  organizing  the  unorganized*  Greater  contact 
must  be  established  between  the  T.  U.  E *  L.  and  the  Negro  masses* 
The  T-  U.  E.  L.  must  become  the  champion  of  the  rights  of  the 
Negroes  in  the  old  unions  and  in  the  organizing  of  new  unions  for 
both  Negroes  and  whites,  as  well  as  separate  Negro  unions. 

It  is  one  of  the  biggest  tasks  of  the  Workers  Party  to  extend  its 
activities  to  the  “Solid  South,”  the  beginning  of  which  has  been 
made  in  the  election  campaign.  b  The  Party  was  no;  able  to  carry 
on  any  work  among  the  Negro  farmers  and  agricultural  workers  of 
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the  “black  belt*”  It  is  the  duty  of  the  Party  to  study  and  analyse 
the  conditions  of  the  Negro  farming  masses,  to  work  out  demands 
to  meet  their  situation,  to  organise  special  Negro  farmers >  organiza¬ 
tions  as  well  as  organizations  of  the  agricultural  workers *  It  is 
necessary  that  the  Party  should  establish  new  district  organizations 
in  the  south,  especially  in  the  most  important  industrial  centres*  The 
Party  organizations  in  these  industral  centers  of  the  south  should  be 
the  bearers  of  the  educational  and  organizing  work  of  the  Party 
among  the  Negro  farmers  and  agricultural  workers* 

The  fight  against  segregation,  lynching,  and  political  disfranchise¬ 
ment  of  the  Negroes,  must  be  organized*  It  is  necessary  to  keif  the 
Negro  masses  to  organize  themselves  for  active  resistance  and  self- 
defense  against  the  lynching  terror  of  the  Ku  Klux  Klan  and  simi¬ 
lar  terroristic  gangs  of  the  white  bourgeoisie*  The  I.  L*  D*  which 
so  far  has  almost  completely  neglected  work  amongst  the  Negro 
masses,  must  hereafter  put  in  the  forefront  of  its  propaganda,  agi¬ 
tation  and  activities,  energetic  campaigns  against  lynching  and  juri¬ 
dical  oppression  of  the  Negroes* 

T he  communists  must  participate  in  all  national  liberation  m>me- 
ments  of  the  Negroes  which  have  a  real  mass  character*  The  exist* 
ing  national  organizations  and  movements  of  the  Negroes  are  today 
under  the  domination  of  the  Negro  petu-bourgoisie  and  even  their 
bourgeoisie.  The  aim  of  the  Communist  Party  must  be  to  fight 
for  the  hegemony  of  the  working-class  elements  in  the  national 
liberation  movement *  The  basic  task  of  the  communists  is  to  form 
working-class  organizations  for  the  Negro  proletariat  and  agricul¬ 
tural  workers,  and  farmers'  organizations  for  the  Negro  fanners  and 
to  turn  these  organizations  into  energetic  integral  forces  of  the 
whole  class  struggle.  The  communists  must  not  forget  for  a 
moment  that  the  struggle  for  the  national  liberation  of  the  Negroes 
includes  the  relentless  struggle  against  the  Negro  bourgeoisie  and 
the  struggle  against  the  influence  of  the  petit-bourgeoisie  over  the 
Negro  proletariat *  It  is  permissible  to  form  a  united  front  (for 
example  in  the  form  of  a  Negro  Race  Congress)  of  the  working- 
class  elements  with  the  petit-bourgeois  elements*  The  policy  of  the 
communists  within  this  uhited  front  must  be; 

(a)  To  free  the  working  class  from  the  ideological  and  organi¬ 
zational  influence  of  the  petit-bourgeois  elements* 

(b)  To  begin  the  struggle  for  the  leadership  of  the  working  class* 
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The  communists  must  bear  in  mind  that  the  alliance  of  the 
Negro  working  class  with  the  Negro  petit-bourgeoisie  can  be  main¬ 
tained  only  under  the  following  conditions: 

(a)  A  revolutionary  fight  of  the  petit-bourgeohie  for  Negro 
race  demands  against  American  imperialism. 

(b)  No  obstacles  by  the  pet  it- bourgeoisie  against  the  special  class 
demands  and  organizations'  of  the  Negro  workers  and  exploited 
farmers. 

The  communists  must  under  no  .circumstances  merge  their  or¬ 
ganization  with  the  petit-bourgeois  organizations  and  must  reserve 
for  themselves  fullest  rights  of  criticism  and  propaganda. 

The  American  Negro  Labor  Congress  which  is  still  very  weak* 
must  be  reorganized  and  activized.  The  communists  working 
within  this  organization  should  try  to  make  it  serve  as  an  inter- 
mc diary  mass  organisation  as  a  medium  through  which  the 
Party  can  extend  its  work  among  the  Negro  masses  and  mobilize 
the  Negro  workers  tinder  its  leadership.  After  careful  preparatory 
work  which  must  be  started  at  once*  another  convention  of  the 
American  Negro  Labor  Congress  should  be  held.  For  this  conven¬ 
tion  a  carefully  worked-out  program  should  be  prepared.  It  should 
contain  not  only  demands  of  the  Negro  workers,  but  also  the 
agrarian  demands  of  the  farmers  and  agricultural  workers. 

The  Negro  miners5  relief  committee  and  the  Harlem  Tenants 
League  are  examples  of  united  front  organizations  which  may  be 
set  up  as  a  means  of  drawing  the  Negro  masses  into  struggle.  But 
these  organizations  can  he  considered  only  as  a  beginning.  The 
communists  working  within  these  organizations  should  try  to 
broaden  them*  and  similar  committees  should  be  organized  in 
other  Negro  centers*  In  every  case  the  utmost  effort  must  be  made 
to  combine  the  struggle  of  the  Negro  workers  with  that  of  white 
workers  and  to  draw  the  white  workers5  organizations  into  such 
uni  ted- front  campaigns* 

One  of  the  greatest  shortcomings  of  the  work  of  the  American 
Party  among  the  Negroes  is  the  lack  of  sufficient  Party  cadres  among 
the  Negro  comrades ,  The  next  and  most  important  task  of  the 
Party  in  this  respect  is  the  selection  and  education  of  a  cadre  of 
Negro  communist  workers.  The  proletarian  character  of  the  Negro 
Part)'  leadership  must  be  brought  forward  more  clearly  than  before. 
At  the  same  time  the  proletarian  Negro  intellectuals  must  be  utilized 
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to  the  fulh  It  is  imperative  to  utilize  all  Party  schools  in  the 
U.  S*  A,  and  abroad  to  train  Negro  comrades  as  leaders  and  for 
special  work  among  the  Negro  fanning  masses. 

The  activities  of  the  Negro  comrades  should  not  be  confined  ex¬ 
clusively  to  the  work  among  the  Negroes^  but  they  should  fartici - 
pate  in  the  general  Party  work *  Simultaneously  white  comrades 
must  be  specially  trained  for  work  among  the  Negroes.  The  Negro 
Champion  must  be  published  regularly*  Every  effort  must  be  made 
to  develop  it  into  the  mass  organ  of  the  Negro  workers  and  work¬ 
ing  farmers*  The  general  Party  press  must  be  utilized  to  its  full 
extent  for  propaganda  among  the  Negroes.  A  regular  Negro  news 
service  must  be  built.  The  utmost  effort  must  be  made  to  attract 
Negro  workers  and  Negro  agricultural  laborers  as  members  into  the 
Communist  Party .  The  present  Negro  membership  of  the  Com¬ 
munist  Party  is  inadequate  to  fulfill  the  great  tasks  before  it.  A 
special  recruiting  campaign  for  Negro  workers  should  be  initiated 
in  connection  with  the  general  economic  and  political  campaigns  of 
the  Party.  In  the  present  election  campaign,  wherever  possible  Ne¬ 
gro  communist  candidates  should  be  nominated  in  the  important 
Negro  centers. 

The  Negro  question  in  the  United  States  must  be  treated  in  its 
relation  to  the  general  international  Negro  problem*  The  question 
of  a  Negro  World  Congress  should  be  considered  but  it  can  be 
realized  only  if  a  Negro  working-class  leadership  in  the  Congress 
can  be  secured*  One  aim  and  purpose  of  the  work  among  the  Ne¬ 
groes  in  the  U*  S,  A*  should  be  to  organize  them  as  the  champions 
of  the  Negroes  all  over  the  world,  against  imperialism*  A  strong 
Negro  movement  in  the  U*  S,  A,  will  be  able  to  influence  and  direct 
the  Negro  movement  in  all  those  backward  parts  of  the  world  where 
the  Negroes  are  oppressed  by  the  various  imperialist  powers* 
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(At  this  point  in  the  proceedings,  Senator  Hruska  entered  the  hear¬ 
ing  room.) 

Mr.  Perez.  Mr,  Chairman,  this  morning  I  pointed  out  certain  pro¬ 
visions  of  the  Senate  bill  1564  labeled  to  enforce  the  15th  amendment 
to  the  Constitution  of  the  United  States  to  be  known  as  the  Voting 
Eights  Act  of  1965,  and  I  pointed  out  that  any  person  could  make 
complaint  against  an  election  which  would  hold  up  the  certification  of 
the  election  until  the  matter  might  be  processed  through  the  Federal 
court.  That  is  section  9(e)  on  page  9;  and  section  9(f)  on  page  10 
provides  that  such  a  suit  should  be  tried  by  the  District  Court  of  the 
United  States;  and  then  section  11(b)  on  page  11  provides  that  no 
court  other  than  the  District  Court  for  the  District  of  Columbia  shall 
have  jurisdiction. 

I  pointed  out  this  morning  that  this  provision  evidently  was  aimed 
to  appease  and  satisfy  the  Freedom  Party  of  Mississippi,  and  I  want 
to  make  a  further  comment  to  show  the  unconstitutionally  and  the 
danger  of  that  provision, 

(At  this  point  in  the  proceedings,  Senator  Tydings  entered  the 
hearing  room.) 

Mr.  Perez*  Next  year  the  Senators  from  Georgia,  Alabama,  Mis¬ 
sissippi,  Louisiana,  and  South  Carolina  will  be  up  for  reelection.  Any 
person  could  prevent  the  certification  of  the  election  of  any  of  those 
Senators  and  hold  it  up  indefinitely  until  the  three-judge  court  in 
Washington,  D.C.,  and  then  appeal  to  the  U.S,  Supreme  Court  to 
finally  decide  the  validity  of  such  a  complaint  The  complaint  does 
not  even  have  to  allege  that  his  vote  or  any  vote  would  change  the 
result  of  the  election* 

But  I  want  to  point  out  that  under  article  I,  section  3  of  the  U.S. 
Constitution  each  State  is  guaranteed  two  Senators  in  theTJ*S*  Senate. 

Section  4,  article  I  provides  “Times,  places,  and  matter  of  holding 
election  for  Senators  and  Representatives  shall  be  prescribed  in  each 
State  by  the  legislature  thereof,”  not  by  the  Congress,  not  by  a  three- 
judge  Federal  court  in  Washington,  D.C. 

And  then  again  I  want  to  point  out  section  5  of  the  same  article  I 
which  provides,  “Each  house  shall  be  the  judge  of  the  election  returns 
and  qualifications  of  its  own  members.’1 

The  point  is  that - 

The  Chairman.  The  point  is  that  it  is  depriving  Congress. 

Mr,  Perez.  Yes,  sir,  that  is  what  I  am  coining  to. 

The  Chairman.  All  right,  sir. 

Mr,  Perez.  This  provision  of  the  act  is  strictly  unconstitutional. 
No  one  can  argue  against  that  because  it  would  take  away  from  Con¬ 
gress  its  constitutional  authority  to  be  the  judge  of  the  elections  and 
qualifications  of  its  own  members.  It  could  deprive  States  of  repre¬ 
sentation  in  the  U.S.  Senate  in  spite  of  the  guarantee  that  the  Senate 
of  the  United  States  shall  be  composed  or  two  Senators  from  each 
State. 

And  of  course  we  cau  foresee  how  things  of  that  character  could 
be  held  up  for  a  year  or  longer;  during  such  time  the  State  could  be 
deprived  of  representation  i  n  the  Senate* 

The  Chairman,  That  is  true  of  the  House  of  Representatives,  too, 
also,  is  it  not? 
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Mr.  Perez.  It  would  apply  of  course  equally  to  the  House  of  Rep¬ 
resentatives  which  is  entitled  to  its  representation.  And  the  House 
the  same  as  the  Senate  shall  be  the  judge  of  the  election  returns  and 
qualifications  of  its  own  Members*  But  this  provision  in  the  so-called 
voter  rights  bill  would  take  that  authority  away  from  both  the  House 
and  the  Senate  and  be  a  violation,  of  course,  of  those  provisions  of 
the  Constitution* 

Now  then,  this  morning,  Mr*  Chairman,  in  mv  analysis  of  the  bill, 

I  pointed  out  various  provisions  and  how  the  States1  laws  would  be 
nullified,  in  spite  of  the  guarantees  of  the  U,S.  Constitution*  I  want 
to  make  a  comparison  which  is  really  shocking.  I  submit  that  a  com¬ 
parison  of  the  progressive  present  day  unconst itntionnl  use  of  patience 
by  the  Federal  Government  under  the  baneful  political  influence  of 
these  subversive  fronts  accompanied  by  their  mass  actions,  demonstra¬ 
tions,  boycotts — I  want  to  compare  the  action  of  the  Federal  Govern¬ 
ment  with  the  indictments  found  in  the  Declaration  of  Independence 
against  the  tyranny  of  the  British  crown  at  the  time,  which  will  show 
to  what  extent  constitutional  government  has  deteriorated  in  this 
country. 

Let  us  witness  a  long  train  of  abuse  and  usurpations  nullifying  our 
State  laws  that  are  most  wholesome  and  necessary  for  the  public  good, 
the  dissolution  of  our  legislatures  by  the  Supreme  Court,  promoting 
invasion  of  our  States  from  without,  inciting  insurrections,  and  creat¬ 
ing  convulsions  within.  No  ohe  can  deny  that.  These  words  are 
taken  out  of  the  Declaration  of  Independence  and  apply  today. 

Obstructing  the  administration  of  justice  against  treason  and  am 
archy,  and  all  of  these  mass  action  demonstrators  protected  by  the 
highest  court  of  the  land,  sending  swarms  of  Federal  marshals  and 
quartering  bodies  of  armed  troops  among  us  to  harass  our  people 
without  the  consent  of  our  legislature,  making  the  military  superior 
to  the  civil  power,  abolishing  the  forms  and  peaceful  way  of  life  to 
which  they  are  accustomed  and  altering  fundamentally  the  forms  of  . 
our  Government: 

Depriving  us  and  our  State  officials  in  many  case  of  the  benefits  of 
trial  by  jury,  especially  in  prosecutions  that  are  purported  injunc¬ 
tions,  and  again  threatening  to  subject  us  to  a  jurisdiction  foreign  to 
our  Constitution  and  unacknowledged  by  our  laws,  in  the  words  of 
the  Declaration  of  Independence,  by  a  provision  in  this  very  bill, 
Senate  1564,  that  no  act  of  our  legislature  prescribing  voter  quali¬ 
fications  hereafter  for  electors  of  the  most  numerous  branch  of  the 
State  legislature  guaranteed  and  recognized  by  article  I,  section  2; 
article  3,  section  1  of  the  17th  amendment  of  the  U.S.  Constitution^ 

No  such  law  shall  have  effect  unless  approved  by  the  thiee-judge 
IT.S.  District  Court  for  the  District  of  Columbia* 

Compare  this  statement  of  the  aggression  against  our  State  govern¬ 
ments,  the  usurpations,  the  deterioration  of  constitutional  government 
under  the  urge  and  influence  of  subversive  groups  with  the  same 
pronouncements  and  specifics  against  the  tyrannical  British  crown 
in  1776,  and  you  will  see  the  similarity.. 

So  we  appeal  as  decent  citizens  and  loyal,  patriotic  Americans  dfr 
voted  to  the  preservation  of  constitutional  government  to  stop,  look, 
and  please  listen. 
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Thank  you,  Mr.  Chairman. 

The  Chairman,  Senator  Ervin. 

Senator  Ervin,  Judge,  you  are  familiar  with  the  provision  of  the 
bill  which  provides  that  the  States  or  the  localities  covered  by  this  bill 
cannot  change  their  local  laws  and  make  the  changes  effective  until 
they  are  approved  by  a  three-judge  court  in  the  District  of  Columbia* 
are  you  not? 

Mr.  Perez.  Yes,  sir,  I  just  mentioned  that, 

(At  this  point  in  the  proceedings,  Senator  Scott  entered  the  hear¬ 
ing  room.) 

Senator  Ervin.  Is  that  not  a  complete  reversal  of  the  fundamental 
principle  of  our  law  that  every  act  of  a  State  legislature  is  presumed 
to  be  constitutional  until  it  is  clearly  shown  to  be  otherwise? 

Mr.  Perez.  Absolutely* 

Senator  Ervin.  Judge,  if  Congress  can  pass  a  law  to  prevent  an 
act  of  the  State  legislature  with  reference  to  voting  from  being  effec¬ 
tive  until  it  is  approved  by  a  three-man  judge  court  in  the  District  of 
Columbia,  does  it  follow  that  the  Congress  has  the  same  power  to  pass 
a  law  that  the  State  legislature  cannot  pass  a  law  on  any  other  subject  ? 

Mr.  Perez,  Yes,  sir. 

Senator  Ervin,  Under  the  three-]  udge  court. 

Mr.  Perez,  And  that  is  the  unnatural  power  which  was  exercised 
by  the  tyrannical  British  Crown  against  which  our  Founding  Fathers 
rebelled^  sir,  as  set  out  in  the  Deida ration  of  Independence,  and  the 
same  thing  is  going  on  now  in  this  very  Congress.  t  - 

Senator  Ervin,  Judge,  I  would  like  to  ask  you  if  this  bill  does 
not  ignore  the  fact  that  the  U.S.  Constitution  reserves  to  the  several 
States  tlie  right  to  establish  their  own  voting  laws? 

Mr.  Perez,  It  does. 

Senator  Ervin,  I  will  ask  you  if  it  does  not  ignore  the  fact  that 
there  are  already  laws  on  the  books  under  which  discrimination  in 
voting  may  be  eliminated  through  the  courts. 

Mr.  Perez,  Oh,  yes*  sir,  of  couree;  several  laws. 

Senator  Ervin.  I  will  ask  you  if  the  excuse  given  for  the  passage 
of  these  laws  is  this :  Namely,  if  we  are  going  to  have  the  rights  of 
adjudication  in  the  courts  it  requires  some  time  and  some  delay?  Is 
not  the  outcry  against  the  delay  the  identical  reason  which  mobs  give 
for  lynching  people? 

Mr.  Perez.  That  is  tme^  sir.  It  is  strictly  unlawful,  but  it  shows, 
it  simply  shows  that  impatience  on  the  part  of  the  Executive  greedy 
for  more  power  to  bypass  our  judicial  system  and  to  nullify  the  con¬ 
stitutional  protections. 

Senator  Ervin.  Do  you  not  believe  that  the  Congress  should  pass 
legislation  which  applies  to  the  whole  country  rather  than  picking  out 
certain  sections  to  deal  with,  legislating? 

Mr.  Perez.  Of  course.  Every  honest  mind  rebels  against  so-called 
discrimination,  and  this  is  the  vilest  sort  of  discrimination  against 
a  free  people. 

The  Chairman.  Sectional  legislation  is  always  suspect, 

Mr.  Perez,  Naturally  and  probably  so. 

Senator  Ervin.  I  would  like  to  ask  you  if  the  decisions  are  to 
the  effect  that  any  legislation  which  does  not  apply  to  all  alike  under 
like  circumstances  is  an  offense  against  the  due  process  laws. 
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Mr.  Perez.  Yes,  sir*  It  is  class  legislation,  and  I  want  to  point 
out  something  in  that  connection,  sir.  There  is  no  provision  in  this 
bill  for  doe  process  in  violation  of  the  5th  amendment.  Due  process 
is  provided  for  in  the  5th  amendment  Where  is  there  a  single  word 
here  ?  There  was  a  hoax  in  one  provision  where  it  says  you  will  give 
anyone  10  days  within  which  to  challenge  any  person  listed  on  the 
Federal  examiner’s  listing.  In  another  part  of  the  same  bill  it  says 
the  listings  will  not  be  filed  until  30  days  later. 

Where  is  the  due  process? 

Senator  Ervin*  Do  you  not  believe  that  it  makes  a  mockery  of  the 
judicial  process  to  have  a  bill  which  says  that  people  have  to  travel  a 
thousand  miles  before  they  can  get  to  a  court  that  can  even  pretend 
to  have  jurisdiction? 

Mr.  Perez.  That  is  what  your  Founding  Fathers  rebelled  against, 
the  tyrannical  crown,  about  foreign  courts,  and  this  really  is  a  foreign 
court  because  under  all  judicial  process,  why  the  courts  that  have 
jurisdiction  over  the  domicile  of  the  defendant  is  the  court  to  try  and 
hear  the  issues  of  any  case. 

Senator  Ervin*  Do  you  not  agree  that  this  bill  would  be  more 
forthright  and  entitled  to  more  respect  if  it  just  contained  a  declara¬ 
tion  that  any  State  that  had  a  literacy  test  that  lay  south  of  the 
Mason -Dixon  Dine  would  be  presumed  to  be  practicing  discrimination, 
whether  it  was  or  not? 

Mr.  Perez.  Oil,  yes,  but  then  the  great  State  of  Texas  might  be 
included  in  that.  That  would  be  lese  majeste,  I  would  say. 

Senator  Ervin.  The  State  of  Texas  does  not  have  a  literacy  test. 

Mr.  Perez.  And  the  poll  tax,  which  was  considered  most  adomb 
nable  and  abolished  by  a  constitutional  amendment,  but  literacy  tests 
were  never  abolished  by  any  constitutional  amendment.  It  is  recog¬ 
nized  consistently  in  our  jurisprudence  under  the  provisions  of  the 
Constitution,  section— article  I,  section  2,  and  the  17th  amendment 
particularly. 

Senator  Ervin,  I  would  call  your  attention  to  the  fact  that  this  bill 
raises  the  presumption  that  a  State  or  a  political  subdivision  of  a  State 
is  violating  the  15th  amendment  if  less  than  50  percent  of  its  people 
vote  in  an  election,  provided  the  State  has  a  literacy  test. 

Mr.  Perez*  Why,  of  course,  there  is  no  excuse  for  that.  No  one 
would  try  to  offer  a  logical  explanation  of  such  an  arbitrary  position. 
It  is  strictly  arbitrary  without  reason,  logic,  or  basis  in  law.  But  it 
assumes  a  judicial  function  in  Congress  which  Congress  does  not  have. 
It  deprives  due  process  without  a  hearing. 

As  I  said  this  morning,  I  can  explain  why  possibly  in  my  parish  in 
the  State  of  Louisiana  it  might  have  been  a  little  less  than  50  percent 
of  the  total  number  of  adults  who  voted,  although  we  had,  I  think, 
about  69  percent  registration.  People  were  allergic  to  one  party  and 
people  were  most  allergic  to  the  candidates  of  another  party.  A  lot  of 
people  stayed  home. 

Now  the  State  is  to  be  penalized  for  that  and  to  be  considered  a  con¬ 
quered  territory  or  province. 

Senator  Ervin.  Can  you  tell  me  the  legal  reasoning  which  says 
that  Louisiana  is  to  be  presumed  to  be  guilty  of  violating  the  15th 
amendment  because  only  47,3  percent  of  its  people  of  the  age  of  21 
and  up  voted  last  year,  whereas  the  State  of  Texas  is  to  be  presumed 
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not-  to  be  violating  the  15th  amendment  because  44 A  percent  of  its 
people  of  the  age  of  SI  and  upward  did  not  vote? 

Mr.  Perez.  Weil,  I  think  only  the  strongest  words  condemn  that 
type  of  discrimination*  It  is  unfair  and  strictly  dishonest,  strictly 
dishonest*  No  one  can  defend  it 

Senator  Ervin*  Is  there  any  logic  to  a  bill  which  says  that  Louisiana 
is  to  be  assumed  in  violation  of  law  because  47-3  percent  of  its  people 
voted  whereas  Texas  is  not  to  be  presumed  in  violation  of  the  same  law 
because  only  44*4  percent  of  its  people  voted  ? 

Mr*  Perez*  Of  course  not* 

Senator  Ervin*  And  yet  that  is  the  bedrock  assumption  upon  which 
6  States  and  34  counties  in  my  State  would  be  deprived  of  their  con¬ 
stitutional  rights  to  have  and  apply  a  literacy  test. 

Mr*  Perez*  I  do  not  think  it  needs  explanation  as  to  the  reason  why 
this  piece  of  punitive  legislation  is  being  enacted  as  a  force  bill.  Those 
States  did  not  Vote  for  the  successful  candidate.  Now  then,  we  are 
to  be  punished  for  that  because  we  have  exercised  our  right  and  free¬ 
dom  of  choice* 

The  Chairman*  Where  is  justice  to  deprive  Louisiana  of  a  literacy 
test  and  let  New  York  State  impose  a  literacy  test? 

Mr*  Perez*  That  is  correct^  sir.  I  think  New  York  has  an  eighth- 
grade  literacy  test,  which  is  higher  than  the  Louisiana  literacy  test. 

Senator  Ervin.  And  what  rhyme  or  reason  can  be  given  for  de¬ 
priving  34  North  Carolina  counties  of  part  of  their  rights  under  the 
Constitution  because  less  than  50  percent  of  their  adult  population 
voted,  whereas  1-38  counties  in  the  State  of  Texas,  who  are  in  exactly  the 
same  situation,  are  not  to  be  deprived  of  the  same  portion  of  their — - 

Mr.  Perez*  No  more,  sir,  than  to  bring  my  parish  in  the  State  of 
Louisiana  under  the  same  nefarious  formula  because  we  have  about  a 
67  or  69  percent  registration,  and  I  think  we  fell  1  or  2  percent  under 
50  percent  of  those  who  voted,  although  we  have  Just  emerged  from 
litigation  with  the  Department  of  Justice  and  we  beat  them.  They 
alleged  discrimination*  They  alleged  coercion.  They  fabricated 
figures  in  their  brief  falsely. 

We  pointed  out,  and  the  court  held  with  us,  that  they  were  false 
figures,  dishonest  figures*  Their  own  statistics  were  disproven*  I 
have  not  heard  anybody  apologize  to  us  about  it,  I  think  we  are  due 
an  apology,  but  we  are  hung,  we  are  hooked  under  this  type  legislation. 

Senator  Ervin*  Judge,  under  the  laws  of  the  States  which  have  lit¬ 
eracy  tests,  the  test  is  administered  to  applicants  for  registration  prior 
to  their  registration  \  is  it  not  ? 

Mr,  Perez*  Yes,  sir* 

(At  this  point  in  the  proceedings,  Senator  Dirksen  entered  the  hear¬ 
ing  room*) 

Senator  Ervin,  And  so,  if  there  is  any  discrimination  in  administer¬ 
ing  the  test,  it  necessarily  1ms  to  occur  before  the  voters  roister* 

(At  this  point  in  the  proceedings,  Senator  Hart  left  the  h 'firing 
room, ) 

Mr*  Perez,  Let  me  make  this  statement,  please.  As  I  pointed  out 
how  it  is  unconstitutional,  how,  from  a  practical  standpoint,  any  person 
complaining  about  any  Senator’s  or  any  Congressman’s  election  could 
stop  certification  of  his  election.  This  same  provision  could  paralyze 
and  bring  to  a  stop  our  legislative  process  in  the  State  because  there  is 


640 


VOTING  RIGHTS 


no  provision  in  our  law  for  members  of  the  legislature,  just  as  there  is 
no  provision  in  the  Constitution  for  Members  of  Congress  to  hold  office 
until  their  successors  are  elected  and  qualified*  And  any  person,  an 
alien  or  otherwise,  ft  moron  could  be  used,  could  be  bribed  to  make 
complaints,  and  the  Federal  attorneys  would  file  suits  and  hold  up  the 
certification  of  election  of  our  entire  legislature,  not  only  in  Louisiana 
but  in  all  of  these  six  other  States. 

Do  you  not  see  the  Communist  plan  back  of  this  thing?  I  do  not 
hesitate  to  call  it  that,  because  that  is  what  it  is*  I  challenge  anyone 
to  debate  it  with  me,  and  I  will  prove  it  right  out  of  the  Herndon, 
Ga*,  case  hy  the  U*S,  Supreme  Court,  by  the  Communist  program  in 
the  Bulganin  booklet,  by  the  Communist  fronts  who  are  sponsoring 
these  mass  actions  and  demonstrations  that  are  creating  all  of  this 
hysteria  in  the  country. 

(At  this  point  in  the  proceedings,  Senator  Tydings  left  the  hearing 
room*) 

Senator  Dirksen,  Now,  Mr*  Perez,  that  is  about  as  stupid  a  state¬ 
ment  as  has  ever  been  uttered  in  this  hearing,  and  it  is  a  reflection 
upon  Members  of  the  Senate. 

Mr*  Perez*  Sir,  I  would  say  that  this  is  a  reflection  upon  the  Mem¬ 
bers  of  Congress  if  they  give  this  type  legislation  serious  consideration. 

Senator  Dirksen.  Well,  that  is  not  what  you  said.  Now,  let  us 
have  the  reporter  read  back  your  remark. 

Mr*  Perez*  I  say  that  through  Communists  you  are  being  made 
unwitting  tools . - 

Senator  Dirksen.  Just  wait.  I  want  to  hear  it  read  back* 

(The  statement  referred  to  was  read  by  the  reporter. ) 

Senator  Dirksen*  Now,  I  still  insist  it  is  a  reflection  upon  Memners 
of  the  Senate  and  on  the  lawyers  who  participated  in  this  to  say  that 
behind  this  is  a  Communist  plan,  and  I  think  you  ought  to  take  that 
remark  out  of  the  record* 

Mr.  Perez.  If  the  Senator  would  like  to  have  that  last  part  taken 
out  of  the  record,  I  have  no  objection. 

Senator  Dirksen*  I  leave  it  to  you,  sir.  If  I  were  doing  it,  I  would 
take  it  out  of  the  record.  I  am  not  going  to  insist* 

Mr*  Perez,  I  will  ask  that  it  be  taken  out  of  the  record,  but  I  still 
say  that  the  exhibits  that  I  have  filed  can  be  used  to  make  the  point. 

Senator  Dirksen*  That  is  quite  a  different  statement  from  what 
appears  in  this  record. 

Mr.  Perez*  Yes,  sir. 

Senator  Scow*  I  would  like  to  say  that  I  agree  with  what  Senator 
Dirksen  has  said*  I  did  not  think  anybody  could  outdo  the  Birch 
Society,  but  I  am  afraid  Mr.  Perez  does  it.  I  am  glad  he  is  going  to 
take  it  out* 

Mr*  Perez,  Any  statement  broad  in  its  effect  that  insinuates  com¬ 
munism  I  know  is  objectionable  and  distasteful.  But  I  would  like 
to  point  out  again  another  angle  of  the  developments.  We  have  seen 
how  Congress  has  passed  legislation  called  equal  employment  oppor¬ 
tunity,  and  it  has  put  the  national  administration  astride  and  in  con¬ 
trol  of  over  60  million  jobs  in  private  industry*  We  have  seen  how 
Congress  has  gone  so  far  in  the  Civil  Bights  Act  of  1964  as  even  to 
interfere  with  the  State  laws  and  with  the  individual  rights  as  to  sex 
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so  that  even  as  to  sexes  the  employment  rights  of  employees  are  inter¬ 
fered  with  under  the  act  of  Congress* 

Now,  then,  if  the  Federal  Government,  if  the  Attorney  General, 
who  is  simply  the  mouthpiece  of  the  Chief  Executive,  is  given  absolute 
authority  over  our  elections  in  six  States,  I  can  perceive  that  after 
the  next  election  there  will  be  some  other  States  that  will  vote  against 
the  administration,  and  they  may  be  drawn  into  the  same  type  legis¬ 
lation  by  a  simple  amendment,  and  there  is  only  one  ultimate  conclu¬ 
sion  that  can  be  drawn  from  this  trend,  and  that  is  a  one-party  system 
in  this  country. 

(At  tins  point  in  the  proceedings,  Senator  Hart  entered  the  hearing 
room.) 

Mr*  Perez.  A  one- party  system  is  the  ultimate  end  and  objective. 

Senator  Dirksen*  Mr*  Perez,  where  is  West  Feliciana  Parish?  Is 
that  south  or  north  Louisiana? 

Mr.  Perez*  That  is  near  Baton  Rouge. 

Senator  Dirksen.  Near  Baton  Rouge, 

Mr,  Perez.  Yes, sir. 

Senator  Dirksen.  Are  you  familiar  with  that  parish  or  county? 

Mr.  Perez,  Oh,  not  too  much.  I  know  the  judge,  the  district  attor^ 
ney,  the  members  of  the  legislature,  I  drive  through  there 
occasionally. 

Senator  Dirksen.  Let  me  ask  you,  can  you  hear  me  pretty  well? 

Mr,  Perez.  I  hear  you* 

Senator  Dirksen.  '  In  that  county,  according  to  the  Census  Bureau, 
in  I960 — and  I  leave  off  the  odd  figures — there  were  2,800  white  and 
4,500  nonwhite*  The  number  of  white  registered,  1,345;  the  number 
of  nonwhitc  registered,  85*  Eighty-five  colored  out  of  4,553  persons 
of  voting  age.  That  is  1.9  percent. 

Now,  what  conclusion  would  you  expect  a  committee  or  anybody 
in  public  office  to  draw  with  respect  to  that  kind  of  a  one-sided  figure 
when  yon  are  undertaking  to  do  something  about  discrimination  in 
the  voter  field  ?  Would  you  say  that  was  following  a  Communist  plan  ¥ 

Mr*  Pebez.  No,  sir;  I  have  the  answer  for  that,  Senator. 

Senator  Dirksen*  Yes,  sir  ? 

Mr.  Perez,  As  of  when  was  that  data  given  ¥ 

Senator  Dirksen.  Well,  they  got  the  registration  data - 

Mr.  Perez*  1960. 

Senator  Dirksen  (continuing)*  From  the  Secretary  of  State  of  the 
State  of  Louisiana  showing  the  registration. 

The  Chairman,  When? 

Senator  Dirksen*  October  3, 1964. 

Mr.  Perez.  I  would  say  that  when  a  committee  of  Congress  who 
does  not  know  the  local  situation,  who  does  not  know  and  does  not 
understand  Negroes,  their  mentality,  their  thinking,  their  lack  of 
intei-est  except  in  getting  welfare  checks,  could  not  understand  it,,  and 
that  is  whv  I  believe  the  members  of  the  Constitutional  Convention 
back  in  1Y87  decided  to  leave  it  to  the  States  to  fix  voter  qualifications, 
which  are  equal  for  everybody. 

Now,  we  have  a  similar  experience*  You  might  ask  me  about  the 
percentage  of  voter  registration  in  Plaquemines  Parish.  I  wish  you 
would.  And  I  believe  my  answer  to  that  would  be  an  explanation 
of  the  situation  in  West  Feliciana* 
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Senator  Dirksen*  Now,  let  me  ask  you  this  general  question:  Can 
we  rely  upon  the  Secretary  of  State  of  the  State  of  Louisiana  for 
registration  figures? 

Mr  Ferfjs*  Yes,  sir;  but  those  figures  prove  nothing  with  regard  to 
the  character  of  the  people  who  are  not  registered. 

Senator  Dirksen.  Oh,  wait. 

Mr*  Perez,  By  the  same  token,  when  there  were  2,800  whites  and 
less  than  50  percent  of  those  are  registered*  People,  too  many  people, 
do  not  show  any  interest  at  all  in  elections,  in  government. 

Senator  Dirksen*  Well,  this  has  nothing  to  ao  with  the  election. 
This  is  not  a  case  of  testing  the  apathy  of  a  voter* 

Mr,  Perez,  Yes,  sir. 

Senator  Dirksen.  This  is  the  qualification  of  the  voter.  Your  own 
secretary  of  stato— and  you  appear  here  as  a  representative  of  the 
Governor  of  your  State - 

Mr.  Perez.  Surely, 

Senator  Dirks en.  Your  own  secretary  of  state  says  that  only  85 
individuals  non  white,  meaning  colored,  out  of  4,553  were  registered  in 
that  parish.  , 

I  am  not  concerned  for  the  moment  about  whether  they  voted  or  not. 
They  could  not  vote  if  they  were  not  registered*  That  is  a  requirement 
in  the  law.  How  come  that  only  86 — 1*9  percent  of  the  eligible  colored 
voters  in  that  parish  were  not  even  registered  to  vote  ? 

Mr,  Perez*  I  would  say,  knowing  the  situation  as  1  do  generally,  that 
is  because  they  did  not  try  to  register. 

Senator  Dirksen*  Let  me  ask  you  about  Tensas  County.  There  are 
3,563  nonwhites  of  voting  age*  That  is  1,000  more  than  there  are 
white  eligible  voters.  Of  the  3,500  plus,  only  60  were  registered 
according  to  your  own  secretary  of  state.  Do  you  mean  to  say  that 
only  60  people  with  colored  skins  out  of  3,553  would  be  so  indifferent 
about  registering  to  qualify  themselves  to  vote  that  they  did  not  even 
bother  to  try  to  register  ? 

Mr.  Perez*  Yes,  sir;  and  I  can  explain  that,  sir. 

The  Chairman*  Would  you  explain  it? 

Mr*  Perez*  Sir? 

The  Chairman.  Would  you  explain  it? 

Mr*  Perez.  Yes,  sir. 

The  Chairman.  You  said  you  could  explain  it  by  Plaquemines 
Parish  as  I  understood  it. 

Mr.  Perez.  Very  well,  sir*  In  Plaquemines  Parish  we  have  com¬ 
paratively  few  Negroes  registered*  Bobby  Kennedy  as  Attorney  Gen¬ 
eral  brought  a  suit  against  our  registrar  of  voters  and  complained  of 
discrimination  and  coercion,  and  everything  baneful  and  dangerous 
against  the  Negroes* 

We  disproved  it,  and  the  court  held  with  us*  and  the  court  said  there 
were  41  Negroes  who  appealed  to  register  and  failed  to  register. 

Now,  the  registrar  of  voters  of  Plaquemines  Parish,  we  ordered 
him  to  invite  those  same  41  Negroes  to  come  back  and  register,  and 
our  registrar  sent  them  a  letter  asking  them  to  come  back  and  register, 
and  I  would  say  only  15  of  the  41  came  back  to  register. 

Now,  my  explanation  is  this  further,  sir,  which  you  and  the  com¬ 
mittee  of  Congress  do  not  understand*  In  Louisiana  we -have  every 
4  years  registration.  Every  4  years  there  is  a  new  registration  except 
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in  a  few  parishes  that  have  adopted  permanent  registration  or  in 
a  few  parishes  which  the  law  provides  for  permanent  registration* 

Now,  the  new  registration  begins  on  the  3d  of  January  1964*  And 
because  the  first-class  citizens  failed  to  come  to  register  by  October  of 
1964,  we  are  to  be  condemned*  We  are  to  be  persecuted*  We  are  to 
have  an  act  of  Congress  depriving  ns  of  our  constitutional  rights,  to 
send  a  Federal  examiner  down  there  to  list,  not  to  register,  but  to  list 
every  Negro  who  is  an  adult  whether  he  is  a  moron  or  anything  else — 
whether  he  is  a  criminal  or  anything  else. 

We  are  not  deserving  of  such  punishment  at  the  hands  of  our 
national  lawmaking  body. 

Senator  Dirksen*  Now  let  us  look  at  the  Plaquemines  Parish. 

Mr.  Pebez*  Yfes,  sir* 

Senator  Dirksen.  First  let  me  read  you  the  footnote  to  these 
figures — official  figures*  “Data  furnished  by  Secretary  of  State  of 
Louisiana  showing  registration  as  of  October  3,  1964.”  That  was 
exactly  1  month  before  election  day  last  year* 

Now,  we  go  to  Plaquemines  Parish.  White  of  voting  age,  8,633; 
number  registered— this  is  your  secretary  of  state’s  figure — 7,627* 
That  is  88,3  percent  of  the  voting  age  population,  white  that  were 
registered* 

We  now  look  at  the  colored  figure*  Nonwhite  population,  2,897* 
That  is  a  Census  Bureau  figure*  The  number  registered  colored— 
your  secretary  of  state’s  figure — 96. 

Mr*  Perez.  That  is  correct. 

Senator  Dirksen*  Do  you  mean  to  tell  me  that  there  is  so  little 
intelligence  and  urge  in  Plaquemines  Parish  that  only  96  colored 
people  out  of  roughly  2,900  even  bothered  to  register  to  vote? 

Mr.  Perez*  I  mean  to  tell  you  that,  sir,  as  a  feet,  and  no  one  can 
deny  it,  and  I  am  telling  you  that  we  just  went  through  the  gamut  of 
a  Federal  court  suit  by  Air.  Bobby  Kennedy,  and  he  had  a  dozen  as¬ 
sistants  down  there.  #  I  remember  he  called  me  and  took  my  deposition, 
and  he  had  our  iwistrar  of  voters  on  the  stand  and  a  deputy  on 
cross-examination  for  days,  and  they  came  down  to  our  registrar  of 
voters’  office  and  they  photostated  every  piece  of  paper  in  the  registrar 
of  voters’  office,  and  I  was  there  personally,  and  I  said  let  them  copy 
everything*  We  have  nothing  to  hide.  And  the  Federal  courts, 
sir,  after  a  trial  of  days  and  days,  held  with  us  and  against  the  un¬ 
founded  allegations  of  the  Attorney  General’s  Office  that  there  was 
discrimination,  there  was  coercion,  there  was  everything  that  is  bad, 
and  the  court  found  with  us,  and  Mr*  Bobby  Kennedy  had  to  appeal 
Hie  case*  Yes,  sir. 

Senator  Dirksen.  Well,  he  appealed  it  fora  reason* 

Mr* Perez.  Sir? 

Senator  Dirksen*  He  probably  appealed  it  for  an  awfully  good 
reason* 

Mr*  Perez.  That  is  not  a  probability  that  is  well  founded  except  he 
lost  the  case,  and  he  could  not  prove  discrimination*  He  could  not 
prove  coercion,  and  the  court  round  as  a  fact  that  everybody  was 
treated  alike,  that  the  Negroes  as  well  ns  the  whites  were  treated  with 
courtesy,  and  there  were  some  whites  that  were  helped  and  there  were 
some  Negroes  that  were  helped  by  the  registrar  of  voters*  You  cannot 
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make  a  case  against  Plaquemines  and  cannot  make  a  case  against  West 
Feliciana,  sir,  if  you  knew  the  facts,  simply  by  the  statistics. 
Senator  Dtcksen*  Well,  prima  facie  just  on  the  basis  of  these  fig¬ 
ures,  you  give  me  a  parish  like  Plaquemines  where  you  register  88 
percent  of  the  whites  and  only  3*3  percent  of  the  colored,  and  Mr, 
Perez*  all  I  can  say  is  there  is  something  radically  wrong  down  there, 
Mr*  Perez.  Do  you  want  me  to  tell  you  further  what  is  radically 
wrong?  We  worked  to  get  our  people  registered,  and  I  will  admit 
that  we  do  not  go  out  and  beat  the  bushes  to  register  the  Negroes. 
You  know  why?  In  the  adjoining  parish  of  Saint  Bernard  in  my 
judicial  district  there  is  about  800  Negroes  registered  in  every  election. 
They  have  got  to  pay  them  off.  You  have  got  to  bribe  them.  You 
have  got  to  pay  the  preachers.  Now,  that  is  the  story*  and  that  is  why 
we  do  not  try  to  register  them.  That  is  the  story,  and  that  is  a  fact 
that  can  be  proven,  sir. 

Senator  Dirksbn*  Who  tries  to  bribe  them  ? 

Mr.  Perez,  That  is  not  a  funny  question,  sir. 

Senator  Pirksen.  It  is  a  serious  question, 

Mr.  Perez.  The  Negro  preachers  who  control  them  go  to  the  candiT 
dates  and  demand  bribes.  Now  that  is  a  fact. 

Senator  Dirksen.  What  is  the  motive - 

Mr,  Perez,  We  know  those  things,  sir,  but  you  gentlemen  up  here- 
far  removed  from  the  scene  do  not  Know  it.  You  are  willing  to  con¬ 
demn  us.  You  do  not  know  the  facts. 

Senator  Dirksen*  I  am  not  tiying  to  condemn  you.  Here  is  a  fig¬ 
ure  that  on  its  face  is  so  incredible  that  unless  there  is  something  to 
rebut  it,  why  one  will  have  to  accept  it  at  its  face  value. 

Mr,  Perez,  I  am  giving  you  the  rebuttal,  sir,  and  I  can  tell  you  that 
if  we  did  not  work  and  have  the  white  people  register,  there  would  not 
be  50  percent  of  the  white  people  register  because  of  lack  of  interest. 
Senator  Dirksen.  You  say  you  work  to  get  the  whites  registered. 
Mr*  Perez,  Yes* 

Senator  Ptrksen.  That  is  quite  all  right* 

Mr.  Perez.  Yes. 

Senator  Dirksen.  Nobody  quarrels  with  that.  Were  any  obstacles 
placed  in  the  way  of  the  colored  to  keep  them  from  registering? 

Mr.  Perez.  Absolutely  none,  and  the  Federal  court  so  found,  sir, 
and  I  have  filed  the  findings  of  the  Federal  court,  his  opinion  in  detail, 
of  record  as  an  exhibit  to  substantiate  my  statement  for  nonbelievers. 
Senator  Dirksen*  Now,  you  have  got--- — 

Mr*  Perez*  Sir? 

Senator  Dirksen.  You  have  got  19  counties  down  there  where  less 
than  15  percent  of  the  colored  voters  are  registered.  Now*  you  have 
got  altogether  64  counties  and  parishes  as  I  understand  it,  is  that 
correct? 

Mr.  Perez.  It  may  be,  but  that  does  not  prove  any  thing. 

Senator  Pirksen.  Here  are  your  secretary  of  state’s  figures. 

(At  this  point  in  the  proceedings,  Senator  davits  entered  the 
hearing  room.) 

Mr.  Perez.  Senator,  if  you  will  pardon  me  for  saying  so,  it  certainly 
does  not  authorize  Congress  to  assume  ungranted  power  and  to  violate 
the  Constitution  of  the  United  States,  to  nullify  our  State  laws,  to 
force  us  into  foreign  courts,  to  do  what  the  tyrannical  king  did  hick 
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in  the  days  of  the  Founding  Fathers*  to  impose  that  type  of  persecu¬ 
tion  upon  us*  It  is  un-American* 

*  Senator  Dirk  sen.  You  remember  all  the  contentions  that  were  made 

l  with  respect  to  the  1964  Civil  Rights  Act,  but  particularly  that  title 
dealing  with  public  accommodations  and  their  availability  to  people 
regardless  of  race  or  color.  Why  there  were  any  number  of  people 
who  felt  that  that  was  an  unwarranted  intrusion  on  constitutionality, 
and  that  that  title  of  the  act  was  unconstitutional* 

As  a  matter  of  fact,  I  had  some  difficulty  with  it  myself  on  that 
score*  But  what  did  this  Court  do  that  is  sitting  over  here  in  this 
huge  white  marble  building?  It  was  a  unanimous  decision* 

Mr.  Perez.  That  Court  on  which  is  inscribed,  carved  in  marble, 
“Justice  Under  Law,”  yes,  I  know,  and  how  they  can  stretch  their 
imagination  when  it  suits  their  purpose.  There  is  no  doubt  about 
that. 

Senator  Ervin.  Judge,  on  that  point,  does  the  Constitution  not  say 
that  Congress  has  the  power  to  regulate  interstate  commerce? 

Mr.  Perez.  Yes. 

Senator  Ervin*  And  does  interstate  commerce  not  consist  of  the 
movement  of  persons,  communications,  and  goods  from  one  State  to 
another? 

Mr.  Perez.  Yes* 

Senator  Ervin*  The  Court  now  holds  and  held  in  the  Civil  Rights 
cases  that  the  Federal  Government  could  regulate  under  the  commerce 
clause  every  human  activity  from  begetting  babies  to  erecting  tomb¬ 
stones  at  the  graves  of  the  departed,  can  they  not?  practically  t  (  * 

Mr/ Perez*  That  is  because  of  the  deterioration  of  our  American 
system  of  government  that  makes  a  scrap  of  paper  of  our  Constitution 
and  the  rights  of  the  American  people. 

Senator  Ervin.  And  did  not  a  great  Democrat  named  Woodrow 
Wilson  and  a  great  Republican  named  Charles  Evans  Hughes  both 
say  that  if  you  ever  reached  that  point,  the  courts  could  destroy  our 
Federal  system  ? 

Mr,  Perez,  Yes,  sir,  and  it  violates  a  provision  of  the  Constitution 
which  guarantees  to  every  State  a  republican  form  of  government, 
and  Congress  is  destroying  that  type  and  form  of  government* 
But  it  nullifies  our  laws  and  forces  our  people  and  our  officials  to  come 
to  Washington,  a  hand-picked  court  in  Washington* 

Senator  Ervin.  I  was  intrigued  as  to  why  they  did  not  try  in  this  bill 
an  interstate  commerce  clause - 

Mr*  Perez.  I  do  not  know;  it  does  not  take  any  great  intelligence  or 
foresight  to  see  the  trend*  Why  is  this  bill  not  aimed  to  give  the 
President  through  the  Attorney  General  the  appointive  power  of  State, 
district,  and  local  officials  and  be  honest  about  it*  That  is  the  direction 
in  which  it  is  going* 

Senator  Scott.  Mr.  Chairman,  will  you  recognize  me? 

The  Chairman,  I  recognize  Senator  Ervin. 

Senator  Scorn  Would  the  Senator  yield? 

Senator  Ervin.  I  have  just  one  mpre  question. 

Mr.  Perez.  Yes,  sir? 

Senator  Ervin.  The  figures  introduced  before  the  House  committee 
by  the  Attorney  General  shows  that  in  Louisiana  63  percent  of  all  of 
the  residents  of  voting  age  are  registered,  whereas  in  the  iState  of 
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Arkansas  only  56  percent  of  the  population  is  registered,  in  the  State 
of  Florida  only  54  percent,  and  in  the  State  of  Kentucky  only  51  per¬ 
cent-,  and  the  State  of  Texas  only  56,3  percent. 

Do  you  think  there  is  any  rhyme  or  reason  in  the  law - 

Mr.  Perez.  That  is  no  rhyme  or  reason* 

Senator  Ervin.  To  leave  those  four  States  out  ? 

Mr.  Perez.  There  is  no  rhyme  or  reason.  I  want  you  to  hear  this  if 
you  please.  Those  statistics  prove  nothing,  nothing  dependable  on 
the  subject  under  discussion,  because  the  census  shows  the  number  of 
people  21  years  of  age  or  over,  but  does  it  show  how  many  are  aliens? 
Mo.  Does  it  separate  them?  No.  And  we  are  mighty  near  the  50 
percent,  but  the  aliens  and  everybody  else,  those  possibly  at  military 
installations — and  I  have  one  in  my  own  parish— you  might  remember 
the  incident  in  Plaquemines  Parish. 

We  have  a  big  post  in  our  parish.  We  have  a  lot  of  soldiers  and 
sailors  in  our  parish.  They  are  included  in  that  census.  They  are 
nonresidents.  But  still  it  raises  the  figure  of  adults  in  Louisiana  to 
fool  the  people,  to  fool  the  Members  of  Congress.  That  is  what  is  being 
done.  Those  figures  prove  nothing  honestlv.  Let  us  take  that  into 
consideration.  We  have  not  had  the  time*  We  do  not  have  the  facili¬ 
ties  to  take  a  census  of  the  adult  citizens  of  Louisiana* 

I  can  tell  you  that  in  my  parish  right  now  if  a  census  were  taken, 
you  would  find  at  least  5,000,  maybe  10,000  more  people  in  my  parish 
than  the  1960  census*  And  do  you  know  why?  Because  of  vast  in¬ 
dustrial  developments,  construction.  And  thousands  of  people  are 
being  brought  in  temporarily,  noncitizens  of  Plaquemines  Parish,  a  lot 
of  them  out  of  other  States. 

But  those  figures  are  accepted  here  to  condemn  us,  to  put  us  under 
a  persecution  statute* 

Senator  Scott*  Mr.  Chairman— — 

Senator  Ervin*  1  have  no  further  questions. 

The  Chairman.  Do  you  yield  ? 

Senator  Ervin.  I  yield  the  floor. 

Thw  Chairman.  Senator  Scott  is  entitled,  but  I  ask  if  you  yield  to 
Senator  Scott, 

Senator  Scorr,  Mr*  Perez,  I  want  to  go  back  to  what  you  said  as  to 
why  Negroes  do  not  register.  Would  you  mind  telling  me  your  opinion 
as  to  why  only  3.3  percent  of  the  Negroes  are  registered  in  Plaquemines 
and  the  same  percentages  more  or  less  occur  in  other  parishes  ? 

Mr,  Perez.  Well,  l  ean  only  tell  you  that  we  are  fortified,  it  is  not  an 
opinion  with  us.  It  is  a  fact  borne  out  by  the  record.  It  is  because  of 
lack  of  interest,  lack  of  any  effort  to  register',  and  certainly  we  are  not 
to  be  condemned  for  that. 

That  was  found  by  a  solemn  decision  after  a  trial  in  the  Federal 
court  in  New  Orleans,  and  affirmed  by  the  fifth  circuit  court* 

Senator  Scott.  Mr*  Pefez,  I  recall  you  r.lso  said  something  about 
lack  of  character*  Do  you  want  to  develop  that? 

Mr.  Perez*  Did  I  say  lack  of  character? 

Senator  Scott*  You  said  for  reasons  of  not  haying  character. 

Mr*  Perez.  Well,  if  you  want  to  go  into  that,  sir - 

Senator  Scott.  Yea,  I  do, 

Mr.  Perez.  I  could  expound  on  that  question,  yes,  sir* 

Senator  Scott*  Would  you  expound  on  it  ? 
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Mr.  Perez.  Yes,  sirt  and  I  think  that  is  why  the  moral  qualification 
is  left  out  of  this  Senate  bill  1564.  It  is  a  matter  of  general  knowledge 
the  immoral  conduct  of  our  Negroes,  yes,  sir,  the  large  numbers  of 
illegitimate  children,  yes,  sir. 

Senator  Scott,  You  feel  that  because  of  the  lack  of  moral  character 
that  this  has  something  to  do  with  the  either  failure  or  inability  of 
Negroes  to  register? 

Mr.  Peres.  No,  I  do  not  say  so.  I  think  it  is  just  a  low  type  of  citizen¬ 
ship,  They  do  not  have  the  ambition,  they  do  not  have  the  urge,  they 
do  not  know  enough  about  government,  they  do  not  care.  They  are 
being  well  treated.  They  are  being  well  taken  caie  of.  I  know  in  my 
area  they  have  the'finest  schools  that  could  be  found  anywhere.  They 
have  accredited  schools.  We  have  less  than  1  percent  unemployment 
in  my  parish  but  we  are  condemned  just  the  same  by  you  people  here 
who  do  not  know  anything  about  it.  You  are  willing  to  take  statistics 
and  fabricated  statistics  that  do  not  show  the  true  facts. 

As  I  say*  we  are  near  the  50  percent  line,  but  still  the  aliens  of  the 
age  are  included  in  the  statistics.  There  is  no  difference  made  as  to 
them. 

Senator  Scott.  Mr,  Perez,  you  said  a  low  type  of  citizenship.  You 
are  arbitrarily  assuming  that  the  Negro  is  a  low  type  of  citizen? 

Mr.  Perez.  I  would  say - 

Senator  Scott.  While  a  white  man  such  as  yourself  is  a  different 
type  of  citizen, 

Mr.  Perez.  I  would  say  that,  the  rank  and  file,  yes,  sir.  There  is 
no  doubt  among  people  who  know  them. 

Senator  Scout,  Now,  what  standards  do  you  apply  as  to  low  or  high 
type  of  citizens? 

Mr.  Perez.  Well,  I  would  say  just  plain  morality  and  decency  in  the 
first  place. 

Senator  Scour.  That  all  of  the  white  citizens  of  your  parish  are  men 
of  morality  and  decency. 

Mr,  Perez.  Oh,  there  may  be  a  few  exceptions  of  course.  Some  of 
them  are  romantic,  I  would  say.  That  is  the  exception  rather  than  the 
rule. 

Senator  Scott.  Does  a  conviction  of  a  misdemeanor  debar  citizens 
from  registering  in  your  parish  ? 

Mr.  Perez.  No,  sir.  It  depends.  I  believe  under  our  constitutional 
provision,  if  they  have  been  repeatedly  convicted  except  for  traffic 
or  game  law  violations.  I  think  five  convictions  or  something  like  that, 
repeated  convictions  w  ithin  a  certain  period.  And  of  course  felonies. 

Senator  Scott.  Are  you  not  rather  arbitrarily  assuming  that  the  f  aih 
ure  of  Negroes  to  be  registered  in  your  parish  is  due  to  a  standard 
that  you  impose  personally  rather  than  to  the  reality  that  you  do  not 
want  Negroes  registered  because  your  own  political  power  would  be 
destroyed  if  that  were  the  case  ? 

Mr.  Perez.  My  political  power  would  not  be  destroyed  if  every 
Negro  in  the  parish  registered. 

Senator  Scorr.  You  are  quite  sure? 

Mr.  Perez.  There  is  no  fear  about  i hat , 

Senator  Scorr,  That,  notwithstanding  your  low  opinion  of  their 
morals,  their  character,  and  their  rate  of  illegitimacies,  that  they  would 
still  accord  to  you  their  support  if  they  were  allowed  to  register. 
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Mr.  Perez.  If  every  Negro  in  Plaquemines  Parish  voted  against  me, 
it  would  not  jeopardize  the  white  majority  that  we  have.  I  am  not 
fearful  of  that  at  all. 

Senator  Scour,  You  said  comparatively  few  Negroes  live  in  your 
parish,  I  gather  from  the  figures  that  the  number  is  approximately 
30  percent,  is  it  not,  28  or  30  percent? 

Mr,  Perez.  It  could  be. 

Senator  Scott,  And  are  you  not  actively  engaged  in  seeing  that  these 
Negroes  are  disenfranchised  in  your  parish  ? 

Mr.  Perez.  That  is  not  true,  not  a  word  of  it,  sir,  and  we  disproved 
that  in  the  Federal  court,  as  I  said,  and  every  attempt  was  made.  I 
guess  the  Federal  Government  spent  many  thousands  of  dollars  send¬ 
ing  secret  agents  down  there  and  taking  statements  and  producing  wit¬ 
nesses,  and  they  failed  in  their  effort  to  prove  any  such  thing. 

Senator  Scott.  That  case  is  on  appeal,  is  it  not? 

Mr,  Perez.  No,  I  do  not  think  it  is.  The  last  I  heard  of  it,  I  filed  a 
copy — I  do  not  know  the  status  of  the  case  there.  But  I  think  it  may 
be  pending  on  a  trial  on  the  merits  finally,  but  as  I  say,  we  scored  a 
decision  in  the  trial  of  the  case.  It  may  have  been  for  a  preliminary 
injunction.  I  am  not  quite  sure  of  that.  But  I  know  the  case  was  tried 
thoroughly. 

Senator  Scott.  In  your  judgment  would  not  more  Negroes  seek 
to  register  if  they  were  not  aware  of  the  fact  that  if  they  tried  to 
register  in  your  parish,  they  are  discouraged  and  find  it  in  most  cases 
impossible  to  register  % 

Mr.  Perez.  No,  sir,  because  our  registrar  of  voters  is  under  injunc¬ 
tion  against  discrimination,  and  our  registrar  of  voters  is  required 
to  file  a  monthly  report  with  the  clerk  of  the  Federal  court  of  New 
Orleans  as  to  every  applicant,  as  to  what  was  done  with  eveiy  applicant, 
whether  he  registered  or  whether  lie  failed. 

Senator  Scott.  What  would  happen - 

Mr.  Perez,  So  you  have — every  applicant  or  prospective  applicant 
for  registration  has  every  protection  of  the  Federal  court,  the  Federal 
Government,  regardless  of  this  pernicious  and  outrageous  Senate  1664. 
We  are  decent  people.  We  are  patriotic  Americans,  and  we  resent  any 
effort  even  by  this  great  deliberative  body  to  subject  us  to  a  class  of 
provincials,  to  be  persecuted.  We  resent  it,  and  we  have  a  right  to 
resent  it. 

If  I  were  not  a  free-born  American  citizen,  I  would  not  dare  to 
make  such  a  statement,  but  I  say  it.  You  have  got  no  right  to  do  that 
to  us*  You  are  violating  the  Constitution  and  your  sworn  duty  to  up¬ 
hold  the  Constitution,  and  the  provisions  art  too  plain  and  too  clear. 
Nobody  is  dumb  enough  not  to  understand  that. 

Senator  Scott.  Mr.  Perez,  I  am  impressed  by  your  claim  to  courage 
and  patriotism,  but  I  do  not  think  that  is  the  issue  here.  I  gather  that 
you  would  do  nothing  to  put  in  the  way  of  registration  any  obstacles 
if  say  1.000  Negroes  sought  to  register  in  your  parish. 

Mr.  Perf,e,  No,  sir,  of  course  not. 

Senator  Scott  You  would  welcome  it. 

Mr.  Perez.  I  do  not  say  I  would  welcome  it,  because  I  know  of  the 
character  of  the  Negroes.  They  are  subject  to  bribery,  I  know  the  his¬ 
tory  of  voting.  I  participated  in  elections  where  I  have  seen  Negro 
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leaders  come  to  certain  offices  demand  $1,000,  $2,000,  $3,000  for  an 
election. 

Senator  Scorrr.  And  who  pays  them  ?  White  men,  is  that  not  right? 
Mr.  PteREZ.  Yes,  sir,  white  men  pay  them. 

Senator  Scott.  Yes,  they  do. 

Mr*  Perez*  Yes,  sir.  I  nave  never  paid  them*  I  can  tel1  you,  sir,  I 
can  tell  you  as  a  fact  that  no  one  can  deny  that  for  40  years  in  Plaque¬ 
mines  Parish  it  is  generally  well  known  that  I  have  had  a  standing 
reward  of  $1,000  that  I  would  pay  myself  for  any  evidence  leading  to 
the  arrest  and  conviction  of  anyone  who  would  offer  to  bribe  a  voter, 
and  I  prosecuted  when  I  was  district  attorney,  I  prosecuted  and  con¬ 
victed  a  white  man  for  buying  a  $20  vote?  when  he  was  a  candidate  for 
representative,  and  I  have  not  found  a  single  evidence  of  vote  buying 
in  Plaquemines  Parish,  sir,  si  nee  then. 

Senator  Scott*  But,  Mr*  Perez,  would  you  want  to  deny  that  white 
voters,  since  there  are  so  many  more  of  them,  are  as  much  or  more 
implicated  in  this  Louisiana  purchase  as  black  voters  ? 

Mr.  Perez*  No,  sir. 

Senator  Scott,  You  would  not, 

Mr.  Perez.  There  is  no  such  thing  as  voters  in  the  Louisiana  pur¬ 
chase*  There  are  some  shenanigans  going  on  between  Washington  and 
Louisiana  among  politicians,  not  the  voters* 

Senator  Scott,  I  am  speaking  of  the  current  Louisiana  purchase 
where  you  say  votes  are  still  bought, 

Mr,  Perez*  I  say,  sir,  and  I  say  no  one  will  disprove  it,  that  it  is 
an  accepted  fact,  it  is  traditional  among  Negro  voters  that  the 
preachers  solicit  payment  for  the  influence  of  their  votes,  I  know  of 
a  personal  friend  of  mine  whose  wife  ran  for  commissioner  in  New 
Orleans,  He  said, “Judge,  you  want  to  hire  some  Negro  preachers?” 
T  said,  “Why,  do  you  have  them  on  the  payroll  ?”  He  said,  “I  have 
got  40  of  them,” 

Senator  Scott,  As  a  citizen  you  were  aware  of  this  violation  of  the 
law  and  you  have  been  district  attorney, 

Mr.  Perez.  It  did  not  happen  in  my  district,  sir,  I  will  guarantee 
you  that* 

Senator  Scott,  Did  you  do  anything  about  it  ? 

Mr*  Perez,  I  did  not.  It  did  not  happen  in  my  district.  I  knew 
it  was  going  on  in  other  areas.  I  can  tell  you  in  other  parts  of 
Louisiana,  for  instance,  southwest  Louisiana,' it  is  traditional  there 
among  white  people.  There  were  $2  votes,  $5  votes,  and  $10  votes, 
and  our  legislature  passed  an  act  to  prohibit  giving  assistance  on 
election  day,  and  that  was  one  of  the  reasons  which  compelled  our 
legislature  to  go  to  voting  machines. 

Senator  Scott.  Mr*  Perez- — -  * 

Mr,  Perez.  I  beg  your  pardon,  sir.  This  bill  would  destroy  the 
use  of  voting  machines  or  the  use  of  any  device,  and  the  substitution 
of  paper  ballots  to  bring  about  corruption  in  our  application,  in  our 
elections  under  domination  by  the  Federal  Government*  That  would 
lie  the  result  of  the  provisions  of  th  is  bill* 

Senator  Scott.  You  may  have  thrown  some  light  on  thi3  question 
when  you  speak  of  $2  and  $8  and  $10  votes, 

Mr*  Perez.  That  is  correct. 
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Senator  Scon\  I  take  it  the  $2  vote  is  for  the  people  of  low  character 
and  the  $10  vote  for  people  of  high  character, 

Mr*  Perez.  Well,  they  are  a  little  cheaper*  Keally  it  is  funny* 
As  a  matter  of  fact,  it  was  so  well  established  that  they  knew  each 
other,  the  $5  and  $10  voters  would  not  ride  in  the  same  automobile 
with  the  $2  voter  when  they  are  being  brought  to  the  polls.  It  was 
beneath  their  dignity.  A  $10  vote  would  not  ride  in  the  same  car 
with  a  $2  vote. 

Senator  Scott,  You  segregated  the  voters  according  to  how  much 
you  paid  them,  then* 

Mr*  Perez*  Yes,  sir. 

Senator  Scott.  That  is  all  I  have. 

Mr*  Perez.  It  is  not  funny* 

Senator  Dirksen*  Mr.  Perez - 

Mr*  Perez,  We  have  overcome  those  things*  Now  this  bill  would 
try  to  bring  it  back  by  Federal  examiners,  Federal  listing,  paper 
ballots*  Do  you  know  what  happened  in  Chicago  4  years  ago  in  the 
paper  ballot  precincts. 

Senator  Dirk  ben.  Oh,  sure. 

Mr*  Perez.  Fraudulent  registration  certificates,  and  Chicago  and 
Cook  County  gave  a  majority  of  over  308,000  votes,  and  when  an  order 
was  secured  to  open  the  paper  ballot  boxes,  they  were  found  empty, 
evidence  destroyed.  Is  that  correct?  I  think  it  is.  I  remember  I 
worked  with  the  committee,  and  I  was  willing  to  help  finance  the  con¬ 
tested  election,  and  they  got  an  order  to  open  the  ballot  boxes.  The 
evidence  was  destroyed. 

Senator  Scott*  That  was  one  of  your  Democratic  Party  colleagues, 
Mr*  Perez,  I  believe  led  that  theft  of  Illinois  from  Mr,  Nixon  that  year* 
Mr,  Perez.  But  it  can  happen  all  over  again  if  we  open  the  door  to 
frauds  through  paper  ballots. 

The  Chairman.  Let  me  ask  you  this  question. 

What  in  this  bill  would  prohibit  a  convicted  felon  from  voting? 
Mr,  Perez,  There  is  no  provision  at  all.  It  nullifies  our  State  laws 
which  requires  that  a  person  be  a  citizen*  This  bill  does  not  even 
require  that  a  person  should  be  a  citizen. 

The  Chairman,  Who  fixes  voting  qualifications  ? 

Mr,  Perez,  That  State  legislature. 

The  Chairman.  Under  this  bill  who  fixes  voting  qualifications? 
Mr.  Perez*  Oh,  this  is  sort  of  a  bureaucratic  deal  that  would  leave 
it  to  the  Attorney  General*  the  Civil  Service  Commission,  Now  that 
would  be,  I  say,  an  unlawful  delegation  of  congressional  law-making 
authority,  but  nobody  seems  to  care  about  that* 

The  Chairman.  Does  CongTess  have  such  a  power? 

Mr.  Perez.  Congress  does  not  have  the  power,  but  Congress  would 
be  delegating  a  power  that  it  does  not  have  to  an  administrative  official, 
or  a  board. 

The  Chairman*  Senator  Hart  ? 

Mr.  Perez.  It  can  be  delegating  a  power  which  it  does  not  have  in 
the  first  instance. 

Senator  DntrcsEN.  Mr,  Perez,  let  me  read  you  two  sentences  from 
the  district  court  decision  in  that  Plaquemines  Parish  case  which  came 
down  on  March  5, 1965*  This  is  number  fit* 

Mr.  Perez.  You  said-  what  year  ? 
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Senator  Dirksen.  1964,  October  term,  Louisiana  and  other  appel¬ 
lants  versus  the  United  States  on  appeal  from  U.S.  District  Court 
for  the  Eastern  District  of  Louisiana. 

The  decision  was  handed  down  in  the  March  8, 1965,  session.  That 
is  this  month.  Justice  Black  delivered  the  opinion  of  the  court : 

The  applicant  facing  a  regintrary  In  Louisiana  thus  baa  beep  compelled  to 
leave  his  voting  fate  to  that  officiary  uncontrolled  power  to  determine  whether 
the  applicant's  understanding  of  the  Federal  or  State  constitution  Is  satisfac¬ 
tory.  As  the  evidence  shows,  colored  people,  even  some  with  the  most  advanced 
education  and  scholarship,  were  declared  by  voting  registrars  with  less  education 
to  have  an  unsatisfactory  understanding  of  the  constitution  of  Louisiana  or  of 
the  United  States.  This  Is  not  a  test  but  a  trap  sufficient  to  stop  even  the  most 
brilliant  man  on  his  way  to  the  voting  booth. 

That  is  Associate  Justice  Black  of  the  TJ.S,  Supreme  Court  speak¬ 
ing  about  that  Louisiana  case,  and  it  is  presently  on  appeal,  and,  as 
you  indicated,  it  is  on  appeal  on  the  merits  of  the  case. 

Mr.  Perez.^  Senator,  I  think  if  you  read  that  case,  you  will  see  where 
the  Court  enjoined  21  parishes  from  usings  the  constitutional  test  in¬ 
cluding  the  Parish  of  Plaquemines.  The  Parish  of  Plaquemines  was 
not  even  a  party  defendant  in  that  suit.  Our  registrar  was  not  cited, 
had  no  benefit  of  counsel,  and  we  had  been  successful  in  the  other 
suit,  the  direction  action  brought  against  our  Plaquemines  Parish 
registrar. 

I  say  that  that  decision  which  included  the  Parish  of  Plaquemines 
among  the  21  parishes  enjoined  in  the  case  in  which  it  was  not  a  party 
was  a  strict  miscarriage  of  Justice,  and  that  is  all  it  was.  Anybody 
who  knows  anything  about  law  knows  that  a  person  can  not  be  con¬ 
demned  without  a  hearing. 

What  happens  to  the  fifth  amendment,  due  process?  We  were  not 
even  a  party  to  that  suit. 

Now  then,  following  that  decision,  our  registrar  of  voters  was 
threatened  with  contempt  proceedings,  and  we  said,  “Let  us  go  to 
it”  And  this  fine  young  lady  submitted  to  a  trial  for  contempt.  They 
tried  to  break  down  her  resistance  to  any  lawlessness  of  the  Federal 
courts,  and  they  did  not  have  the  nerve  to  hold  her  guilty  of  contempt 
of  court  because  we  were  bound  by  the  injunction  that  was  rendered 
in  the  direct  action  brought  against  us. 

We  were  not  a  party  to  that  case. 

Senator  Dirksen.  Oh,  you  forget, 

Mr.  Peres,  Sir? 

Senator  Dirksen,  This  case  was  brought  against  the  State  of 
Louisiana. 

Mr,  Perez,  The  State  of  Louisiana  does  not  register  people. 

Senator  Dirksen.  Wait  a  minute.  Mr.  Justice  Black  delivered  the 
opinion  of  the  Court.  Here  is  the  opinion : 

Pursuant  to  authority  granted  In  42  United  States  Code  section  1071(c),  the 
Attorney  General  brought  ibis  action  on  behalf  of  the  United  States  In  the  ILS. 
District  Court  for  the  Eastern  District  of  Louisiana  against  the  State  of  Louisi¬ 
ana,  the  three  members  of  the  State  hoard  of  registration,  and  the  director's 
secretary  of  the  board- 

Mr.  Perez,  Yes,  sir. 

Senator  Dirksen,  And  Plaquemines  Parish  is  a  part  of  Louisiana, 
or  is  it  ? 
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Mr.  Perez*  Plaquemines  Parish  operates  under  a  parish  govern¬ 
ment  under  its  constitution  and  our  governing  body,  sir,  under  the  con¬ 
stitution  of  the  State  of  Louisiana  appoints  our  registrars  of  voters, 
not  the  Governor,  not  the  voter  registration  or  the  director  of  reg¬ 
istration,  and  our  registrar  of  voters  appointed  by  our  parish  govern¬ 
ing  body  was  not  a  party  to  that  suit  nor  cited  nor  had  the  benefit 
of  counsel  nor  made  an  appearance  in  that  suit. 

Senator  Dirksen.  I  thought  you  said  you  came  here  this  morning 
representing  the  Governor  of  Louisiana, 

Mr.  Perez,  Well,  that  is  not  inconsistent  with  the  position  I  take 
in  another  matter* 

Senator  Dirksen,  He  is  the  chief  executive  of  the  State  of  Louisiana. 
Mr,  Perez*  Which  is  entirely  irrelevant  to  a  registrar  of  a  parish 
appointed  by  a  parish  governing  body  not  being  made  a  party  to  a  State 
suit. 

Senator  Dirksen.  Is  Plaquemines  Parish  in  orbit  somewhere  ? 

Mr*  Perez*  No,  sir*  That  is  not  funny  either*  Plaquemines  Par^ 
ish  is  not  in  orbit,  sir,  but  Plaquemines  Parish  has  certain  rights  under 
the  Constitution*  That  is  all* 

Senator  Dirksen*  I  just  read  you  the  solemn  words  of  Justice  Black* 
Tt  says  it  is  not  a  test  but  a  trap*  That  is  his  language. 

The  Chairman.  Yes,  but  I  do  not  think  in  fairness  now  that  that 
can  be  charged  against  Plaquemines  Parish* 

Mr*  Perez*  No,  sir. 

Senator  Dirksen.  Oh,  I  did  not  say  so. 

Mr.  Perez,  Because  there  was  a  direct  finding  in  Plaquemines  it  was 
not  used  as  a  trap,  it  was  not  used  for  discrimination*  The  registrar 
was  courteous,  attentive,  and  fair  to  every  applicant* 

The  Chairman*  Wait  just  a  minute.  The  first  question  Senator 
Dirksen  asked  was  about  Plaquemines  Parish* 

Mr*  Perez*  Yes,  sir. 

The  Chairman.  And  then  he  cited  the  case  against  the  State  of 
Louisiana. 

Senator  Dirksen*  That  is  correct. 

Mr.  Perez.  And  then  he  asked  if  Plaquemines  was  not  a  part  of 
the  State,  which  is  entirely  irrelevant  to  the  situation. 

The  Chairman*  Wait  just  a  minute,  please*  Plaquemines  Parish 
was  not  a  party  to  it*  As  I  understand  it,  there  was  a  suit  against 
Plaquemines  Parish  where  the  TLS.  court  held  that  there  was  no  dis¬ 
crimination  or  no  intimidation  in  Plaquemines  Parish, 

Mr*  Perez*  That  is  correct,  sir* 

The  Chairman*  That  was  held  as  a  fact*  . 

Mr.  Perez*  And  I  filed  as  evidence  in  the  case  this  morning  the 
opinion  and  the  judgment  of  the  court  in  that  case. 

Senator  Ervin.  If  I  may  ask  a  question* 

Senator  Dirksen*  Let  ps  clear  up  that  'point.  The  Plagmmiim 
case,  however,  has  not  been  decided  on  the  merits  yet,  has  it? 

Mr*  Prfez.  The  Plaguendnes  case-^- — 

Senator  Dirksen*  On  appeal* 

Mr*  Perez.  Sir? 

Senator  Dirksen*  On  appeal  it  has  not  been  decided  on  the  merits* 
Mr*  Perez.  It  went  through  the  Fifth  Circuit  of  Appeals*  The 
case  was  remanded  for , trial  on  the  merits  because  this  was  a  trial  for 
a  preliminary  injunction,  but  I  said — 
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Senator  Dirksen.  That  is  right* 

Mr.  Perez,  It  was  tried  thoroughly*  It  cost  the  ILS*  taxpayers 
thousands  of  dollars,  several  lawyers  from  Washington  came  down 
there  and  camped  for  days  and  days*  Senator,  secret  agents  around 
gathering  up  evidence,  and  failed  in  the  attempt  to  prove  discrimina¬ 
tion,  coercion,  or  anything  else  against  our  Plaquemines  Parish  regis¬ 
trar,  or  anyone  else  m  the  Parish  of  Plaquemines* 

Senator  Dirk  ben*  I  thought  that  the  merits  were  up  on  appeal  ? 

Mr.  Perez.  No,  sir. 

Senator  Dirkben.  Yes.  They  found  discrimination  but  not  a  pat¬ 
tern  or  a  pract  ice  of  discrimination* 

Mr.  Perez.  No,  sir* 

Senator  Dirksen.  It  is  up  on  appeal. 

Mr,  Perez.  I  beg  your  pardon,  sir,  the  decision  speaks  for  itself, 
and  I  filed  it  in  the  record  this  morning. 

Senator  Dirksen.  I  must  say  you  must  have  got  fresh  information 
on  it  just  a  few  moments  ago* 

Mr*  Perez.  I  stand  on  the  record* 

Senator  Dirksen*  Remanded, 

Mr.  Perez.  Sir? 

Senator  Dirksen.  Remanded  by  the  fifth  circuit  back  to  the  IT.S, 
district  court  for  trial  on  the  merits. 

Mr.  Perez.  That  is  correct,  sir. 

Senator  Dirksen*  Yes,  sir. 

Mr.  Perez.  But  no  reversal  of  the  district  court’s  finding  of  no 
discrimination,  no  coercion,  not] ling  but  fairness  in  our  registration 
process. 

Senator  Dirksen.  That  has  not  been  determined  yet* 

Mr.  Perez.  Ohs  yes,  it  was  determined. 

Senator  Dirksen.  No. 

Mr.  Perez*  It  was  determined  to  the  embarrassment,  I  would  say, 
of  the  Department  of  Justice.  They  thought  they  had  a  case,  and 
they  did  not.  They  wanted  to  show  up  Perez,  and  they  did  not. 

Senator  Dirksen.  May  I  say  at  this  point  in  the  record*  far  be  it 
from  me  to  say  anything-  in  derogation  of  the  great  Parish  of 
Plaquemines. 

Mr.  Perez.  Thank  you,  sir.  You  know  we  are  really  proud  of  our 
local  government. 

The  Chairman.  What  was  the  vote  in  Plaquemines  Parish  in  the 
presidential  election  of  1952?  Who  carried  the  parish? 

Mr*  Perez,  When,  1964? 

The  Chairman*  There  was  a  reference  to  your  Democratic  col¬ 
leagues*  Who  carried  Plaquemines  Parish  in  1952? 

Mr*  Perez.  Who  were  the  candidates  then  ?  I  do  not  recall* 

The  Chairman.  Eisenhower  and  Adlai  Stevenson, 

Mr*  Perez*  Oil,  my  God*  Anybody  who  heard  Adlai  Stevenson 
make  that  speech  to  the  Mormon  Tabernacle,  great  scott  alive.  I 
went  all  out  against  him,  of  course,  and  all  of  our  people  went  along 
with  us. 

The  Chairman*  Who  carried  it,? 

Mr.  Perez.  Eisenhower  I  do  recall.  It  was  a  notable  election, 
Eisenhower  scored  98  percent  of  the  vote  in  Plaquemines  Parish. 
The  Chairman*  What  about  1956  ? 
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Mr,  Perez,  Who  were  the  candidates  then  ?  Eisenhower  carried 
again.  We  were  quite  disappointed  in  him  but  there  was  no  choice. 
Senator  Dirksen .  I  was  goi  ng  to  say  wit  h— 

The  Chairman*  What  was  the  vote? 

Mr,  Perez,  I  do  not  recall* 

The  Chairman*  Was  it  around  08  percent  ? 

Mr.  Perez,  I  do  not  think  it  was  as  heavy*  but  I  know  that  we 
went  all  out  for  Eisenhower  because  Eisenhower  had  come  out  for 
State  ownership  of  tidelands,  and  I  had  something  to  do  with  that 
through  other  sources,  and  framed  the  one  question  that  was  used  in 
his  speech  when  he  announced  it. 

The  Chairman.  Who  carried  Plaquemines  in  I960? 

Mr,  Perez,  1960?  Oh,  let’s  see*  the  candidates  were  Kennedy  and 
Nixon,  We  did  not  like  either  one.  We  went  States  Rights, 

The  Chairman,  Who  carried  in  1964? 

■Mr,  Perez,  Goldwater  by  a  landslide. 

Senator  Dirksen,  Mr,  Perez,  you  do  have  some  discriminating 
voters  down  there. 

Mr,  Perez,  Well*  I  will  tell  you  what  we  tell  our  voters.  Shall  I 
say  what  .we  tell  our  voters,  sir?  Wherever  you  see  I>ave  Dubinsky 
and  his  liberal  party  go,  wherever  you  see  Walter  Reuther  go,  go  on 
the  other  side  and  you  are  safe. 

Senator  Ervin,  Mr,  Chairman,  if  the  committee  will  indulge  me, 
I  do  have  to  go  and  attend  to  another  matter,  and  I  would  like  to  have 
some  items  inserted  in  the  record. 

The  Chairman,  They  will  be  inserted. 

Senator  Ervin.  I  would  like  to  have  a  letter  written  by  the  chancellor 
and  probate  judge  of  Arkansas  put  in  the  record.  It  is  a  fine  inter¬ 
pretation  of  this  bill. 

I  would  like  to  have  an  editorial  from  the  National  Observer  of 
March  29,  1965,  inserted  in  the  record. 

I  would  like  to  have  an  article  by  John  Chamberlain  which  appeared 
in  the  Washington  Post  for  March  25  put  in  the  record, 

I  would  like  to  have  an  editorial  from  the  Nashville  Graphic  of 
March  18,  1965,  stating  that  the  voting  bill  ignores  basic  laws  of 
democracy,  put  in  the  record. 

And  I  would  like  to  have  an  article  by  Mr,  A,  T,  Burch  entitled 
w,But  Vote  Bill  Does  Need  Analysis”  from  the  Chicago  Daily  News 
of  March  26, 1965,  printed  in  the  record  after  the  judge’s  remarks. 

The  Chairman,  They  will  be  admitted, 

(The  documents  referred  to  follow :) 

Stair  of  Ante  an  a  as* 

ISth  Chancery  Circuit, 
Fayetteville*  Ark.,  March  25,  t965 

Hon.  John  L.  McCugllan,  .  Senate,  Washington*  D.C , 

Hon.  .1,  W.  FnLimiGiiT,  U.8.  Senate,  Washington,  DX). 

Hon.  J.  W.  Trimble,  House  of  Representatives,  Washington,  /}.C. 

Gentlemen  :  I  write  yon  relative  to  the  pending  bill  to  be  styled  “Tile  Voting 
Rights  Art  of  1905  ” 

From  the  comments  of  various  Mem  hors  of  the  Congress  rei>orted  in  the  presn, 
and  on  the  basis  of  what  I  consider  to  be  purely  political  consideration,  I  have 
little  doubt  but  that  this  bill  will  pass  both  Houses  of  the  Congress  after  only 
a  minimum  period  of  committee  eons  l  tie  ration  and  open  debate.  Nevertheless, 

I  would  feel  remiss  In  my  duty  as  a  citizen  If  I  fulled  to  communicate  to  you 
gentlemen  my  thoughts  and  opinions  about  this  proved  legislation,  I  am  op- 
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posed  to  the  enactment  of  this  bill  primarily  because  I  am  convinced  that  It  la 
rife  with  unconstitutional  provisions*  I  believe  that  under  existing  Federal 
law  ample  &aleguards  and  corrective  and  enforcement  machinery  ex  fist,  Ae 
I  understand  It,  this  legislation  is  proposed  under  the  authority  of  amendment 
IS  to  the  U*S*  Constitution  and  particularly  under  section  2  of  that  amendment 
whereby  the  Congress  is  given  the  power  to  enforce  the  amendment  by  appro¬ 
priate  legislation*  This  bill,  I  take  it;  Is  the  administration’s  version  of 
appropriate  legislation* 

It  will  be  noted  that  amendment  IS  prohibits  the  denial  of  the  right  of  citizens 
of  the  United  States  to  vote  for  any  one  or  all  of  three  reasons :  (1)  race,  (2) 
colort  or  (3)  previous  condition  of  servitude.  In  reading  the  proposed  act  I 
fall  to  And  anywhere  in  its  language  any  reference  to  the  denial  or  abridgement 
of  the  right  to  vote  on  account  of  anyone  of  these  three  factors.  On  the  contrary, 
the  bill  rests  its  justification  upon  a  number  of  untried  assumptions,  administra¬ 
tive  decisions,  and  unproved  conclusions ;  so  that  the  full  punitive  and  presum¬ 
ably  corrective  provisions  of  the  bill  may  be  called  into  play  without  any  advance 
inquiry  or  prior  determination  as  to  whether  in  fact  there  has  been  a  denial 
of  the  right  to  vote  for  any  of  the  three  stated  constitutional  reasons;  or  whether 
there  has  In  fact.  In  any  given  case*  been  a  discriminatory  application  of  the 
otherwise  valid  voter  eligibility  laws* 

I  have  always  understood  the  law  to  be  that  the  several  States  have  the 
constitutional  power  to  prescribe  the  qualifications  of  electors  within  the  States* 
1  have  always  understood,  further,  that  it  is  only  in  the  Instance  where  a  given 
State’s  voter  qualifications  law  is  In  Itself  demonstrably  unreasonable,  or  where 
the  low*  otherwise  lawful,  is  discrlminatorlly  applied*  that  It  is  subject  to  attack 
on  constitutional  grounds. 

Thus*  article  1,  section  2  of  the  U.S*  Constitution  provides  that  the  Members 
of  the  House  of  Representatives  shall  he  chosen  by  the  people  of  the  several 
States,  and  the  "electors  in  each  State  shall  have  the  qualifications  requisite 
for  electors  of  the  most  numerous  branch  of  the  State  legislature.”  Thus,  again* 
by  amendment  17  to  the  Federal  constitution,  in  the  election  of  U.S.  Senators* 
"the  electors  in  each  State  shall  have  the  qualifications  requisite  for  electors 
of  the  most  numerous  branch  of  the  State  legislatures.”  Thus,  again,  in  the 
election  of  the  IL9.  President,  article  2  of  the  Federal  constitution,  section  2, 
provides  that  "each  State  shall  appoint  in  such  manner  as  the  legislature 
thereof  may  direct,  a  number  of  electors  *  *  **”  These  are  the  only  references 
I  find  In  the  U,S.  Constitution  which  in  any  way  hears  upon  the  qualifications 
of  voters  in  the  several  States ;  and  in  each  such  reference*  it  is  seen  that  the 
specification  of  the  particular  qualifications  is  a  matter  which  Is  reposed  by 
the  constitution  in  the  several  States. 

kj  at  |ri  ‘p.  voting  act:  Section  S  provides  that  no  person  shall 
be  dented  the  right  to  vote  because  of  his  failure  to  comply  with  any  test  or  de¬ 
vice*  defined  as  being  any  requirement  that  a  prospective  voter  demonstrate  the 
ability  to  tea  dp  write,  understand  or  Interpret  any  matter*  possess  good  moral 
character,  etc.  ’rids  provision  wholly  ignores  any  question  of  whether  such  a 
test  or  device  Is  or  Is  not  reasonable,  and  wholly  ignores  the  question  of  the  right 
of  the  States*  whether  wise  or  foolish,  to  prescribe  such  a  test  or  device*  The 
great  vice*  however,  of  this  section  3*  is  the  Arbitrary  mariner  in  which  It  under¬ 
takes  to  establish,  by  legislative  dictum,  that  the  application  of  such  a  voter 
qualification  is  necessarily  a  discriminatory  one.  Tlius,  if  In  a  given  State  or 
Ltfrtitieal  subdivision  the  Attorney  General  determines  that  such  a  test  or  device 
did  exist  on  November  1,  1964,  and  where  it  is  determined  by  the  Bureau  of  the 
Census  either  that  less  than  50  percent  of  the  persons  of  voting  age  were  regis¬ 
tered  to  vote,  or  less  than  50  jwrceiit  of  the  persons  registered  actually  voted 
In  the  presidents  I  election  of  1964,  then  It  Is  administratively  determined  that 
all  such  persons  have  been*  hi  the  constitutional  sense*  dented  their  right  to  vote* 

This  wholly  Ignores  the  fact,  that  many  persons*  for  many  reasons,  simply 
failed  to  qualify  themselves  ns  voters,  or  simply  failed  to  vote,  although  quail-1 
fied  to  do  so.  -It*  in  no  sense,  comes  to  grl|ks  with  the  question  of  whether 
there  was  a  discriminatory  denial  or  abridgment  of  the  right  to  vote.  It  there¬ 
fore  follows  that  any  State*  or  any  political  subdivision  of  a  State*  is  branded 
as  a  violator  of  the  constitutional  rights  of  some  of  Its  citizens  purely  upon  the 
undem mist  rated,  improved  opinions  of  two  public  officials*  to  wit,  the  Attorney 
General  and  the  Director  of  the  Census  Bureau.  The  evil  compounded  In  effect* 
If  not  In  form*  by  withholding  the  processes  of  judleinl  examination  and  relief 
under  the  facts  of  the  case,  because  this  same  section  3  provides  that  the  only 
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Federal  forum  available  to  anyone  feeling  himself  aggrieved  by  the  application 
of  the  act  la  a  three-judge  Federal  district  court  in  the  District  of  Columbia* 
tt  seems  obvious  that  -the  factors  of  time,  distance,  and  unavoidable  expense 
involved  in  litigating  a  local  matter  In  a  court  in  the  District  of  Columbia  will 
in  many,  If  not  most,  cases  proves  to  be  no  practical  benefit  to  those  who  are 
entitled  to  a  Judicial  review. 

Section  4  of  the  proposed  act  is  n  repetition  of  the  same  evils  noted  above  but; 
in  a  different  area.  This  section  provides  that  upon  the  written  complaints  of  20 
or  more  residents  of  a  given  area,  the  Attorney  General,  upon  his  own  decision 
that  the  complaints  have  merit,  or  that  the  appointment  of  Federal  reglstars 
h  otherwise  necessary,  may  request  the  Civil  Service  Commission  to  appoint  as 
many  examiners  and  registrars  as  the  Commission  feels  to  be  necessary.  Here 
again,  the  mere  writing  down  of  a  complaint  by  20  iieople,  without  prwf, 
without  prior  examination  or  inquiry,  leads  to  the  invocation  of  the  full  powers 
of  the  Fderai  Government,  and  the  Imposition  upon  officials  who,  no  matter  how 
else  It  may  be  expressed,  or  upon  what  high-bounding  grounds,  will  effectively 
take  over  the  control  of  State  voting  machinery. 

In  section  5  of  the  act,  the  Federal  examiners  and  registrars  who  may  he 
appointed  are  given  the  power  to  strike  from  the  voting  list  any  prospective 
voter  who  has  failed  to  vote  for  a  period  of  3  years  after  his  name  was  first 
placed  upon  the  Federal  voters  list  This  provision,  of  course,  is  nothing  more 
than  the  rank  imposition  of  a  Federal  -test  for  voting  eligibility,  and  is  hut 
another  way  of  exerting  the  moral  and  legal  force  of  the  Federal  Government 
to  require  people  to  vote.  Wholly  aside  from  the  question  of  political  Ideal  ism, 
embracing  the  theory  that  every  eligible  person  ought  to  vote  in  every  election, 
the  basic  ffict  Is  undisputabte  that  although  one  may  have  the  right  to  vote  and 
be  Eligible  to  vote,  it  Is  wrong  to  require  him  to  vote,  on  pain  of  losing  his 
franchise, 

Section  5  also  takes  up  the  matter  of  poll  taxes  in  the  several  States  and 
simply  takes  over  and  assumes  the  prerogative  of  the  States  In  matters  of  the 
poll  tax.  Under  this  part  of  section  5,  if  a  prospective  voter  pays  to  a  Federal 
examiner  such  poll  tax  as  might  be  required  by  State  law,  then  such  person  is 
qualified  ito  vote,  even  though  he  has  not  paid  his  poll  tax  at  the  time  and  in 
the  manner  specified  by  State  law.  It  is  argued  by  the  proponents  of  the  voting 
rights  bill  that  this  provision  of  section  5  is  based  on  the  theory  that  such  a 
voter  had  not  earlier  paid  his  jwlt  tax  because  he  had  previously  been  discrimi¬ 
nated  against  and  therefore  had  no  reason  to  pay  the  poll  tax.  This  is  the 
sheerest  of  sophistry,  and  erects  an  unproved  structure  upon  a  nonexistent 
foundation. 

Section  8  of  the  proposed  act  ia  a  sort  of  a  reverse  ox  post  facto  law.  This 
provides  that  any  new  State  Imv  imposing  conditions  or  procedures  for  voting 
different  than  those  In  force  on  November  1,  1DG4,  must  be  validated  by  a  three- 
judge  U.S,  district  court  In  the  District  of  Columbia,  This  simply  means  that 
A  State  legislature  must  go,  bat  in  hand!  to  the  far  remove  of  a  remote  Federal 
court  and  obtain  that  court’s  prior  approval  of  a  State  voting  law  before  that 
voting  law  becomes  effective.  This  provision  then,  tears  to  literal  shreds  the 
long  established  principles  of  statutory  construction!  of  constitutional  inter¬ 
pretation,  and  of  judicial  procedure,  under  which  a  law  is  presumed  to  be 
valid  unless  and  until  It  Is  held  to  be  unconstitutional  as  a  result  of  a  case 
or  controversy  arising  between  persons  with  personal  litigious  interests.  With 
the  minor  exception  of  the  recent  development  of  fdahitoH  authorizing  courts 
to  issue  declaratory  judgments,  there  has  not  heretofore  been  any  law*  nr 
theory  of  law.  which  in  any  fashion  justifies  the  requirement  that  an  act  of  a 
State  legislature  must  first  be  approved  by  a  U.*S.  court  before  it  becomes  law. 
But  even  under  the  statutory  provision  for  declaratory  Judgments,  if  and  when 
the  matter  to  be  decided  involves  an  act  of  a  State  legislature,  the  question  is 
not  whether  that  act  of  that  legislature  shall  be  permitted  to  Income  law,  hut 
only  whether  such  existing  statutory  law  is  or  *s  not  constllutlonal,  Until 
and  unless  such  a  declaratory  judgment  proceeding  is  instituted,  the  State  net 
1h  the  law  fully  and  completely,  even  though  it  Is  later  struck  down  U]xm 
const  1 1  u  t  Iona  1  gron  n  da. 

In  sum,  thin  proposed  law  ia  so  full  of  assumptions,  unproved  assertions, 
artificial  conclusions;  and  la  so  chary  of  extending  genuine  rights  of  Judicial 
review  as  to  be  patently  and  blatantly  unconstitutional.  And  its  presentation 
to  tho  Congress*  a  majority  of  whose  Members  are  supiHwcri  to  tie  lawyers, 
should  shock  their  legal  consol  cnees  to  their  very  foundations. 
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Under  the  cumulative  regulatory  and  punitive  provisions  of  the  Civil  Bights 
Acta  of  1957,  19511  and  1964,  It  seems  to  me  that  there  are  ample  pro  visions 
whereby  the  alleged  violation  of  voting  rights  of  any  oltlaen  by  any  State  or 
political  subdivision  can  be  listed  and  punished,  If  the  facts  justify  It,  by  the 
regular  and  traditional  method  of  judicial  Inquiry  and  adversary  trial  pro¬ 
ceedings,  The  fact,  if  it  la  a  fact,  that  the  a  plication  of  existing  remedies  for 
violation  of  voting  rights  are  thought  to  be  too  slow  and  cumbersome  to 
provide  genuine  speedy  relief  and  correction,  la  no  Justification  at  all  for 
deliberately  flouting  the  Constitution  by  the  passing  of  the  sO'Called  Voting 
Rights  Act  of  1965. 

The  temper  of  the  times  being  as  it  Is,  and  the  apparent  grip  of  emotion 
over  the  entire  civil  rights  spectrum  being  as  it  Is,  It  appears  to  be  a  certainty 
that  tills  bill  will  pass.  If  it  does,  and  If  Us  various  provisions  receive  the 
probable  endorsement  of  judicial  review  (again  reflective  of  the  apparent 
judicial  temper  of  the  times)  I  am  frank  to  say  that  I  believe  with  all  conviction 
that  a  h  A  Dimer  blow  will  have  been  struck  and  an  instrument  forged  thereby 
which  spells  destruction  to  the  constitutional  system  of  this  country  as  it  was 
envisioned  and  established  by  the  Pounding  Fathers,  If  ever  there  was  a 
time  when  calm,  ordered,  dispassionate  appraisal  and  judgment  should  he 
exercised  by  the  Congress,  now  is  that  time. 

I  do  not  know  how  you,  Jim,  and  you,  John,  will  vote  on  this  measure. 
As  for  you,  Bill,  you  have  already  stated  that  you  are  prepared  to  support  a 
^reasonable”  voting  rights  bill.  As  a  former  practising  lawyer,  as  a  former 
instructor  in  constitutional  law,  and  as  a  Senator,  T  hope  that  your  judgment 
will  lead  you  to  conclude  that  this  bill  is  not  a  “reasonable”  bill  and  that  you 
will  therefore  vote  against  it  I  hope  that  all  three  of  you  will  do  all  you 
legitimately  can  to  defeat  this  bill. 

Sincerely,  , 

Thomas  F,  Brer, 


[From  the  National  Observer,  Mar.  SO,  1065] 

A  Punitive  Bill 

Emotions— even  in  a  highly  educated,  20th  century,  automated  democracy — 
can  run  so  high  that  men  fear  to  speak  their  minds. 

So  It  has  been  for  almost  a  month,  as  the  voting  rights  heat  has  built  ever 
higher.  Most  of  those  voices  who  assert  that  men  should  be  denied  a  vote 
because  of  the  color  of  their  skins  were  stilled  long  ago.  The  only  question  for 
must  citizens  has  been  how  to  bring  about  Negro  suffrage  in  those  places  where 
it.  is  denied. 

But  so  high  has  tlic  heat  been  built,  so  pell-mell  the  push  to  accommodate 
the  marching  thousands,  that  sensible  questions  are  being  overlooked,  Tbls 
is  so  even  in  the  Congress,  that  body  created  to  deliberate  over  the  drafting  of 
the  laws,  to  deliberate  so  that  correcting  one  injustice  does  not  sow  others  In 
Its  place. 

The  voting  hill  now  before  Congress  is  plainly  punitive  legislation.  If  that 
Is  the  Intent  of  the  Congress  and  the  nation,  eveu  under  emotional  duress, 
so  be  It,  But  let  there  he  no  mistake  that  this  Is  what  It  is. 

It  Is  directed  against  six  States— Alabama,  Georgia,  Louisiana,  Mississippi, 
South  Carolina,  and  Virginia.  The  record  of  these  States  on  Negro  voting  is 
bad  indeed,  viewed  over  tlie  past  109  years.  But  Georgia,  Virginia,  and  South 
Carolina  have  been  moving  to  liberalize,  slow  though  the  movement  may 
sometimes  be.  And  in  each  of  the  six  States  there  are  citizens  who  do  not 
oppress,  citizens  who  in  scores  of  quiet  ways  work  to  keep  Southern  society 
together  as  a  segment  of  American  society — Including  Increasing  the  Negro 
vote.  That  aside,  what,  is  the  Intent — to  get  the  Negro  his  vote  or  to  punish 
for  the  sins  of  the  past? 

It  Is  understandable  that  there  should  he  ei  desire  to  punish,  particularly  among 
Negroes,  particularly  among  the  more  emotional,  both  Negro  and  white.  But 
what  of  the  bulk  of  the  iwpulntton — Is  that  Its  intent?  Does  It  know  what  this 
voting  bill  provides? 

For  one  thing,  In  effect  it  provides  these  six  States  can  have  no  literacy  quali¬ 
fications  for  voting,  whereas  the  other  States  can  If  they  so  wish. 

And  there  Is  no  doubt  that  this  is  aimed  specifically  at  these  six  States;  a 
complicated  formula  has  been  devised  to  make  it  ho.  If  50  percent  or  more 
Inhabitants  of  voting  age  in  u  State  have  been  voting,  Federal  authorities  will 
stay  out. 
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The  voter  himself  f&  put  under  strictures,  apparently  to  force  him  to  vote.  For 
If  a  person  once  registered  to  vote  In  these  States  falls  to  vote  "at  least  once 
during  three  consecutive  year®  while  listed,”  he  is  stricken  from  the  register. 
This  may  be  the  politician's  dream,  hut  It  Is  hardly  In  the  mainstream  of  the 
Nation's  democratic  history. 

One  essential  reason  the  Nation  is  in  a  uproar— a  belated  uproar— over  voting 
right®  Js  that  what  can  he  denied  a  Negro  in  South  Carolina  can  perhaps  be 
denied  a  Swede  In  Minnesota  or  a  Jew  in  Kansas  or  an  Anglo-Saxon  in  New 
York,  Thus  the  drive  to  equalize  the  vote,  everywhere. 

But  If  six  Southern  States  can  be  made  to  conform  to  unusual  voting  standards, 
why  not  Minnesota  and  Kansas  and  New  York?  And  why,  some  sad  day,  limit 
this  punitive  conformity  to  mere  matters  of  the  vote? 

(From  the  Wfl»hlDgtoa  roHt*  Mar.  2fi,  iOfltSl 


Your  Vote — Can  U.S.  Set  State  Standard? 

(By  John  Chamberlafn) 

The  law,  however,  should  be  limited  to  sending  in  registrars  to  provide  even- 
handed  justice  in  enforcing  any  given  State's  own  election  standards.  The 
Federal  Government  has  no  right  to  substitute  standards  of  its  own.  For  the 
U,S.  Constitution  guarantees  to  the  States  the  right  to  set  their  own  voting 
qualifications,  whether  of  age  or  literacy,  provided  the  qualifications  do  not  dis¬ 
criminate  against  anybody  on  a  basis  of  race,  creed,  color,  or  previous  condition 
of  servitude. 

As  things  now  stand*  the  Johnson  administration  would  In  effect  abolish  the 
literacy  test  in  any  State  In  which  50  percent  of  the  eligible  voters  are  either  not 
registered  or  have  failed  to  vote  In  the  last  election. 

As  Is  intended*  this  would  strike  at  places  ir_e  Selma*  Ala.,  where  there  have 
been  instances  of  arbitrary  and  unfair  applications  of  the  literacy  qualification. 

But  it  would  also  strike  at  South  Carolina*  where  violations  of  the  law 
respecting  registration  of  literate  Negro  voter®  have  been  conspicuous  by  their 
rarity.  The  South  Carolina  law  stipulates  that  a  person  must  be  able  to  read 
a  section  of  the  Constitution  or,  as  an  alternative*  possess  $300  worth  of  property 
as  registered  on  the  tax  hooks. 

There  have  been  no  outstanding  complaints  that  South  Carolina  communities 
have  been  applying  the  law  in  a  discriminatory  way.  Yet,  since  fewer  than  50 
percent  of  the  people  over  21  years  of  age  voted  in  the  last  election  In  South. 
Carolina,  Washington  would  be  Justified  under  the  proposed  legislation  In 
sending  Federal  registrars  to  oversee  voting  throughout  the  State.  And  the 
Federal  agents  would  be  empowered  to  suspend  South  Carolina’s  literacy  require¬ 
ments  in  favor  of  a  purely  nominal  test  that  would  not  meet  the  State1®  own 
unexceptionable  standard®. 

What  impresses  honest  and  decent  southerners  about  all  this  la  that  it  actually 
denies  equal  protection  of  the  law  under  the  pretense  of  providing  this  protection. 
It  penalizes  the  Just  along  with  the  unjust.  The  big  trouble  in  South  Carolina, 
for  example,  is  that  voters  are  lethargic.  But  lethargy  is  neither  a  State  nor  a 
Federal  offense. 

The  proposed  voting  registration  law  would  also  discriminate  unfairly  be* 
tween  the  good  Southern  States  and  a  Northern  State  such  as  New  York,  which 
ha®  its  own  literacy  test 

tn  New  York  a  voter  has  either  to  show  that  he  can  read  or  write  English  or 
present  evidence  of  an  8th  grade  education.  Thin  effectively  disqualifies  Puerto 
Ricans  who  are  literate  only  in  Spanish. 

No  doubt  the  purpose®  of  the  New  York  law  are  good ;  propositions  are  presented 
In  the  polling  booth  In  the  English  language*  and  citizens  who  can't  rend  these 
propositions  can  hardly  vote  Jilt  ell  [gently  on  them.  Yet,  since  more  than  50 
percent  of  New  Yorker®  go  to  the  poll®,  the- State  would  be  allowed  to  continue 
its  literacy  test  whereas  South  Carolina,  for  Instance,  would  not.  How  this  can 
In?  Justified  under  the  U-S,  Constitution,  which  Says  the  privileges  and  immunities 
of  the  citizens  shall  be  equal,  1®  a  mystery. 

So  lot*®  have  a  Federal  law  that  will  guarantee  fair  enforcement  of  local  elec¬ 
tion  law®  without  telling  State®  wlint  their  own  standard®  shall  be.  It  Ik  a  rule 
of  good  legislation  that  It  should  not  throw  out  the  baby  along  with  the  dirty 
bath  wafer. 
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[From  the  Nashville  (Tenn.)  Graphic,  Mur.  18,  IMS] 

EtUTOB  TALLY  SPEAKING  I  LBJ'S  VOTING  B:.Ui  IGNORES  BASIC  LAW  OF  DEMOCRACY 

Political  observers  predict  that  President  Johnson’s  voting  rights  bill  will  have 
easy  sailing  through  the  Congress, 

Its  purpose,  according  to  the  President*  is  to  "help  rid  the  Nation  of  racial 
(Hserlml nation"  nt  the  ballot  box. 

There  Is  nothing  wrong  with  this  purpose.  The  color  of  a  man’s  skin  should 
have  nothing  to  do  with  his  eligibility  to  vote, 

lint  there  is  something  wrong  with  a  bill  that  eliminates  all  restrictions  on  vot¬ 
ing,  including  a  simple  literacy  test. 

How  can  any  voter*  regardless  of  hts  color*  cast  an  intelligent  ballot  If  he  does 
not  have  the  ability  to  read  the  names  of  candidates  that  are  listed  on  the  ballot 
form? 

Without  the  ability  to  read*  it  will  be  quite  possible  for  a  citizen  to  vote  for 
Barry  Gold  water,  or  some  other  Republican  candidate  for  President,  when  he 
really  intended  to  vote  for  Lyndon  Johnson  and  the  Great  Society* 

Must  there  be  another  politically  Inspired  bill  to  eliminate  any  such  horrendous 
possibility  as  this? 

And  where  will  control  by  the  Federal  Government  end? 

The  President’s  bill  provides  that  the  Government  may  appoint  registrars  in 
any  voting  district  where  less  than  half  the  eligible  voters  are  registered  or  failed 
to  vote  In  the  preceding  general  election.  The  Federal  registrars  will  have  the 
authority  to  register  any  protesting  citizen  without  applying  the  literacy  test. 

The  bill  Ignores  the  fact  that  the  U.S.  Constitution  reserves  to  the  individual 
States  the  right  to  establish  their  own  voting  laws. 

It  ignores  the  fact  that  there  are  already  laws  on  the  books  under  which 
discrimination  in  voting  may  be  eliminated  through  the  courts. 

Most  Important  of  all,  it  violates  the  basic  premise  of  democracy  which  holds 
that  there  can  be  no  Individual  rights  without  Individual  responsibilities. 

But  tiie  voting  bill  will  become  law  because  we  are  living  in  a  time  when 
political  expediency  takes  precedence  overall  other  considerations. 

States'  rights  are  fading  into  the  limbo  of  an  age  that  is  dying.  And  with  it* 
many  fear,  may  also  be  dying  the  last  best  hope  for  democracy  on  this  earth. 


I  From  the  Chicago  Dally  News,  Mar,  36,  1GG51 

.  But  Vote  Bill  Does  Need  Analysis 

(By  A.  T,  Burch) 

In  tils  speech  at  Cleveland  Wednesday,  the  Rev*  Martin  Luther  King  expressed 
hope  that  President  Johnson's  bill  on  voting  rights  would  not  suffer  “paralysis 
from  analysis.” 

Nevertheless,  various  resen  rollers  outside  the  Government  have  analyzed  it* 
including  Congressional  Quarterly,  Inc.  I  am  Indebted  to  it  for  most  of  the  sta¬ 
tistics  I  shall  refer  to. 

If  many  Con  Kress  men  analyzed  the  bill  with  equal  care,  they  might  agree 
with  Monday's  Wall  Street  Journal  that  it  Is  an  "Immoral  bill,”  In  my  opinion, 
it  needs  revision,  and  Its  passage  should  lie  "paralysed”  long  enough  for  that 
purpose, 

Tim  formulas  for  applying  the  proposed  remedies  for  voter  discrimination  cer¬ 
tainly  do  not  establish  uniform  nationwide  standards*  In  fact,  they  establish 
new  discriminations  between  States  which.  In  turn.  Invite  discrimination  between 
persons.  The  new  discrimination*  themselves  seem  to  violate  the  letter  and  the 
spirit  of  the  Constitution. 

Most  obvious  of  these  discriminations  is  the  outlawing  of  every  kind  of 
literacy  tests  In  n  few  States,  while  leaving  them  In  force  In  other  States.  Cer¬ 
tainly,  tm  Slate  should  be  |>ermltted  to  manipulate  literacy  teats  to  discriminate 
against  literate  Negroes,  as  some  Southern  States  have  done*  most  noticeably*  at 
the  moment,  Alabama. 

But  the  Supreme  Court  has  repeatedly  declared,  and  in  recent  years,  that  States 
have  the  right  to  exclude  abjectly  illiterate  people  from  voting,  whatever  their 
race  or  color.  Iti  fact,  nil  Northern  States  with  literacy  tests  would  he  iiermitted 
to  keep  t  hem,  so  far  as  the  Johnson  bill  Is  concerned, 
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In  my  opinion,  such  tests  represent  good  public  policy  when  reasonably  drafted 
and  honestly  applied.  Total  illiteracy  should  no  more  be  a  qualification  for  voting 
than  feeble-miudeduess  or  mental  Irresponsibility.  The  new  blit  recognizes  the 
right  of  States  to  exclude  felons  and  legally  committed  mental  defectives. 

This  bill  provides  for  Federal  takeover  of  registration  and  vote-counting  only 
where  both  of  two  conditions  exist  simultaneously,  One  condition  is  that  less 
than  half  the  voting-age  population  of  a  State  or  subdivision  shall  have  voted 
In  the  1964  election.  States  may  still  set  the  voting  age.  The  number  of  the  vot¬ 
ing  age  population,  for  the  bill's  purpose,  is  the  census  bureau  estimate  for  Novem¬ 
ber  1,  1904.  The  second  condition  la  the  existence  in  such  State  of  any  literacy 
test  whatever. 

One  of  the  illogical  discriminations  built  into  the  new  bill  is  the  different  treat¬ 
ment  provided  for  some  subdivisions,  such  as  counties,  where  both  conditions  for 
Federal  intervention  prevail-  Take  a  literacy-test  State  where  more  than  half 
the  voting-age  population  of  the  whole  State  voted  in  1964.  Then  the  Federal 
treatment  applies  only  to  subdivisions  where  less  than  half  voted, 

But  the  rule  is  different  in  a  literacy-test  State  where  less  than  half  the  voting- 
age  population  of  the  whole  State  voted  In  1904.  In  such  a  State,  Federal  author- ' 
ity  may  take  over  In  every  county,  including  counties  where  more  than  half  the 
voting-age  population  may  have  voted. 

If  the  State  has  no  literacy  test  at  all.  no  part  of  its  area  fs  subject  to  the 
new  law  no  matter  how  small  the  proportion  of  actual  voters  to  the  number  of 
voting  age. 

There  is  an  appeal  procedure  through  which  some  States  or  subdivisions  might 
escape  from  the  proposed  Federal  controls.  Such  a  unit  might  file  suit  before 
a  three-judge  court  in  the  District  of  Columbia  to  prove  that  it  had  not  actually 
discriminated  against  any  potential  voters  on  account  of  their  race  or  color  at 
any  time  within  10  years. 

Tills  Is  the  provision  under  which  it  is  now  being  assumed  that  Alaska  could 
get  out  from  under.  It  might  also  rescue  the  one  county  in  Maine,  the  one  county 
in  Arizona,  and  the  one  county  in  Idaho  which  appear  to  be  threatened  by  the 
double-bar reled  formula. 

Previous  court  findings  of  discrimination  make  certain  that  Alabama,  Louisi¬ 
ana,  Mississippi,  and  Georlga,  would  Immediately  get  the  full  Federal  treatment. 
By  coincidence — or  is  lt3— all  these  States  cast  their  electoral  votes  against 
Lyndon  B.  Johnson  last  November, 

Two  other  States  within  the  formula— South  Carolina  and  Virginia— have  no 
court  findings  of  racial  discrimination  on  the  record.  But  the  Government,  it 
Is  reported,  is  prepared  to  produce  evidence  that  they  have  discriminated  against 
Negroes  In  registration  and  voting. 

South  Carolina  delivered  Its  electoral  votes  to  Sen,  Barry  Goldwnter,  Virginia 
to  Mr,  Johnson.  Presumably  the  Government  would  press  its  case  for  a  finding  of 
actual  discrimination  with  equal  zeal  against  both. 

However,  the  six  Southern  States  mentioned  above  were  not  the  only  ones 
where  less  than  half  the  people  of  voting  age  voted  In  1904.  In  Texas,  the  vote 
wail  only  44.4  percent— which  Is  less  than  the  47,3  percent  In  Louisiana  and 
only  a  fraction  more  than  Georgia’s  43.2.  In  Arkansas,  the  percentage  was  49.9 
percent. 

The  vote  was  less  than  ISO  percent  in  each  of  13?  counties  in  Texas,  tout 
neither  the  counties  nor  the  State  would  be  disturbed  because  there  is  no  literacy 
test.  They  would  be  treated  like  Alabama  If  they  had  tests  like  California's  or 
New  York's,  which  the  new  bill  does  not  propose  to  void. 

Both  Texas  and  Arkansas  delivered  their  electoral  votes  to  Mr,  Johnson. 
The  Attorney  General  tells  congressmen  that  the  low  rate  of  voting  in  these 
two  States  was  due  to  voter  apathy,  rather  than  discrimination, 

Still,  it  Is  only  16  months  since  an  important  paTt  of  Texas  was  widely  de¬ 
nounced  as  a  very  hell-hole  of,  racism  and  bigotry.  It  is  only  a  few  years  since 
Federal  troops  were  in  Arkansas  to  put  a  few  Negro  children  In  a  school. 

Can  one  honestly  assume  that  no  traces  of  bigotry  Unger  in  either  of  these 
States  to  restrict  the  turnout  of  voters  or  the  honesty  of  the  count?  So  Mr. 
Johnson  seems  to  assume.  At  any  rate,  the  power  structure  of  his  home  State 
would  not  be  touched  by  his  proposed  law. 

The  Chairman.  Senator  ITnrt. 

Senator  Hart,  Mr.  Perez,  first-  I  fee)  more  comfortable  now  that 
we  have  identified  the ‘election  returns  from  that  parish  of  1952.  T 
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would  have  been  hesitant  to  ask  because  I  was  afraid  they  went  the 
other  way. 

This  morning  you  suggested  several  times  that  persons  with  some¬ 
thing  less  than  a  devotion  to  this  country  participated  in  the  drafting 
of  tins  bill. 

(At  this  point  in  the  proceedings,  Senator  Ervin  left  the  hearing 
room.) 

Senator  Hart.  I  will  not  attempt  to  identify  because  I  do  not 
know  all  who  had  a  hand  in  the  effort  to  present  this  bill  to  the  Con¬ 
gress.  But  let  me  identify  those  whom  X  do  know  who  participated 
and  who  had  taken  an  oath  of  office*  and  then  ask  whether  you  sug¬ 
gest  that  any  of  these  were  motivated  by  anything  other  than  a  deep 
devotion  to  the  country :  The  minority  leader,  Senator  pirksen ;  our 
colleague  on  this  committee,  Senator  Hruska;  my  majority  leader, 
Senator  Mansfield ;  and  at  points  in  the  conference?  the  junior  Senator 
from  Michigan;  the  Attorney  General  of  the  United  States;  and  at 
points  in  the  conference,  the  Deputy  Attorney  General. 

In  view  of  this  explanation  as  to  those  who  participated  in  the 
drafting  effort,  do  you  still  suggest  that  motive  behind  this  bill  is  evil  ? 

Mr,  Perez.  I  would  say  unqualifiedly  that  the  gentlemen  whom  you 
have  named  are  beyond  question  good  loyal  Americans  and  good 
citizens.  I  have  no  doubt  about  that.  I  do  not  know  the  background. 

1  do  not  know  what  the  minority  or  the  majority  leaders  were  handed 
from  some  other  sources,  but  I  can  say  as  a  fact,  that  there  is  very  little 
new  in  this  bill  because  of  what. was  attempted  against  us  in  the  suit 

2  or  3  years  ago  cross- 1 lie-board  so-called  manhood  suffrage,  universal 
registration  without  qualifications,  and  that  is  the  crux  of  this  bill, 
and  the  appointment  of  a  Federal  registrar. 

That  is  again  the  personal  part  of  this  bill.  There  is  nothing  new 
to  that. 

Senator  Hart,  You  quarrel  with  our  judgment;  is  that  correct? 

Mr,  Perez.  Oh,  I  say  that  if  you  really  would  exercise  your  judg¬ 
ment,  independent  judgment  on  this  bill,  and  would  simp’y  look  at 
article  I,  section  2,  and  the  17th  amendment  of  the  Constitution,  and 
article  I,  sections  3,  4,  and  5  which  preserve  to  the  House  &nd  to  the 
Senate  the  authority  to  determine  the  qualifications  of  its  Members, 
I  think  all  of  those  constitutional  questions  which  would  be  violated 
by  this  bill,  I  think  it  would  be  a  most  healthy  thing  to  see  the  members 
of  this  committee  and  the  Congress  exercise  their  judgments  on  those 
questions. 

Senator  IIart;  Well,  it  is  a  self-serving  statement,  but  each  of  us 
felt  we  were  acting  as  independent  Members  of  Congress. 

Mr,  Perez.  I  do  not  question  the  motives  of  the  Members. 

Senator  Hart.  What  I  am  trying  to  find  out  is  why  the  heavy 
larding  in  your  prepared  statement  of  the  position  of  the  Communist 
Party  with  respect  to  the  franchise  in  this  country? 

I  was  trying  to  find  out  if  there  w*as  an  implication,  if  you  felt  that 
the  bill  we  have  presented  to  the  Congress  is  a  consequence  of  the 
Communist  suggestions, 

Mr.  Perez.  There  is  no  doubt  about  it,  Sena  (or,  that  this  bill  would 
work  hand-in -glove  with  the  Black  Belt  conspiracy. 

Senator  IIaut,  Thai  \\m  not  my  question, 

Mr,  Perez.  Was  it  not? 


562 


VOTING  EIGHTS 


Senator  Hart*  No, 

My  question  is  whether  you  feel  that  we  have  as  agents  of  some 
foreign  power - 

Mr*  Perez.  Of  course  not;  none  of  my  remarks  I  hope  will  be  taken 
in  a  personal  way.  I  am  only  analysing  the  bill,  and  the  result  of  the 
bill*  Then  I  measure  it  with  the  finding  of  the  Supreme  Court  in  the 
Herndon  case,  I  have  devoted  a  good  deal  of  time  to  this  question  of 
Communist  infiltration, 

I  remember  when  the  Supreme  Court  handed  down  that  decision 
in  March  1954,  I  could  smell  it.  And  then  I  looked  in  the  California 
Senate  report  on  subversive  and  Communists  in  government,  and  there 
I  found  several  of  the  characters  whom  the  Court  had  cited  as  its 
psychological  authorities.  Then  I  came  up  here  and  with  certain 
other  help  we  dug  into  the  question  of  the  Communist  background  of 
the  authorities  cited  by  the  Court,  especially  Gunnar  MydahPs  book, 
and  so  on. 

I  have  done  a  p’eat  deal  of  work  on  that  and  I  am  not  going  to  be 
fooled*  I  know  the  result  of  this  thing*  T  know  how  it  will  fit  in  with 
the  Black  Belt  conspiracy,  and  I  do  not  question  the  motives  of  anyone. 
I  am  only  looking  to  the  painful  results  of  this  type  of  legislation* 

Senator  Hart.  It  just  strikes  me  as  absolutely  nuts  to  suggest, 
that - 

Mr*  Perez.  Absolutely  what? 

Senator  Hart,  Nuts* 

Mr,  Perez.  N-u-t-s? 

Senator  Hart.  Nutsto^pggest. 

Mr,  Perez,  Yes*sir. 

Senator  Hart.  That  those  engaged  in  seeking  to  broaden  the  exer¬ 
cise  of  the  franchise  in  a  free  society  are  doing  something  that  should 
be  questioned. 

Rather,  I  suggest  that  they  should  be  supported.  That  is  the  point 
I  am  trying  to  make. 

Mr,  Perez,  I  think  that  type  of  motive  honestly  entertained  by  any¬ 
one  is  laudatory,  but  still  I  cannot  help  but  point  to  the  fact  that  this 
body,  this  lawmaking  body,  does  not  have  such  authority  under  the 
Constitution.  This  lawmaking  body  should  be  restrained  from  exer¬ 
cising  ungranted  constitutional  authority* 

Senator  Hart.  Now  you  have  given  us  your  impression  as  to  why 
the  percentage  of  Negroes  registered  to  vote  in  Louisiana  is  so  low. 
Do  I  understand  that  basically  it  is  because  yon  feel  the  character 
of  the  Negro  is  such  that  there  is  not  adequate  motivation,  that  he  is 
indifferent  to  government  and  to  the  vote?'  And  I  take  it  ignorant. 

Is  that,  speaking  broadly,  the  reasons  you  assign? 

Mr.  Perez.  1  say  speaking  broadly  that  is  almost  correct,  and  I 
brought  in  the  bribery7  angle  which  is  uncontrovertible,  sir. 

Senator  Hart*  To  what  extent  would  you  add  the  element  of  fear 
as  a  reason  to  explain  the  strikingly  low  percent? 

Mr,  Perez,  I  have  not  seen  any  evidence  exhibited  in  my  parish  or 
in  any  of  the  adjoining  parishes,  and  I  have  no  intimate  connection 
or  relationship  with  parishes  I  would  say  beyond  Plaquemines*  St* 
Bernard,  Orleans,  and  Jefferson.  And  I  know  that  in  those 
parishes — and  I  think  that-  represents  roughly  a  third  of  the  State’s 
population — that  there  is  no  such  situation  existing.  And  it  is  strictly 
a  myth. 
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You  gentlemen  up  here,  I  would  say  you  are  influenced  by  a  lot 
of  false  propaganda  in  the  news  media  that  make  capital  out  &f  things 
south  that  they  hardly  notice  in  the  same  things  north,  east*  and  west* 
(At  this  point  Senator  Dirksen  left  the  hearing  room.) 

Senator  Hart.  You  think  the  President  of  the  United  States  was 
unduly  influenced  by  some  news  story  when  he  told  us  that  time  was 
running  out,  and  somehow  or  another  we  would  have  to  devise  a  meth¬ 
od  that  can  protect  Americans  from  night  riders  $ 

Mr*  Perez*  Oh,  I  think  night  riders  of  course  are  reprehensible  and 
abominable,  and  I  think  anyone  who  commits  the  crime  of  violence, 
murder,  or  any  tiling  else,  naturally  they  should  be  dealt  with  according 
to  law*  But  while  one  crime  by  night  riders  is  emphasized,  there  are 
other  crimes  just  as  heinous  which  are  not,  and  I  do  not  know  that 
we  want  to  go  i  nto  that. 

A  girl  dragged  by  eight  Negroes  to  be  raped,  a  young  sailor  tries  to 
defend  her  and  he  is  beaten  up  to  a  pulp;  a  fine  young  Jewish  woman 
I  believe  in  a  New  York  elevator  followed  by  a  Negro  who  pulls  her 
.  down  to  the  basement,  rapes  and  murders  her;  a  fine  young  man 
1  stabbed  to  death,  a  constable  a  police  officer  in  Mississippi  murdered 
by  a  Negro,  none  of  these  things  are  capitalized  for  propaganda. 

Senator  Hart*  Mr.  Perez;  over  the  years  those  of  us  wlio  have  been 
here  concerned  with  this  civil  rights  question,  always  we  are  told  when 
wo  suggest  that  there  is  force  and  violence  against  a  Negro  in  the  South 
to  prevent  him  from  exercising  a  federally  guaranteed  right,  we  are 
told  what  is  the  difference  between  that  and  assault  on  a  subway  or  a 
knifingin.  a  city  park  in  the  North. 

Mr.  Perez*  I  do  not  know - 

Senator  Hart*  Just  a  minute. 

The  answer  we  feel  is  very  clear,  The  community  is  offended  in 
the  North  by  this  conduct*  Due  process  of  law  follows  and  punish¬ 
ment  is  meted  out.  We  sometimes  get  the  feeling  that  those  who  use 
force  and  violence  in  the  South  to  create  an  atmosphere  which  produces 
the  kind  of  voting  registration  figures  we  are  talking  about  today 
is  sort  of  a  local  hero,  and  is  contributing  to  the  folklore  which  creates 
some  sort  of  pride  in  the  community,  and  this  is  the  difference. 

That  is  a  harsh  thing  to  say,  and  I  will  conclude - 

Mr*  Perez.  I  would  like  to  answer,  Senator,  when  you  get  through 
if  it  is  a  question* 

Senator  Hart.  No,  it  is  not  a  question. 

Whether  rationally  or  not,  I  think  that  sincere  though  your  state¬ 
ments  have  been,  they  serve  only  to  convince  more  strongly  than  ever 
those  of  us  who  support  this  kind  of  legislation  that  there  is  very 
great  need  for  it. , 

(At  this  point,  Senator  Javits  left  the  hearing  room.) 

Senator  IIart*  In  fairness,  since  we  spent  all  day  sitting  together, 

I  thought,  you  having  told  me  your  impression  about  this  bill,  I  had 
better  tell  you  my  impression  in  light  of  the  testimony  just  given* 
The  Chairman.  Judge,  will  you  comment  now  ? 

Are  you  through  ? 

Senator  Hart,  Yes* 

Mr*  Perez.  Yes,  sir,  I  would  like  to  confluent  on  that: 

The  Chairman*  All  right;  sir. 

Mr*  Perez*  Because  a  crime  on  the  streets  of  the  South  does  not 
compare  with  a  crime  on  the  streets  from  the  Nation's  Capital,  North, 
and  East h 
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I  can  recall  that  I  wag  here  with  Mrs*  Perez*  my  wife*  about  4  years 
ago.  and  we  left  our  Congressman’s  office  I  believe,  and  we  were 
walking  right  by  the  Capitol  in  a  beautiful  little  park,  the  wife  and  I, 
and  two  policemen  came  up  to  us.  We  had  strolled  within  a  block  or 
two.  These  policemen  said,  “Mister,  I  do  not.  know  where  you  are 
from,  but  I  would  advise  you  not  to  walk  along  the  streets,”  at  about 
4  o’clock  on  a  bright  afternoon  in  the  Nation’s  Capital.  It  was  not 
safe  for  a  man  and  his  wife  to  walk  peacefully  along  the  boulevard 
enjoying  the  beautiful  scenery,  within  a  block  from  the  Nation’s 
Capitol. 

Then  we  find  that  in  Philadelphia,  after  a  series  of  violent  crimes 
by  Negroes,  the  police  are  riding  the  streetcars,  the  subways,  with 
police  dogs.  And  of  course  we  should  forget,  because  the  news  media 
has  not  carried  on  the  propaganda,  what,  happened  in  New  York  and 
in  the  other  States  with  those  demonstrations  and  the  acts  of  violence 
and  how  the  police  were  brutalized,  and  in  turn  they  were  charged 
with  brutality. 

No,  it  is  unfortunate,  but  we  should  not  encourage  the  fronts  who 
carry  out  the  orders  of  the  Comintern  to  stir  up  strife  and  national 
disunity  in  our  land,  and  that,  is  what  the  fronts  are  busy  doing. 

As  men  of  reason,  we  should  recognize  that  fact,  and  not  he  stam¬ 
peded  into  violating  the  Constitution  or  enacting  of  such  legislation 
as  this.  It.  will  certainly  do  not  good. 

What  do  you  expect  will  happen  in  the  South  when  the  Federal 
Government  tries  to  impose  Negro  mile  on  the  South  in  the  second 
Reconst  met  ion?  * 

Why  was  the  Klan  horn  during  Reconstruction  times? 

To  defend  white  women,  encouraged  by  the  military  during  the 
first  Reconstruction. 

What  will  happen  when  the  second  Reconstruction  comes,  sir?  It 
is  our  women  that  we  have  to  protect,  and  we  .are  going  to  protect 
them,  and  if  the  people  have  to  go  underground,  that  is  where  they 
are  going.  It  is  a  threat  against  the  South/ 

This  is  the  most  pernicious  bill  that  has  ever  been  thought  of  since 
reconstruction  times,  the  most  abominable  threat  of  legislation  against 
us.  There  is  no  place  for  this  in  our  system  of  laws  under  the 
Constitution. 

Senator  IT  art*  Mr*  Perez,  I  think  none  of  us  here,  you  nor  I  nor 
others,  want  to  see  what  you  fear  come  to  the  South,  iniltary  rule. 
But  I  think  the  South  had  better  come  up  with  some  solution  to  the 
problem  of  %  3,  4,  and  5  pci'ccnt  of  a  whole  group  being  registered 
or  suggest  to  us  a  solution  that  will  cure  this,  or  *Jse  the  second 
Reconstruction  that  you  talk  about  will  have  been  brought  upon  you 
as  the  first  one  was, 

Mr.  Pkrez*  No,  sir;  we  are  not  called  upon  to  take  anybody  by  the 
hand  and  have  them  register.  There  are  enough  laws  on  the  books 
now,  enough  so-called  civil  rights  laws,  to  protect  everybody’s  rights, 
and  the  courts  are  open  to  them. 

Now,  the  purpose  of  this  legislation  is  to  close  the  courts  in  matters 
of  registration,  nullify  all  laws  as  to  registration  in  the  six  Southern 
States  that.  would  be  penalized,  make  conquered  provinces  of  them, 
because  the  process  is  not  fast  enough. 

(At.  tins  point  Senator  Burdick  entered  the  hearing  room.) 

(At  this  point  Senator  Tydings  returned  to  the  hearing  room.) 
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Mr.  Perez.  Why  ? 

Now  we,  as  practical  politicians,  know  why.  We  are  not  being 
fooled  and  we  do  not  like  it  Because  the  present  Democratic  ad¬ 
ministration  wants  another  landslide  next  time,  because  five  Southern 
States  voted  against  them,  and  they  want  to  punish  them.  They  want 
to  put  Negro  rule  over  them  because  they  can  control  the  votes. 
Because  this  Congress  is  voting  bills  and  bills  for  the  same  people 
that  they  want  to  list  as  voters. 

You  have  a  poverty  program.  You  have  a  so-called  education  ap¬ 
propriation  of  a  billion  ana  a  quarter*  For  what  ? 

So-called  underprivileged  children  of  families  making  less  than 
$2,000  a  year  that  are  already  on  the  welfare  mils  at  State  and  Federal 
taxpayers’  expense.  Now  people  are  not  blind  to  that.  It  is  another 
political  payoff* 

This  country  apparently  will  take  a  long  time  to  finally  pay  off 
for  this  last  election.  Let’s  bo  frank  about  it.  There  is  no  doubt 
about  that.  We  are  not  fooled  by  what  is  going  on  up  here. 

We,  the  taxpayers,  have  no  rights.  We  shell  out  under  penalties. 
That  type  of  legislation  is  nothing  less  than  bribes,  ill  disguised. 

Senator  Hart,  Mr.  Perez,  I  am  sorry  if  you  go  buck  to  Louisiana 
feeling  that  the  purpose  for  this  legislation  is  to  satisfy  the  ambitions 
of  Communists,  and  a  President  who  wants  to  carry  five  more  States 
next.  time. 

Men  and  women  who  voted  against  the  President  of  the  United 
States,  North,  East,  West,  and  South,  share  the  conviction  that  we  had 
better  get  legislation  like  this,  and  we  are  really  indifferent  to  the 
attitude  of  the  Communists  in  this  effort. 

Do  not  go  south  thinking  that  this  is  some  handmaiden  of  a  con¬ 
spiracy  between  J^fidon  Johnson  and  political  ambition  of  the 
Communists, 

(At  this  point  Senator  Javits  returned  to  the  hearing  room.) 

Senator  Ilt^irr,  This  really  is  an  effort  to  respond  to  the  overwhelm¬ 
ing  conscience  of  this  country.  That  is  just  as 'serious  a  note  on  which 
todose  as  any  I  can  think  of  perhaps,  Mr*  Chairman. 

Mr,  Perez.  Senator,  could  I  hand  you  this?  I  did  not  want  to  offer 
it  in  the  record,  but  1  want  you  to  read  it. 

Senator  Hart.  Is  this  my  FBI  file  ? 

Mr.  Pkkez.  No. 

I  thought  I  might  offend  somebody's  feelings  if  I  offered  it  for  the 
record. 

The  Chairman.  Senator  Tyd mgs. 

Mr.  Perez,  I  do  not  mind  handing  it  to  the  members  of  the  com¬ 
mittee  i  f  they  want  to  see  it. 

The  Chairman,  Senator  Burdick,  any  questions  ? 

Senator  Burdick.  No. 

Senator  IIruska.  Mr.  Chairman,  I  do  not  know  that  I  have  any 
questions,  but  the  opinion  was  read  from  in  |um  in  the  cast  of  Louisiana 
nud  others  against  the  United  States,  the  opinion  th^t  was  delivered  by 
Mr.  Justice  Black  on  March  8,  lt)G5.  I  think  it  would  be  good  for 
the  record  to  have  the  entire  text  of  the  opinion  appear  in  the  record 
so  that  the  passages  read  from  will  not  be  out  of  context. 

J  shall  ask  umniSmous  consent. 

The  Chairman'.  It  will  he  included  at  the  conclusion  of  his 
testimony, 

(The  opinion  referred  to  follows:) 
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SUPREME  COURT  OF  THE  UNITED  STATES 


No.  67. — October  Term,  1964. 


Louisiana  et  al„  Appellants, 

v. 

United  States. 


On  Appeal  From  the  United 
States  District  Court  for 
the  Eastern  District  of 
Louisiana, 


[March  8,  1965.] 

Mr.  Justice  Black  delivered  the 'Opinion  of  the  Court. 

Pursuant  to  authority  granted  in  42  U.  S.  C.  §  1971  (c) 
(1958  ed.,  Supp.  V),  the  Attorney  General  brought  this 
action  pri  behalf  of  the  United  States  in  the  United  States 
District  Court  for  the  Eastern  District  of '  Louisiana 
against  the  State  of  Louisiana,  the  three  members  of  the 
State  Board  of  Registration,  and  the  Director-Secretary 
of  the  Board.  The  complaint  charged  that  the  defend¬ 
ants  by  following  and  enforcing  unconstitutional  state 
laws  had  been  denying  and  unleas  restrained  by  the  court 
would  continue  to  deny  Negro  citizens  of  Iouisiana  the 
right  to  vote,  in  violation  of  43  U.  S.  C.  §  1971  (a) 
(1968  ed.)  1  and  the  Fourteenth  and  Fifteenth  Amend¬ 
ments  to  the  United  States  Constitution.  The  case  was 
tried  and  after  submission  of  evidence,3  the  three-judge 


1  "All  citizens  of  the  United  States  who  are  otherwise  qualified  by 
law  to  vote  at  any  election  by  the  people  in  any  State,  Territory, 
district,  county,  city,  parish,  township,  school  district,  municipality, 
or  other  territorial  subdivision,  shall,  he.  entitled  and  allowed  to  vote 
at  all  such  elections,  without  distinction  of  race,  color,  or  previous 
condition  of  servitude ;  any  constitution,  law,  custom,  usage,  or  regu¬ 
lation  of  any  State  or  Territory,  or  by  or  under  its  authority,  to 
the  contrary  notwithstanding.”  16  Stat,  14(1,  42  U.  S.  C.  §  1971  (a) 
(1958  ed.).  ’ 

1  The  appellants  did  not  present  any  evidence.  By  stipulation  all 
the  Government's  evidence  was  presented  in  written  form. 
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.District  Court,  convened  pursuant  to  28  U.  S.  C.  §  2281 
(1^58  ed.),  gave  judgment  for  the  United  States.  225 
F.  Supp.  353.  The  State  and  the  other  defendants 
appealed,  and  we  noted  probable  jurisdiction.  377  U.  S. 
987. 

The  complaint  alleged,  and  the  District  Court  found, 
that  beginning  with  the  adoption  of  the  Louisiana  Con- 
1  stitution  of  1898,  when  approximately  44%  of  all  the  reg- 

’  istered  voters  in  the  State  were  Negroes,  the  State  had 

put  into  effect  a  successful  policy  of  denying  Negro  citi- 
I  zens  the  right  to  vote  because  of  their  race.  The  1898 
constitution  adopted  what  was  known  as  a  ‘'grandfather 
clause/’  which  imposed  burdensome  requirements  for 
registration  thereafter  but  exempted  from  these  future 
requirements  any  person  who  had  been  entitled  to  vote 
i  before  January  1,  1887,  or  who  was  the  son  or  grandson 
of  such  a  person.8  Such  a  transparent  expedient  for  dis¬ 
franchising  Negroes,  whose  ancestors  had  been  slaves 
until  1863  and  not  entitled  to  vote  in  Louisiana  before 
1867/  was  held  unconstitutional  in  1915  as  a  violation  of 
the  Fifteenth  Amendment,  in  a  case  involving  a  similar 
Oklahoma  constitutional  provision.  Guinn  v.  United 
,  States,  238  U.  S.  P47.  Soon  after  that  decision  Louisiana, 
in  1921,  adopted  a  new  constitution  replacing  the  repudi¬ 
ated  "grandfather  clause”  with  what  the  complaint  calls 
an  "interpretation  test,”  which  required  that  an  applicant 
for  registration  be  able  to  "give  a  reasonable  interpreta¬ 
tion”  of  any  clause  in  the  Louisiana  Constitution  or  the 
Constitution  of  the  United  States."  From  the  adoption 
of  the  1921  interpretation  test  until  1944.  the  District 
Court’s  opinion  stated,  the  percentage  of  registered  voters 

3  La.  Const.  1898,  Art,  197,  §  5.  See  generally  Eaton,  The  Suffrage 
Clause  in  the  New  Constitution  of  Louisiana,  13  Harv.  L.  Rev.  279. 

4  The  Louisiana  Constitution  of  1888  for  the  first  time  permitted 
Negroes  to  vote.  La.  Const.  1868,  Art.  98. 

'La.  Const.  1921,  Art.  VIII,  gg  1  (e),  1  (d). 
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in  Louisiana  who  were  Negroes  never  exceeded  one  per¬ 
cent.  Prior  to  1944  Negro  interest  in  voting  in  Louisiana 
had  been  slight,  largely  because  the  State's  white  primary 
law  kept  Negroes  from  voting  in  the  Democratic  Party 
primary  election,  the  only  election  that  mattered  in  the 
political  climate  of  that  State.  In  1944,  however,  this 
Court  invalidated  the  substantially  identical  white  pri¬ 
mary  law  of  Texas/  and  withtKifr  explicit  statutory  bar  to 
their  voting  in  the  primary  removed  and  because  of  a  gen¬ 
erally  heightened  political  interest,  Negroes  in  increasing 
numbers  began  to  register  in  Louisiana,  The  white  pri¬ 
mary  system  had  been  so  effective  in  barring  Negroes  fron% 
voting  that  the  "interpretation  test”  as  a  disfranchising 
device  had  fallen  into  disuse.  Many  registrars  continued 
to  ignore  it  after  1944/ and  in  the  next  dozen  years  the 
proportion  of  registered  voters  who  were  Negroes  rose 
from  two- tenths  of  one  percent  to  approximately  15% 
by  March  1956.  This  fact,  (foupled  with  this  Court’s 
1964  invalidation  of#«iws  requiring  school  segregation,7 
prompted  the  State  to  try  new-^Je^ices  to  keep  the  white 
citizens  in  control.  The  Louisiana .  legislature  created  a 
committee  which  became  known  as  the  "Segregation 
Committee”  to  seek  means  of  accomplishing  this  goal. 
The  chairman  of  this  committee  also  helped  to  organize 
a  semiprivate  group  called  the  Association  of  Citizens 
Councils,  which  thereafter  acted  in  close  cooperation  with 
the  legislative  committee  tQ.jjteservff  white  supfemacy. 
The  legislative  committee  and  the  Citizens  Councils  set 
up  programs,  which  parish  voting  registrars  were  required 
to  attend,  to  instruct  the  registrars  on  how  to  promote 
white  political  control.  The  committee  and  the  Citizens 
Councils  also  began  a  wholesale  challenging  of  Negro 
names  already  on  the  voting  rolls,  with  the  result  that 


*  Smith  v.  Attwright,  321  U.  8.  649, 

7  Brown  v.  Board  of  Education f  347  TL  S,  463. 
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thousands  of  Negroes,  but  virtually  no  whites,  were 
purged  from  the  rolls  of  voters.  Beginning  in  the  middle 
1950’s  registrars  of  at  least  21  parishes  began  to  apply  the 
interpretation  test.  In  1960  the  State  Constitution  was 
amended  to  require  every  applicant  thereafter  to  "be  able 
to  understand"  as  well  as  "  give  a  reasonable  interpreta¬ 
tion”  -of  any  section  of  the  State  or  Federal  Constitution 
"when  read  to  him  by  the  registrar.”  *  The  State  Board 
of  Registration  in  cooperation  with  the  Segregation  Com¬ 
mittee  issued  orders  that  all  parish  registrars  must  strictly 
comply  with  the  new  provisions. 

The  interpretation  test,  the  court  found,  vested  in  the 
voting  registrars  a  virtually  uncontrolled  discretion  as  to 
who  should  vote  and  who  should  not.  Under  the  State’s 
ftf.tutes  and  constitutional  provisions  the  registrars,  with¬ 
out  any  objective  standard  to  guide  them,  determine  the 
mr.nner  in  which  the  interpretation  test  is  to  be  given, 
whether  it  is  to  be  oral  or  written,  the  length  and  com¬ 
plexity  of  the  sections  of  the  State  or  Federal  Constitu¬ 
tions  to  be  understood  and  interpreted,  and  what  inter¬ 
pretation  is  to  be  considered  correct.  There  was  ample 
evidence  to  support  the  District  Court’s  finding  that  reg¬ 
istrars  in  the  21  parishes  where  the  test  was  found  to  have 
been  used  had  exercised  their  broad  powers  to  deprive 
otherwise  qualified  Negro  citizens  of  their  right  to  vote; 
and  that  the  existence  of  the  test  as  a  hurdle  to  voter 
qualification  has  in  itself  deterred  and  will  continue  to 
deter  Negroes  from  attempting  to  register  in  Louisiana. 

Because  of  the  virtually  unlimited  discretion  vested  by 
the  Louisiana  laws  in  the  registrars  of  voters,  and  because 

8  La.  Act  613  of  I960,  amending  La.  Const.,  Art.  8,  §  1  (d), 
implemented  in  La.  Rev.  Stat.  §§  18:35, 18:36.  Under  the  1921  con¬ 
stitution  the  requirement  that  an  applicant  be  able  "to  understand” 
a  section  "read  to  him  by  the  registrar"  applied  only  to  illiterates. 
La.  Const.,  1921,  Art.  8,  g  1  (d);  compare  id.,  §1  (c). 
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in  the  21  parishes  where  the  interpretation  test  was 
applied  that  discretion  had  been  exercised  to  keep  Negroes 
from  voting  because  of  their  race,  the  District  Court  held 
the  interpretation  test  invalid  on  its  face  and  as  applied, 
as  a  violation  of  the  Fourteenth  and  Fifteenth  Amend¬ 
ments  to  the  United  States  Constitution  and  of  42  U.  S.  C. 
§  1971  (a).*  The  District  Court  enjoined  future  use  of 
the  test  in  the  State,  and  with  respect  to  the  21  parishes 
where  the  invalid  interpretation  test  was  found  to  have 
been  applied,  the  District  Court  also  enjoined  use  of  a 
newly  enacted  "citizenship*'  test,  which  did  not  repeal  the 
interpretation  test  and  the  validity  of  which  was  not  chal¬ 
lenged  in  this  suit,  unless  a  reregistration  of  all  voters 
in  those  parishes  is  ordered,  so  that  there  would  be  no 
voters  in  those  parishes  who  had  not  passed  the  same  test. 


I. 

We  have  held  this  day  in  United  States  v.  Miameippi, 
ante,  p.  - — ,  that  the  Attorney  General  has  power  to  bring 
suit  against  a  State  anefits  officials  to  protect  the  voting 
rights  of  Negroes  guaranteed  by  42  U..  S.  C.  8  1971  (a) 
and  the  Fourteenth  and  Fifteenth  Amendments.10  There 


®  ‘'Although  the  vote-abridging  purpose  and  effect  of  the  [inter¬ 
pretation]  test  render  it  per  se  invalid  under  the  Fifteenth  Amend¬ 
ment,  it  is  also  per  te  invalid  under  the  Fourteenth  Amendment.  The 
vices  cannot  be  cured  by  an  injunction  enjoining  its  unfair  applica¬ 
tion.”  225  F.  Supp.,  at  391-392. 

30  It  is  argued  that  the  members  of  the  State  Board  of  Registra¬ 
tion  were  not  properly  made  defendants  because  they  were  "mere 
conduits,”  without  authority  to  enforce  state/ registration  require¬ 
ments.  The  Board  has  the  power  and  duty  to  supervise  adminis¬ 
tration  of  the  interpretation  test  and  prescribe  rules  and  regulations 
for  the  registrars  to  follow  in  applying  it.  La.  Rev.  Stat.  §  18: 191  A; 
La.  Const.,  Art.  8.  §  18.  The  Board  also  is  by  statute  directed  to 
fashion  and  administer  the  new  "citizenship"  test.  La.  Rev.  Stat. 
8 18: 191  A;  La.  Const.,  Art.  8,  §  18.  And  the  Board  has  power  to 
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can  be  no  doubt  from  the  evidence  in  this  case  that  the 
District  Court  was  amply  justified  in  finding  that  Lou* 
isiana’s  interpretation  test,  as  written  and  as  applied,  was 
part  of  a  successful  plan  to  deprive  Louisiana  Negroes  of 
their  right  to  vote.  This  device  for  accomplishing  uncon¬ 
stitutional  discrimination  haB  been  little  if  any  less  suc¬ 
cessful  than  was  the  “grandfather  clause”  invalidated  by 
this  Court’s  decision  in  Guinn  v.  United  States,  supra,  50 
years  ago,'  which  when  that  clause  was  adopted  in  1898 
had  seemed  to  the  leaders  of  Louisiana  a  much  preferable 
way  of  assuring  white  political  supremacy.  The  Gov¬ 
ernor  of  Louisiana  stated  in  1898  that  he  believed  that 
the  “grandfather  clause”  solved  the  problem  of  keeping 
Negroes  from  voting  “in  a  much  more  upright  and  manly 
fashion” 11  than  the  method  adopted  previously  by  the 
States  of  Mississippi  and  South  Carolina,  which  left  the 
qualification  of  applicants  to  vote  “largely  to  the  arbi¬ 
trary  discretion  of  the  officers  administering  the  law.” 11 
A-  delegate  to  the  1898  Louisiana  Constitutional  Con¬ 
vention  also  criticized  an  interpretation  test  because 
the  “arbitrary  power,  lodged  with  the  registration  officer, 
practically  places  his  decision  beyond  the  pale  of  judi¬ 
cial  review;  and  he  can  enfranchise  or  disfranchise  vot¬ 
ers  at  his  own  sweet  will  and  pleasure  without  let  or 
hindrance.” 11 

remove  any  registrar  from  office  "at  will.”  La,  Const,,  Art.  8,  §  18. 
In  these  circumstances  the  Board  members  were  properly  made  de¬ 
fendants,  Compare  United  States  v.  Mississippi,  ante,  at  12-13. 

There  is  also  no  merit  in  the  argument  that  the  registrars,  who  were 
not  defendants  in  this  suit,  were  indispensable  parties,  Hie  regia- 
tram  have  no  personal  interest  in  the  outcome  of  this  case  and  are 
bound' to  follow  the  directions  of  the  State  Board  of  Registration. 

11  Louisiana  Senate  Journal,  1898,  p.  33. 

“Ibid. 

14  Keroan,  The  Constitutional  Convention  of  1898  and  its  Work, 
Proceedings  of  the  Louisiana  Bar  Association  for  1899,  pp.  59-60. 
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But  Louiaianans  of  a  later  generation  did  place  just 
such  arbitrary  power  in  the  hands  of  election  officers  who 
have  used  it  with  phenomenal  success  to  keep  Negroes 
from  voting  in  the  State.  The  State  admits  that  the 
statutes  and  provisions  of  the  state  constitution  establish¬ 
ing  the  interpretation  test  "vest  discretion  in  the  registrars 
of  voters  to  determine  the  qualifications  of  applicants  for 
registration"  while  imposing  "ho  definite  and  objective 
standards  upon  registrars  of  voters  for  the  administration 
of  the  interpretation  test."  And  the  District  Court  found 
that  "Louisiana . . .  provides  no  effective  method  whereby 
arbit  rary  and  capricious  action  by  registrars  of  voters  may 
be  prevented  or  redressed." ”  The  applicant  facing  a 
registrar  in  Louisiana  thus  has  been  compelled  to  leave 
his  voting  fate  to  that  official’s  uncontrolled  power  to  de¬ 
termine  whether  the  applicant's  understanding  of  the 
Federal  or  State  Constitution  is  satisfactory.  As  the 
evidence  showed,  colored  people,  even  some  with  the  most 
advanced  education  ai}d  scholarship,  were  declared  by 
voting  registrars  with  less  education  to  have  an  unsatis¬ 
factory  understanding  of  the  constitution  of  Louisiana 
or  of  the  United  States.  This  is  not  a  test  but  a  trap, 
sufficient  to  stop  even  the  most  brilliant  man  on  his  way 
to  the  voting  booth.  The  cherished  right  of  people  in  a 
country  like  ours  to  vote  cannot  be  obliterated  by  the  use 
of  laws  like  this,  which  leave  the  voting  fate  of  a  citizen 
to  the  passing  whim  or  impulse  of  an  individual  registrar. 
Many  of  our  cases  have  pointed  out  the  invalidity  of 
laws  so  completely  devoid  of  standards  and  restraints. 
See,  e,  g.,  United  States  v.  L.  Cohen  Gfrocery  Co.,  255  U.  S. 
81.  Squarely  in  point  is  Scknell  v:  Davis ,  836  U.  S.  933, 
affirming  81  F.  Supp.  872  (D.  C.  S.  l£  Ala.),  in  which 
we  affirmed  a  district  court  judgment  striking  down  as  a 
violation  of  the  Fourteenth  and  Fifteenth  Amendments 


“  225  F,  Supp.,  at  394. 


VOTING  BIGHTS 


an  Alabama  constitutional  provision  restricting  the  right 
to  vote  in  that  State  to  persons  who  could  “understand 
and  explain  any  article  of  the  Constitution  of  the  United 
States’*  to  the  satisfaction  of  voting  registrars.  We  like- 
wise  affirm  here  the  District  Court’s  holding  that  the  pro¬ 
visions  of  the  Louisiana  Constitution  and  statutes  which 
require  voters  to  satisfy  registrars  of  their  ability  to  “un¬ 
derstand  and  give  a  reasonable  interpretation  of  any  sec¬ 
tion’’  of  the  federal  or  Louisiana  constitutions  violate  the 
Constitution.  And  we  agree  with  the  District  Court  that 
it  specifically  conflicts  with  the  prohibitions  against  dis¬ 
crimination  in  voting  because  of  race  found  both  in  the 
Fifteenth  Amendment  and  42  U.  S.  C.  §  1971  (a)  to  sub¬ 
ject  citizens  to  such  an  arbitrary  power  as  Louisiana  has 
given  its  registrars  under  these  laws. 

II. 

This  leaves  for  consideration  the  District  Court’s  decree. 
We  bear  in  mind  that  the  court  has  not  merely  the  power 
but  the  duty  to  render  a  decree  which  will  so  far  as  pos¬ 
sible  eliminate  the  discriminatory  effects  of  the  past  as 
well  as  bar  like  discrimination  in  the  future.  Little  if 
any  objection  is  raised  to  the  propriety  of  the  injunction 
against  further  use  of  the  interpretation  test  as  it  Btood 
at  the  time  this  action  was  begun,  and  without  further 
discussion  we  affirm  that  part  of  the  decree. 

Appellants’  chief  argument  against  the  decree  concerns 
the  effect  which  should  be  given  the  new  voter-qualifica¬ 
tion  test  adopted  by  the  Board  of  Registration  in  August 
1962,  pursuant  to  statute 10  and  subsequent  constitutional 
amendment 14  after  this  suit  had  been  filed.  The  new 
test,  says  the  State,  is  a  uniform,  objective,  standardized 
“citizenship”  test  administered  to  all  prospective  voters 
alike.  Under  it,  according  to  the  State,  an  applicant  is 

1S  La.  Act  62  of  1962,  amending  La.  R.  3.  18:161A. 

10  La,  Act  639  of  1962,  amending  La.  Const.,  Art.  8,  §  18. 
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"required  to  indiscriminately  draw  one  of  ten  cards. 
Each  card  has  six  multiple  choice  questions,  four  of  which 
the  applicant  must  answer  correctly.”  Confining  itself  to 
the  allegations  of  the  complaint,  the  District  Court  did 
not  pass  upon  the  validity  of  the  new  test,  but  did  take 
it  into  consideration  in  formulating  the  decree.17  The 
court  found  that  past  discrimination  against  Negro  appli¬ 
cants  in  the  21  parishes  where  the  interpretation  test  had 
been  applied  had  greatly  reduced  the  proportion  of  poten¬ 
tial  Negro  voters  who  were  registered  as  compared  with 
the  proportion  of  whites.  Most  if  not  all  of  those  white 
voters  had  been  permitted  to  register  on  far  less  rigorous 
terms  than  colored  applicants  whose  applications  were  re¬ 
jected.  Since  the  new  "citizenship”  test  does  not  provide 
for  a  reregistration  of  voters  already  accepted  by  the  regis¬ 
trars,  it  would  affect  only  applicants  not  already  regis¬ 
tered,  and  would  not  disturb  the  eligibility  of  the  white 
voters  who  had  been  allowed  to  register  while  discrimina¬ 
tory  practices  kept  Negroes  from  doing  so.  In  these  21 
parishes,  while  the  registration  of  white  persons  was  in¬ 
creasing,  the  number  of  Negroes  registered  decreased  from 
25,361  to  10,351.  Under  these  circumstances  we  think 

17  Like  the  District  Court,  we  express  no  opinion  as  to  the  consti¬ 
tutionality  of  the  new  “citizenship”  test.  Any  question  as  to  that 
point  is  specifically  reserved.  That  test  was  never  challenged  in  the 
complaint  or  any  other  pleading.  The  District  Court  said  “we  re¬ 
peat  that  this  decision  does  not  touch  upon  the  constitutionality  of 
the  citizenship  test  as  a  state  qualification  for  voting."  225  F.  Bupp., 
at  397.  The  Solicitor  General  did  not  challenge  the  validity  of  the 
new  test  in  this  Court  either  in  briefs  or  in  oral  argument,  but  instead 
recognized  specifically  that  that  issue  was  not  before  us  in  this  case. 
And  at  oral  argument  in  this  Court  the  attorney  for  the  United  States 
stated  that  the  Government  baa  pending  in  a  lower  court  a  new  suit 
challenging  registration  procedures  in  Louisiana  "under  the  new 
regime,”  i.  e.,  employed  subsequent  to  the  invalidation  of  the  inter¬ 
pretation  test  in  this  case.  The  new  "citizenship”  test,  he  said,  "is 
simply  not  an  issue  in  this* proceeding  and  was  not  invalidated  in  the 
lower  court  and  we  am  not  here  challenging  it." 
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that  the  court  was  quite  right  to  decree  that,  as  to  persons 
who  met  age  and  residence  requirements  during  the  years 
in  which  the  interpretation  test  was  used,  use  of  the  new 
"citizenship’'  test  should  be  postponed  in  those  21  parishes 
where  registrars  used  the  old  interpretation  test  until 
those  parishes  have  ordered  a  complete  reregistration  of 
voters,  so  that  the  new  test  will  apply  alike  to  all  or  to 
none.  Cf.  United  States  v.  Duke ,  332  F.  2d  759, 769-770 
(C.  A.  5th  Cir.). 

It  also  was  certainly  an  appropriate  exercise  of  the  Dis¬ 
trict  Court's  discretion  to  order  reports  to  be  made  every 
month  concerning  the  registration  of  voters  in  these  21 
parishes,  in  order  that  the  court  might  be  informed  as  to 
whether  the  old  disoriminatoiy  practices  really  had  been 
abandoned  in  good  faith.  The  need  to  eradicate  past  evil 
effects  and  to  prevent  the  continuation  or  repetition  in 
the  future  of  the  discriminatory  practices  shown  to  be 
so  deeply  engrained  in  the  laws,  policies,  and  traditions 
of  the  State  of  Louisiana,  completely  justified  the  District 
Court  in  entering  the  decree  it  did  and  in  retaining  juris¬ 
diction  of  the  entire  case  to  hear  any  evidence  of  discrim¬ 
ination  in  other  parishes  and  to  enter  such  orders  as 
justice  from  time  to  time  might  require. 

Affirmed. 

Mr.  Justice  Harlan  considers  that  the  constitutional 
conclusions  reached  in  this  opinion  can  properly  be  based 
only  on  the  provisions  of  the  Fifteenth  Amendment.  In 
all  other  respects,  he  fully  subscribes  to  this  opinion. 
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Senator  Hruska,  Mr,  Perez,  you  have  stated  in  your  testimony  a 
little  bit  ago  that  there  was  a  violation  of  section  5  of  article  1  of  the 
Constitution*  and  I  presume  you  refer  to  the  language  therein  reading 
this  way: 

Each  lioiiae  shall  be  the  judge  of  the  election  a,  returns  and  qualifications  of  ks 
own  members, 

Mr*  Perez,  Yes*  sir. 

Senator  Hruska*  I  take  it  further  that  you  have  reference  to  section 
9-E  when  you  say  that  this  act  violates  that  part  of  our  Constitution. 
That  is  the  one  which  authorizes  the  Federal  court  to  issue  an  order 
enjoining  certification  of  the  results  of  the  election  ? 

Mr.  Perez,  Yes,  sir. 

Senator  Hruska.  Let  me  ask  you,  Mr.  Perez,  if  section  2  of  the  15th 
amendment  would  not  be  the  basis  for  the  concluding  section  0~E  in 
the  bill  that  we  are  now  considering,  and  that  section  2  reads : 

The  Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation, 

Mr.  Perez,  That  certainly  does  not  imply  the  right  to  tie  up  elections 
and  to  take  away  from  the  Senate  and  the  House  the  right  to  be  the 
judge  of  elections  returns  and  qualifications  of  its  own  members.  It 
never  has  been  construed  that  way  and  could  not  logically  be  construed 
that  way,  sir. 

But  the  reason  why  I  cited  section  6  of  article  1  was  because  from  a 
practical  standpoint,  when  a  case  gets  into  court,  it  could  be  tied  up 
months  and  months,  a  year  or  more  before  final  adjudication*  In  the 
meantime,  where  does  Congress  stand  with  its  authority  and  with  its 
right  to  be  the  sole  judge  of  the  election  returns  and  qualifications  of 
its  own  members,  when  six  senators  next  timp  in  next  year’s  election 
could  be  held  up  in  such  litigation  without  a  certification  of  a  certificate 
of  election.  They  could  not  appear  before  the  Congress  to  be  recog¬ 
nized.  - 

The  Congress  would  have  no  right  under  this  legislation,  this  pro¬ 
posed  legislation,  to  judge  as  to  the  election  and  returns  and  qualifica¬ 
tions  until  it  has  a  certificate  of  election*  That  certificate  would  be 
enjoined. 

That  is  what  I  mean.  I  think  it  is  very  clear. 

Senator  Hruska.  And  it  is  your  thought  that  section  2  of  article  15 
would  not  reach  so  far  ? 

Mr.  Perez,  Absolutely,  no,  sir. 

Senator  Hruska.  As  to  have  Congress  empowered  to  legislate  in  such 
a  way  that  would  transgress  section  6  J 

Mr,  Perez.  Absolutely,  sir,  because  any  person,  any  person  could  file 
complaint  that  his  vote  was  not  counted,  and  an  injunction  could  be 
issued.  He  would  not  have  to  allege  that  his  vote  or  any  vote  would 
change  the  result  of  the  election  as  is  required  by  State  law  in  any 
election  contest. 

It  must  be  alleged  that  these  illegal  votes,  these  disqualified  votes, 
if  cast  out,  these  illegal  votes  if  counted  would  change  the  result  of  the 
election.  Not  here. 

Any  moron*  any  person  could  complain  to  a  Federal  attorney  under 
this  bill,  (<I  have  been  interfered  with  in  my  right  to  vote.  Somebody 
attempted  to  interfere.  My  vote  was  not  counted,” 
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Bingo,  an  injunction  is  issued  by  an  accommodating  Federal  court 
under  authority  of  the  Department  of  Justice.  And  the  Senators’  and 
the  Congressmen’s  election  returns  are  bottled  up  and  no  certificate  is 
issued*  It  cannot  get  to  the  House*  It  cannot  get  to  the  Congress  so 
that  Congress  can  exercise  its  constitutional  right  to  be  the  judge  of 
the  election  and  the  returns  of  one  of  its  own  members. 

Senator  Hruska,  Mr*  Perez,  if  an  injunction  were  issued  pursuant 
to  section  9,  do  you  think  the  Congress  would  be  bound  by  it  and  that 
they  would  heedf  that  injunction  order? 

Mr*  Perez.  Necessarily  so,  sir,  because  from  a  practical  standpoint, 
from  the  mechanics  of  the  thing,  no  election  certificate  would  be  issued 
from  that  State  or  that  district  as  to  the  election  of  a  Senator  or  Con¬ 
gressman.  The  injunction  would  prevent  them  from  issuing  a  certifi¬ 
cate  of  election. 

Senator  Hruska.  And  it  is  your  thought  that  until  a  certificate  is 
issued,  that  neither  House  of  the  Congress  acquires  jurisdiction  over 
the  election  ? 

Is  that  your  point  ? 

Mr*  Perez,  I  say  that,  yes,  sir,  definitely. 

Senator  Hruska.  There  are  several  of  these  sections,  you  know, 
Mr*  Perez,  that  are  under  consideration  for  amendment  and  for  re¬ 
vision,  and  I  wanted  to  bring  this  point  out  as  clearly  ns  I  could  so  that 
we  would  understand  the  basis  for  your  objection, 

Mr,  Perez,  My  basis  is  strictly  constitutional.  If  I  had  the  privilege 
of  making  one  suggestion  for  amendment,  do  you  know  what  it  would 
be? 

Senator  Hruska,  I  have  an  idea, 

Mr.  Perez*  I  would  strike  out  lines  1  and  2  “Be  it  enacted  by  the 
Senate  and  House  of  Representatives  of  the  United  States.” 

Senator  Hruska.  That  was  my  first  question,  Mr.  Perez,  but  I  did 
not  express  it, 

Mr.  Perez.  I  would  strike  out  the  enacting  clause. 

Senator  Hruska*  Thank  you  very  much. 

Mr.  Perez*  Thank  you,  Senator. 

The  Chair  wan.  Senat  or  Javits? 

Senator  Javits.  Mr.  Perez,  I  have  not  been  here  throughout  your 
testimony,  so  that  if  I  ask  anything  which  you  have  already  answered, 
I  hope  that  you  will  state  that,  I  have  had  other  problems  and  other 
responsibilities  in  other  committees  today.  I  was  interested,  though, 
in  the  fact  that  a  great  deal  of  your  testimony  is  philosophical  and 
sociological,  and  so  I  hope  you  will  answer  this  question. 

Do  you  think  it  is  good  for -the  United  States  for  approximately 
3  to  4  percent  of  the  Negroes  to  be  voting  and  not  more  in  your 
particular  parish? 

Mr.  Perez.  It  is  not  a  question  of  whether  it  is  good  or  whether 
it  is  bad* 

This  bill  naturally  would  avoid  any  effort  on  the  part  of  Negroes  to 
register.  They  would  not  be  registered  under  this  bill*  They  would 
be  listed.  They  might  be  given  numbers,  but  they  would  be  listed. 
That  is  not  registration.  But  under  that  they  would  be  given  the  right 
to  vote* 

Now  that  implies  in  itself  that  those  who  perfected  this  bill  and 
who  are  responsible  for  that  provision  realize  that  the  Negroes  do  pot 
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have  sufficient  interest  in  language  or  enough  numbers  to  go  and 
register  on  their  own*  They  have  to  be  listed. 

Senator  Jayitb.  I  gnther  that,  Negroes  in  your  parish  pay  taxes  like 
white  people,  do  they  not? 

Mr.  Perez,  Oh,  I  tell  you  we  have  the  lowest  tax  rate  in  the  State* 
and  there  are  not  10  percent  of  property  holders  in  Plaquemines  that 
pay  a  property  tax*  I  would  any  there  is  not  but  a  handful  of  Negroes 
that  pay  taxes  of  any  kind. 

Senator  Javitb.  you  make  every  effort  to  collect  taxes  whether  it 
is  from  white  or  Negro,  do  you  not,  when  they  are  due? 

Mr,  Perez*  Oh,  yes,  but  as  I  say,  we  have  the  lowest  tax  rate  in  the 
State,  and  we  have  a  homestead  tax  exemption  of  $2,000,  and  I  did 
not  check  the  figures,  but.  in  the  10  percent  of  the  property  holders, 
including  corporate  pioperty  bowel's  who  pay  property  tax,  I  dare* 
say  that  not  100  Negroes  in  Plaquemines  Parish  pay  taxes,  property 
taxes* 

Senator  Javitb.  Do  you  think  that  it  is  the  function  of  government 
to  encourage  people  to  vote ! 

Mr.  Perez*  Well,  we  do  everything  in  a  general  way  to  encourage 
people  to  register*  I  remember  the  New  Orleans  newspapers  pub¬ 
lishing  paid  ads  reminding  people  that  there  are  only  a  certain  num¬ 
ber  of  days  left  to  register,  and  the  importance  of  registering  to  vote 
and  the  duties  of  the  citizen  to  register  and  vote,  and  that  is  a  common¬ 
place  tiling*  The  newspapers  are  just  full  of  it*  But  they  do  not 
respond. 

Senator  Javits*  You,  I  gather,  sir,  are  an  important,  or  at  least 
you  are  a  political  leader  or  your  parish,  are  you  not?  You  have  been 
for  many  years? 

Mr*  Perez*  Well,  I  would  say  that  I  have  held  local  office,  and  I 
am  strictly  a  local  government  man  since  December  of  1919*  I  think 
that  is  so,  out  I  think  we  have  made  a  record  of  which  we  can  be -justly 
proud. 

Senator  Javits*  Have  you  ever  undertaken  any  activities  to  en¬ 
courage  whites  to  vote  ? 

Mr,  Perez.  Yes,  sir*  . 

Seantor  Javits,  Of  what  character? 

Mr.  Perez*  Sir? 

Senator  Javits,  Of  what  character! 

Mr.  Perez*  Well,  we  have  an  organization,  and  that  organization 
contacts  their  friends  and  asks  them  to  go  -and  register.  That  is  the 
usual  activity,  .  , 

Senator  Javits.  Has  that  been  done  by  your  organization  with 
respect  to  Negroes  at  any  time! 

Mr,  Perez*  No,  and  I  gave  the  reason  why  we  personally  do  not 
canvass  and  encourage  Negroes  to  register* 

We  leave  them  on  their  own.  If  they  register,  it  is  all  right.  And 
I  do  not  know  whether  you*were  here  when  I  gave  my  reason  for  it. 

The  Chairman.  No,sir;  he  was  not  here* 

Mr*  Perez*  The  reason  for  that  is,  Senator,  that  it  is  customary ;  it 
is  traditional  among  the  Negro  voters  that  they  have  certain  leaders, 
principal  preachers,  and  around  election  time  these  preachers  are 
pretty  adept  at  shaking  down  candidates.  They  will  go  to  one,  they 
will  go  to  the  other  and  they  want  a  price  from  one  and  a  price  from 
the  other.  Of  course  we  do  not  like  to  be  involved  in  bribing  voters. 
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In  my  parish,  ns  I  say,  for  40  years  I  have  had  a  standing  cash 
reward  of  $1,000  for  anyone  who  gives  information  that  would  lead 
to  the  arrest  and  convict  ion  of  anybody  for  vote  buying* 

I  will  say  that  my  parish  is  as  clean  as  any  unit  of  government  can 
be  from  that  standpoint. 

Senator  Javits,  So  that  this  activity  which  you  describe  does  not 
take  place  in  your  parish  I 


alone? 

Mr*  Perez.  They  are  on  their  own ;  yes,  sir*  • 

Senator  Javits.  You  do  not  encourage  them  to  vote.  You  do  not 
discourage  them  .  You  do  nothing  about  it? 

Mr*  Perez.  That  is  correct,  sir,  and  the  Federal  court  so  found  in 
a  contested  suit  brought  by  tne  Attorney  General  against  our  parish 
registrar  of  voters* 

Senator  Javits.  You  do  encourage  white  people! 

Mr,  Perkz,  Yes, sir;  I  do. 

Senator  Javit&,  Did  you  ever  consider  it  the  duty  of  citizenship  to 
encourage  all  people  to  vote! 

Mr.  Perez.  I  do  not  think  it  is  incumbent  upon  us  to  encourage  those 
whom  we  think  would  not  be  good  voters. 

Senator  Jayits.  Do  you  think  a  condition  of  immorality  among 
Negroes  is  of  a  character  which  communicates  itself  to  the  whole 
community  so  that  it  is  advisable  to- - 

Mr*  Perez.  I  do  not  say  that  it  affects  the  white  people  but  it  does 
affect  the  Negro  community  and  very  much  so* 

I  remember  just  recently  we  took:  a  little  census,  a  partial  census. 
We  wanted  to  see  how  many  people  were  employed,  for  instance.  Our 
census  taker  came  back  and  snowed  me  one  case  where  a  Negro  woman 
had  21  children  and  11  fathers  of  21  children,  ai^d  that  is  an  exceptional 
case  maybe,  but  that-  is  the  usual  run  of  things. 

Senator  Javits.  Do  you  not  think  it  would  contribute  to  the  health 
and  prosperity  of  your  community  if  that  situation  was  improved? 

Mr.  Perez,  I  will  tell  you  what  we  are  doing  to  try  to  improve  it 
sir,  and  we  are  the  only  ones  doing  it  in  the  whole  United  States,  and 
I  say  it  without  question*  We  have  the  finest  schools.  We  spent  12 
and  a  half  million  dollars  in  building  modem  schools  for  our  Negroes 
and  whites.  We  offer  scholarships,  sir.  We  spent  over  $50,000  a  year 
to  give  scholarships  to  encourage  Negroes  ana  whites  alike,  graduates 
of  our  high  schools,  to  go  to  college  and  I  daresay  the  State  of  New 
York  or  Illinois  or  any  other  State  in  the  Union  does  not  do  it. 

We  have  stepped  up  our  scholarship  program  to  offer  as  much  as 
$400  for  any  of  our  nigh  school  graduates  taking  physical  science, 
engineering,  medicine,  and  if  they  made  grades  of  an  average  of  3 
out  of  a  possible  3.5,  we  double  it.  If  they  make  a  2.6  average  out  of 
ft  possible  3.6,  we  give  them  a  60-percent  bonus. 

That  is  the  type  parish  government  we  operate. 

Senator  Javicp.  Wouldyou  say  that  the - 

Mr,  Perez.  That  is  for  every  school  year. 

Senator  Javits,  Would  you  say  that  the  educational  level  of  the 
Negro  community  in  your  parish  liae  risen  in  the  last  10  years? 

Mr,  Perez.  Oh,  undoubtedly  it  has. 
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Senator  Javits,  Has  risen  markedly? 

Mr,  Perez,  But  I  can  tell  you,  sir,  that  immorality  exists 
among  our  Negro  teachers.  We  have  had  to  fire  a  principal  who  had 
an  affair  with  n  schoolteacher ;  a  schoolteacher,  a  graduate  of  one  of 
our  Negro  universities  had  to  get,  what  is  it  called,  marital  leave  and 
the  superintendent  said  “I  didn’t  know  you  were  married,”  She  said, 
“I  ainx,  but  I  expect  to  be  after  the  child  is  born,” 

And  that  kina  of  stuff.  This  morality  idea  is  just  foreign  to  them. 
Senator  Jayits.  As  the  educational  level  has  risen,  has  the  extent 
of  Negro  voting  risen ! 

As  the  educational  level  has  risen,  I  gather  from  what  you  say  that 
the  percentage  of  Negro  voting  has  not  risen, 

Mr,  Perez.  We  have  a  very  .small  percentage  of  our  Negroes  who 
are  registered,  because  they  have  not  made  any  effort  to  register. 
Senator  Javttb.  Even  those  who  have  become  educated  f  You  say 
that  is  true  even  of  those  ? 

Mr.  Perez.  Isay  that  generally ,  yes,  sir. 

I  will  tell  you  of  the  experience  that  we  had  in  this  suit  which  the 
Attorney  General  brought  against  our  registrar. 

There  were  41  Negroes  who  had  not  passed  the  registration  tests 
and  the  court  ordered  the  registrar  to  notify  them  to  come  to  the  court¬ 
house  and  be  registered.  The  registrar  complied,  wrote  these  41 
Negroes,  and  I  say  there  were  not  15  percent  or  them  who  responded, 
who  even  came  back  to  try  and  register. 

Now  those  are  not  conditions  resulting  from  intimidation,  coercion, 
discrimination  or  anything,  sir,  because  the  court  so  found,  and  the 
Attorney  General’s  Office  sent  us  I  think  a  dozen  assistants  down  there 
at  the  cost  of  thousands  of  dollars  to  try  to ‘prove  something.  They 
did  not  like  Perez.  They  were  going  to  prove  something.  And  they 
did  not  prove  a  thing, 

Senator  Javits.  From  discriminatory  testing  you  say  it  was  not 
attributable  to  any  of  those! 

Mr.  Perez.  Yes,  sir. 

The  court  found  that  the  registrar  deputy  helped  some  white  people 
and  also  helped  some  Negroes  to  register. 

Senator  JAvxm  Have  any  white  people  been  barred  from  voting 
because  of  immorality  ! 

Mr.  Perez.  I  can  tell  you  I  am  sure  as  many  or  more  white  people 
were  denied  registration  because  they  failed  to  qualify  than  Negroes 
were  turned  down. 

Senator  Javits.  X  asked  about  immorality. 

Mr.  Perez.  I  understand  your  question,  sir.r 
Senator  JXvira  If  I  may  finish  my  question, 

Mr.  Perez.  Pardon  me. 

Senator  Javus,  I  understood  from  you  that  you  did  not  feel  as  a 
leader  that  you  had  any  reason  to  encourage  Negroes  to  vote  because 
of  their  immorality.  Well,  I  am  just  trying -to  find  out  whether  you 
felt  the  same  way  about  white  people  who  were  immoral, 

Mr,  Pesez.  There  is  no  prevalent  immorality  among  our  white 
people.  There  is  no  tendency  for  white  people  to  sell  their  votes. 
Senator  Jayits.  That  is  a  finding  of  fact  which  you  haVe  made! 
Mr.  Perez.  I  must  finish  my  answer,  if  you  will  pardon  me. 
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I  would  say  that  there  is  not  a  single  Negro  who  was  turned  down 
from  registration  because  of  immorality  and  I  do  not  know  of  any 
white  person  who  was  turned  down  either.  Now  that  is  an  answer 
to  your  question.  Not  one,  either  Negroes  or  whites. 

Senator  Javits,  Thank  you. 

The  Chairman.  Judge,  I  want  to  ask  you  one  question  and  then 
we  will  go  to  another  subject. 

You  have  three  classes  of  schools  hi  Plaquemines  Parish,  do  you 
not! 

Mr.  Perez.  Schools? 

The  Chairman,  Yes,  three  schools. 

Mr,  Perez.  We  have  public  schools.  We  have  the  Negroes,  we  have 
the  whites.  They  are  all  modem  schools.  We  spent,  as  I  say,  $12,5 
million. 

The  Chairman.  Do  you  not  recognize  three  castes? 

Mr,  Perez.  Oh,  I  see  what  you  mean.  As  a  matter  of  fact,  if  this 
is  what  you  mean,  Senator,  and  I  think  it  would  be  revealing  to  the 
Senator  from  New  York  as  well. 

You  see,  we  have  two  classes  among  Negroes.  The  light  colored 
and  mulattoes  will  not  associate  with  the  black  Negroes,  I  can  tell 
you  for  a  fact  that - 

The  Chairman,  I  want  to  ask  you  the  question. 

There  are  schools  for  whites  ? 

Mr,  Perez.  Yes,  sir. 

The  Chairman.  Schools  for  mulattoes,  and  schools  for  Negroes ;  is 
that  correct? 

Mr,  Perez.  Yes,  sir. 

The  Chairman.  Now,  that  is  three  different  schools,  school  systems. 

Were  the  mulatto  schools  and  the  Negro  schools  integrated  ? 

Mr.  Perez,  No,  sir. 

As  a  matter  of  fact,  we  offered  to  set  up  a  separate  school  for  mulat¬ 
toes  in  the  lowest  section  on  the  west  side  because  mulattoes  would 
not  go  to  school  with  Negroes.  We  had  a  $1.5  million  school  that 
we  built  for  the  Negroes,  We  fitted  up  a  two-room  place  and  said 
all  right,  mulattoes,  if  you  do  not  want  to  go  to  the  Negro  schools 
we  will  give  you  a  couple  of  teachers  and  bring  your  children  over 
here. 

We  made  them  an  offer.  In  another  place  further  above  at  City 
Price.  The  mulattoes  would  not  go  to  school  with  the  Negroes  there, 
so  there  is  a  Baptist  preacher  who  operates  a  school  for  mulattoes. 
And  that  is  the  way  it  goes. 

At  Pointe  Ala  Hache  we  have  a  school  the  police  had  to  knock  down 
two  extra  doors,  the  middle  door  for  the  whites  on  the  right,  for  the 
mulattoes,  on  the  left  for  the  dark  Negroes.  They  would  not  even 
sit  in  the  same  pews  in  church,  the  mulattoes  and  the  Negroes. 

Now  that  is  something  that  you  people  here  do  not  understand. 
There  is  a  caste  among  them.  They  are  separate.  And  we  certainly 
do  not  make  any  effort  to  bring  that  situation  about.  And  it  has  been 
existing  a  long  time. 

I  remember  when  I  was  a  young  fellow  and  my  father  hired  a  young 
mulatto  boy  as  his  chauffeur.  And  he  took  his  cousin  who  was  rather 
dark  to  a  mulatto  dance  down  at  City  Price  and  they  beat  the  stew 
out  of  him  and  ran  him  out  of  the  dancehall  because  he  was  black. 


,  U1U  U 


And  that  is  the  way  it  goes.  No  act  of  Congress  is  going  to  change 
that. 

The  Chairman.  Any  further  questions  ? 

Judge,  yon  have  made  a  very  fine  statement  and  raised  some  ques¬ 
tions  that  this  committee  has  got  to  give  consideration  to*  I  want 
to  thank  you,  sir, 

Mr,  Perez,  Tliank  you,  gentlemen. 

The  Chairman.  We  will  recess  now  until  10:30  in  the  morning. 
Tomorrow  we  will  have  an  assistant  attorney  general  of  Georgia  whose 
name  I  do  not  know.  We  will  have  the  Chairman  of  the  Civil  Serv¬ 
ice  Commission. 

(Whereupon,  at  4 :3t>,  p.m,  the  committee  adjourned*  to  reconvene  at 
10 :30  a.m,,  Wednesday, March  31, 1&65,) 
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U;S.  Senate, 

Committee  on  the  Judiciary, 

Washington^  D*C. 

The  committee  met,  pursuant  to  recess,  at  10:45  a.m.,  in  room  2228, 
New  Senate  Office  Building,  Senator  James  O.  Eastland  (chairman) 
presiding* 

Present:  Senators  Eastland  (chairman),  Ervin,  Hart,  Kennedy 
of  Massachusetts,  Bftyh,  Dirksen,  Fong,  and  Javits, 

Also  present :  Palmer  Lipscomb,  Robert  B.  Young,  Thomas  B*  Coh. 
lins,  professional  staff  members  of  the  committee* 

The  Chairman.  The  hearing  will  be  in  order. 

Here  is  a  statement  from  the  Honorable  Richard  J,  Hughes,  Gov¬ 
ernor  of  the  State  of  New  Jersey.  It  will  be  placed  in  the  record. 

(The  statement  of  Governor  Hughes  follows :) 


State  of  New  Jebset 
Office  of  the  Govebncb, 

Trenton,  March  £tf,  1965. 

Hon.  James  O.  Eastland, 

Senate  Ojjlee  Building, 

Washington,  D*C, 

Dear  Senatob  Eastland;  Because  of  the  Intense  Interest  of  the  people  of 
New  Jersey  in  the  Voting  Rights  Act  of  1965  now  before  the  House  Judiciary 
Committee,  1  respectfully  submit  the  attached  statement  which  expresses  my 
views  on  the  subject  as  chief  executive  of  this  State. 

Thanh  you  for  your  consideration. 

Sincerely  yours, 


Richard  J.  Hughes;  Governor 


State  or  New  Jesset,  L 
Office  of  the  Governor, 
Trenton,  March  £0,  1965* 

This  Nation  was  bom  In  a  Revolution  which  sought  to  achieve  human  rights. 
It  engaged  In  a  bloody  Olvll  War  to  guarantee  that  no  American,  would  ever 
again  be  treated  as  a  piece  of  property,  but  as  the  human  repository  of  a  divine 
spark.  Two  great  wars  around  the  globe  were  fought  to  make  the  world  safe  for 
democracy,  ydt  the  right  to  vote — the  essence  of  democracy — Is  challenged  In 
Alabama  and  other  areas  today. 

The  history  of  the  franchise  In  this  Republic  Is  a  history  of  the  progressive 
removal  of  one  artificial  limitation  after  another  on  the  right  to  vote.  In  post* 
revolutionary  America  the  property-holding  limitation  was  removed.  In  the  mld- 
Ifitb  century  the  right  to  vote  was  granted  to  former  slaves.  In  our  own  time, 
women's  suffrage  was  formally  ratified  apd  restrictions  such  as  literacy  tests 
or  poll  taxes  are  gradually  falling  by  the  wayside. 

In  making  strenuous  efforts  to  Implement  fully  the  15th  amendment  to  the 
Constitution  In  the  civil  rights  crisis  before  us,  the  Congress,  by  considering  the 
voting  rights  bill  of  1965,  takes  a  logical  step  forward  In  keeping  with  the  stated 
Ideals  of  this  country,  and  comes  closer  to  a  fuller  measure  of  freedom  for  all 
Its  citizens.  The  right  to  vote  In  a  democracy  Is  not  divisible  on  the  basis  of 
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class  or  color  or  race  If  universal  suffrage  Is  to  have  any  meaning,  The  Negro 
American  citizen  cannot  and  will  not  be  excluded  from  our  birthright  of  freedom 
and  equality  of  opportunity. 

New  Jersey  proudly  places  Itself  In  that  tradition  otf  freedom  and  the  expanded 
franchise.  In  this  century  there  has  not  been  one  case  on  record  of  the  denial 
of  voting  rights  to  any  citizen  of  this  fttate  because  of  color  or  race.  And  New 
Jersey  today  probably  has  the  moot  liberal  voting  laws  of  any  State  In  the 
Nation. 

Any  neroon,  resident  In  the  State  for  (1  months  and  In  the  county  for  40  days 
before  an  election,  may  register  to  vote  if  he  is  not  mentally  incompetent  or  hag 
not  been  convicted  of  a  crime  specified  in  the  voting  statute. 

Modt  important,  voting  registration  in  New  Jersey  is  permanent  as  long  as  the 
voter  casts  his  ballot  in  at  least  one  election  during  a  consecutive  4-year  period. 
If  he  does  not,  his  permanent  registration  lapses  and  he  must  then  reregister. 

Blind  or  otherwise  physically  Incapacitated  persons  may  register  in  their 
homes.  Those  who  cannot  read  or  write  may  register  by  making  a  mark  In  the 
presence  of  witnesses.  Residents  who  Are  registered  to  vote  traveling  or  living 
temporarily  outside  the  State  or  the  country  may  vote  by  absentee  ballot.  In 
addition,  qualified  members  of  the  Armed  Forces  from  New  Jersey,  wherever 
they  be  Stationed,  are  considered  registered  upon  making  application  for  an 
absentee  ballot. 

The  appeal  to  local  Initiative  has  been  stressed  In  many  counties  by  the  estab¬ 
lishment  of  mobile  registration  centers  which  offer  evening  opportunities  to 
register  In  one’s  own  residential  area. 

Central  election  offices  In  New  Jersey  are  also  open  for  registration  on  an 
average  of  150  working  days  every  year.  We  encourage  not  only  the  acts  of 
registration  and  voting  hut  an  understanding  of  the  candidates  and  the  Issues 
at  otake.  Before  every  primary  and  regular  election,  each  New  Jersey  County 
Board  of  Elections  must  send  a  sample  election  ballot  to  every  registered  voter 
In  that  couirty.  In  this  manner  the  electorate  becomes  familiar  with  candidates 
and  public  questions  In  advance  of  the  election,  and.  In  addition,  the  sample  bal¬ 
lot  serves  to  keep  voter  lists  up  to  date  and  aids  In  the  prevention  of  election 
fraud. 

Notwithstanding  this  record,  I  am  not  unmindful  that  there  are  aspects  of  the 
New  Jersey  election  laws  which  could  and  Should  be  further  liberalized  to  assure 
the  greatest  possible  participation  In  our  election  process.  I  intend  to  press  for 
such  further  reforms  In  New  Jersey,  especially  in  the  area  of  registration.  These 
reforms  would  go  far  beyond  what  is  required  In  the  act  under  your 
consideration. 

Thus,  In  urging  that  your  eommttte  adopt  the  Voting  Rights  Act  of  1905,  New 
Jersey  does  not  ask  you  to  go  beyond  the  bounds  of  reason  or  to  exercise  partisan 
political  power.  New  Jersey  Is  a  State  which  under  Its  liberal  voting  laws  has 
elected  Democratic  and  Republican  Governors,  legislatures,  Congressmen,  and 
Senators.  We  believe  in  letting  the  people  choose  for  themselves;  And  we  also 
believe  that  everyone  must  be  given  that  opportunity  to  choose  whatever  his 
color  or  his  race  or  his  ethnic  background. 

Speaking  for  the  overwhelming  majority  of  the  people  of  this  State,  I 
respectfully  urge  you  to  adout  and  Implement  the  Voting  Rights  Act  of  1995. 

Richard  J.  Hughes,  Governor. 

Thu  Chairman,  Here  are  sundry  letters, that  will  be  copied  into  the 
record.  r 

(The  letters  referred  to  follow:) 

March  20, 1965. 

Hon.  John  T.  Connor, 

SecrttarVi  Department  of  Commerce, 

Washington,  D.C, 

Please  supply  the  Senate  Judiciary  Committee  with  all  statistics  that  yon  have 
prepared  and  submitted  to  the  Civil  Rights  Commission  and  all  other  information 
that  you  may  have  available  pursuant  to  title  8  of  the  Civil  Rights  Act.  1904, 
Public  Law  88-352,  wherein  you  were  directed  to  conduct  a  survey  and  to  compile 
registration  In  voting  statistics  In  such  geographic  areas  as  may  be  recommended 
by  the  Commissioner  on  Civil  Rights,  etc. 
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Time  Is  of  the  essence  since  hear  Jugs  start  Tuesday,  March  28,  In  the  Senate 
Judiciary  Committee  on  S.  1504,  the  President's  draft  bill  to  enforce  the  15th 
amendment  to  the  Constitution  of  the  United  States  and  the  committee  la  in¬ 
structed  to  report  back  to  the  Senate  not  later  than  April  9. 

James  O.  Eastland, 

Chairman,  Senate  Committee  on  the  Judiciary. 


The  Seohetaby  of  Com  me  roe, 
Washington  D.O.,  March  £$,  1965. 

Hon*  James  O*  Eastland, 

Chairman,  Senate  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  DA 7, 


Deab  Mr*  Chairman  r  This  Is  in  reply  to  your  telegram  of  March  20  requesting 
data  relating  to  title  VIII  of  the  Civil  Rights  Act  of  1964. 

We  have  not  submitted  any  Information  to  the  Civil  Rights  Commission  pur¬ 
suant  to  title  VIII  nor  have  we  compiled  any  statistics  under  this  title. 

The  1964  act  directed  the  Secretary  of  Commerce  to  undertake  a  survey  to 
compile  registration  and  voting  statistics  In  areas  specified  by  the  Civil  Rights 
Commission*  The  Commission  requested  that  surveys  bo  undertaken  in  the 
States  of  Alabama,  Louisiana,  and  Mississippi,  and  noted  that  they  might  wish 
to  hare  surveys  In  other  selected  areas  at  a  later  date.  Accordingly,  an  appro* 
prlatlon  request  for  the  necessary  funds  was  submitted  as  part  of  the  1960 
(supplemental  budget  estimate.  Hearings  were  held  before  the  House  Appro¬ 
priations  Committee  on  February  15,  1965,  To  the  heat  of  our  knowledge  no 
action  has  yet  been  taken  on  this  request. 

If  I  can  be  of  further  assistance  In  this  matter,  please  let  me  know, 
Sincerely  yours, 

John  T,  Connob, 
Secretary  of  Commerce. 


Hon.  A.  Ross  Eoxleb, 

Director ,  Bureau  of  the  Census, 

Department  of  Commerce,  Washington,  D.C. 

Section  3(a)  of  S.  1564  provides  (lNo  person  shall  be  denied  the  right  to  vote 
in  any  Federal,  State,  or  local  election  because  of  his  failure  to  comply  with  any 
test  or  device,  in  any  State  or  In  any  political  subdivision  of  a  State  which 
(1)  the  Attorney  General  determines  maintained  on  November  1,  1964,  any 
test  or  device  as  a  qualification  for  voting,  and  with  respect  to  which  (2)  the 
Director  of  the  Census  determines  that  less  then  50  per  centum  of  the  persons 
of  voting  age  residing  therein  were  registered  on  November  1, 1964,  or  that  less 
than  50  per  centum  of  such  persons  voted  in  the  presidential  election  of  Novem¬ 
ber  1964" 

.  The  Senate  Judiciary  Committee  is  desirous  of  obtaining  from  you  the  entire 
number  of  persons  of  voting  age  who  were  residents  on  November  1,1964,  of 
every  State  and  the  entire  number  of  persons  of  voting  age  who  were  residents 
of  each  and  every  political  subdivision  of  such  State  on  November  1,  1964,  It 
would  also  like  to  be  supplied  with  the  total  number  of  individuals  of  voting 
Age  In  every  State  who  were  registered  to  vote  on  November  1,  1964,  and  the 
total  number  of  Individuals  In  each  and  every  political  subdivision  of  such  State 
who  were  registered  to  vote  on  November  1, 1964*  The  committee  further  requests 
that  you  supply  to  It  the  total  vote  that  was  cast  in  the  presidential  election  of 
November  1964  in  every  State  and  tbe  breakdown  of  the  vote  In  every  political 
subdivision  of  each  and  every  State* 

The  committee  will  commence  hearings  on  thta  bill  on  Tuesday,  March  23.  The 
Attorney  General  will  be  the  lead-off  witness  and  I  am  confident  that  the  com¬ 
mittee  will  wish  to  take  testimony  from  you  subsequent  to  that  of  the  Attorney 
General  or  other  Cabinet  members*  We  will  appreciate  it  If  you  hold  yourself 
in  readiness  for  such  appearance  and  supply  the  information  requested  above 
as  expeditiously  as  possible  since  the  Senate  la  requiring  that  the  bill  be 
reported  not  later  than  April  9, 

'  James  O.  Eastland, 

Chairman,  Senate  Committee  on  the  Judiciary. 
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C.S,  Department  of  Commerce, 

BUBEAU  OF  the  CENBUBt 
Washing ton-*  DJJ.t  March  gjf,  19ti& 

Hon.  James  O.  Eastland, 

Chairman,  Senate  Commit  tee  on  the  Judiciary, 

U.8.  Senate,  Washington  DjO. 

Deab  Mu  Chairman  :  In  response  to  your  telegram  of  March  22,  I  am  enclos¬ 
ing  a  table  showing,  by  States,  the  estimated  population  of  voting  age  as  of 

Population  of  voting  age  and  votes  cost  for  President,  November  ItHfj 

[Figure*  In  thousand*.  Population  base  Include*  Armed  Forced  In  State,  Voting  ago  Li  2l*ptus  for  a 
State*,  except  18-plu*  tor  Georgia  end  Kentucky,  IB-ptae  lor  Alaska,  and  20-pluB  lor  Howell] 


[  Based  on  unrounded  figure*. 

So urea:  Votes  east  compiled  by  Governraemtel  Affairs  Institute,  Washington,  D.OT,  from  official  State 
.  eporoei. 
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November  1.  HXS4,  the  number  of  votes  cast  for  Prerident  ip  A?®t’  *£? 

the  percentage  which  the  number  of  votes  cast  Is  of  the  population  of  voting 
In'ftcoordance  with  standard  census  procedure,  the  population^  »otlDgageta 
each  State  Includes  the  members'  of  the  Armed  Forces  of  voting  age  who  are 
rationed  in  that  State.  If  the  members  of  the  Armed  Forces 
in  the  population  o.  voting  age,  the  percentage  shown  for  Alaska  would  be  ©3 
instead  of  48,7.  However,  In.  no  other  State  In  which  the  percentage  is  below 
50  vroDlcl  the  removal  of  the  Armed  Forces  from  the  population  of  voting  age  raise 

^Weflt^compiUnr^iree  by  counties  showing  the  number  ofpersons  who  voted 
for  President  In  November  1064.  It  will  ho  several  days  before  that  work  ls 
completed.  We  will  transmit  the  figures  to  you  as  swn  as  possible.  However, 
we  do  not  have  available  estimates  of  the  number  of  persons  of  voting  ^e-  hy 
county  as  of  November  1064.  The  preparation  of  a  complete  set  of  such  esUmates 
would  require  several  mouths  and  additional  resources  Since  many  countlej 
clearly  are  above  or  below  the  60-percent  mark,  It  la  our  understanding  that 
detailed  estimates  may  bo  required  only  for  certain  counties.  ■ 

The  Bureau  of  the  Census  has  not  compiled  any  figures  on  registration.  These 
figures  are  not  readily  available  In  State  offices  and  a  grod  deal  ■ ^  work  would 
have  to  be  done  to  get  them  on  a  county  basis.  We  understand  that  the  Owl 
Bights  Commission  "has  assembled  some  figures  on  registration  by  counne»r 
though  in  some  instance*  these  figures  relate  to  an  earlier  date  than  November 

As  we  understand  the  wording  of  the  bill*  the  statistics  concerning  voting  are 
adequate  for  the  determinations  which  are  to  be  made.  If  fewer  than  50  percent 
of  the  voting  age  population  are  registered,  it  is  clear  that  fewer  than  00  percent 
would  have  voted,  except  in  those  cases  in  which  registration  is  not  required* 
On  the  other  hand,  even  though  more  than  ISO  percent  of  the  population  nr  voti 25 
age  was  registered,  the  provisions  of  the  bill  would  apply  if  fewer  than  00 

percent  voted*:  1  ,  t# ■  * 

We  will  be  glad  to  be  available  for  hearings  whenever  you  request  If  there  is 
further  assistance  that  we  can  render  in  this  connection,  please  let  us  know* 

Sincerely  yours,  A.  Boss  Eckler. 

Acting  Dlrw}tortBur4fnt  of  the  Veftsut* 


The  Chairman.  Mr.  Eckler? 

STATEMENT  OF  A.  BOSS  ECNLER,  ACTING  DIRECTOR,  BUREAU  OF 
TEE  CENSUS;  ACCOMPANIED  BY  DR.  CONRAD  TAETJBER  AND 
MR.  ZFETEB 

The  Chairman.  Mr.  Eckler,  you  are  Director  of  the  Bureau  of  the 
Census?  . 

Mr.  Eckler.  Acting  Director,  Mr.  Chairman, 

The  Chairman.  Will  you  identify  the  gentlemen  with  you ! 

Mr.  Eckler.  I  havB  with  me  Dr.  Conrad  Taeuber,  who  is  Assistant 
Director  in  charge  of  demographic  fields.  . 

The  Chairman.  You  may  proceed.  ,  .  ,  „ 

Mr.  Eckler.  Mr.  Chairman,  with  your  permission,  I  shall  reed  a 

brief  statement  and  then  be  available  for  questions.  ■ 

Under  the  provisions  of  the  Voting  Bights  Act  of  1965,  the_ Director 
of  the  Census  has  responsibility  for  determining  for  certain  States 
or  political  subdivisions  of  States  whether  less  than  50  percent  of  the 
persons  of  voting  age'  residing  therein  on  November  1,  1964,  were 
registered  on  that  date,  or  whether  less  than  50  percent  voted  in  the 
presidential  election  or  November  1964.  The  act  further  provides 
that  determinations  made  by  the'  Director  of  the  Census  under  this 
provision  shall  be  final  and  effective  upon  publication,  in  the  Federal 
Register. 


W©  are  prepared  to  undertake  the  responsibilities  involved  in  mak¬ 
ing  the  determinations  called  for  in  the  Voting  Eights  Act  of  1965* 
In  doing  so,  the  Census  Bureau  will  be  serving  in  its  usual  capacity  as 
a  technical  agency  and  not  in  any  sense  as  a  policy-making  or  policy- 
determining  agency.  In  this  respect,  our  role  would  be  similar  to 
that  established  in  the  legislation  providing  for  the  reapportionment 
of  the  Congress  each  10  years,  in  legislation  relating  to  clerk  hire 
of  Members  of  the  House  of  .Representatives,  in  title  VIII  of  the 
Civil  Rights  Act  enacted  last  year,  and  in  certain  other  legislation. 

We  welcome  this  opportunity  to  appear  before  this  committee,  and 
I  will  be  pleased  to  answer  questions  to  the  best  of  mv  ability  regard¬ 
ing  data  the  Bureau  would  expect  to  use  and  the  mepiods  that  would 
be  most  appropriate  in  the  discharge  of  our  responsibilities. 

Thanh  you,  very  much. 

The  Chairman  *  Do  you  have  the  population  of  voting  age  people 
of  the  counties  and  States  affected  by  this  bill  ? 

Mr*  Eckler.  No,  air,  we  do  not  for  the  date  of  November  1,  1964, 
We  would  have  that  information  for  the  date  of  the  last  decennial- 
census,  April  1, 1960* 

The  Chairman*  You  do  not  have  it  for  1964? 

Mr.  Eckler.  The  preparation  of  the  statements  for  1964  would  be 
work  that  is  still  to  be  done*  We  do  have  it  for  States* 

The  Chairman,  How  did  you  figure  it  ¥ 

Mr,  Eckler.  We  have  long  had  procedures  for  preparing  state¬ 
ments  of  the  population  at  dates  later  than  the  last  census.  There  is 
widespread  interest  in  what  has  happened  to  the  population  of  States, 
so  we  use  methods  which  have  been  developed  over  the  years,  taking 
account  of  changes  due  to  births,  changes  due  to  deaths,  changes  due 
to  internal  migration  of  population,  ' 

The  Chairman,  Well,  now,  those  are  estimates,  you  say? 

Mr.  Eckler*  Those  are  estimates  or  projections,  based  upon  the 
best  methods  that  we  know  how  to  use. 

Hie  Chairman.  Well,  it  is  an  estimate. 

Mr.  Eckler.  It  is  an  estimate* 

The  Chairman.  All  right,  now,  how  do  you  estimate? 

Mr.  Eckler.  How  do  we  estimate? 

The  Chairman.  Yes. 

Mr.  Eckler.  We  would  use — we  start  at  the  base  point  divided  by 
the  last  complete  census.  We  have  information  for  the  areas  on  the 
births  that  have  taken  place  since  that  tiniec  We  have  information  on 
the  deaths  that  have  occurred.  We  have  information  by  a  variety  of 
means  on  migrations  of  population, 

^  The  Chairman*  All  right,  how  do  you  get  those  estimates  on  migra¬ 
tion  of  population  ¥ 

Mr.  Eckler*  One  method  of  obtaining  this  would  be  through  the 
changes  in  the  school  attendance  of  the  population*  If  the  school 
attendance  figures  are  substantially  higher,  it  provides  an  occasion  of 
in-migration  into  that  area. 

We  also  make  use  of  certain  other  occasions  of  population  change  as 
we  have  improved  our  methods  for  this  work,  occasions  such  as  the 
motor  vehicle  registration,  the  vote  cast*  employment,  and  Other  occa¬ 
sions  of  population  change.  These  are  by  procedures  which  we  have 
developed  and  improved.^  They  have  enabled  us  to  get  very  useful 
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and  satisfactory  estimates  of  the  population  for  States  and  in  some 
smaller  areas. 

The  Chairman,  Senator  Ervin  I 

Senator  Ervin,  I  understand  that  you  are  compiling  a  record  of  the 
votes  of  each  county  in  the  United  States? 

Mr,  Egkleb,  Yea,  sir,  Mr.  Senator,  we  are  obtaining  that  informa¬ 
tion.  It  is  available  in  official  form  in  Washington,  The  Govern¬ 
mental  Affairs  Institute  has  long  been  active  in  assembling  the  official 
reports  from  the  States  on  the  vote  cast  for  counties  and  we  are  getting 
the  information  through  their  courtesy  and  we  expect  to  supply  to  the 
committee  in  response  to  the  chairman’s  request  information  on  that 
subject 

Senator  Ervin.  Do  you  not  know  that  there  are  two  States  out  of  the 
six  involved  which  would  be  covered  by  this  formula  in  this  bill; 
namely,  the  States  of  Mississippi  and  Virginia,  which  have  their  State 
elections  and  the  local  elections  in  odd  years  rather  than  the  presi¬ 
dential  years? 

Mr.  Eokler*  I  am  not  personally  acquainted  with  the  details  on  the 
voting  arrangements  in  the  several  States,  Mr,  Senator.  I  do  know, 
that  this  varies  from  State  to  State*  What  we  have  is  the  presidential 
vote,  vote  for  the  presidential  election,  in  1964. 

■  Senator  Ervin.  Where  do  you  live? 

Mr,  Kohler.  I  begyour  pardon  ¥ 

Senator  Ervin,  Where  is  your  home? 

Mr.  Ecklek.  New  York  State. 

Senator  Ervin.  But  you  live  in  the  District ! 

Mr.  Eokler.  That  is  right,  sir. 

Senator  Ervin*  I  thought  maybe  you  might  live  over  in  Virginia, 
That  is  the  reason  for  that  question,  I  know  that  Vimmia  has  its 
election  for  Governor  and  the  State  legislature,  all  local  offices,  in  odd 
years  and  not  in  the  presidential  year.  Do  you  believe  that  it  is  fair 
to  place  upon  Virginia  a  test  that  Applies  only  to  a  presidential  year 
when  nobody  is  running  except  candidates  for  President  and  candi¬ 
dates  for  U*S.  Senate  and  candidates  for  the  House  of  Representa¬ 
tives? 

Mr,  Eckler.  Mr.  Senator,  I  regard  that  as  something  which  the 
Attorney  General  ought  to  comment  on.  It  is  outside  of  my  compe¬ 
tence  to  comment  on  the  applicability  of  this  particular  feature. 

Senator  Ervin.  Well,  do  you  know  that  from  your  observation  that 
the  people  who  really  get  voters  to  come  out  to  vote  am  the  ones  run¬ 
ning  for  local  office?  They  are  the  ones  who  spend  the  time  and  en¬ 
ergy  and  the  money-to^getvoters  to  come  out  and  vote,  aren’t  they  ¥ 

Mr.  Eckleh.  Again,  I  think  it  is  outside  my  competence,  although 
it  would  seem  tome - 

Senator  Ervin.  That  is  within  the  competence  of  any  intelligent 
man. 

Mr,  Eoklbr,  It  would  seem  to  me  that  the  amount  of  interest  which 
attaches  to  a  presidential  election  is  extremely  great  and  that  this  is  an 
outstanding  event,  I  assume  that  these  other  Sections,  in  many  cases, 
have  extremely  important  local  issues  and  do  bring  ou;  a  great  deaf 
of  interest  and  a  great  deal  of  local  enthusiasm. 

The  Chairman.  Of  course,  you  know,  do  you  not,  that  the  vote  is 
gotten  out  by  the  local  candidates.  You  know  that,  do  you  not? 
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Mr.  Eckler.  I  assume  that — again,  I  am  not  an  expert  on  voting 
or  on  what  brings  out  the  vote*  iassume  that  in  some  cases,  the  local 
candidate  is  extremely  important.  Iti  other  cases,  a  Governor  may  be 
extremely  important,  it  may  be  an  important  fight.  It  seems  to  me  al¬ 
ways  the  President  is  an  important  election. 

Senator  Ervin.  Do  you  not  know  that  local  candidates  and  their 
friends  haul  people  out  to  their  polls.  You  never  saw  a  President 
haul  people  out  to  the  polls  on  election  day,  did  you  ? 

Mr*  Eckler.  No,  sir. 

Senator  Hart*  Mr.  Eckler,  for  your  comfort,  in  Michigan,  the  uni* 
formity  of  the  election  in  a  Presidential  year  brings  out  many  more 
people  than  in  the  off  year,  although  we  have  the  governor  running 
both  times. 

Mr.  Eckler*  I -believe  that  is  also  true  in  New  York  State. 

Senator  Kennedy*  Mr*  Eckler,  that  is  substantially  the  same  in 
Massachusetts*  ' 

Senator  Hart.  Mr.  Eckler,  you  are  familiar  with  the  charge  that 
would  be  imposed  upon  the  Bureau  of  the  Census  by  the  Senate  bill 
1564,  the  legislation  we  are  considering. 

Mr*  Eckler*  Yes,  sir,  Mr.  Senator* 

Senator  Hart*  It  would  require  that  you  determine  the  percentage 
of  persons  of  voting  age  residing  in  a  State  or  a  county  and  the  per¬ 
centage  of  persons  who  voted  in  the  November  election  last  year? 

Mr.  Eckler.  Yes,  sir. 

Senator  Hart*  Do  you  have  any  doubt  about  the  capacity  of  the 
Bureau  accurately  to  report  those  figures? 

Mr.  Eckler,  We  believe  that  we  can  provide  that  information  in  ac¬ 
ceptable  form  for  the  purposes  of  the  bill.  There  will  be  some  work 
we  need  to  do  which  we  have  not  done.  We  have  provided  the  House 
an  estimate  of  the  cost  of  the  additional  work,  but  we  believe  we  can 
do  it  satisfactorily  i  yes,  sir. 

Senator  Hart*  What,  if  anything,  have  you  done  uftder  the  charge 
of  title  VIII  of  last  year’s  civil  right  s  bill  ? 

Mr.  Eckler*  Our  work  under  that  has  been  limited  to  the  prepara¬ 
tion  of  a  statement  of  the  cost  of  doing  cert  ain  work  which  the  Civil 
Bights  Commission  transmitted  to  us  as  a  request.  Title  VIII  does 
provide  that  we  do  work  in  areas  specified  by  the  Civil  Bights  Commis¬ 
sion.  They  did  so  specify*  We  prepared  a  statement  which  was 
submitted  to  the  House  and  submitted  it  to  the  Congress.  We  had 
hearings  before  the  House  about  a  month  and  a  half  ago  and  we  are 
awaiting  further  action. 

Senator  Hart.  Thank  you.  y 

Senator  Kenendt.  Mr.  Eckler,  if  the  Bureau  of  the  Census  were 
ashed  to  survey  a  given  political  subdivision  to  determine  the  registra¬ 
tion  on  the  basis  of  colon  what  factors  would  determine  the  cost  ? 

Mr.  Eckler.  The  cost  i  * 

Senator  Kennedy.  And  time  necessary  to  iriake  the  compilation, 
and  is  there  a  significant  difference  between  a  subdivision^  a  city,  or  a 
county,  of  22,000  and  one  of  ft, 000! 

Mr.  Eckler.  Do  I  understand  the  question  to  refer  to  a  survey  or  a 
census  in  essence?  ‘  ■  ■ 

Senator  Kennedy*  That  is  right*  ■ 
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Mr*  Eckleb.  The  cost  would  depend  very  directly  upon  the  popula¬ 
tion  of  the  area  to  be  covered*  That  is  the  most  important  determining 
element  in  such  a  job.  If  we  had  the  necessary  pretesting  of  this, 
the  developing  of  procedures  and  so  forth,  which  might  take  a  num¬ 
ber  of  months,  the  carrying  out  of  the  survey  once  that  were  estab¬ 
lished— and  this  is  assuming  not  that  this  were  on  a  wholesale,  basis, 
but  scattered — if  this  became  a  very  extensive  load  so  that  it  was 
going  on  in  a  great  many  areas  at  one  time,  then  we  face  a  problem 
of  organization  that  is  quite  substantial*  But.  if  these  were  scattered 
operations  similar  to  the  special  censuses  which  we  conduct,  presum¬ 
ably  the  work  in  a  particular  area  would  be — perhaps  we  could  work 
out  a  way  that  we  could  get  to  it  within  the  period  of  60;  to  >90  days 
after  the  time  that  the  request  was  made.  t  ; 

The  measurement  of  this  information  may  involve  certain  complica¬ 
tions,  If  it  refers  to  November  1964,  and  if,  under  the  provisions  of 
this  particular  bill,  something  like  registrars  had  started  to  operate 
and  registration  was  going  on,  there  might  be  confusion  as  to  whether 
the  infromation  referred  to  the  1964  situation  or  to  registration  that 
had  taken  place  since  then.  I  think  there  are  some  problems  of  that 
sort  that  might  require  ft  special  study  and  testing. 

Senator  Kennedy.  I  am  thinking  in- terms  of  the  number  of  politi¬ 
cal  subdivisions.  You  have  been  charged  in  title  VIII,  which  Senator 
Hart  mentioned,  in  the  1964  bill—you  have  extensive  responsibilities 
under  this  proposed  legislation.  I  am  wondering  what  is  going  to  be 
the  time  factor,  when  are  we  going  to  be  able  to  have  these  figures 
in  order  to  make  the  triggering  devices  of  this  legislation  active?  If 
it  is  a  question  of  cost,  do  you  have  recommendations  which  you  ought 
to  be  considering  in  order  to  make  this  a  realistic  kind  of  proposal  ? 
And  is  it  a  question  of  additional  personnel^  We  should  know  this 
as  well* 

Or  are  you  completely  satisfied  that  under  the  1994  act  and  the 
charges  under  3  (A) ,  that  you  will  bo  able  to  fulfill  this  mission  with¬ 
out  additional  personnel  or  additional  appropriation? 

Mr*  Eokier*  Senator  Kennedy,  as  far  as  the  1964  act  is  concerned, 
there  is  a  specific  request  so  that  we  assume  that  whatever  work  is 
done  there  would  be  on  the  basis  of  appropriations  made  and  on  the 
basis  of  timing  which  we  indicated  to  the  Appropriations  Committee, 

The  ability  of  the  time  required,  of  course— the  time  of  the  avail* 
ability  depends  very  directly  upon  when  the  money  becomes  available. 
As  was  pointed  out  at  the  time  we  appeared  before  the  committee, 
something  like  9  months  of  testing  time  is  required  and  then  after 
that,  several  months  for  the  collection.  So  that  would  put  the  avail¬ 
ability  of  that  information  into  the  early  part  of  1966,  I  think  that 
is  the  most  favorable  assumption  of  timing* 

As  far  as  the  present  Voting  Rights  Act  is  concerned,  we  have 
assumed  thus  far  and  the  discussions  seem  to  confirm  this,  that  what 
is  involved  is  a  determinaton  of  a  relationship  on  the  basis  of  projec¬ 
tions  of  population  for  counties  in'  States  that  are  involved.  The 
six  States  in  which — which  come  under  the  voting  device  criteria  and 
which  have  less  than  50  percent,  seems  to  be  an  interpretation  that 
those  as  a  whole  would  M  certified  and  that  work  on  the  individual 
counties  might  not  be  necessary*  Outside  of  that,  there  would  be  a 
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considerable  number  of  counties  in  other  States  that  met  their  criteria 
where  we  would  need  to  prepare  these  projections  of  county  popula¬ 
tions. 

The  sum  required,  which  we  estimated  and  made  available  to  the 
House  Committee  was  a  total  of  about  $75,000,  It  would  take  2  or  3 
months,  perhaps,  to  do  that  work.  So  this  is  not  such  a  long-drawn- 
out  job  as  would  be  involved  if  surveys  were  to  be  taken  to  determine 
a  population  figure. 

Senator  Kennedy.  Do  I  understand  you  correctly  that  you  suggest 
that  with  the  political  subdivisions  as  defined  in  this  legislation,  that 
you  will  be  able  to  ascertain  accurately  what  the  breakdown  is  with 
regard  to  white1  and  nonwhite  in  a  period  of  approximately  90  days? 
I  do  not  want  to  pin  you  down,  but  I  want  to  ascertain  that. 

Mr.  Eokier,  By  means  of  a  census? 

Senator  Kennedy,  By  means  of  a  census. 

Mr.  Eckleb,  This  would  be  true  only  if  we  had  done  the  necessaiy 
testing  in  advance  of  the  techniques  for  doing  this.  This  is  a  kind  of 
survey  which  we  have  not  previously  done  in  exactly  this  form. 

Senator  Kennedy.  Wow,  would  you  describe  this?  What  is  the 
necessary  testing  that  must  be  done  in  advance? 

Mr.  Ecklee*  We  should  want  to  develop  a  series  of  questions,  a 
questionnaire,  in  order  to  get  this  information  that  is  needed,  and  we 
would  want  to  use  it  in  the  field  in  several  different  situations  in  order 
to  evaluate  the  ability  of  this  particular  questionnaire  and  the  tech¬ 
niques  to  elicit  reliable  information.  One  of  the  problems,  as  has 
been  brought  out  before  this  in  other  testimony,  is  that  there  is  some 
tendency  m  surveys  of  this  sort  for  people  to  state  that  they  are  regis¬ 
tered  or  to  state  that  they  voted  to  a  greater  degree  than  the  actual 
registration  would  bear  out.  We  need  to  do  the  best  we  can  to  find 
procedures  which  get  the  most  nearly  accurate  response  possible. 

Senator  Kennedy.  Well,  now,  under  existing  procedures,  what 
would  be  the  time  it  would  take  to  ascertain  the  necessary  information 
under  3  (a)  ? 

Mr,  Eokier.  Under  the  procedures  and  the  responsibilities  that  we 
assume  fall  upon  us  in  the  present  wording,  this  would  not  involve 
any  canvassing  of  population.  This  would  involve  using  the  IMG 
records  and  birth  and  death  figures,  internal  migration,  other  infor¬ 
mation,  in  order  to  prepare  statements  of  the  voting  age  population 
of  the  necessary  counties. 

Senator  Kennedy.  How  long  would  that  take? 

Mr.  Eokler.  Perhaps  2  or  3  months  after  the  funds  were  provided. 

Senator  Kennedy.  Well,  so,  under  any  estimate,  you  feel  the  Bu¬ 
reau  of  Census  can  make  an  accurate  determinaiton  2  or  3  months 
the  funds  are  available  in  these  political  subdivisions  of  3(a).  ' 

Mr.  Eckler.  Yes,  sir. 

Senator  Kennedy,  Now,  if  this  legislation  were  to  be  expanded 
to  include  other  political  subdivisions  which  have  not  been  outlined 
in  this  bill,  but  would  include  areas  in  which  there  was  a  significant 
question  as  to  the  number  of  nonwhites  which  were  registered  to  vote, 
would  you  feel  that  these  additional  areas  or  political  subdivisions 
which  perhaps  might  be  included  in  this  legislation — would  you  feel 
that  a  similar  determination  could  be  made  of  these  political  subdivi¬ 
sions  in  that  same  period  of  time  ?  Or  would  this  entail  additional— 
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as  I  imagine  it  would  to  some  ox  tent— personnel  and  appropriations  to 
do  the  job? 

Mr*  Eckler.  Senator  Kennedy,  I  assume  that  these  political  sub¬ 
divisions  in  some  instances  would  be  counties  rather  than  smaller  areas. 

Senator  Ervin  (presiding).  If  I  may  interrupt,  that  is  one  of  the 
things  which  shows  that  tins  bill  was  brought  in  great  haste,  No  one 
took  the  pains  to  define  a  political  subdivision.  A  political  subdivi¬ 
sion  is  not  confined  to  counties*  It  would  include  all  the  municipali¬ 
ties,  the  cities  and  towns,  the  school  districts,  it  would  include  the 
wards  and  where  the  town  or  city  was  divided  into  several  wardst  it 
would  include  each  of  those  wards*  In  North  Carolina,  it  would  in¬ 
clude  hundreds  of  special  tax  districts  and  school  districts  where  peo¬ 
ple  vote.  If  it  would  take  2  or  3  months  to  get  the  figures  for  the 
counties,  it  would  probably  take  you  2  or  3  years  to  get  the  rest  of  them 
forth©  smaller  subdivisions. 

Senator  Kennedy,  Mr*  Ecklerl  we  have  had  the  Attorney  General 
define  political  subdivision,  certainly  to  my  satisfaction  ana  I  feel  to 
others  as  well,  and  I  think  for  purposes  of  your  response,  you  have  out¬ 
lined  it  to  my  general  satisfaction.  What  I  was  attempting  to  ascertain 
is  whether  you  felt  if  there  were  a  modest  increase  in  the  total  num¬ 
bers  of  areas  of  counties  or  political  subdivisions  that  were  included  in 
this  legislation,  you  feel  that  you  would  be  able  to  meet  these  addi¬ 
tional  responsibilities  ? 

Mr.  Eckler.  Well,  Senator  Kennedy,  in  terms  of  that  question,  I 
believe  that  the  additional  number  would  not  create  a  very  serious  fur¬ 
ther  load.  While  there  might  be  some  additional  sum  that  would  be 
required,  I  do  not  think  that  the  timing  that  I  suggested  before  would 
be  particularly  changed-  I  think  this  would  be  feasible,  because  these 
are  more  scattered  situations,  I  take  it,  pockets  where  problems  exist 
and  I  think  we  could  include  those. 

You  did  mention  nonwhite.  I  assume  you  meant  merely  that  the 
total  would  be  determined  and  that  the  low  percentage  is  due  to  the 
fact  that  a  significant  number  of  nonwhites  are  actually  not  registering 
and  not  voting*  We  would  not,  by  means  of  this  projection  process 
that  I  described,  be  able  to  get  a  color  subdivision* 

Senator  Kennedy,  That  is  correct, 

Mr.  EckleRi  But  I  think  the  answer  to  your  question  is  that  this 
would  not  seem  to  add  significantly  to  the  problem  outlined. 

Senator  Kennedy.  Could  I  ask  you,  what  has  been  your  experience 
on  the  validity  of  figures  which  have  been  made  available  by  several 
of  the  States — as  to  their  accuracy  and  as  to  their  breakdown  on  race 
and  other  factors? 

Mr.  EckIiER,  Senator  Kennedy,  we  have  given,  of  course,  a  great 
deal  of  attention  to  this  matter  of  improving  these  projections.  We 
were  looking  at  the  record.  In  terms  of  the  average  difference  between 
the  actual  census  and  the  projection  on  the  basis  of  the  current  meth¬ 
ods,  it  appears  to  be  something  like  a  1-percent  average  deviation  over 
a  period  of  10  years*  Now,  this  is  a  period  shorter  Qian  10  years,  go 
that  the  average  deviation  should  be  smaller,  significantly,  than  the  1 
percent.  Furthermore,  I  think  that  many  of  these  States  which  are  in¬ 
volved  in  the  estimation  work  here  hre  States  which  have  had  a  signifi¬ 
cantly  better  than  average  record  on  estimates  in  the  past* 
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There  are  sizable  States  which  make  the  reliability  greater  than 
States  in  which  rapid  growth  or  extremely  rapid  changes  have  not 
taken  place.  I  think  that  this  indicates  that  the  results  would  be  quite 
satisfactory  for  the  purpose. 

Senator  Kennedy,  So  I  understand  your  answer  to  include  the 
accuracy  of  the  State  figures  as  they  apply  to  race  and  color  as  well  as 
total  numbers? 

Mr,  Eckder.  It  would  apply  to  total.  We  are  not  proposing,  we 
are  not  required,  as  I  understand  it,  under  this  bill  to  go  into  race  and 
color  in  our  projections.  It  would  be  a  total  for  the  State  or  a  total 
for  the  county,  series  of  counties,  that  we  make  determination.  But  it 
would  not  involve  us  in  getting  an  estimate  of  the  color.  We  do  not 
have  experience  as  to  how  close  we  would  come  on  that,  I  should  think 
the  difficulties  would  be  considerably  greater. 

Senator  Kennedy.  Well,  do  you  think  you  could  ascertain  those 
figures  as  well  if  you  were  given  that  responsibility  on  the  basis  of 
race  and  color? 

Mr.  Eobxbr,  By  projections ! 

Senator  Kennedy.  Yes. 

Mr.  Eckdeh,  I  am  afraid  we  could  not. 

Senator  Kennedy,  Well,  if  you  make  the  determination,  what  fac¬ 
tors  would  make  it  difficult  to  make  the  determination  on  the  basis  of 
race  or  color  in  a  given  political  subdivision? 

Mr,  EciOiEit,  If  we  were  going  to  do  that,  I  think  the  preferable 
route  would  be  to  use  the  other  route  that  your  earlier  questions  were 
leading  toward,  a  survey  of  the  actual  area,  and  getting  an  up-to-date 
determination. 

Senator  Kennedy.  Under  a  survey,  you  could, make  this  determina¬ 
tion,  could  you  not  ? 

Mr*  Ecklek.  Yes,  sir. 

Senator  Kennedy,  And  under  a  survey,  that  time  factOT  is  still 
fairly  constant,  is  it  not  % 

Mr.  Eckleh,  Assuming  that  the  testing  has  been  done,  and  assum¬ 
ing  that  this  does  not  become  a  moss  operation  so  that  a  great  part  of 
the  countiy  is  involved  in  this  sort  of  work  all  at  one  time.  But  in  our 
special  censuses,  we  are  able  to  do  a  great  number  of  them.  But  if  we 
get  an  extreme  concentration  at  one  time,  then  we  have  problems  of 
staffing  for  that. 

Senator  Kennedy.  I  certainly  understand,  but  I  think  within  the 
general  definition  of  my  question,  you  ffeel  that  those  figures  could 
be  ascertained  accurately  and  fairly  expeditiously  am  I  correct? 

Mr.  Eckleh,  On  the  assumption  that  this' does  not  bring  this  tre¬ 
mendous  concentratioruyes,  sir. 

Senator  Kennedy.  Thank  you,  Mr,  Eckler. 

Senator  Fong.  Mr,  Ecbler,  under  section  3(a),  you  are,  as  head  of 
the  Census  Bureau,  Director  of  the  Census,  you  are  to  determine 
whether  50  percent  of  theiidult  population  has  voted  or  has  been  reg¬ 
istered,  You  are  to  determine  that.  ♦  And  you  are  to  certify  that  to 
the  Attorney  General  j  is  that  correct  ? 

Mr,  Eckder,  That  is  rightj  Mr.  Senator. 

Senator  Fong,  Under  section  4(b),  it  says  that  a  determination  of 
the  certification  of  the  Attorney  General  or  of  the  Director  of  the 
Census,  under  section  3,  or  4,  shall  be  final  and  effective1  upon  publica- 
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lion  of  the  Federal  Register.  How  do  you  anticipate  putting  that 
into  action  ?  Do  you  anticipate  that  you  will  certify  it  to  the  Attorney 
General  or  you  will  take  the  initiative  and  present  that  to  the  Federal 
RMrisfcerl 

Mr.  Eokler.  I  should  assume  this  is  something  we  would  want  to 
work  out  in  consultation  with  the  Justice  Department  as  to  the  best 
procedure.  Whether  we  would  send  it  to  him  first  and  then  put  it  in 
the  Register  afterward  or  whether  it  would  be  simultaneous,  we  have 
not  crossed  that  particular  bridge  yet.  Senator  Fong. 

Senator  Fowo.  Are  you  satisfied  with  the  wording  of  4(b) ! 

Mr*  Ecrxer.  I  did  not  think  there  was  any  trouble  with  it  as  far  as 
I  could  see.  I  should  think  it  could  be  put  in  by  either  the  Attorney 
General  or  the  Census.  I  think  it  is  acceptable  wording  as  far  as  I 
can  see. 

Senator  Fo no.  You  will  collaborate  with  him;  is  that  correct? 

Mr.  Eckjuer.  Yes,  sir;  we  certainly  shall  do  so. 

Senator  Fqno.  You  have  prepared  for  the  committee,  Mr.  Eckler,  a 
chart  of  the  voting,  of  the  population  of  voting  age  of  the  various 
States,  the  votes  cast  for  President  and  the  percent  casting  votes.  I 
notice  that  the  last  State  here  is  Hawaii  and  you  have  a  percent  of  52.5 
percent  casting  votes  in  the  State  of  Hawaii  and  51.8  percent  casting 
votes  in  the  State  of  North  Carolina,  showing  that  Hawaii  only  ex¬ 
ceeded  the  very  great  State  of  North  Carolina,  which  my  distinguished 
colleague  here  has  the  honor  of  representing,  by  only  seven-tenths  of 
1  percent.  That  gives  a  very  wrong  impression  of  the  State  of  Hawaii. 
I  hate  to  be  representing  a  State  that  only  votes  52.5  percent.  Do  you 
have,  or  do  you  show  in  your  census  the  number  of  people  who  may  be 
connected  with  the  militaiy  service  who  have  domiciles  elsewhere, 
who  have  voting  privileges  elsewhere,  who  do  not  care  to  vote  in  the 
State?  Do  you nave  such  figures? 

Mr.  Eokubr.  We  have  such  figures,  Senator  Fong,  on  the  militaiy 
and  we  can  supply  for  Hawaii  or  any  State  the  information  on  this  so 
that  the  effect  of  the  inclusion  of  the  military  on  this  percentage  would 
be  brought  put,  I  believe  that  if  you  based  the  figures  on  the  popula¬ 
tion  excluding  the  military,  the  Hawaii  percentage  would  be  60,1* 

Senator  Fong*  And  if  you  were  to  exclude  the  aliens  who  are  in 
the  State  of  Hawaii,  which  amounts  to  approximately  41,000  people, 
I  think  your  percent  would  come  up  to  almost  90  percent;  would  it 
not? 

Mr,  Eckler.  We  would  have  to  base  that  on  the  estimate  of  the  num¬ 
ber  of  aliens  from  sources  other  than  our  own.  But  it  would  be  quite 
possible  to  have  an  estimate  of  the  number  of  aliens  from  some  source 
and  to  make  the  calculation,  I  am  not  prepared  to  substantiate  it 
right  out  of  my  present  information.  But  it  would  certainly  raise 
the  percentage  substantially. 

Senator  Fong.  From  the  figures  I  have  here-you  have  a  population 
of  voting  age  of  345,000.  The  votes  cast  for  President  were  207,000 
and  the  percentage  was  52.5  percent,  I  have  the  military  population 
of  Hawaii  at  around  87,000  people.  There  are  another  67,000  people 
who  are  dependents,  wives  and  children  of  the  military,  and  with 
approximately  41,000  aliens,  it  would  give  Hawaii  a  voting  population 
of  approximately — well,  it  would  have  a  registered  voting  population 
of  233,000,  which  is  almost  100  percent  of  the  people  eligible  to  vote; 


ObO 


vOruNO  aUOjxiS 


89  percent  or  90  percent  of  the  people  cast  a  ballot  of  those  registered 
in  the  election,  which  brings  it  down  to  a  figure  of  20?, 000*  I  was  just 
wondering  whether  you  would  be  able  to  present  those  figures  so  that 
the  picture  would  not  be  distorted  here, 

Mr*  Eckler.  Senator  Fong,  we  would  not  be  in  &  position  to  pre¬ 
sent  all  these  figures,  because  we  do  not  have  the  number  of  aliens  for 
the  various  States.  But  we  could  present  the  figures  for  the  military 
excluded  if  there  were  a  desire  to  look  at  the  effect  this  would  have 
upon  the  percentage.  Of  course,  it  is  possible  for  any  State  to  make 
the  deductions  of  the  other  kinds  to  show  that  in  terms  of  people 
eligible  to  vote,  the  percentages  are  significantly  higher* 

Senator  Fong,  Thank  you* 

May  I  ask  that  these  figures  be  included  in  your  census  figures? 

Mr*  Eckler*  We  shall  include  these  to  the  best  of  our  ability,  Sena¬ 
tor  Fong. 

Senator  Fong*  Thank  you. 

Senator  Kennedy,  Mr*  Eckler,  are  you  aware  of  the  figures  which 
have  been  collected  by  the  Civil  Bights  Commission? 

Mr.  Eckler,  I  have  seen  the  material  which  Father  Hesburg  pre¬ 
sented  before  the  House  Judiciary  Committee* 

Senator  Kennedy,  Have  you  seen  the  breakdown  of  their  figures— 
I  am  thinking  of  the  registration  figures  by  State  and  county  which 
include  Alabama,  Arkansas,  Florida,  Georgia,  Louisiana,  Mississippi, 
North  Carolina,  South  Carolina,  Tennessee,  Texas,  Virginia? 

Mr.  Eckler,  Yes,  sir* 

Senator  Kennedy*  Would  you  give  us  any  opinion  as  to  their  accu¬ 
racy  ? 

Mr,  Eckler.  I  do  not  think  that  I  could  do  anything  to  add  to 
that  information  that  Father  Hesburg  presented  or  that  the  Civil 
Rights  Commission  presented.  They  indicated  that  these  are  ob¬ 
tained  from  a  variety  of  sources — newspapers  and  in  some  cases  from 
official  records.  There  is  a  very  substantial  difficulty  in  getting  full 
information  on  this  subject  which  is  comparable  from  State  to  State. 
These  States  are  not  all  comparable-  I  am  not  in  a  position  to  com¬ 
ment  on  the  accuracy  of  these,  Senator  Kennedy.  I  think  that  they, 
themselves,  indicated  the  limitations  quite  specifically  and  I  assume 
that  they  believe  that  despite  these  limitations,  they  are  serviceable  in 
indicating  relationships  and  existing  situations* 

Senator  Kennedy-  Well,  out  of  your  long  experience — how  many 
years  have  you  been  in  the  field  ?  V 

Mr*  Eckler*  I  have  been  with  the  Census  Bureau  about  25  years, 
Senator  Kennedy.  , 

Senator  Kennedy.  Would  you  say  in  the  light  of  that  kind  of  experi¬ 
ence,  these  figures  are  pretty  much  in  line  with  what  the  general 

understanding  of  these  areas  is  in  formulating - 

Senator  Ervin*  I  do  not  believe  there  £  any  evidence  that  Mr* 
Eckler  has  any  general  understand!  ng*  He  did  not  say  that- 

Senator  Kennedy.  Mr*  Eckler  can  respond.  He  has  been,  I  feel, 
quite  well  given  to  understand  that  he  can  express  an  opinion  if  he 
would  like  to  express  an  opinion, 

Mr.  Eckler.  I  think,  Senator  Kennedy,  what- 1  could  say  is  that 
my  general  background  and  contracts  do  not  suggest  any  reasons 
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for  discrediting  these  figures  as  a  reasonable  indication  of  the  extent  to 
which  registration  and  voting  has  taken  place* 

Senator  Kennedy*  Thank  you. 

Senator  Ervin,  I  might  also  add  that  your  background  and  ex¬ 
perience  does  not  suggest  that  you  can  either  approve  or  disapprove 
theaccuracy  of  those  figures.  Is  that  not  so? 

Mr.  Eckler.  I  was  not  attempting  to  address  myself  to  the  accuracy 
of  the  particular  figures,  but  as  a  general  indication  of  the  relation- 
ehips  and  situations.  I  believe  that — many  of  these  are  based  upon 
official  records  and  I  noted,  as  I  looked  over  this,  that  the  record 
insofar  as  it  is  based  upon  official  records,  seemed  to  be  consistent 
in  general  pattern  with  that  which  was  based  upon  the  other  kinds  of 
information. 

Senator  Ervin.  You  pointed  out  a  while  ago,  though,  that  the  Civil 
Rights  Commission  haa  stated  itself  it  got  these  figures  from  a  variety 
of  sources.  You  also  stated  that  these  figures  are  subject  to  many 
limitations,  or  some  limitations,  did  you  not  ? 

Mr,  Eckler,  They  indicated  that  and  I  would  accept  that  as  a 
valid  description.  But  I  think  it  could  be  said  that  still — there  are 
many  statistical  figures  which  can  be  presented  which  have  limitations. 

Senator  Ervin,  Yes,  that  is  true, 

Mr.  Eckler.  Which  still  are  useful  in  describing  the  situation  for 
the  purpose  of  legislation  or  action.  ^  t 

Senator  Ervin.  As  my  very  distinguished  friend  from  Hawaii  has 
just  veiy  well  demonstrated^  relying  on  figures  to  show  the  truth 
is  a  very  deceptive  thing.  This  has  no  application  to  anybody,  but  it 
illustrates  a  point, 

Down  in  my  country,  an  old  mountaineer  has  been  buying  his 
groceries  on  credit.  He  went  in  to  pay  his  grocery  bill  and  the  store¬ 
keeper  told  him  the  amount  of  the  grbceiy  bill.  It  was  more  than  the 
mountaineer  thought  it  ought  to  be  ana  he  protested.  The  store¬ 
keeper  brought  out  his  account  books  and  laid  them  on  the  counter  and 
said,  ‘‘There  are  the  figures,  and  you  know  figures  do  not  lie.” 

The  mountaineer  said,  “I  know  figures  do  not  lie,  but  liars  sure  do 
figure.” 

As  the  Senator  from  Hawaii  so  well  pointed  out,  the  figures  in  re¬ 
spect  to  the  percentage  of  people  entitled  to  vote  in  Hawaii  are  very 
inaccurate  here,  because  it  includes  thousands  of  members  of  the  Armed 
Forces  and  their  dependents. 

Now,  can  you  supply  the  figures  for  the  number  of  men  in  the  Armed 
Forces  and  their  dependent©  stationed  at  Seymour  Johnson  Air  Force 
Base  in  Wayne  County,  N.C.,  which  is  one  of  these  84  counties  of 
North  Carolina  that  would  be  deprived  of  a  part  of  their  sovereignty 
on  the  basis  of  some  figures? 

Mr.  Eckler.  We  can  supply  the  Armed  Forces  figures,  Senator 
Ervin. 

Senator  Ervin,  Can  you  supply  the  number  of  their  dependents! 

Mr.  Eckler,  Census  information  does  not  enable  us  to  ao  that ;  no, 
sir. 

Senator  Ervin,  There  is  another  county  which  is  said  to  have  the 
greatest  Army  camp  in  the  world,  Cumberland  County,  N.C,,  which 
contains  Fort  Bragg,  They  include  the  Army  people  in  its  popula¬ 
tion.  According  to  my  information,  there  have  been  as  many  as  4Q,000 
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people  stationed  there.  The  whole  population  of  the  county  contains. 
I  believe  86,000 — maybe  I  am  wrong  in  that — people  of  voting  age,  I 
would  like  to  get  the  same  kind  of  figures  with  regard  to  the  mnitaiy 
base  at  Cherry  Point*  in  Craven  County,  Here  are  three  of  these 
comities  which,  like  Hawaii,  these  figures  do  not  accurately  reflect 
voting  percentages,  because  the  military  people  normally  do  not  vote 
there. 

Now,  this  subsection  4(b)  says  that  determination  or  certification  of 
the  Attorney  General  or  the  Director  of  the  Census  under  3  or  4  shall 
be  final  and  effective  upon  publication  in  the  Federal  Register. 

That  gives  the  Attorney  General  and  the  Director  of  the  Census 
the  same  infallibility  that  the  Almighty  has,  does  it  not?  It  gives 
their  certification,  I  will  say,  not  them,  but  their  certification,  the 
same  infallibility  that  the  Almighty  has.  It  cannot  be  contested. 

Mr,  Eckler,  Senator  Ervin,  I  am  not  in  a  position,  I  think,  to  com¬ 
ment  upon  the  reasons  for  drafting  the  bill  in  this  form.  I  think  we 
are  honored  that  this  is  expressed  in  this  fashion,  but  I  am  not  in  a 
position  to  comment  upon - 

Senator  Ervin*  Now,  part  of  this  information  about  the  voting  age 
population  on  the  1st  of  November  1964  is  going  to  be  necessarily 
based  upon  projections  and  estimates ;  is  it  not? 

Mr.  Eckler.  It  will  be  based  upon  projections  from  the  I960  census 
by  methods  I  have  described;  yes,  sir,  Mr,  Senator, 

Senator  Ervin.  There  certainly  is  room  for  some  inaccuracies  in 
such  projections  and  estimates,  is  there  not ! 

Mr.  Eckler*  No,  I  think  that  there  is  room  for  some  degree  of — this 
is  true  of  any  statistics  that  you  want  to  talk  about. 

Senator  Ervin.  Yes,  sir,  and  yet  this  is  going  to  be  final,  nobody 
can  dispute  it. 

Mr.  Ecklkr.  I  hope  that  the -  ^ 

Senator  Ervin.  In  other  words,  even  if  there  are  inaccuracies,  it  is 
not  disputable  in  any  court  procedure  ? 

Mr.  Eckler.  I  cannot  speak  for  the  Director  of  the  Census  who 
may  be  responsible  at  the  time  this  bill  becomes  effective,  but  I  should 
think  a  Director  of  the  Census  would  take  this  responsibility  with 
great  seriousness. 

Senator  Ervin.  I  have  no  doubt  of  that. 

Mr*  Eckler.  And  would  satisfy  himself  of  the  importance  of  the 
task  and  would  not  make  the  determination  lightly  or  would  hot  make 
a  determination  if  he  believed  that  this  vrasiiot  correct. 

Senator  Ervin.  But,  nevertheless,  if  the  bill  were  passed  in  this 
form,  it  would  make  a  question  of  fact  indisputable  by  aii  act  of  Con: 
grass.  You  could  not  even  contradict  it  if  you  could  show  it  was 
inaccurate. 

Mr,  Eckler*  If  it  could  be  shown  it  were  inaccurate,  the  Census 
has  always  stood  ready  to-review  charges  of  inaccuracy  or  incomplete* 
ness  and  too,  if  necessary,  firnkea  change.  J 
Senator  Ervin.  They  could  not  eveh  make  their  own  change.  This 
says  final.  Even  if  they  found  out  it  was  inaccurate,  they  could  not 
change  it.  You  could  not  disprove  it  in  court.  This  is  another  illus-; 
tration  of  the  character  of  thisbiH,  e  n 

Nowj  I  believe  you  stated  that  you  have  no  figure*  and  that  the  Bu~ 
reau  of  the  Census  does  hot  compile  figures  about  registration,  does  it? 
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Mr*EcKL&R.  No,  sir  ;it  does  not 

Senator  Ervin.  So  it  would  have  to  start  from  scratch  on  that  as  far 
as  its  work  is  concerned. 

Jfr*  Eckler,  Well,  Senator  Ervin,  it  would  seem  to  us  as  we  study 
this  bill  that  although  both  registration  ,  and  voting  are  mentioned,  it 
ia  not  necessary  to  assemble  the  registration  figures  since  the  registra¬ 
tion  figures  would  always  be  higher  than  the  vote  cast  figures. 

Senator  Ervin.  Yes,  sir,  That  is  true* 

Mr,  Boeder,  Therefore,  if  a  place,  a  political  subdivision,  or  a  State 
failed  to  qualify,  failed  to  be  under  50  percent  on  th^  voting  criteria, 
it  could  not  possibly  qualify  under  50  percent  on  the  registration 
criteria.  So  it  seems  to  us  that  it  is  not  necessary  for  us  to  undertake 
the  assembly  of  information  on  registration. 

Senator  Ervin.  And  yet  how  are  you  going  to  make  a  certification  t 
The  bill  provides  that  the  Bureau  of  the  Director  of  the  Census  must 
determine  that  less  than  60  percent  of  the  persons  of  voting  age  residing 
therein  were  registered  on  November  1,  1964,  To  comply  with  this 
law,  you  would  have  to  do  it,  would  you  not  ? 

Mr.  Eckler.  I  do  not  interpret,  Senator  Ervin^  that  we  need  to 
determine  that  they  were — the  wording  of  the  legislation  is  that  60 
percent  were  registered  or  voted.  Now,  if  we  determine,  if  we  con¬ 
centrate  on  the  counties  in  which  less  than  50  percent  voted,  it  seems 
to  me  impossible  that  we  would  miss  any  in  which  the  percentage 
would  be,  of  the  registrants  would  be  less  tha:i  60. 

Senator  Ervin.  Yes,  .sir,  but  that  is  not  what  the  statute,  says  the 
Director  of  the- Census  should  do.  It  says  the  Director  of  the  Census 
must  determine  whether  less  than  50  percent  of  the  people  of  voting 
age  residing  therein  were  registered  on  November  1, 1964. 

Mr,  Eckler,  If  I  may  comment,  Senator  Ervin,  that  is  not  the  end 
of  the  sentence. 

Senator  Ervin.  No,  but  there  is  an  there.  That  is  one  of  the 
things  you  have  to  certify  and  then  you  have  to  certify  in  an  alternative 
proposition. 

Mr,  Eckler.  I  suppose  that  this  is  something  for  the  Attorney  Gen¬ 
eral  to  give  advice  on.  But  I  certainly  have  worked  on  the  assumption 
that  we  do  not  need  to  do  both  of  these  tasks,  that  the  objective  of  the 
bill  ib  to  identify  counties  which  meet  a  certain  criteria. 

Senator  ERviN.  The  Director  of  the  Census  has  to  determine  two 
things.^  The  first  is  that  less  than  60  percent  of  the  persons  of  voting 
age  residing  in  a  particular  State  or  political  subdivision  were  regis¬ 
tered  on  November  1, 1964,  In  other  words,  they  want  to  catch  them 
either  way.  If  100  percent  were  registered  without  discrimination, 
they  want  to  catch  ia  county  or  a  State  under  the  second  section.  If 
more  than  60  percent,  or  as  much  as  60  percent  were  not  registered, 
they,  want  to  catch  them  under  the  other  section.  It  will  catch  them 
on  either  horn.  . 

>  Now,  how  long  will  it  take  to  find  out  or  compile  registration  figures 
in  those  States  where  they  do  not  require  registration? 

Mr,  Eckler.  Senator  Ervin,  if  this  Dill  requires  a  determination  of 
registration  statistics,  there  are  very  serious  difficulties,  as  you  know 
from,  an  earlier  exchange.  It  does  not  seem  to  me.  that  there  is  any 
possibility  that  the  determination  that, we  make  with  respect  to  voting 
would  not  cover  all  of  the  certifications  that  coiifd  be  possible  under 
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this  bill,  because  there  could  be  no  State  which  would  qualify  forth# 
registration  only.  If  it  qualifies  for  the  registration,  it  must,  without 
any  doubt,  qualify  under  the  voting  criteria*  Therefore,  it  seems  to  me 
that  we  do  not  need  to  address  ourselves  at  all  to  the  registration 
figures,  that  the  voting  figures  give  ua  completely  responsive  answer 
to  our  duties  under  thisbilh 

Senator  Ervin*  So  when  you  stated  it  would  take  2  or  3  months  to 
make  projections  and  estimates,  you  were  only  thinking  about  projec¬ 
tions  and  estimates  as  to  population  t 
Mr*  Eckler,  That  is  correct,  sir. 

Senator  Ervin*  So  under  the  interpretation  you  placed  as  to  the 
primary  objective  of  the  bill,  a  State  could  register  100  percent  of  its 
adult  population  without  any  discrimination  and  still  be  brought  under 
this  bill  if  less  than  50  percent  of  that  100  percent  went  out  to  vote? 
Mr.  Eckler.  That  is  my  interpretation  of  the  bill  Senator* 

Senator  Ervin.  Do  you  know  any  way  that  a  State  or  county  can 
compelpeople  to  go  out  and  vote?  # 

Mr.  Eckler,  I  am  not  aware  of  it* 

Senator  Ervin*  I  am  not  either*  There  is  a  great  deal  of  apathy  in 
this  country,  is  there  not,  about  voting  ? 

Mr*  Eckler*  Tt  would  seem  to  me,  sir,  that  there  is  a  good  deal* 
Senator  Ervin*  The  Attorney  General  stated  here  that  the  national 
average  is  not  higher  than  61  percent  of  the  total  adult  population. 
That  is  a  pretty  low — it  would  indicate  that  at  least  39  percent  of 
the  people  did  not  care  enough  about  voting  to  go  out  and  vote,  would 
itnott 

Mr*  Eckler.  I  think  we  all  agree  that  this  ought  to  be  brought  to 
a  higher  level  if  possible. 

Senator  Ervin*  And  the  figures  show  that  even  in  the  great  State 
of  Texas,  where  they  had  a  hot  Senator’s  race,  a  hot  Governor’s  race, 
and  a  native  son  running  for  President  in  1964,  only  44,4  percent  of 
the  people  went  out  to  vote,  notwithstanding  the  fact  that  they  are  not 
hampered  by  a  literacy  test  requirement. 

Senator  Dirksen.  May  I  interpose  f 
Senator  Ervin*  Yes* 

Senator  Dxrkben,  Mr,  Eckler,  of  course,  all  that  is  of  no  concern 
of  yours*  You  are  not  a  policymaking  body*  You  are  a  statistical 
factfinding  body  and  you  do  ,not  have  to  be  bothered  about  the  two 
horns  of  this  dilemma  or  this  Texas  steer.  You  either  ascertain 
whether  less  than  50  percent  registered  olr.  less  than  50  percent  voted* 
That  is  all  you  have  to  do*  Whatever  your  views  may  be  on  policy 
would  be  of  no  concern  so  far  as  this  bill  ia  concerned,  and  certainly 
would  be  of  no  concern  to  the  Census  Bureau* 

Mr*  Eckler.  That  is  correct. 

Senator  Ervin.  In  other  words,  you  and  the  Senator  from  Illinois 
agree  that  the  Director  of  the  Census  does  not  need  to  determine  that 
less  than  50  percent  of  tKe  persons  of  voting  age  residing  in  an  a  cm 
were  registered  in  1964. 

Mr.  Eckler*  I  am  sorry,  I  did  not  understand  the  question* 
Senator  Ervin*  In  other  words,  you  agree  with  the  Senator  from 
Illinois  who  says  that  there  is  n 6  heed  to  pay  attention  to  th6  provision 
of  this  bill  which  says  the  Director  of  the  Census  is  to  determine  that 
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I  less  than  50  percent  of  the  people  of  voting  age  resided  in  a  particular 
State  or  particular  subdivision  registered  on  November  1, 1964* 

Mr,  Eckim.  I  think  my  conclusion  is  that  the  phrase  as  a  whole 
needs  to  be  looked  at,  part  2,  which  has  this  or  this,  and  that  the 
criterion  determined  by  either  one  is  what  we  concern  ourselves  with. 

Senator  Ervin.  The  Bureau  of  the  Census  is  not  prepared  to  make 
any  certification  at  all  on  the  first  alternative,  is  it? 

Mr,  Eoklek.  The  first  alternative,  if  we  had  to  do  that,  we  do  not 
have  the  figures  available*  They  are  in  some  cases  not  available  any- 
wheie  as  far  as  I  know. 

Senator  Ervin.  So  we  might  as  well  for  all  practical  purposes  strike 
that  provision  out  of  the  act. 

Mr,  Eckler.  There  may  be  some  other  provision  that  it  serves* 
For  the  purpose  of  our  statistics,  I  do  not  see  any  reason  for  it. 

Senator  Ervin.  Yes. 

Senator  Dirksen.  Will  the  Senator  yield? 

Senator  Ervin,  Yes. 

Senator  Dirksen.  Mr,  Eckler,  standing  in  section  3(a)  as  big  as  the 
moon  on  Rockaway  Beach,  is  the  word  “or,JJ  You  ascertain  how  many 
registered  and  if  it  was  less  than  50  percent,  that  is  one  thing.  Then 
it  Says  or  that  less  than  50  percent  of  such  persons  voted  in  the  presi¬ 
dential  election  of  1964.  You  can  make  a  finding  in  the  alternative 
and  if  the  Secretaiy  of  State  of  any  given  State  certifies  as  to  how 
many  registrants  are  in  that  State,  as  in  the  case  of  Louisiana,  to 
which  Mr.  Perez  testified  yesterday,  you  can  just  take  that  figure  and 
say,  we  will  accept  the  State’s  figures  at  face  value  and  if  they  are  not 
correct,  then  obviously,  it  is  an  impeachment  of  the  State  itself.  But 
you  do  not  have  to  answer  the  last  part  of  that  question. 

Senator  Ervin.  I  think  maybe  lie  should. 

Senator  Dirksen*  It  is  a  matter  of  policy. 

Senator  Ervin.  It  seems  to  me  that  he  should  not  certify  figures  he 
does  not  believe  to  be  accurate,  and  I  do  not  believe  he  is  going  to  do 
that.  He  says  he  is  not  going  to  do  it* 

Senator  Dirksen.  I  say  it  might  be  a  reflection  on  the  accuracy  that 
the  State  puts  into  the  collection  of  figures  to  be  announced  publicly 
in  its  various  election  publications. 

Senator  Ervin.  This  is  another  example  of  how  unfair  this  bill  is* 
In  the  administration,  according  to  your  interpretation,  the  most  accu¬ 
rate  way  to  determine  whether  a  State  is  misapplying  the  literary 
test  is  to  take  the  number  of  people  who  pass  the  literacy 
test  and  who  are  registered.  But  they  are  going  to  throw  that  away 
and  take  the  less  reliable  test;  that  is,  the  number  who  see  fit  to  come 
out  to  vote,  t  To  show  you  how  unjust  it  is,  let  us  look  at  the  State  of 
North  Carolina.  According  to  the  figures  the  Attorney  General  put 
into  the  record,  North  Carolina  has  registered  76  percent  of  its  entire 
adult  population.  New  York,  on  the  contrary,  has  registered  eeventy- 
four-and-a-fraction  percent  of  its  entire  adult  population*  Both 
States  have  a  literacy  test.  But  under  the  second  clause  of  this  bill, 
North  Carolina  would  be  shown  to  be  violating  the  15th  amendment, 
while  New  York  would  not*  Here  we  are  going  to  throw  away  the 
reliable  test  and  take  the  less  reliable. 

I  yield  to  the  Senator  from  New  York. 
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Senator  Jams.  Mr.  Chairman,  I  am  very  grateful  to  my  colleague, 
We  are  marking  up  a  bill  downstairs  and  I  would  like  to  ask  one  or 
two  questions,  if  I  may,  based  upon  what  Senator  Kennedy  has  been 
flaking,  is  that  agreeable  to  the  Senator  from  North  Carolina  ? 

Senator  Ervin.  Yea. 

Senator  Javits.  I  am  very  interested  in  these  figures  from  the  U.8. 
Civil  Bights  Commission,  to  which  I  understand  you  gave  Senator 
Kennedy  some  information.  May  I  ask  whether  the  Commission  sought 
from  you  any  assistance  in  compiling  its  figures?  Has  it  sought  from 
the  Bureau  any  assistance  in  compiling  the  figures  ? 

Mr.  Egkler.  Senator  Javits,  there  was  no  assistance  sought  in  con¬ 
nection  with  the  registration  figures.  The  figures  on  voting  age  in 
the  report  of  the  Civil  Bights  Commission  were  our  figures.  But  on 
the  registration - 

Senator  Javits.  I  was  interested  very  strongly  in  the  figures  they 
developed  relating  to  Negroes  voting  in  certain  counties.  I  might 

Soint  out,  just  bearing  on  what  Senator  Ervin  has  said,  that  we  are 
eating  here  not  only  with  States  as  a  whole  but  with  political  sub¬ 
divisions  of  States, 

In  other  words,  this  bill  would  be  applicable  to  individual  counties 
within  States  which  might,  on  a  statewide  basis,  have  quite  a  different 
record  than  individual  counties  within  it. 

Did  they  seek  any  help  from  you  either  by  way  of  criteria  or  actual 


Mr.  Eckler.  I  am  not  aware  of  any  assi  stance  they  obtained. 

Senator  Javits.  So  in  order  to  get  their  criteria  and  what  they  did, 
how  they  developed  their  figures,  we  would  Have  to  ask  them,  is  that 
not  correct?  » 


Mr.  Egxler.  That  is  correct. 


Senator  Javits.  Thank  you,  very  much,  Senator. 

Senator  Ervin.  In  that  respect,  do.  you  not  know  that  a  great  many, 
civil  liberties  organizations  nave  been  opposed  to  any  description  of 
a  person’s  race  upon  official  records? 

Mr.  Eckubr.  Yes,  I  am  aware  of  that, 

Senator  Ebven.  And  as  a  result  of  that,  the  registration  books  of 
many  States  do  not  show  the  race  of  the  people  registered^ do  they? 
Mr.  Eckiar.  I  believe  it  does  not  show— the  basis  tor  the  elimination 


I  am  not  familiar  with. 

Senator  Ervin.  And  you  have  no  information  in  the  Bureau  of  the 
Census  which  would  disclose  the  racial  composition  of  the  persons  on 
the  registration  books?  .' 

Mr.  Eckler.  No,  sir,  we  do  not  have  except  as  you  would — if  we 
had  access  to  those  and  matched  them  back  against  schedules.  Other¬ 
wise,  we  would  have  no  basis  for  getting  that  information. 

Senator  Ervin.  This  may  not  come  within  your  competence,  but  1 
cannot  forbear  asking  the  question  before  the  Senator  from  New  York 
leaves. 

The  voting  records  put  in  evidence  by  the  Attorney  General  show 
that  61.8  percent  of  the  people  of  North  Carolina  voted  and  only  61J 
percent  of  those  from  New  Yojrk  City  voted.  Both  North  Carolina 
and  New  York  have  a  literacy  test.  Do  you  not  think  it  is  rather  pe-, 
culiar  that  New  York  is  allowed  to  go  its  own  many  way  in  admin- 
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istering  its  literacy  test  and  North  Carolina  would  be  deprived  of  that 
in  34  counties? 

Mr.  Eoklek.  I  think  this  is  outside  my  competence.  Senator  Ervin. 
Senator  Ervin.  Can  you  not  agree  with  me  that  that  is  a  rather 
queer  result  of  a  bill  that  is  supposed  to  promote  fairness? 

Mr.  Eoki.br.  It  is  necessary,  I  think,  in  the  case  of  any  legislation, 
to  establish  some  kind  of  limits  as  to  what  you  are  going  to  attempt 
to  do  with  that  legislation.  As  to  whether  these  are  good  limitations 
or  not,  I  think  it  is  outside  of  my  competence  as  a  technical  official 
to  offer  a  judgment. 

Senator  Javxts,  Would  the  Senator  yield  for  a  correction  of  fact! 
Senator  Ervin.  Yes. 

Senator  Javits.  I  understand  the  figure  the  Senator  cited  for  New 
York  County,  which  is  the  Borough  of  Manhattan  and  that  is  less  than 
a  quarter  of  New  York  City.  I  understand  that  is  the  lower  figure 
and  the  other  figures  are  higher. 

Senator  Ervin.  The  figure  I  am  citing  is  not  made  up  or  compiled, 
so  far  as  l  know,  by  any  sinful  southerners.  It  is  compiled  by  the 
Congressional  Quarterly  in  the  weekly  report  for  March  10,  1056. 
This  says  New  York— it  iB  a  selected  county. 

Senator  Javits.  It  is  New  York  County, 

Senator  Ervin,  New  York  City  has  a  population  of  1,258,667  of 
voting  age.  Only  645,557  voted,  which  this  compilation  says  is  51.3 
percent.  I  do  not  want  to  press  Mr.  Eckler  on  it,  but  I  say  it  is  a  queer 
bill  that  says  North  Carolina,  which  voted  one-half  of  1  percent  more, 
is  to  be  deprived  of  the  right  to  have  this  literacy  test  applied  in  34 
counties  while  New  York  County  can  continue  to  apply  its  literacy 
test.  It  shows  that  figures  not  only  lie,  but  that  the  figures  produce 
queer  and  unjust  results.  * 

Senator  Javits.  Would  the  Senator  yield  again  ? 

The  Senator  is  absolutely  right  ana  in  this  case,  the  Congressional 
Quarterly  is  wrong.  It  lists  under  New  York,  selected  county,  New 
York  City,  and  it  should  be  New  York  County. 

Senator  Ervin.  It  even  gives  an  illustration.  The  Senator  from 
New  York  joins  the  Senator  from  Hawaii  in  showing  that  people  who 
collect  figures  make  mistakes.  And  this  bill  says  you  cannot  defy 
them. 

Senator  Javits.  Is  that  really  accurate  in  view  of  the  fact  that  you 
can  go  into  court  and  show  the  truth? 

Senator  Ervin.  No,  you  cannot  go  to  court  and  show  the  truth. 
This  says  it  shall  be  final.  Even  the  good  Lord  cannot  changq  it, 
Mr.  Eckler.  Senator  Ervin,  I  wonder  if  I  might  at  least  come  to 
the  defense  of  the  figures  that  Senator  Fong  was  bringing  out.  I 
would  not  want  to  interpret  that  as  an  indication  that  the  figures 
were  in  enor.  The  composition  of  the  figures  may  have  a  particular 
characteristic  that  leads  to  a  conclusion  that  is  contrary  to  what  you 
ought  to  get.  The  duty  of  a  statistician  or  the  duty  of  the  people 
using  the  Tigures  is  to  bring  out  these  characteristics  of  the  universe. 
That  is  what  Senator  Fongis  trying  to  do.  That  was  not  in  error. 

Senator  Ervin.  Senator  Fong  nps  very  well  demonstrated  that  when 
you  take  a  percentage  as  a  basis  for  an  operation  of  legislation,  you 
are  taking  something  that  is  about  as  reliable  as  the  shining  sands.  ' 
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Here  is  North  Carolina  with  51*8  percent  of  its  people  of  adult 
population  voting  and  the  State  of  Texas  with  only  44.4  percent  of 
its  population  voting;  yet  North  Carolina  is  condemned  by  this  law 
ana  Texas  is  exonerated* 

I  want  to  thank  you  for  your  statement.  Despite  the  fact  that 
some  of  these  projections  and  estimates  that  are  made  are  final,  I  will 
tell  another  story  to  illustrate  something  about  estimates* 

Bill  asked  his  friend  George,  “What  become  of  your  old  hound 
dog?” 

He  said*  “I  sold  him  for  $5,000.” 

Bill  said,  “George,  you  know  you  never  got  $5,000  for  that  old  hound 

dog.” 

He  said,  “No,  I  did  not  get  it  in  cash,  but  I  got  it  in  trade.  I  took 
two  alley  cabs  which  were  estimated  to  be  worth  $2,500  apiece.” 

I  think  it  is  pretty  bad  when  a  law  comes  along  and  says  estimates 
and  projections  are  going  to  be  final  and  not  open  to  question. 

I  want  to  thank  you. 

Senator  Kennedy.  Mr*  Director,  could  I  ask  one  final  question) 

Senator  Ervin.  My  good  friend  from  Massachusetts  said  that  the 
Attorney  General  gave  a  definition  that  was  satisfactory  to  moat  of 
the  Senators  of  this  phrase  “political  subdivision,”  I  called  his  atten¬ 
tion  to  the  fact  that  a  political  subdivision  of  a  State  includes  all 
political  subdivisions  of  a  State  such  as  cities  and  towns  as  well  as 
counties  and  townships  and  school  districts  and  sanitary  districts  and 
special  school  districts.  He  said  they  did  not  intend  it  to  go  below  the 
county  level.  I  pointed  out  to  him  the  fact  that  the  courts  would  have 
to  construe  this  bill  by  the  words  in  this  bill  rather  than  by  the  con¬ 
cealed  intention  in  the  mind  of  the  Attorney  General.  And  the  Attor¬ 
ney  General  said,  well,  he  thought  maybe  it  needed  an  amendment  to 
clarify  that  part  of  the  bill.  The  bill  needs  many  amendments.  Hie 
best  one  would  be  to  strike  out  everything  after  the  enacting  clause. 
Then  it  would  be  in  right  shape. 

Senator  Kennedy.  Just  on  that  point,  Mr.  Director,  I  ask  this 
question  for  the  point  of  accuracy.  Section  3(a)  discusses  the  ques¬ 
tion  of  tests  or  devices  in  any  State  or  any  political  subdivision  of 
a  State.  What  is  in  question  is  the  definition  of  a  political  subdivision 
and  after  an  exchange  on  that,  I  mentioned  the  definition  in  sec¬ 
tion  3(b)  of  the  Douglas  bill  which  says,  “or  any  political  subdivision 
of  a  State  which  is  independent  of  the  political  jurisdiction  of  a  county, 
parish,  or  similar  political  subdivision.”  / 

He  agreed  substantially  with  that. 

Senator  Ebvin.  And  in  North  Carolina,  that  would  take  in  every¬ 
thing,  including  the  wards  of  every  city. 

Senator  Kennedy.  I  had  just  one  very  brief  question,  just  for  clari¬ 
fication,  on  this  section  3(a),  which  charges  your  responsibility,  Mr. 
Eckler.  . 

I  can  see  a  possibility  wherein  that,  first  phrase  of  section  2,  where 
it  says  the  Director  of  the  Census  determines  that  less  than  50  percent 
of  the  people  of  voting  age  residing  therein  were  registered  on  Novem¬ 
ber  1, 1964,  you  might  have  100  people  or  1,000  people  and  you  might : 
have  75  percent  of  those  people  which  would  be  registered  as  of  that  ■ 
date.  Then  that  would  mean  that  the  aspect  of  the  trigger  would  not 
work,  but  if  less  than  50  percent  of  those  people  actually  voted  in  the 
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presidential  election,  then  the  trigger  would  work.  In  effect,  then, 
there  is  an  interrelationship  in  this.  It  is  certainly  my  feeling  that 
legislation  which  is  directed  toward  the  purpose  in  mind  of  registra¬ 
tion,  such  a  trigger  certainly  makes  sense  and  is  an  important  aspect 
of  tills  legislation. 

So  I  can  understand,  at  least  to  some  extent,  that  it  is  somewhat 
clearer  aa  to  what  the  responsibilities  are. 

Senator  Ervin.  I  am  very  much  intrigued  by  this  word  “trigger.” 
This  is  a  trigger  that  is  going  to  shoot  the  Constitution  if  it  is  pulled. 

Senator  Kennedy.  I  want  to  express  my  own  appreciation  for  your 
appearance  and  your  responsiveness  on  these  matters.  I  think  it  has 
been  extremely  helpful  and  I  found  it  enlightening.  I  want  to  thank 
you  and  your  assistant  for  coming  up  here. 

Senator  Ervin.  If  there  is  no  objection  from  any  member  of  the 
committee,  we  will  take  a  recess  now  until  2 :15. 

(Whereupon,  at  12: 05  p,m,t  the  committee  recessed,  to  reconvene  at 
2 :15  o’clock,  the  same  day.) 

afternoon  session 

The  Chairman*  Mr*  Macy,  will  you  please  come  forward* 

You  may  proceed. 

STATEMENT  OP  JOHN  W.  MACY,  JR,  CHAIRMAN,  U.S.  CIVIL 
SERVICE  COMMISSION 

Mr*  Macy*  Thank  you,  Mr*  Chairman.  I  appreciate  the  oppor¬ 
tunity  of  appearing  before  this  committee  on  behalf  of  Senate  1564, 
the  proposed  Voting  Eights  Act  of  1965.  ... 

In  his  address  to  the  Congress  on  March  15,  the  President  made 
crystal  clear  his  determination  that  denial  or  abridgement  of  the  rigKt 
of  a  person  to  vote  because  of  his  race  or  color  shall  be  eliminated* 
The  Civil  Service  Commission  will  support  the  President  in  this  task 
with  equal  determination.  My  colleagues,  the  Commission  staff  and 
I  are  honored  by  the  responsibilities  we  are  given  by  this  bill. 

The  Attorney  General,  Mr,  Chairman,  has  testified  in  detail  on  the 
need  for  this  bill  and  on  its  provisions.  Therefore,  I  am  limiting  my 
remarks  to  the  specific  duties  of  the  Commission  and  the  manner  in 
which  those  duties  would  be  carried  out. 

My  colleagues  and  I  are  not  unmindful  of  the  reasons  why  the  Civil 
Service  Commission  was  selected  to  perform  the  functions  that  would 
be  given  to  it  by  this  bill.  As  the  Attorney  General  has  testified,  the 
Commission  was  named  because  of  its  long  established  reputation  a s  a 
nonpolitical  and  bipartisan  body.  We  believe  our  experience  equips 
us  with  the  objectivity  to  perform  the  responsibilities  assigned* 

I  would  like  to  summarise  briefly  for  the  committee  what  the  Com¬ 
mission  conceives  to  be  its  principal  responsibilities  under  the  bill. 

These  responsibilities  are  set  forth  in  sections  4,  5,  6,  and  10.  Sec¬ 
tion  4(a)  provides  for  the  appointment^  without .regurd  to  civil  service 
laws,  of  examiners  to  prepare  and  maintain  list  (2  eligible  voters  in 
the  political  subdivisions  that  become  subject  to  the  bill, 

.  Under  section  5(a)  the  Commission  is  authorized  to  prescribe  the 
form  of  the  application  for  registration.  The  form  of  the  application 
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ag  provided  for  in  section  6(a)  will  in  a  large  measure  depend  upon 
the  particular  state  or  subdivision  involved,  the  effect  of  the  deter¬ 
minations  made  by  the  Attorney  General  under  section  3(a)  of  the 
bill,  and  the  outcome  of  the  Commission’s  consultation  ’with  the  Attor¬ 
ney  General  which  is  provided  for  in  section  6  (b). 

The  Chairman,  What  are  ym  going  to  do?  Are  you  an  inde- 

S indent  agency,  or  axe  you  going  to  take  orders  from  the  Attorney 
encral  ?  Which  is  itt 

Mr,  Macy,  Under  the  bill,  Mr,  Chairman,  it  would  be  the  Commis¬ 
sion’s  obligation  to  receive  from  the  Attorney  General  interpretations 
as  to  the  action  the  Commission  would  take  in  supervising  the  examin¬ 
ers,  The  Commission  would  be  the  administrative  agency  under  this 
bill ;  it  would  not  be  the  policymaking  body. 

The  Chairman,  What  you  do  is  take  orders  from  the  Attorney 
Genera]  f  That  is  what  you  say? 

Mr.  Maoy.  We  would  follow  the  instructions  of  the  Attorney  Gen¬ 
eral  after  he  had  made  the  certification  that  the  examiner  process  was 
to  be  put  into  effect. 

The  Chairman.  Proceed. 

Mr.  Macy,  Section  ft(b)  authorizes  the  Commission  to  promulgate 
regulations  concerning  the  times,  places,  and  procedures  for  listing  of 
eligible  applicants  ana  for  the  removal  of  registrants  from  the  eligi¬ 
bility  list.  These  same  general  factors  will  also  materially  affect  the 
regulations  concerning  times,  places,  and  procedures  for  application, 
listing  and  removal  provided  for  in  the  same  subsection.  The  latter 
section  also  requires  the  Commission,  after  consultation  with  the  At¬ 
torney  General^  to  instruct  examiners  concerning  the  qualifications 


The  basic  duties  of  examiners  are  set  out  in  section  6  and  its 
subsections. 

The  Chairman.  Is  the  Attorney  General  going  to  tell  you  whom  to 
appoint  as  examiners? 

Mr.  MAcr.  So,  sir,  the  Commission  will,  by  its  own  authority  under 
this  bill,  appoint  the  examiners  and  assign  them  to  the  necessary  duty. 

The  Chairman.  Whatisyour  policy  thereon  appointingexaminers? 

Mr.  Macy.  The  qualifications  I  have  a  little  farther  on  in  ray  state¬ 
ment,  if  I  may  proceed,  Mr.  Chairman. 

The  Chairman.  OK, 

Mr.  Macv.  These  provide  that  examiners- shall:  Examine  applicants 
concerning  their  qualifications;  decide  their  eligibility  in  accordance 
with  instructions;  list  promptly  those  found  eligible;  certify  and 
transmit  such  lists  and  supplements  at  the  end  of  each  month  to  the 
appropriate  election  official  with  copies  to  the  Attorney  General  of 
the  United  States  and  of  the  State  concerned;  issue  a  certificate  to 
each  person  listed  as  evidence  of  his  eligibility  to  vote;  remove,  under 
specified  circumstance,  the  names  of  persons  from  the  eligibility 
lists;  accept  payment  of  the  poll  taxes,  issue  receipts  therefor,  and 
transmit  such  payment  to  authorized  State  or  local  officials. 

The  Chairman.  Whom  are  you  going  to  consult  with  to  select  the 
examiners?  !  ... 

Mr.  Macs'.  The  Commission  will  develop  in  accordance  with  its 
personnel  management  experience  in  examining,  the  qualification' 
standards  for  the  selection  of  these  examiners,  and  make  the  actual 
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selection  itself  and  assign  the  examiner  to  the  political  subdivision 
where  the  bill  is  to  be  applied* 

The  Chairman*  Have  you  consulted  anyone  at  the  present  time  on 
the  appointment  of  examiners  ? 

Mr.  Macy*  No,  sir;  there  has  been  no  preliminary  consultation  on  it 
other  than  a  discussion  with  officials  in  the  Justice  Department  with 
respect  to  the  legislation  in  general.  Since  I  became  aware  of  this 
assignment  in  the  bill  to  the  Civil  Service  Commission,  I  have  had  a 
task  force  within  the  Commission  considering  the  processes  and 
standards  that  would  be  applied  in  the  event  the  legislation  was 
passed. 

The  Chairman.  It  would  be  the  Democratic  National  Committee  i 

Mr*  Mac y,  No  ;  as  I  indicate  a  little  further  in  my  statement,  there 
would  be  no  political  test  whatsoever*  The  Commission,  as  a  merit 
system  administrator,  would  continue  to  follow  its  nonpartisan  merit 
standards  in  administering  the  examiner  program* 

Under  section  9(e),  the  examiner  is  also  charged  with  the  respon¬ 
sibility  of  receiving  complaints,  made  within  24  hours  after  the 
closing  of  the  polls,  from  an  eligible  registrant  that  he  has  not  been 
permitted  to  vote  or  that  his  vote  was  not  counted.  If,  in  the  opinion 
of  the  examiner,  the  complaint  is  well  founded,  it  conveyed  to  the 
U.S,  attorney  in  the  judicial  district  concerned.  In  ration  6(a) ,  pro¬ 
vision  is  made  for  challenges  to  the  listing  made  by  the  examiner. 
The  Commission  is  responsible  under  this  section  to  provide  hearing 
officers  to  hear  and  determine  such  challenges  and  also  to  prescribe 
by  regulation  rules  to  govern  the  application  of  these  provisions* 

Upon  notice  from  the  Attorney  General  under  the  conditions  set 
forth  in  section  10,  the  Commission  is  required  to  terminate  the  listing 
procedures. 

The  success  of  this  program  like  any  other  enterprise  of  this  mag¬ 
nitude,  obviously  depends  heavily  on  the  quality  of  the  people  who 
actually  perform  the  work.  The  examiners  job,  as  indicated  above, 
is  one  which  requires  people  of  maturity,  unquestioned  impartiality, 
and  integrity.  They  must  have  such  personal  qualities  as  objectivity, 
patience,  ana  tact.  They  must  have  the  ability  to  analyze  and  decide 
issues  of  fact,  to  exercise  sound  Judgment,  and  to  meet  and  deal 
effectively  with  applicants,  local  officials,  and  others.  They  will  need 
to  be  people  who  can  represent  the  Civil  Service  Commission  with 
dignity  and  who  are  capable  of  inspiring  confidence  in  the  integrity 
of  the  listing  procedures.  Their  record  of  experience  must  have 
demonstrated  a  record  of  successful  performance  in  a  position  of 
responsibility  and  trust* 

In  keeping  with  the  temporary  nature  of  the  assignment,  selection 
willnot  be  Eased  upon  the  usual  open  competitive  civil  service  exam¬ 
ination*  However,  no  political  test  will  be  permitted. 

As  you  can  se&  examiners  will  be  required  to  possess  th.%  highest 

S unifications.  The  number  of  examiners  and  the  eepcific  persons 
esignated  will  be  carefully  tailored  to  the  particular  circumstances  of 
the  local  community  beingserved.  The  objective  will  be  to  use  local 
residents  when  feasible*  The  overriding  consideration^  of  course,  will 
be  to  employ  those  people  who  will  be  able  to  function  in  the  best 
interest  of  the  purpose  of  this  bill* 
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Generally,  we  would  propose  to  have  a  supervising  examiner  serving 
several  counties.  It  would  be  his  responsibility  to  supervise  the 
examiners  located  at  the  level  of  the  political  subdivision. 

The  hearing  officer  provided  for  in  section  6(a)  will  have  respon¬ 
sibilities  of  a  quasi-judicial  nature.  He  will  require  many  of  the 
same  kinds  of  personal  qualities  and  abilities  which  I  described 
previously  for  an  examiner,  plus  an  ability  to  hold  hearings  in  a 
judicial  manner. 

Our  objective  in  each  case  will  be  to  prescribe  fair  andlawful  regu¬ 
lations  and  procedures  which  will  fulfill  the  responsibilities  placed 
upon  the  Commission  by  this  bill. 

My  colleagues  and  I  recognize  the  importance  of  the  tasks  to  be 
assigned  to  the  Commission  py  this  bill.  If  the  bill  is  enacted  into 
law,  the  Civil  Service  Commission  will  perform  these  tasks  in  such  a 
fashion  aa  to  justify  the  confidence  placed  in  it. 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  offer  this  testi¬ 
mony  today.  I  shall  be  pleased  to  answer  any  questions  you  and 
other  members  of  the  committee  will  address  to  me. 

The  Chairman.  How  many  registrars  do  you  expect  to  appoint  to 
a  county  ! 

Mr.  Ma  cv.  This  is  difficult  to  ascertain  at  this  dale.  It  is,  of 
course,  the  hope  of  everyone  concerned  with  this  legislation  that  there 
will  be  widespread  compliance  and  very  limited  requirements  for 
examiners.  It  is  our  view  that  the  number  would  be  determined  by 
the  time  and  the  number  of  potential  registrants  in  a  given  sub¬ 
division,  that  in  some  areas,  there  would  be  greater  needs  than  others. 
I  would  say  that  as  a  general  figure,  we  would  feel  about  100  ex¬ 
aminers  would  be  called  lor.  , 

The  Chairman.  One  hundred  examiners  t 

Mr.  Maov.  This  is  a  very  tentative,  preliminary  figure.  We  feel 
about  100  examiners. 

'  The  Chairman.  In  how  many  States! 

Mr.  Mac*.  This  is  assuming  that  the  seven  States  would  be  involved. 

The  Chairman.  So  you  feel  100  examiners  would  suffice! 

Mr.  Maov.  That  is  correct,  sir. 

Senator  Ervin.  And  you  on  the  Commission  could  appoint  some 
carpetbaggers  to  come  into  34  North  Carolina  counties  and  determine 
which  citizens  of  North  Carolina  are  qualified  to  vote  and  also  pass 
on  whether  complaints  of  persons  that  have  been  denied  the  right 
to  vote  in  an  election  are  just  and  meritorious  or  not,  and  then  to 
pass  on  the  question  of  challenges,  could  you  not,  under  this  bill! 

Mr.  Maot.  Under  this  bill,  Senator  Ervin,  the  Commission’s  in¬ 
tent  would  be  to  utilize  to  the  maximum  extent  people  in  the  locality 
to  serve  as  examiners.  This  certainly  would  be  desirable.  This 
would  be  our  view. 

However,  there  may  be  .some  instances-  where  it  is  not  possible  to 
secure  voluntarily  the  services  of  examiners  from  a  particular  com¬ 
munity.  ■  In  that  event,  the  legislation  would  permit  the  selection  by 
the  Commission  of  individuals  meeting  these  qualifications  from  out¬ 
side.  I 

Senator  Ervin.  In  other  wotdst  under  the  present  form  of  this 
bill,  the  Commission  would  be  given  the  power  to  -  appoint  some 
examiners  from  Pekin,  Ill.,  or  Kalamazoo,  Mich.,  or  Braintree, 
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Mass,,  or  even  from  Peiping,  China,  to  come  down  to  North  Carolina 
and  determine  who  is  going  to  be  allowed  to  vote  down  there. 

Mr,  Maoy.  That  last  location  you  cited  would  surely  be  excluded. 
Senator  Ervin.  Where  is  it  excluded ! 

Senator  Dikksen,  Perhaps  I  should  be  heard.  The  trouble  is  they 
v;iH  not  be  able  to  talk  our  language. 

The  Chairman,  I  want  you  to  point  to  the  provision  in  this  bill 
flat  excludes  it. 

Senator  Ervin,  The  people  in  North  Carolina  would  not  have  to 
know  our  language,  because  they  would  not  be  required  to  read  and 
write,  or  even  to  speak  English, 

Senator  Hart,  These  individuals  would  have  to  be  citizens  to  be 
appointed.  Obviously,  we  would  not  look  outside  the  community  un¬ 
less  this  was  viewed  tone  an  absolute  necessity. 

The  Chairman,  Why  would  they  have  to  oe  citizens  t  Where  is  the 
provision  of  the  bill  wliich  would  require  you  to  appoint  citizens? 

Mr*  Mact.  These  would  be  employees  of  the  United  States  and 
would,  therefore,  have  to  be  citizens  in  order  to  serve  in  this  capacity. 
Senator  Ervin,  Where  is  there  anything  in  this  hill  to  that  e^ect! 
Senator  Dihksen,  Well,  it  does  not  have  to  b& 

Mr,  Mact.  These  are  appointments  made  to  Federal  service  and 
would  therefore  be  1  imited  to  citizens. 

Senator  Ervin.  Mr.  Macy,  do  you  not  know  we  are  employing  thou¬ 
sands  of  people  in  the  United  States  and  thousands  of  people  over 
the  world  who  are  not  U.S*  citizens ! 

Mr.  Mact.  Certainly  1  know  we  are  employing  people  abroad  un¬ 
der  special  legislation  that  permits  us  to  employ  aliens.  However,  here 
in  the  United  States,  it  is  only  where  special  authority  is  given  under 
certain  special  conditions  to  appoint  noncitizena 
Senator  Ervin.  There  is  not  a  single  restriction  in  this  bill  that  a 
man  to  b&  an  examiner  must  be  a  citizen  or  that  he  resides  in  the 
United  States.  There  is  not  even  a  requirement  that  he  even  be  able 
to  read  and  write. 

Mr,  Macy.  No;  but  certainly  the  Civil  Service  Commission  would 
not  certify  anybody  to  this  position  without  meeting  the  qualifications 
that  I  referred  to. 

The  Chairman,  That  is  the  trouble  with  you  fellows.  You  come 
down  here  and  demand*  ask  for  a  wide  grant  of  power  and  then  say, 
if  you  give  it  to  us,  we  shall  not  exercise  all  thatpower. 

I  want  you  to  answer  this  question :  The  Communist  Party  in  my 
State  is  in  business  in  a  big  way.  It  is  in  business  in  the  name  of 
the  Freedom  Party,  Every  little  town  has  a  Freedom  House*  which 
is  a  Communist  indoctrination  center  and  that  is  all  it  is*  I  want 
to  know  if  you  are  going  to  appe'nt  people  who  are  affiliated  with  a 
Communist  organization? 

Mr.  Mact.  No,  Mr,  Chairman;  the  Commission  would  abide  by 
existing  standards  which  preclude  Federal  employment  to  those  who 
are  not  loyal  to  the  United  States. 

The  Chairman.  The  people  do  not  actually  belong  to  the  Commu¬ 
nist  Party  but  the  people  who  afe  running  the  Freedom  Party  are 
Communists.  They  are  brought  in  there,  they  Tun  it,  they  take 
advantage  of  people.  People  are  affiliated  with  them,  A  lot  of  them 
are  not  members  of  the  Communist  Party*  but  they  are  influenced 
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by  the  Communist  Party.  I  want  yon  to  answer  me  whether  you  are 
going  to  appoint  people  who  belong  to  the  Freedom  Party  in  my  State? 

Mr,  Macy,  There  will  be  no  political  test  applied  in  making  this 
selection  or  these  selections. 

The  Chairman.  What  you  are  saying  is  that  you  would  appoint 
people  in  my  State  that  are  under  Communist  domination. 

Mr.  Macy.  I  am  saying  we  would  appoint  qualified  American  citi¬ 
zens  to  perform  this  function. 

The  Chairman.  Even  though  they  are  members  of  an  organization 
that  is  Communist  controlled. 

Mr.  Macy.  I  am  not  in  a  position,  Mr.  Chairman,  to  identify  just 
what  control  any  particular  group  of  American  citizens  may  be  under. 
Certainly  the  Commission  would  follow  the  law  and  Executive  order 
with  respect  to  assuring  that  those  who  serve  their  Government  are 
loyal  to  their  Government  and  that  they  met  the  standards  of  suita* 
bility  that  are  applied  in  Federal  employment. 

Senator  Dikk&en.  May  I  interject  ? 

The  Chairman.  Yes. 

Senator  Dirksen,  Mr.  Macy,  how  long  have  you  worked  in  the  Civil 
Service  Commission  and  personnel  field  for  the  Government  ? 

Mr.  Macy.  Senator  Dirksen,  I  have  been  employed  by  the  Federal 
Government  largely  in  personnel  work  since  1&39,  with  the  exception 
of  military  service  for  3^  years,  and  3  years  in  academic  life;  so  about 
SiOyears. 

Senator  Dirksen.  Or  more? 

Mr.  Macy,  Yes. 

Senator  Dirksen.  And  you  have  done  a  great  deal  of  personnel 
work  for  the  President  of  the  United  States  % 

Mr,  Macy,  Yes,  sir. 

Senator  Dirksen.  And  you  have  never  had  any  difficulty  in  all  that 
time,  whatever  the  status  of  the  law  may  be,  in  finding  people  who  are 
citizens,  who  are  loyal,  and' who  are  expected  to  and  who  ck>  discharge 
their  responsibilities  adequately  f 

Mr,  Macy,  That  is  correct. 

Senator  Dirksen,  And  I  may  add  that  some  of  the  discussion  is 
mute,  I  think,  because  I  made  the  point  when  this  bill  was  in  the 
drafting  stage  that  first  of  all,  I  thought  the  examiners  ought  to 
come  from  the  area  and  from  the  State  where  they  are  expected  to 
operate  and  interestingly  enough,  when  I 'made  that  observation  on 
the  floor  of  the  Senate,  one  of  our  very  liberal  Members  stood  up  to  say 
if  you  put  that  in  the  bill,  if  you  put  those  restrictions  in  the  bill,  I 
shell  fuss  and  fight  against  it.  I  thought  that  was  a  peculiar  liberal 
doctrine,  to  say  the  least.  "  * 

But  I  had  flie  same  feeling  that  Judge  Ervin  did,  I  did  not  want 
anybody  to  say  that  we  were  setting  up  a  carpetbag  constabulaiy  of 
some  kind  here  to  invade  States  that  were  far  afiela  for  the  perform¬ 
ance  of  the  duties  as  examiners. 

Mr.  Macy.  Certainly,  Senator  Dirksen,  in  administering  this  respon¬ 
sibility,  if  the  Congress  extends^  it  to  the  Civil  Service  Commission, 
it  would  be  our  effort  to  find  individuals  in  the  locality  to  serve  in  the 
roll  of  examiner. 

Senator  Dirksen.  Now,  let  U9  assume  that  in  a  given  area,  you  could 
not  find  a  person  who  was  either  not  qualified  either  by  judicial 
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temperament  or  capacity  or  who  might  be  under  some  fear  about 
accepting  an  appointment  of  this  kind.  What  would  you  do,  or  if  you 
could  not  find  somebody  in  a  given  State,  and  I  think  that  is  going 
rather  far  afield,  but  if  you  could  not  find  him,  you  would  have  to  nave 
some  language  in  the  bill  to  give  you  some  flexibility  in  order  to  meet 
t  he  best  standards,  is  that  right  f 

Mr,  Macy.  That  is  it  exactly  and  we  would  look  to  our  own  staff  and 
other  responsible  Federal  people  in  immediately  adjoining  areas  to  ^ 
serve  in  this  capacity. 

The  Chairman,  Mr,  Macy,  you  say  you  think  100  people  would  be 
an  adequate  number  of  examiners  ? 

Mr.  Maoy,  That  is  my  preliminary  tentative  estimate,  yes,  sir. 

Senator  Ervin,  Do  you  nqt  think  that  Congress,  in  passing  ft  bill, 
ought  at  least  to  assume  that  there  are  sufficient  men  in  North  Carolina 
of  integrity  and  character  and  intelligence  to  serve  in  this  capacity, 

Mr,  Macy.  As  Senator  Dirksen  indicated,  I  think  it  is  desirable  to 
have  the  added  flexibility  to  permit,  in  instances  where  it  is  not  pos¬ 
sible  to  find  qualified  persons  and  willing  persona  in  a  community  to 
make  it  possible  to  go  to  other  areas  for  them. 

Senator  Ervin.  Well,  then,  do  you  have  any  reason  to  believe  you 
would  have  to  go  outside  of  North  Carolina  to  find  men  of  sufficient 
intelligence  and  integrity  to  act  as  examiners  in  North  Carolina  ? 

Mr.  maoy,  I  am  not  aware  of  all  the  details  of  conditions  in  North 
Carolina,  but  I  would  certainly  hope  that  it  would  not  be  necessary  to 
go  outside  the  State, 

Senator  Ervin.  Do  you  not  have  anything  more  than  a  hope  that  you 
might  find  a  sufficient  number  of  examiners  out  of  4,5  million  people  ? 

If.  lr. lf_.  1 _ _ 1  _T  1_  _  j_T_  _  '  j.  Ml  j.  L.  „ j_  _  L 
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examiners. 

Senator  Ervin.  It  is  not  necessary.  That  is  why  1  am  against  the 
bill. 

Mr.  Macy.  That  is  why  I  am  hoping  that  the  compliance  will  be  such 
that  it  will  not  be  necessary. 

Senator  Ervin.  Mr.  Macy,  are  you  telling  me  that  you  are  not  willing 
to  take  it  for  granted,  to  get  beyond  the  mere  stages  of  inchoate  hope, 
that  there  are  enough  people  of  integrity  and  character  and  intelligence 
in  North  Carolina  to  act  as  examiners  in  North  Carolina  counties  f 

Mr.  Macy.  I  certainly  would  not  want  to  answer  that  in  any  way  to 
reflect  adversely  on  the  intelligence  or  integrity  of  the  people  of  North 
Carolina.  I  am  sure  that  there  are  many  people  who  would  meet  the 
standards  I  have  specified. 

Senator  Ervin.  Well,  I  think  the  bill  ought  to  be  amended  to  pro¬ 
hibit  carpetbagger  examiners,  myself. 

Mr.  Macy.  If  that  is  the  judgment  of  the  Senate  and  the  House,  we 
shall  certainly  act  accordingly. 

Senator  Ervin.  I  want  to  make  one  more  observation  and  then  I 
have  to  leave  to  catch  a  plane.  But  you  say,  that  as  the  Attorney  Gen¬ 
eral  has  testified,  the  Commission  was  named  because  of  its  long-estab¬ 
lished  reputation  as  a  nonpolitical,  bipartisan  body.  _  The  Commission 
thus  far  lias  not  been  concerned  with  administering  election  laws, 
has  iti 

Mr.  Maoy.  That  is  correct. 
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Senator  Ervin.  I  hope  the  Commission  still  has  that  reputation— 
the  Commission’s  reputation  is  excellent  at  the  present  moment.  I 
hope  you  still  have  it  when  you  get  through  with  this.  I  want  to  tell 
you  what  this  bill  is  and  the  kind  of  reputation  it  gives  peoples  in 
States, 

Edmund  Burke  says  you  cannot  indict  a  whole  people,  yet  this  bill 
indicts  a  whole  people.  It  says  that  North  Carolina,  because  it  voted 
51.8  percent  of  its  adult  population  while  New  York  County  was 
voting  only  51,8  percent  of  its  adult  population  and  Texas  was 
voting  only  44,4  percent  of  its  population,  is  virtually  presumed  to  be 
violating  the  15tn  amendment,  whereas  New  York  County  and  Texas 
are  to  be  presumed  innocent  of  such  nefarious  conduct,  I  hope  they 
will  judge  the  Commission  on  a  fairer  basis  than  that  and  that  the 
Commission’s  reputation  will  not  be  impugned  upon  such  evidence  as 
North  Carolina’s  is  by  this  bill. 

Mr,  Macy.  It  certainly  is  our  intent  to  maintain  our  reputation  for 
objectivity  and  fairness  m  administering  this  difficult  program,  as  we 
have  in  administering  the  merit  system  for  the  Federal  Government 

Senator  Ervin  (presiding) .  That  is  all. 

Senator  Hart,  Mr,  Macy,  is  it  your  understanding  under  the  bill 
that  one  currently  employed  by  the  Federal  Government  could  be 
given  this  examiner  assignment?  In  other  words,  is  there  any  bar  to 
holding  a  second  job  if  the  second  job  in  the  Federal  Government  is 
created  by  the  voting  rights  bill  ? 

Mr.  Macy,  No,  eir^  there  would  be  no  bar.  It  is  our  view  that  the 
examiner  function  will  be  largely  short  term  and  part  time  and  that 
this  would  mean  that  it  would  be  possible  in  certain  instances  to 
utilise  Federal  employees,  either  on  a  leave  status  or  as  an  additional 
duty,  to  perform  this  particular  function.  It  would  be  our  intent  to 
look  first  to  the  Federal  employees  in  these  communities  to  see  if  there 
are  those^who  meet  these  qualifications  and  who  have  a  willingness  to 

Srform  m  this  function.  We  feel  that  this  would  be  desirable.  We 
rf  that  in  the$e  communities*  the  Federal  official  has  a  reputation 
for  integrity  and  public  interest  and  that  such  individuals  would  con¬ 
stitute  a  resource  that  could  be  used  for  this  puipose*  The  bill  pro* 
video  no  bar  for  that  type  of  employment. 

Senator  Hart,  I  think  that  the  Congress  is  fortunate  that  a  man 
of  your  integrity,  and  character,  and  experience  is  available  to  be 
given  this  assignment. 

Senator  Ervin.  He  could  be  chairman^  of  the  election  board  of 
North  Carolina  and  Mississippi,  Alabama,  Georgia,  and  North  and 
South  Carolina,  / 

Senator  Hart.  I  am  sure  any  man  you  would  pick  would  regard  it 
as  an  honor  and  a  public  obligation  to  perform  that  duty. 

Senator  Ervin.  That  is  correct,  Senator, 

Senator  Hart,  I  repeatf  I  think  it  is  very  fortunate  that  we  have  & 
Civil  Service  Commission  with  a  reputation  which  men  like  you  have 
and  have  had. 

I  notice  our  chairman  is  back.  I  should  comment  that  I  was  one  who 
sought  to  seat  the  Freedom  Party  delegation  at  our  convention  a  year 
ago,  I  would  hope  that  the  remarks  of  the  chairman  would  not  pre¬ 
clude  you  from  considering  the  society  in  Mississippi  and  elsewhere  to 
be  an  open  one  from  which  you  could  draw  from  all  comers,  absent 
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only  the  proof  that  the  high  standards  you  have  described  to  ua  were 
not  met  by  anybody, 

Mr*  Macy.  That  certainly  was  the  intent  of  my  response* 

Senator  Ervin*  I  would  like  to  state,  Mr*  Macy,  that  no  questions  I 
have  asked  are  intended  to  be  a  reflection  on  you  or  the  Civil  Service 
Commission.  I  have  a  very  high  opinion  of  you  individually  and  offi¬ 
cially,  also  of  the  Civil  Service  Commission*  But  I  have  a  very  low 
opinion  of  a  bill  which  would  provide  for  sending  carpetbaggers  into 
my  State  to  pass  on  the  qualifications  of  North  Carolina  voters  and 
also  to  mak^  a  quasi- judicial  decision. 

Mr,  Macy,  I  understand  that,  sir. 

The  Chairman  (presiding).  Do  you  expect  to  hire  postmasters ? 

Mr.  Maoy.  No,  sir.  The  feeling  is  that  the  postmasters’  examin¬ 
ing  and  selection  system  is  such  that  it  would  not  be  desirable  to  uti¬ 
lize  postmasters.  However,  there  are  some  employees  in  the  post  office 
who  are  selected  through  the  regular  civil  service  examining  system 
who  might  very  well  be  utilized  m  this  part-time  or  short-term  basis 
that  I  was  describing  in  response  to  Senator  Hart’s  question. 

Senator  Kennedy.  Mr*  Macy,  in  your  discussion  about  the  kinds 
of  people  that  might  be  appointed  as  examiners,  you  are  not  excluding 
the  possibility  that  these  might  be  people  who  are  already  under  civil 
service,  is  that  right? 

Mr*  Macy.  No,  sir.  Senator  Kennedy*  The  view  is  that  in  many 
instances,  we  would  look  to  the  present  Federal  employees  for  the 
performance  of  this  function. 

Senator  Kennedy,  That  is  not  exclusive*  You  might  have  some 
who  were  presently  Federal  employees  and  you  might  have  some  from 
the  outside? 

Mr,  Macy*  That  is  right,  I  would  view  the  probability  that  there 
would  be  a  mixture  of  the  two.  As  I  indicated  in  my  statement,  it 
would  be  necessaiw  to  tailor  the  composition  of  the  examiner  force, 
depending  upon  the  particular  community  and  its  voting  records* 

Senator  Kennedy*  Now,  if  you  were  to  have  someone  who  was 
already  a  Federal  employee,  and  you  gave  him  the  responsibility  that 
you  have  given  under  this  act  as  far  as  extending  your  responsibil¬ 
ities  as  a  Federal  examiner  and  he  were  to  fail  to  live  up  to  those 
responsibilities  and  his  service  was  terminated,  would  he  retain  any 
rights  under  civil  service,  and  if  so*  what  rights  ? 

Mr*  Macy*  Yes,  if  an  individual  Federal  employee  were  assigned 
duties  as  an  examiner,  the  removal  authority  in  this  bill  would  only 
apply  to  the  termination  of  his  services  as  an  examiner.  It  would 
not  affect  his  regular  employment  status* 

Consequently,  he  would  "be  returned  in  the  event  of  termination- 
terminating  action  to  his  regular  employment,  where  he  would  con¬ 
tinue  to  have  all  of  the  benefits  of  the  civil  service  laws,  the  Veterans 
Preference  Act,  and  other  protections. 

Senator  Kennedt,  You  also  mentioned  the  possibility  of  using 
deputy  examiners.  Would  they  be  subject  to  the  same  criteria  or 
standards  as  far  as  their  competency  as  examiners  themselves? 

Mr,  Macy,  Yes,  that  is  right*  'These  would  be  subordinate  exam¬ 
iners  who  would  be  working  in  support  of  an  examiner  in  a  particu¬ 
lar  area.  We  would  apply  the  same  qualifications  and  standards, 
require  that  they  meet  the  same  performance  standards* 


VOTING  RIGHTS 


014 

Senator  Kennedy,  You  outlined  in  quite  good  detail  in  your  testi¬ 
mony  this  afternoon  the  kinds  of  standards  which  they  would  meet, 
not  only  deputy  examiners  but  the  Federal  examiners  as  well,  on  page 
3  of  your  testimony.  I  am  wondering  if  you  could  give  us  a  GS 
rating  for  that? 

Mr.  Mac  Y.  I  ha^e  not  finally  determined  that* 

Senator  Kennedy*  I  know  it  has  been  suggested  by  a  member  of 
this  committee  that  a  OS  rating  be  used  os  a  guideline  or  a  standard 
of  the  degree  of  competency  that  these  individuals  would  have.  It 
would  appear  to  me  in  looking  at  the  kinds  of  criteria  which  you  have 
outlined  m  your  testimony,  you  could  pretty  well  establish  an  out* 
line  or  at  least  establish  a  criterion  that  is  somewhat  more  specific, 
for  examiners,  as  they  would  be  Federal  employees.  What  would  be 
their  rating  ae  a  Federal  employee,  or  would  you  prefer  to  have  a 
degree  of  discretion  on  that? 

Mr.  Macy,  I  think  discretion  is  desirable  on  thi&  Generally,  the 
level  we  have  been  discussing  has  been  the  GS-11  or  12  level  for  the 
examiners*  I  notice  that  in  the  Douglas  bill,  it  specifies  they  should 
be  at  GS-12  level.  We  are  generally  in  accord  with  that  as  a 
standard. 

Senator  Kennedy.  But  you  prefer  not  to  see - 

Mr.  Macy.  I  prefer  not  to  see  it  specified,  because  I  believe  there 
will  be  a  great  deal  we  shall  need  to  learn  about  the  nature  of  the 
operation,  now  it  should  be  organized,  how  it  should  be  staffed,  and 
flexibility  would  therefore  be  desirable. 

Senator  Kennedy.  I  do  not  see  written  into  this  bill  any  provision 
for  the  protection  of  examiners  in  their  normal  function  of  fulfilling 
the  duties  which  you  will  charge  them  with  or  which  the  Civil  Service 
Commission  will  charge  them  with.  Do  you  feel  there  should  be  any 
saf^uards  provided  for  the  examiners  ? 

Mr.  Maoy.  Yes,  I  think  that  would  be  a  worthwhile  addition.  There 
is  no  language  at  the  present  time  that  would  provide  that.  I  think 
a  person  serving  as  an  examiner  under  the  terms  of  this  bill  should 
have  the  protection  of  Federal  law. 

Senator  Kennedy.  This  would  be  against  intimidation  or  violence! 

Mr.  Macy.  Personal  attack.  There  are  presently  pending  some  bills 
that  would  provide  for  this  for  postal  employees.  I  think  we  could 
develop  language  from  that  which  would  be  applicable  to  this. 

Senator  Kennedy,  Can  you  foresee  the  possibility  where  State 
registrars  would  be  used  as  Federal  registrars  ? 

Mr,  Maoy,  No,  I  would  not  see  that.  The  employment  would  be 
from  within  the  ranks  of  the  Federal  Government  or  outsiders  who 
are  private  citizens. 

Senator  Kennedy.  Now,  I  would  like  to  direct  your  attention  to 
section  6(a)  of  the  bill,  which  provides  that  any  challenge  to  a  listing 
on  an  eligibility  list  should^be  heard  and  determined  by  a  hearing  offi¬ 
cer  appointed  by  and  responsible  to  the  Civil  Service  Commission  and 
under  such  rules  as  the  Commission  'shall  by  regulation  prescribe. 
Could  you  indicate  the  standards  by  which  such  an  examiner  would 
be  selected?  Are  these  standards  which  are  similar  to  the  ones  you  . 
have  outlined? 

Mr.  Macy,  They  would  be  similar  to  those  we  have  developed  for  the 
examiner,  plus  some  judicial  experience  or  some  experience  in  the  ad- 
ministrative  process. 
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*  Senator  Kennedy.  Could  you  expand  on  that  somewhat  I 

Mr*  Macy,  Yes,  I  would  feel  that  some  experience  along  the  lines 
of  that  required  for  hearing  examiners  under  the  Administrative  Pro¬ 
cedures  Act  would  be  called  for  here,  some  knowledge  of  the  l&wy  some 
experience  in  handling  evidence  and  handling  documentation  with  re¬ 
spect  to  incidents  that  are  presented  to  them*  This  would  be  a  neces¬ 
sary  addition* 

I  would  also  see  that  these  hearing  officers  would  be  separate  and 
distinct  from  the  examiners,  because  they  would  be  passing  in  some  in¬ 
stances  on  the  judgment  of  the  examiner  m  an  individual  case. 

Senator  K:  nnedy.  And  you  would  add  those  qualifications  on  top 
of  the  other  qualifications  which  you  have  indicated  for  an  examiner? 

Mr*  Macy.  That  is  correct. 

Senator  Kbnndy.  No  further  questions,  Mr*  Chairman* 

The  Chairman*  Did  I  understand  you  to  say  you  would  appoint 

Slr^MACY.  Yes,  there  would  be,  possibly,  deputy  examiners  in  cer¬ 
tain  areas  in  order  to  expedite  the  operation.  There  might  be  some 
support  or  clerical  personnel  in  order  to  do  the  same  thing* 

The  Chairman.  What  is  the  difference  between  a  deputy  examiner 
and  an  examiner  ? 

Mr,  Macy.  This  would  be  an  individual  working  under  the  supervi¬ 
sion  of  the  examiner,  presumably  at  a  slightly  lower  compensation. 

The  Chairman*  Thank  you,  sir* 

Mr*  Macy*  Thank  you,  sir* 

The  Chairman.  Mr.  Paul  Rodgers,  assistant  attorney  general  of  the 
Stateof  Georgia* 

STATEMENT  OP  PAUL  RODGERS,  JR*,  ASSISTANT  ATTORNEY 

GENERAL  OP  THE  STATE  OP  GEORGIA 

• 

The  Chairman,  I  understand  you  have  no  manuscript  but  you  want 
to  testify  from  notes? 

Mr*  Rodgers*  Yes,  sir;  that  is  correct*  Because  of  the  swiftness 
with  which  this  matter  is  moving,  we  found  yesterday  we  had  a  firm 
appointment  for  today  so  we  were  caught  somewhat  quickly  in  trying 
tolbe  prepared*  We  did  not  have  an  opportunity  to  make  a  manu¬ 
script,  but  I  think  we  have  notes  which  will  adequately  cover  iU 

Mr.  Chairman  and  members  of  the  committee,  it  is  a  pleasure  to ap- 
(>ear  before  you  and  I  appreciate  very  much  your  taking  your  valuable 
time  to  listen  to  our  views  concerning  the  voting  rights  bill. 

The  State  of  Georgia  opposes  this  legislat  ion  on  several  grounds,  the 
significant  part  of  which  is  we  believe  that  the  bill  is  unconstitutional 
or  that  it  should  be  so  declared. 

Now,  our  basis  on  the  constitutional  argument  is  the  fact  that  up 
imtil  the  present  time,  including  the  present  time,  the  law  has  been 
that  the  States  have  the  sole  responsibility  for  prescribing  voter  quali¬ 
fications  and  we  think  that  intent  was  clear  from  the  amendments,  in 
particularly  the  17th  amendment  and  the  10th  amendments 

^  position  that  is  taken  by  the  Federal  Attorney  General 
that  the  second  section  of  amendment  15  overrides  these  other  pro- 
Fisiona,  that  in  effect,  it  repeal  them.  We  do  riot  think  that  is  a  sound 
proposition  of  law.  It  is  textbook  law  and  a  basic  canonf  of  constitu- 
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tional  construction  that  an  effort  should  be  made  to  reconcile  amend¬ 
ment^  to  the  Constitution  with  the  basic  document  and  that  repeals  by 
implication  are  not  favored  and  that  amendments  should  be  harmon¬ 
ized^  if  possible^  with  the  original  provisions.  So  consequently,  what 
section  2  of  article  15  says  is  that  Congress  has  the  power  to  enforce 
the  guarantees  of  the  first  section  by  appropriate  legislation.  That 
means  legislation  of  a  nature  which  has  been  passed  thus  far  which 
prohibits  any  type  of  discrimination  in  voting  procedures  and  prac¬ 
tices  and  maybe  even  the  appointment  of  Federal  registrars.  But  I 
do  not  think  it  wasthe  intent,  nor  do  I  think  that  it  is  constitutional, 
for  the  Congress  to  enact  legislation  which  in  effect  prescribes  voter 
qualifications. 

However,  of  course,  we  recognize  that  there  is  a  very  strong  effort 
behind  this  Dill  and  no  doubt  this  bill  or  something  similar  will  become 
law.  While  we  do  not  retreat  from  our  original  opposition  to  the 
bill,  we  want  at  this  time  to  turn  o  consideraion  of  several  amend* 
ments  which  we  believe  will  make  the  bill  fairer. 

The  bill  was  rather  hazily  drawn  and  I  think  it  is  obvious,  because 
there  are  certain  technical  defects  in  the  bill  which  we  think  are  un¬ 
sound  and  we  think  will  be  revealed  even  to  the  strongest  supporters 
of  the  bill. 

We  think  first  that  the  elimination  of  the  literacy  test  goes  too  far. 
It  goes  too  far  unnecessarily.  Actually,  we  think  that  just  the  appoint¬ 
ment  of  Federal  registrars  would  be  sufficient  to  accomplish  the  pur- 

Soses  of  the  bill.  Now,  as  you  probably  know,  the  Federal  Attorney 
reneral  testified  before  the  House  committee  on  this  matter.  He  did 
not  attack  literacy  tests.  He  did  not  say  literacy  tests  were  unsound. 
He  did  not  criticize  them.  What  he  criticized  was  the  application  of 
the. literacy  test.  He  said  that  in  certain  areas  of  the  South,  applica¬ 
tion  of  testa  were  being  discriminatorily  applied.  Of  course,  the  state 
of  Georgia  is  against  that.  We  have  made  every  effort  to  eliminate  any 
such  discrimination  in  Georgia.  However,  we  think  that  Federal 
registrars  in  counties  where  it  is  necessary  to  correct  these  affairs  could 
just  as  easily  apply  the  State  literacy  test  and,  of  course,  they  could 
fee  depended  upon  to  apply  the  State  literacy  test  fairly  and  indis¬ 
criminately. 

The  Chairman.  You  mean  that  Federal  employees  could  apply  the 
State  literacy  test*  is  that  what  you  say  f 
Mr.  Kodoers.  Yes.  Of  course,  we  fee)  this  would  not  impair  the 
objective  of  the  bill,  but  yet  it  would  leavethe  present  subscription 
of  your  qualifications  for  voting  within  State  hands,  where  we  think 
they  belong  constitutionally.  That  is  why  we  suggest  that  the  literacy 
test  not  be  tampered  with,  that  they  be  left  as  they  are  and  let  the 
Federal  registrars  apply  them. 

Second,  we  would  like  to  comment  upon  this  shotgun  effect  of  the 
bill  in  applying  the  bill  to  an  entire  State.  I  am  not  familiar  with  the 
circumstances  m  Alabama,  but  I  am  familiar  with  them  in  Georgia. 
Nowj  in  Georgia,  we  have  attempted  to  eradicate  all  forms  of  dis¬ 
crimination,  but  we  have  some  counties  in  Georgia  that  I  think  would 
compare  favorably  to  counties  in  the  Nation.  The  pne  I  would  like 
to  select  as  an  example  is  Fulton  County,  which  contains  metropolitan 
Atlanta.  Atlanta  has  a  reputation  throughout  the  Nation  as  being  a 
progressive  leader  in  civil  lights  affairs.  There  have  been  great  efforts 
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made  in  Atlanta,  I  think  this  bill  would  limit  its  scope  to  political 
subdivisions,  which  in  Georgia  would  mean  the  county,  and  Atlanta 
and  other  areas  that  have  fought  against  discriminatory  practices, 
where  the  local  citizenry  has  stood  up  to  see  that  abuses  like  this  do  not 
occur,  those  counties  should  be  excluded.  It  is  unfair  and  unjust  to 
apply  this  bill  to  a  county  which  has  Accepted  the  responsibility  of 
the  matter  and  is  not  guilty  of  these  abuses.  Just  because  a  few  coun¬ 
ties  in  a  State  have  indulged  in  misconduct,  the  entire  State  should 
not  be  punished  and  this  bQl  here  is  a  stigma.  This  bill  here  is  a  yoke 
of  disgrace  and  this  stigma  should  not  he  placed  upon  counties  that 
are  not  guilty  of  the  faults  which  this  bill  attempts  to  correct.  That 
is  just  basic  justice  and  we  think  that  provision  of  the  bill  is  very 
unjust. 

There  is  no  reason  why  this  50-percent  criterion  cannot  be  applied  to 
political  subdivisions. 

In  cases,  possibly  in  other  States,  where  you  liave  a  strong  influence 
from  a  State  level  may  be  to  discriminate,  that  means  that  a  great 
many  subdivisions  are  going  to  be  affected.  But  in  Geoigia  where 
the  effort  is  "in  the  reverse,  I  think  only  a  few  counties  would  be 
affected. 

The  second  thing  that  I  would  next  like  to  comment  upon,  I  think 
it  is  a  great  mistake  to  focus  this  bill  toward  the  conditions  which 
existed  in  this  country  as  of  November  1964,  It  appears  to  me  that 
that  is  a  very  shortsighted  approach.  It  appeals  to  me  to  focus  on 
that  with  the  accompanying  10-year  provision,  but  you  cannot  come 
out  for  10  years;  it  destroys. any  incentive  or  improvement.  There  is 
really  no  incentive  in  this  bill  to  improve.  What  this  bill  does  is  finger 
out  several  States  permanently  and  say,  “You  are  stuck.” 

Now,  I  think  that  with  the  migrations  that  are  going  on  in  this 
countiy  today,  the  great  movement  of  Negron  from  one  part  of  the 
countiy  to  the  other,  the  great  number  of  Mexicans  we  have  in  the 
Southwest,  Puerto  Ricans  moving  into  New  York,  Chinese  in  Cali¬ 
fornia,  very  quickly  you  could  see  that  other  abuses  could  arise  in  other 
States  outside  of  these  that  have  been  fingered  by  the  bilk  I  think 
the  legislation  should  be  national  in  scope,  not  limited.  I  think  that 
this  50-60  criterion  should  not  apply  to  any  one  election.  I  think  it 
should  apply  to  the  preceding  congressional  election.  So  that  any 
States  that  have  been  fingered  by  this  thing,  if  they  say,  “Well,  we 
are  going  to  accept  this  responsibility  and  we  are  going  to  go  out  and 
increase  voter  registration,  both  Negro  and  white*  *  they  have  an  in¬ 
centive  to  go  out  and  do  this  and  correct  this  on  their  own.  So  con¬ 
sequently,  I  think  the  50-percent  criteria  should  be  applied  at  the  last 
congressional  election. 

For  instance,  in  Georgia,  we  can  go  out  and  we  can  make  a  great 
effort  to  increase  the  voter  registration  and  to  increase  the  voter  turn¬ 
out  and  that  way,  we  can  get  out  from  under  the  bill.  We  think  that 
is  iust  basic  justice. 

We  think,  also,  the  bill  should  be  national  in  scope  because  abuses 
can  arise  elsewhere  and  under  this  bill,  the  way  it  is  drawn,  if  abuses 
do  arise  elsewhere,  you  are  going  to  have  to  amend  the  bill*  This  bill 
as  it  is  drawn  is  really  just  temporary  legislation.  But  to  change 
the  bill  and  to  put  the  bill  on  that  basis  would  make  it  permanent 
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legislation,  would  make  it  a  better  bill,  and  would  make  the  bill  more 
specific  in  only  applying  to  those  that  are  only  guilty  of  wrongdoing. 
Senator  Dirksbn.  Mr.  Rodgers,  if  you  will  bear  with  me  on  that 

§oint,  I  quite  agree  with  you,  there  should  be  some  incentive  for  a 
tate  or  a  political  subdivision  to  clean  up  a  discriminatory  situation 
if  it  exists  and  when  it  manifests  good  faith^  it  ought  not  to  take  too 
long.  It  is  the  old  State  carrot>ana-stick  principle.  You  use  a  little 
stick,  but  you  also  hold  up  a  little  carrot  and  make  that  the  incentive 
I  might  say  to  you  that  while  it  was  reported  in  that  fashion,  I  did 
reserve  on  that  point  because  I  was  not  satisfied  with  the  provision  as 
it  came  out,  I  am  confident  that  that  general  picture  will  be  modified 
before  we  get  through, 

Mr.  Rodgers.  I  certainly  hope  so,  thank  you. 

Next,  turning  to  specific  provisions  of  the  bill,  on  page  3,  you  have 
this  provLion — of  course,  these  are  in  addition  to  the  other  situa¬ 
tions — about  this  10-year  period.  In  other  words,  if  there  has  been 
a  court  decision  anywhere  in  the  State  In  which  it  has  been  determined 
that  voter  discrimination  was  practiced,  the  State  cannot  get  out  from 
under  for  10  years.  We  hope  this  will  be  aimed  just  at  political  sub¬ 
divisions,  not  the  State  as  a  whole,  but  we  think  that  10  years  is  a  very 
long  time.  That  also  applies  to  the  incentive.  We  thmk  that  ought 
to  be  reduced  to  5  years  or  less.  At  any  rate,  we  certainly  think  it 
ought  to  he  reduced  to  8  years.  The  effect  that  would  have  is  it 
would  give  the  political  subdivisions  of  Georgia  orgive  Georgia  if  the 
bill  is  not  modified,  a  fighting  chance  to  get  out,  Greorgia  would  have 
to  cany  a  burden  of  proof  before  a  three-judge  district  court  here 
in  the  District  that  discrimination  does  not  exist  in  Georgia  today, 
but  to  say  to  Georgia,  with  all  the  efforts  we  have  made,  with  the 
adoption  of  new  election  codes  and  so  forth,  with  the  rapid  increase 
in  voter  registration  in  Georgia  recently,  you  are  going  to  have  to  wait 
another  6  years  before  you  stand  a,  chance  of  petting  out — we  think 
that  is  quite  severe.  We  think  that  period  of  time  should  be  reduced 
Senator  Hart.  Could  I  interrupt  for  a  question  of  Mr,  Rodgers? 
The  Chairman.  Certainly. 

Senator  Hart.  What  was  the  date  of  the  judgment  of  the  court 
with  respect  to  voter  discrimination  ! 

Mr.  Rodgers.  It  was  about  $  years  ago.  So  if  that  were  reduced  to 
6  years,  that  would  give  Georgia  the  Sght  to  come  before  a  district 
court  here  in  the  District  and  try  to  provp  that  things  like  that  do  not 
exist  It  was  approximately  5  years  ago.  V 
On  page  5,  in  the  paragraph  that  ends  at  the  top  of  the  page,  we 
think  that  proviso  there  is  very  unfair  because  it  says,  the  firstpart  of 
the  paragraph  says  that  a  person  cannot  appear  before  the  Federal 
registrars  until  after  he  has  tried  to  register  before  the  State  regis¬ 
trars.  We  think  that  that  is  a  bad  approach  by  the  bill,  because  we 
think  that  even  in  these  affected  counties,  the  State  or  the  county  regis¬ 
trars  should  have  the  primary  burden  and  responsibility  for  register¬ 
ing  people  to  vote  ana  that  the  Federal  registrars,  when  they  come 
into  a  county,  should  only  exist  for  the  purpose  of  correcting  abuses 
by  the  county  registrars,  not  tb  register  people  in  the  first  instance. 
One  thing  that  I  think  will  strengthen  the  bill  and  probably  give  the! 
wider  scope  is  to  say,  where  the  bill  says  he  has  been  dented  under  color 
of  law  the  opportunity  to  register,  that  could  say  he  has  been  denied 
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a  reasonable  opportunity  so  in  the  case  of  Alabama^  if  they  do  not  have 
but  a  few  registration  days  or  if  the  line  is  particularly  long  and  it 
vas  determined  there  was  not  a  reasonable  opportunity  afforded,  then 
the  Federal  registrars  could  act,  I  think  that  would  strengthen  the 
bill  but  I  think  in  every  case,  the  primary  responsibility  for  registra¬ 
tion  should  be  placed  upon  the  State  registrars,  county  registrars*  and 
that  remedy  should  be  exhausted  or  attempted  to  be  exhausted  before 
a  person  could  turn  to  the  Federal  registrar. 

Senator  Hart.  If  I  could  before  you  leave  that— 

The  Chairman,  I  think  you  ought  to  ask  some  questions  while  he 
talks,  since  he  has  no  manuscript. 

Senator  Hart.  Yes;  while  it  is  fresh  in  my  mind  and  in  the  minds  of 
each  of  us. 

I  did  not  understand  the  suggestion  you  made  with  respect  to  this 
particular  section  5  { a) , 

Mr.  Rodgers.  Yes,  sir. 

Senator  Hart.  As  the  bill  has  been  introduced,  it  would  require  an 
effort  to  have  been  made  within  a  previous  period  of  time  locally  to 
register;  then  an  application  to  the  Federal  registrar  and  the  provision 
that  would  permit  the  Attorney  General  to  waive  the  effort.  What  do 
you  suggest  would  in  your  view  be  an  improvement  of  that! 

Mr,  Kodoers.  Well,  I  think  that  the  proviso  should  be  stricken  from 
the  bill.  Now,  I  recognize  from  what  I  have  read  in  the  press  that 
in  Alabama,  and  that  m  one  of  the  stimulants  of  this  bill,  they  have 
very  few  voter  registration  days  and  that  the  registrars  take  a  long 
time,  so  the  newspapers  say,  and  the  lines  are  very  long  and  they  do 
not  really  afford  a  good  opportunity  for  voter  registration.  So,  in 
striking  the  last  proviso,  you  could  still  get  around  the  slow-down 
tactics  by  modify  mg  “opportunity”  with  the  word  “reasonable.”  He 
lias  been  denied  under  color  of  law  a  reasonable  opportunity  to  register 
or  to  vote,  et  cetera,  I  think  by  inserting  the  word  “reasonable”  you 
get  around  slowdown  tactics  by  your  county  registrars. 

But  my  main  recommendation  is  to  strike  the  proviso  so  that  your 
county  registrars  would  still  be  charged  with  the  primary  responsi¬ 
bility  of  registering  voters  and  that  your  Federal  registrars  will  only 
come  into  play  in  order  to  correct  abuses  by  the  county  registrars* 

Senator  Hart.  I  understand  now.  fio  not  inteipret  my  silence 
at  the  moment  as  being  agreement.  I  think  there  should  be  an  im¬ 
provement  made  in  this  and  it  would  be  in  the  direction  of  eliminat¬ 
ing  the  obligation,  again,  to  go  back  to  the  local  registrar  and  perhaps 
surfer  the  harassment  and  pressure  that  this  would  require.  I  would 
prefer  to  amend  it  to  just  the  opposite  so  as  to  waive  the  obligation 
to  go  locally  in  these  areas.  That  is  just  a  difference  of  opinion.  I 
wanted  it  clear  in  my  understanding  what  you  said* 

Mr*  Rodgers.  Now,  on  page  6,  the  top  of  the  page,  it  gives  a  45-day 
voter  registration  deadline.  It  says  that  people  who  register  with 
the  Federal  registrars  shall  be  entitled  to  vote  in  any  election  which 
occurs  more  than  45  days  after  they  register.  We  suggest  the  period 
at  the  end  of  that  sentence  should  be  stricken  and  you  should  tack 
some  language  on  to  the  end  of  it  '“or  prior  to  the  voter  registration 
deadline  prescribed  by  State  law,  whichever  time  is  latest.” 

The  purpose  of  that  would  be  in  a  State  which  has  a  SO-day  voter 
registration  deadline,  that  would  mean  that  those  who  registered  with 
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the  Federal  registrars  would  be  under  a  45-day  deadline  and  those 
who  registered  with  the  county  registrars  would  be  under  a  30- day 
deadline*  I  think  language  should  be  put  in  there  where  the  voter 
registration  deadline  is  short  that  the  Federal  voter  registration 
deadline  would  follow  State  law. 

Now,  of  course,  I  recognize  that  you  want  to  put  in  some  kind  of 
deadline  provision,  because  some  States  have  6  months  and  some 
States  have  more*  So  I  recognize  the  need  for  putting  in  a  voter 
registration  bill,  but  there  should  be  flexible  language  put  in  the 
bili^  there  to  permit  a  shorter  voter  registration  deadline  for  those 
registered  with  Federal  registrars  where  State  law  provides  a  shorter 
voter  registration  deadline* 

Now,  on  pajge  7  of  the  bill,  the  paragraph  at  the  top,  the  beginning 
of  the  third  line,  says  “Such  challenge” — this  is  challenging  of  those 
registered  by  the  Federal  registrar— “shall  be  entertomcrf  only  if 
made  within  10  days  after  the  challenged  person  is  listed,” 

We  think  that  10  days  is  not  a  wise  provision  at  all  because  there  is 
hardly  anyone  who  is  going  to  make  the  effort.  When  you  register 
a  person  to  vote,  you  rely  largely  upon  his  own  oath  as  to  his  quafifica- 
tions  and  if  he  perjures  himself  or  lies,  the  Federal  registrar  will  be 
deceived.  Now,  other  people  in  the  community  who  know  that  person 
may  find  out  subsequently  that  he  is  not  qualified  for  some  reason.  So 
we  think  the  10-day  provision  should  be  eliminated  and  should  permit 
challenge  at  any  tune*  Because  frequently  where  challenges  occur  is 
after  a  person  has  been  registered  for  a  period  of  time  or  when  some¬ 
one  sees  a  person  appear  at  the  polls  to  vote  and  he  for  the  first  time 
recognizes  that  that  person  is  not  qualified  to  vote.  So  we  think 
the  10-day  provision  should  be  eliminated. 

Also,  I  think  it  would  strengthen  the  bill  to  require  that  the  person 
who  is  being  challenged  must  be  given  reasonable  notice  and  an  op¬ 
portunity  to  defend  himself.  There  is  nothing  in  the  bill  that  requires 
the  person  challenged  to  be  given  notice  of  the  challenge  and  an 
opportunity  to  defend  himself. 

Also,  there  is  an  adequate  safeguard  in  the  last  sentence  of  sub¬ 
section  (a)  against  challenges  which  there  is  no  legal  sufficiency  to* 
The  last  sentence  says  any  person  listed  shall  be  entitled  and  allowed 
to  vote  pending  final  determination  by  the  hearing  officer  and  by  the 
court,  _  , 

Well,  you  have  a  right  to  appeal  this  decision  of  the  hearing  exam¬ 
iner  to  the  court  of  appeals*  So  consequently,  that  could  take  quite 
some  time*  During  that  time,  the  listed  person  cannot  be  taken  off 
the  list,  so  of  course,  that  would  involve,  that  would  safeguard  a 

S arson  being  temporarily  thrown  off  the  list  for  further  mfsclaims. 

o  we  think  there  are  adequate  safeguards  without  that  10-day  limita¬ 
tion*  We  think  that  10-day  limitation  is  bad  for  that  reason. 

Now,  on  subsection  (b)  of  section  6  which  appears  on  page  7,  we 
think  that  provision  is  very  bad,  because J  what  that  provision  does 
is  give  to  the  U.S*  Attorney  General  the  power  to  administratively 
provide  voting  qualifications  for  the  States  affected*  Now,  although 
we  think  that  the  bill  will  not  be  amended  to  cut  out  this  literacy 
thing,  we  think  that  very  clearly,  all  other  voting  qualifications  pre¬ 
scribed  by  State  law  should  apply*  Those  are  qualifications  such  as 
age*  In  Georgia,  a  person  can  register  to  vote  if  he  is  18  or  will  be 
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by  the*  next  election;  such  requirements  as  residence,  as  to  criminal 
convictions,  requirements  as  to  mental  incompetency,  all  of  the  other 

Justifications  prescribed  by  State  law  which  nas  been  productive,  so 
ax  as  I  know,  nave  not  ill  results*  They  are  not  in  the  same  category 
as  the  literacy  test-  All  other  qualifications  of  State  law  should  be 
applied  and  consequently,  we  think  subsection  (b)  should  be  rewritten 
to  make  it  clear  that  all  these  other  criteria  of  State  law  apply  and 
the  U.S.  Attorney  General  would  not  be  given  the  power  to  prescribe 
voter  qualifications, 

Senator  Hart-  Mr-  Rodgers,  when  did  Georgia  adopt  the  18-yeai> 
old  qualification? 

Mr.  Rodgers.  That  was  in  1945, 1  believe.  It  was  in  the  1945  con¬ 
stitution  of  Georgia.  That  was  under  the  administration  of  Gov* 
Ellis  Amall. 

Senator  Hart.  We  had  an  interesting  witness  yesterday  who  sug¬ 
gested  that  this  was  part  of  the  Communist  conspiracy  to  seize  the 
Black  Belt,  the  18-year-old  vote*  I  wonder  if  Georgia’s  motivation 
was  different. 


Mr,  Rodgers.  No,  I  think  the  motivation  was  that  the  Governor  at 
that  time  was  quite  liberal  and  I  think  he  wanted  to  inject  into  the 
electorate  a  younger  age  group  in  the  hope  that  it  would  help  him 
politically,  There  has  not  been  any  recogmtionable  effect  in  the  thing. 
Of  course,  Georgia  is  satisfied  with  the  18-year-old  provision*  That  is 

Siite  liberal,  because  the  vast  majority  of  States  require  21.  I  do  not 
ink  it  has  any  effect  upon  the  electorate  except  to  increase  the 
franchise. 


The  next  objection  I  would  like  to  comment  upon  is  section  8.  We 
think  that  section  8  is  a  very  iniquitous  provision,  because  what  section 
8  in  effect  does  is  it  makes  a  Federal  court  an  integral  part  of  the  State 
lawmaking  process  in  election  matters*  In  other  v/oros  it  is  somewhat 
comparable  to  the  Governor’s  veto,  because  it  says  that  no  law,  even  an 
ordinance,  no  law  of  any  kind  adopted  in  any  one  of  these  States  which 
affects  voter  qualifications  or  voting  procedures  can  be  enforced*  Then 
it  really  does  not  become  effective  until  it  has  been  finally  adjudicated 
by  a  district  court.  When  you  say  finally  adjudicated,  that  would 
also  include  an  appeal  to  the  U*S.  Supreme  Court.  So  what  you  have 
is  the  Slates  could  not  longer  adopt  legislation  on  their  own. 

We  think  that  is  unconstitutional  for  this  reason :  Under  the  Consti¬ 


tution,  article  III,  the  Federal  courts  only  have  judiciary  power.  We 
think  this  right  here  is  an  effort  to  give  State  lawmaking  power  or 
participation  in  State  lawmaking  power  to  a  Federal  court.  We  think 
it  is  unconstitutional  and  we  think  it  is,  besides  that,  a  very  bad  idea. 

Now,  the  U.S.  Attorney  General  has  talked  at  some  length  about  the 
great  deal  of  time  it  takes  to  try  these  voter  registration  cases,  all  the 
man-hours.  But  those  cases  involved  the  development  of  factual 
patterns  regarding  applicants  for  voter  registration.  But  when  you 
attack  the  constitutionality  of  a  State  statute,  that  type  of  litigation 
moves  along  very  quickly.  We  will  say  if  one  of  these  affected  States 
adopts  a  law,  and  all  laws  have  to  comport  with  constitutional  stand¬ 
ards,  that  was  unconstitutional  regarding  voting  matters,  what  you 
have  done  is  you  would  present  your  petition  for  injunction  to  a  single 
Federal  judge,  who  would  then  have  the  right  to  issue  a  restraining 
order  until  a  three-judge  court  can  be  convened,  and  a  three-judge 
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court  can  be  convened  very  quickly.  Then  a  final  judgment  so  far  as 
district  court  is  concerned  could  declare  the  act  unconstitutional  \  the 
point  being,  I  think,  that  any  State  should  have  the  right  to  enact  the 
laws  that  it  chooses  and  that  no  approval  bv  a  Federal  court  should 
be  made  a  condition  precedent  to  that.  Any  law  should  have  the  right 
to  be  bom  even  though  the  law  may  not  be  entitled  under  the  Consti¬ 
tution  to  live. 

But  we  think  section  S  goes  way  too  far,  that  the  thing  is  not  needed, 
that  the  purposes  of  this  bill  could  be  accomplished  without  it.  It 
creates  a  very  bad  piv  oedent,  because  if  this  power  is  upheld  here,  think 
what  this  Congress  could  ao  under  the  Interstate  Commerce  power, 
I  do  not  know  of  any  parallel  to  section  8  in  our  history.  It  is  a  very 
iniquitous  provision  and  unnecessary  to  the  purposes  of  this  bill. 

Now,  the  second  thing  that  we  would  like-^in  other  words,  if  sec¬ 
tion  8  has  to  stay  in,  we  would  like  in  the  third  line  of  section  8  to  add 
the  word  “registration”  just  before  “procedures,”  because  that  lan¬ 
guage  there  is  so  broad.  Well,  now  procedures  for  voting,  that  is  an 
extremely  broad  term.  If  you  pass  a  law  regarding  election  districts, 
if  you  pass  a  law  regarding  voting  machines  or  anything  like  that,  I 
would  think  that  would  be  under  voting  procedures.  To  ne  safe  from 
a  legal  point  of  view,  it  would  be  a  law  that  would  affect  voting  any¬ 
way,  setting  dates,  setting  poll  hours.  You  would  have  to  rush  up 
here  to  district  court  in  Washington  to  get  its  approval.  We  certainly 
think  that  legislation  should  modify  procedures  in  order  to  limit  the 
scope.  That  is  all  this  act  is  concerned  with,  anyway,  so  the  lan¬ 
guage  is  way  too  broad. 

Second,  the  third  suggestion  would  be  that  if  section  8  has  to  stay 
in,  the  November  1,  1964,  date,  should  be  eliminated  and  the  date 
would  be  the  date  of  the  act,  because  we  are  moving  further  away  from 
1964  all  along. 

November  1964  all  along. 

The  Georgia  section  of  the  general  assembly  has  just  been  concluded 
and  there  were  some  amendments  to  State  election  laws  which  did  net 
involve  in  any  way  the  registration  to  vote  of  Negroes.  We  would 
have  to  get  all  those  approved.  We  think  the  November  1964  date 
should  be  stricken  and  the  effective  bill  should  be  adopted  because  this 
metropolitan  activity  application  we  do  not  think  is  m  the  public  in¬ 
terest  If  section  8  stays  in,  then  a  State  knows  if  it  passes  a  law,  it 
has  to  stay  within  section  8.  The  Georgia  general  assembly,  when 
they  amended  their  laws,  did  not  realize  they  would  be  confronted 
with  something  like  section  8, 

Now,  the  next  provision  that  I  wish  to  comment  upon  is  subsection 
9  on  page  9,  the  bottom  of  page  9.  That  is  this  provision  about  if  any 
person  alleges  that  he  was  not  afforded  an  opportunity  to  vote  if  he 
was  registered  by  a  Federal  registrar,  if  he  makes  that  claim  within 
24  hours,  then  a  Federal  district  court  can  enjoin  the  results  of  the 
election.  Of  course,  that  can  be  appealed.  In  other  wordvyou  could 
tie  up  the  election  of  a  person  for  ho  telling  how  long.  That  could 
result  in  a  breakdown  in  many  areas  of  State  government. 

Now,  we  think  that  that  provision  is  not  necessary,  because  section 
9(a)  and  section  9(c)  of  the  bill  provide  very  severe  penalties  for 
anyone  who  does  not  permit  someone  to  vote  who  has  been  registered 
by  the  Federal  registrars,  I  think  those  penalties  are  sufficient  to 
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deter  this  habit.  But  just  because  some  poll  officer  in  some  State 
somewhere  should  refuse  to  register  one  of  these  people,  that  would 
mean  that  everyone  running  in  that  election  would  not  be  certified — 
the  Governor  could  not  be.  Where  this  would  be  most  critical  would 
be  in  the  case  of  holding  special  elections  to  fill  a  vacancy  in  public 
office.  That  means  that  that  office  could  continue  to  go  unfilled  except 
that  the  interim  appointee,  who  would  not  be  the  choice  of  the  public, 
would  continue  to  serve.  We  think  that  provision  is  productive  of 
confusion  and  we  do  not  think  that  any  good  that  could  ever  be 
wrought  by  that  subsection  (e)  could  ever  outdistance  the  evils  that 
could  result  therefrom.  So  we  suggest  that  subsection  (e)  should  be 
eliminated. 

Senator  Dirksen,  Mr.  Rodgers,  would  you  be  inclined  to  a  modifica¬ 
tion  of  that  section  to  the  effect  that  where  the  result  of  an  election  was 
in  doubt,  it  was  that  dose,  and  discrimination  had  been  actually  estab¬ 
lished  and  that  the  votes  denied  would  make  a  difference,  that  it  would 
be  limited  exactly  to  those  where  that  situation  might  apply} 

Mr,  Rodgers.  I  think  that  would  greatly  improve  subsection  (e). 
Just  about  all  the  States— I  know  Georgia  does— have  a  contest  pro¬ 
cedure.  So  if  it  were  that  close^  you  could  throw  the  whole  thing  m  a 
contest  and  that  could  be  eliminated  by  the  State  machinery  provided 
therefor.  Any  State  court  would  recognize  that  if  thete  were  a  suf¬ 
ficient  number  excluded  by  these  registrars  to  place  an  election  in 
doubt,  the  election  would  have  to  be  declared  void.  We  would  still 
prefer  to  see  the  subsection  eliminated— ^subsection  (e)  eliminated 
entirely.  But  if  that  is  not  feasible,  I  think  your  suggestion  would 
greatly  improve  the  bill. 

I  believe  that  about  concludes  my  comments  on  this.  Some  of  these 
suggestions  we  feel  would  fully  perfect  the  bill  even  in  the  eyes  of  the 
proponents  of  the  bill.  I  would  be  happy  to  answer  any  questions 
anybody  may  have. 

Senator  Dfrksek.  Well,  Mr.  Rodgers,  I  just  want  to  say  that  I 
think  your  testimony  was  quite  objective  and  you  approached  this  in 
a  very  fairminded  way.  I  think  you  are  to  be  complimented  for  the 
presentation  you  made  here  today. 

Mr.  Rodgers.  Thank  you.  sir. 

Senator  Hart  (presiding) .  Senator  Kennedy  ? 

Senator  Kennedy.  No, 

Senator  Hart.  Mr.  Rodgers,  the  committee  does  appreciate  the 
presentation.  It  was  thoughtful  and  I  think  quite  objective  and  very 
effectively  done. 

Mr.  Rodgers,  Thank  you.  i 

Senator  Hart.  If  tiww tfre  iio ffcther  questions,  the  committee  will 
recess  until  10  o’clock  tomorrow  morning,  when  Senator  Sparkman 
and  a  delegation  from  the  States  of  Mississippi  and  Virginia  will  be 
heard. 

(Whereupon,  at  3 :40  p.m.,  the  committee  recessed,  to  reconvene  at 
10  a.m.,  Thursday,  April  1, 196ft.) 
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THURSDAY,  APRIL  lr  1906 

U.S.  Senate* 

Committee  on  the  Judiciary, 

Washington ,  D*G, 

The  committee  metj  pursuant  to  recess,  at  10  a.m.,  in  room  2228,  New 
Senate  Office  Building,  Senator  James  O,  Eastland  (chairman) 
presiding. 

Present:  Senators  Eastland,  Ervin,  Hart,  Kennedy  of  Massachu¬ 
setts,  Tydings,  Dirksen,  Fong,  and  Javits, 

Also  present;  Palmer  Lipscomb,  Robert  B,  Young,  Thomas  B.  Col¬ 
lins,  professional  staff  members  or  the  committee. 

The  Chairman.  The  committee  will  come  to  order. 

Senator  Sparkman,  proceed. 

STATEMENT  OP  HON,  JOHN  J.  SPARKMAN,  A  TJ.S.  SENATOR  PROM 
THE  STATE  OF  ALABAMA 

Senator  Sparkman.  Thank  you,  Mr.  Chairman,  I  appreciate  the 
privilege  of  appearing  before  you  on  the  important  question  of  voting 
rights  and  more  particularly  on  the  details  of  the  bill,  S.  1565. 

Mr.  Chairman,  I  know  that  you  have  a  heavy  schedule  before  you 
this  morning.  I  would  like,  with  your  permission,  to  submit  my  state¬ 
ment  in  full  and  have  it  printed  in  full,  even  though  I  may  not  read 
all  of  it 

The  Chairman.  It  will  be  submitted  as  requested. 

Senator  Sparkman.  Let  me  state  at  tlie  outset  that  I  have  never 
Opposed  the  right  to  vote.  I  believe  it  is  an  important  American 
heritage.  I  believe  in  the  full  exercise  of  the  right  of  franchise  by  all 
qualified  citizens. 

I  want  there  to  be  no  doubt,  however,  that  I  am  opposed  to  this 
bill.  It  is  a  harsh  bill,  designed  to  punish  the  South.  It  is  born  out 
of  emotionalism,  and  is  hastened  by  the  heat  of  passion,  which  history 
clearly  shows  is  typical  of  the  circumstances  that  usually  surround 
hasty,  stringent,  and  ill-advised  legislation.  This  type  of  legislation 
usually  earned  with  it  more  fundamental  harm  to  our  form  ofgovem- 
ment  tlian  the  little  good  that  might  be  accomplished  in  the  long  run  by 
its  enforcement, 

/  The  bill  would  punish  the  States  that  ( 1 )  maintain  a  literacy  or  other 
test;  (2)  in  the  November  1964-  Presidential  election  failed  to  have  50 
percent  or  more  of  the  adult  population  go  to  the  polls;  or  (3)  do  not 
have  at  least  50  percent  of  the  adult  population  registered.  I  am  told 
that  this  restricts  the  bill  to  Southern  States,  thereby  making  it  re- 
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gional  legislation  rather  than  national,  general  legislation,  which  it 
should  be  if  it  is  necessary  at  all. 

I  opposed  the  three  civil  rights  bills  passed  in  1967, 1960  and  in  1964. 
It  was  my  view  after  the  long  batles  of  those  3  years,  in  which  I  was 
engaged  most  actively,  that  the  field  of  voting  rights  was  one  of  the 
most  heavily  covered  fields  involved.  Law  after  law  has  been  writ¬ 
ten  and  passed  and  then  revised  to  fit  the  alleged  needs  of  the  moment 
As  a  matter  of  fact,  I  was  somewhat  curious  to  see  how  far  the  Su¬ 
preme  Court  would  apply  what  had  been  written  into  law,  and  how 
vigorously  the  Attorney  General  and  the  various  civil  rights  organiza¬ 
tions  would  utilize  all  the  many  and  powerful  legal  remedies  that  Con* 
gress  had  given?,  them.  I  did  not  have  the  time  to  draw  any  sound 
conclusions  after  the  1964  act,  however^  because  the  instant  bill  was 
thrown  at  us  without  sufficient  use  of  existing  law  and  without  a  bona 
fide  effort  to  try  it  out  and  come  back  to  Congress  and  show  that  it 
would  not  work* 

The  ink  had  hardly  dried  on  two  printed  decisions  of  the  Supreme 
Court  on  March  8, 1965,  giving  a  very  powerful  and  widespread  effect 
to  existing  laws  on  voting  rights,  when  S.  1564  was  introduced*  This 
bill  was  introduced  on  March  18,  apparently  in  the  attitude  that  the 
Supreme  Court  decisions  allowing  a  whole  sovereign  State  to  be  sued 
to  protect  the  voting  rights  of  Negroes,  were  not  sufficient*  From  my 
point  of  view,  they  were  sufficient — more  than  sufficient.  These  cases 
give  very  powerful  methods  of  using  the  courts  and  not  Federal  regis¬ 
ters  or  examiners  to  settle  voting  rights  matters.  I  speak  of  the  two 
cases,  UJS*  v,  Mississippi  et  al *  (iVo  73)  380  17.S.  128,  and  Louisiana 
et  ah i  v.  UJS *  (No*  67)  180  T7*S*  145,  both  decided  March  8, 1965,  in  the 
Supreme  Court* 

Let  me  quote  from  the  concluding  paragraph  of  Mr*  Justice  Black’s 
opinion  in  the  Louisiana  case* 

It  also  was  certainly  an  appropriate  exercise  of  tbe  district  court's  discretion 
to  order  reports  to  be  made  every  month  concerning  the  registration  of  voters  In 
these  21  parishes,  in  order  that  the  court  might  be  informed  as  to  whether  the 
old  discriminatory  practices  really  had  been  abandoned  In  good  faiths  The  need 
to  eradicate  past  evil  effects  and  to  prevent  the  continuation  or  repetition  In  the 
future  of  the  discriminatory  practices  •  *  *  completely  Justified  the  district  court 
In  entering  the  decree  it  did  and  In  retaining  jurisdiction  of  the  entire  case  to 
hear  any  evidence  of  discrimination  in  other  parishes  and  to  enter  such  orders 
as  justice  from  time  to  time  might  require. 

I  do  not  cite  these  cases  in  any  sense  fhat  I  approve  or  endorse 
them.  I  cite  them  to  show  that  present  law  can  be  broadly  applied, 
in  a  manner  that  appears  constitutional  to  the  Supreme  Court,  and  in 
each  a  way  that  it  will  not  completely  tear  dofm  traditions  of  govern¬ 
ment  and  our  form  of  government.  The  present  bill  would  do  just 
that,  and  the  Supreme  Court  would  have  great  difficulty  in  not  some¬ 
day  agreeing  with  my  'statement  here  today. 

It  should  be  noted  that  the  Court,  on  March  8,  did  not  abolish  lit¬ 
eracy  tests.  It  merely  stated  that  the  discriminatory  use  of  these 
tests  as  between  whites  and  Negroes  has  to  stop  and  whole  States  can 
be  brought  in  as  defendants  to  bring  this  into  reality. 

The  present  bill,  in  a  sense,  condemns  literacy  tests.  The  Supreme 
Court  for  years  has  affirmed  these  tests  as  a  reasonable  exercise  of  a 
State's  authority  under  the  Constitution  to  determine  the  qualifica¬ 
tions  of  voters.  ' 
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In  the  case  of  Lassiter  v.  Northampton  Coivnty  Board  of  Electors, 
360  U.S*  45  {June  8,  1959) ,  the  Supreme  Court  upheld  North  Caro¬ 
lina's  literacy  test  laws  requiring  that  a  voter  “be  able  to  read  and  write 
any  section  of  the  Constitution  of  North  Carolina  in  the  English  lan¬ 
guage.” 

The  Court  condemned  literacy  tests  that  have  been  employed  as  “a 
device  to  make  racial  discrimination  easy,15  but  found  that  this  was 
not  the  case  in  North  Carolina. 

I  quote  from  the  Court’s  opinion : 

‘Hie  States  nave  long  been  held  to  have  broad  powers  to  determine  the  con* 
<jidonB  under  which  the  righto  of  stiff erage  may  be  exercised  *  *  *,  We  do 
sot  suggest  that  any  standards  which  a  State  desires  to  adopt  may  be  required 
of  votersH  But  there  is  wide  scope  for  exercise  o f  its  jurisdiction.  Residence 
requirements,  age,  previous  criminal  record  are  obvious  examples  indicating 
factors  which  a  State  may  take  into  consideration  in  determining  the  qualifica¬ 
tion  of  voters.  The  ability  to  read  and  write  likewise  has  the  relation  to 
standards  designed  to  promote  Intelligent  use  of  the  ballot  Literacy  and 
Illiteracy  are  neutral  on  race,  creed,  color,  and  sex  as  reports  around  the  world 
show.  In  our  society  where  newspapers,  periodicals,  books,  and  other  printed 
matter  canvass  and  debate  campaign  issues,  a  State  mfgbt  conclude  that  only 
those  who  are  literate  should  exercise  the  franchise. 

The  Court  made  the  distinction  between  a  fair  and  sound  literacy 
test  and  one  which  is  a  “a  calculated  scheme  to  lay  a  trap  for  the 
citizen.” 

I  have  quoted  the  Lassiter  ease  because  it  seems  to  me  that  this  bill 
flagrantly  and  directly  violates  the  recognition  that  the  Court  gave 
only  6  years  ago  to  the  right  of  a  State,  and  not  the  Federal  Govern* 
ment,  to  determine  the  qualifications  or  voters.  This  right  is  stated 
clearly  in  article  Inflection  2  of  the  Constitution,  and  the  15th  amend¬ 
ment  does  not  diminish  it  to  the  extent  that  Congress,  and  certainly 
not  a  Federal  agency,  can  set  the  qualifications  for  voters  in  State  and 
local  elections. 

According  to  this  bill,  whenever  the  Attorney  General  and  the 
Civil  Service  Commission  move  in  under  section  4,  as  based  on  the  50* 

Srcent  rule  set  forth  in  section  3,  then  the  rights  of  a,  State  cease. 

le  drafters  of  the  bill  made  an  attempt  to  stick  to  constitutionality  on 
line  8  of  page  5,  when  they  required  a  Federal  examiner  to  determine 
whether  an  unregistered  person  had  the  qualifications  prescribed  by 
State  law.  But  then  they  added  the  words  “in  accordance  with  instruc¬ 
tions  received  under  section  6(b)  •” 

When  we  examine  section  6(b)  on  page  7,  we  find  that  the  Civil 
Service  Commission  can  issue  regulations  governing  examiners  hear¬ 
ing  cases  and  that  the  Commission  after  consultation  with  the  At¬ 
torney  General  shall  “instruct  examiners  concerning  the  qualifications 
required  for  listing,11 

In  other  words,  the  Commission  and  the  Attorney  General  can  deter¬ 
mine  voter  qualifications,  which  the  Constitution  says  that  only  the 
States  can  determine.  Outwardly  section  6(b)  appears  to  be  only  a 
piwedural  section,  but  any  intelligent  lawyer  can  readily  see  that 
adding  the  word  “qualifications”  in  line  22  changed  it  from  merely 
procedural  to  substantive,  as  well  a^,  and  I  tMnk  that  is  clearly  un¬ 
constitutional.  I  sincerely  hope  that  the  committee  at  least  will  delete 
this  section  and  restrict  examiners  to  conforming  to  State  law,  in  its 
report  on  the  bill. 


628 


VOTING  RIGHTS 


Another  section  showing  that  the  rights  of  a  State  cease  when  the 
examiners  move  in  is  section  8.  Here  a  State  would  be  helpless  even  as 
to  the  power  of  its  State  legislature.  If  any  new  law  on  voting,  sub¬ 
stantive  or  procedural^  is  enacted  after  the  examiners  move  in,  it  can¬ 
not  go  into  effect  until  it  is  approved  in  the  District  Court  for  the 
District  of  Columbia.  This  to  me  is  outrageous.  The  Federal  judi¬ 
ciary  of  one  single  jurisdiction  is  to  act  as  a  third  branch  of  a  State 
legislature.  At  the  same  time,  it  is  to  have  veto  power  tantamount 
to,  and  even  greater  than  that  of  the  Governor  of  a  State.  This  un¬ 
constitutional  provision  is  contrary  in  every  respect  to  the  reserved 
powers  of  the  States  and  to  the  separation  of  powers  between  the  leg¬ 
islative,  executive,  and  judicial  branches  of  our  Government, 

I  expect  that  someone  would  have  been  thrown  out  of  the  Constitu¬ 
tional  Convention  of  1787  bodily,  if  he  had  even  suggested  that  a  State 
legislature  could  not  effectuate  its  laws  without  the  approval  of  a  Fed¬ 
eral  court.  Montesquieu  and  John  Locke  would  probably  throw  up 
their  hands  in  disgust  in  trying  to  understand  wherein  the  proposal 
would  fit  into  the  doctrine  or  separation  of  powers  as  between  the  leg¬ 
islative,  executive,  and  judicial  branches  of  government.  I  trust  that 
the  committee  will  recommend  deletion  of  the  section. 

As  to  the  use  of  the  Federal  courts  under  the  bill,  the  entire  ap¬ 
proach  is  discriminatory,  No  declaratory  judgments  or  injunctions 
against  enforcement  can  be  issued  in  any  court  except  in  a  District 
Court-  for  the  District  of  Columbia,  according  to  section  10(b),  p+  11, 
This  is  designed  expressly  and  obviously  to  avoid  Southern  Federal 
judges;  men  who  have  been  confirmed  by  the  Senate,  Moreover,  if  a 
State  wishes  to  contest  the  applicability  of  this  bill  to  it  under  section 
3(c)  in  a  three^  judge  court  in  the  District  of  Columbia,  it  has  to  allege 
and  prove  nondiscriminatory  practices  in  voting  for  a  period  of  10 
years.  While  the  South  is  the  chief  target  of  this  bill,  many  other 
sections  of  the  country  might  not  be  pleased  with  this  provision  as 
well  as  several  other  provisions  of  the  bill. 

I  wish  to  point  out  specifically  that  in  section  9(d),  page  9  of  this 
bill,  the  Attorney  General  can  go  into  any  appropriate  Jj.S.  district 
court  for  injunctions  and  preventive  relief,  well  armed  with  the  strin¬ 
gent  provisions  of  the  bill,  and  at  the  same  time,  citizens  and  political 
entities  other  than  die  United  States  are  denied  this  right.  They  must 
come  to  the  District  of  Columbia.  This  i§  arbitrary,  rank  discrimina¬ 
tion.  If  a  Federal  court  is  good  enough  for  the  United  States  it  is 
good  enough  for  its  citizens  and  for  aggrieved  States  and  their  political 
subdivisions.  I  trust  that  the  committee  will  recommend  correction  of 
this  proposed  injustice — this  condemnation  by  the  United  States  of  its 
own  Federal  court  system  and  structure. 

On  page  G,  line  11  (sec,  5{d)  )4  of  the  bill,  examiners  are  to  remove 
from  the  voting  lists  bona  fide  citizens  who  have  not  voted  in  3  consecu¬ 
tive  years.  The  bill  does  not  say  election  years ;  it  simply  says  years. 
It  does  not  say  how  these  otherwise  eligible  voters  may  ever  get  back 
on  the  voting  lists.  This  provision  oil  the  one  hand  has  overtones  of 
compulsory  voting,  more  appropriate  to  a  totalitarian  state  than  to  a 
democracy,  and  on  the  other  hand,  constitutes  a  possible  breach  of  the 
right  of  franchise  of  law-abiding  citizens,  who  ipay  have  been  ill  or 
who  have  good  cause  not  to  have  voted.  It  is  un- American  in  principle, 
and  I  hope  that  it  is  stricken  from  the  bill. 
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I  could  point  out  many  other  infringements,  weaknesses*  and  ill- 
considered  provisions  of  this  bill*  but  will  not*  at  this  time,  go  into 
further  detail, 

A  favorite  theory  of  mine  is  that  the  essence  of  true  equality  is  the 
sound  and  impartial  administration  of  just*  significant*  and  under¬ 
standable  laws.  I  cannot  place  this  bill  in  such  a  context.  Circum¬ 
navigation  of  the  Constitution  is  in  itself  a  denial  of  the  rule  of  law. 
Legislation  such  as  this  which  is  not  designed  to  be  applicable  to  the 
whole  Nation  at  large  is  not  sound*  and  Congress  should  think  long 
and  hard  before  it  plunges  emotionally  into  promulgating  an  extreme 
measure  where  moderation,  understanding,  and  law  and  order  are 
required  and  should  prevail. 

Ths  Chairman.  Senator  Sparkman,  you  have  mode  a  very  fine  and 
helpful  statement,  one  of  our  outstanding  statements.  I  want  to  tell  . 
you  on  behalf  of  the  committee  that  we  appreciate  your  appearance. 

Senator  Sparkman.  Thank  you*  very  much*  Mr.  Chairman, 

Senator  Hart.  I  apologize*  sir,  for  coming  late.  I  shall  read  your 
statement. 

Senator  Sparkman.  I  am  delighted  to  see  you  here.  Knowing  the 
fine  constitutional  lawyer  you  are,  I  shall  welcome  your  comment  and 
questions. 

I  wish  I  had  time  to  discuss  the  bill.  I  say  in  all  frankness  and 
candor  and  fairness,  I  think  the  bill  is  based  on  emotionalism  and  is 
shot  through  with  weaknesses  which  I  do  not  believe  the  Supreme 
Court  could  possibly  uphold. 

The  Chairman.  I  want  to  comment  that  Phil  Hart  can  learn  some-  ■ 
thing  from  this  statement,  I  hope  he  studies  it,  I  know  it  needs  study. 

Senator  Sparkman.  Thank  you  very  much,  gentlemen. 

The  Chairman.  Mr,  Kilpatrick*  you  may  proceed*  sir. 

Do  you  have  a  statement  f 

STATEMENT  OP  TAMES  I.  KILPATRICK,  RICHMOND,  VA. 

Mr,  Kilpatrick,  I  have  some  rough  notes.  * 

My  name  is  James  J.  Kilpatrick  of  Richmond,  Va.  I  am  editor 
of  the  Richmond,  Va,,  News-Leader,  but  I  am  appearing  today  in  my 
capacity  as  vice  chairman  of  the  Virginia  Commission  on  tioiistitu- 
tion all  Government.  We  are  appcamg  in  opposition,  of  course,  to  the 
bill. 

I  might  say  I  am  especially  happy  to  see  Senator  Dirksen  here  so 
I  can  talk  to  him  directly.  Naturally*  we  admire  all  the  Members 
of  the  U.S,  Senate,  Some  we  admire  more  than  others  and  I  have 
admired  Senator  Dirksen  for  a  great  many  years. 

Senator  Dirksen.  Thank  you,  sir. 

Mr,  Kilpatrick.  I  hope  I  can  persuade  the  Senator  to  relent  in 
his  anxiety  to  get  this  bill  to  the  floor  so  a  little  more  time  would  be 
given,  sir*  to  trying  to  come  up  with  a  bill  that  would  narrow  its 
scope,  more  of  a  rifle  shot  and  more  in  keeping  with  what,  to  us^  in 
Virginia  seems  to  be  in  accordance  with  constitutional  construction. 

Senator  Dirksen.  I  am  always  open  to  persuasion, 

Mr,  Kilpatrick.  I  hope  we  can  persuade  you.  We  in  the  Virginia 
Commission  on  Constitutional  Government  have  done  the  best  we 
can  to  go  over  this  bill*  not  with  a  feeling  of  blind  automatic  opposi- 
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tion  to  every  provision,  but  with  a  view  to  criticizing  it  we  hope  con* 
structively  to  see  what  kind  of  bill  might  be  adopted  if  you  were  to 
take  a  somewhat  different  approach  that  would  be  more  specifically 
predicated  upon  the  15th  amendment.  In  our  view,  the  chief  fault 
jn  the  bill  is  that  after  it  gets  away,  from  the  very  opening  section, 
it  almost  leaves  the  15th  amendment  and  does  not  get  back  to  it  again. 
The  15th  amendment  is  thereafter  mentioned  only  a  couple  of  times. 

The  Chairman.  We  will  recess  for  a  moment. 

(A  short  recess  followed :) 

Mr.  Kilpatrick.  Looking  at  the  bill  just  vejy  briefly,  because  I 
do  not  intend  to  attempt  any  detailed  analysis  of  it,  it  logins  in  sec* 
tion  2  with  a  statement  that  surely  we  can  take  no  exception  to  at  all, 
that  no  voting  qualification  or  procedure  shall  be  imposed  or  applied 
to  deny  or  abridge  the  right  to  vote  on  account  of  race  or  color.  We 
would  accept  this  completely  as  being  a  fine  statement  of  the  Constitu¬ 
tion.  But  then  it  goes  into  section  3(a)  and  we  begin  to  get  into 
what  seems  to  us  to  be  trouble : 

No  person  shall  be  denied  the  right  to  rote  In  any  Federal,  State,  or  local 
election  because  of  bis  failure  to  comply  with  any  test  or  device,  In  any  State 
or  In  any  political  subdivision  of  a  State  *  •  * — 

it  is  not  because  of  his  race  or  color.  We  get  into  the  arithmetic,  be¬ 
cause  of  his  failure  to  comply  with  any  test  or  device  in  any  of  these 
States,  We  take  this  as  a  presumption  of  discrimination  of  unconsti¬ 
tutional  treatment  on  the  basis  of  sheer  arithmetic  or  census  statistics 
which  I  hope  to  show  will  turn  up  with  some  remarkable  results. 

I  listened  to  Senator  Sparkman’s  testimony  and  he  was  talking 
about  the  action  of  section  8  of  the  bill,  which  provides  that  whenever 
an  affected  State  or  locality  wants  to  change  its  laws  on  voting  or  its 
voting  procedures,  it  must  come  and  get  approval  of  the  Court. 
Senator  Sparkman  said  that  this  applies  only  after  the  examiners 
move  in.  But  I  do  not  read  the  bill  that  way  at  all.  It  looks  to  me 
as  if  under  section  8  of  the  bill,  those  remarkable  provisions  apply  in 
any  political  subdivision  for  which  a  determination  is  in  effect  under 
section  3(a) ,  with  this  sort  of  result,  Senator :  in  the  city  of  Richmond, 
just  about  3  weeks  ago,  our  city  council  approved  a  resolution  pro¬ 
ceeding  for  additional  voting  precincts*  We  have  68  precincts  now. 
Some  of  them  are  very  crowds.  We  ought  to  have  about  88  voting 

Srecincta  Had  this  bill  been  in  effect,  Richmond  would  have  had  a 
etermination  made  to  it  under  this  50-percent  provision  and  in  order 
for  our  city  council  even  to  have  enlarged  the  number  of  voting  pre¬ 
cincts  as  a  convenience  to  our  people,  we  would  have  had  to  run  up 
and  get  approval,  because  as  section  8  says,  a  determination  would 
have  been  in  effect  that  we  had  not  voted  50  percent  in  November  of 
1964.  ,  ,  ,  ,  .  . 

We  take  the  view  that  the  bill  is  perhaps  loosely  drafted  in  its  con¬ 
stant  repetition  of  the  word  “person.”  Being  predicated  upon  the 
15th  amendment,  the  bill  should  apply,  it  woula  seem  to  us,  specifically 
to  citizens  of  the  United  States.  We  would  take  the  view  that  the 
word  “person”  is  one  thing  as  a  matter  of  law,  but  “citizen  of  the  United 
States”  is  somathing  else. 

Throughout  its  language,  the  bill  refers  to  these  persona  who  shall 
not  be  denied. 
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Of  course,  we  take  the  view  that  section  3(b)  goes  against  article  I 
of  the  Constitution,  which  permits  the  States  themselves  to  fix  their 
qualifications  for  the  franchise.  That  has  been  covered  so  much  by 
other  witnesses  that  I  shall  not  touch  on  that  at  alt. 

We  believe  that  in  section  3(c)  of  the  billj  the  spirit  of  the  Constitu¬ 
tion  is  violated  in  that  it  creates  the  effect  it  states,  a  presumption  of 
guilt,  not  of  innocence,  that  must  attach  to  them.  There  are  over- 
tones  here  of  attainder  that  is  prohibited  under  the  Constitution  and 
although  it  is  not  criminality  as  such,  overtones  of  ex  post  facto  law. 

I  come  back — I  will  touch  later  on  section  5(d),  which  requires  the 
removal  of  certain  voters  from  the  voting  lists.  I  do  say  that  the 
provision  on  page  7  of  the  printed  bill,  section  fijb),  where  the  times, 
places,  and  procedures  for  application  and  listing  pursuant  to  this 
act  shall  be  prescribed  by  regulations  promulgated  by  the  Civil  Service 
Commission  is,  in  our  judgment,  entirely  too  broad  a  provision  and 
needlessly  tramples  upon  the  powers  of  the  State. 

Page  10  of  the  bill,  in  section  9  (e) ;  we  find  that  this  section  begins 
with  “person”  in  the  singular,  whenever  a  person  alleges  certain 
things,  that  his  vote  has  not  been  counted  or  that  he  has  not  been  per¬ 
mitted  to  vote,  certain  procedures  then  are  set  in  motion.  But  along 
toward  line  6,  we  find  suddenly  that  this  has  been  turned  into  “persons. 

“In  the  event  that  the  Court  determines  tlmt  persons^”  in  the  plural, 
*Svho  are  entitled  to  vote,  allege  that  they  are  not  entitled  to  vote” — 
again  we  say  this  should  be  limited  to  the  citizens  of  the  United  States, 
rather  than  to  the  broad  language  of  “persons.” 

When  I  testified  on  Monday  before  the  other  body,  several  of  the 
members  of  the  committee  were  good  enough  to  say  to  those  of  us  who 
appeared  in  opposition,  What  would  you  do?  Admitted  that  this 
evil  exists  and  we  do  admit  that  this  evil  exists  in  certain  counties, 
what  would  you  do  to  try  to  get  a  constitutional  bill  ?  #  I  am  going  to 
try  bo  suggest  one  way  in  Which  you  might  approach  this  problem  mat 
I  believe  would  be  within  the  Constitution  aqd  would  have  many 
advantages. 

Suppose,  to  be  supposing,  that  you  were  to  begin  anew  on  this 
problem  and  draft  out  a  bill  containing  a  provision  that  would  require 
every  political  subdivision  in  the  United  Statee^-that  is  3,072  counties 
and  24  election  districts,  and  34  independent  cities,  and  the  District 
of  Columbia,  making  3,131  political  subdivisions  in  the  country. 

Providing  for  these  political  subdivisions  to  file  some  kind  of  annual 
reports,  whether  with  the  Civil  Bights  Commission  or  the  IJ.S.  Attor¬ 
ney  General,  as  of  December  31  of  each  year,  such  a  report  would  allow 
the  name  and  address  with  summary  totals  by  race  of  every  person 
registered  to  vote  therein.  Such  records  already  are  printed  and 
available  to  the  November  pollbooks,  especially  in  the  South,  where 
until  recently,  they  have  been  kept  by  race.  But  attaining  such  rec¬ 
ords,  which  is  a  vital  thing  to  be  in  compliance  with  the  15th  amend- 
ment,  would  not  he  an  impossible  task.  I  believe  you  would  have  to 
predicate  these  reports  on  something  that  went  directly  to  race  or 
color.  You  would  have  to  make  appropriate,  penalty  provisions 
against  fraud  or  misrepresentation/ or  failure  to  report  and  so  on. 

Now,  once  such  recoras  were  available  over  the  country  as  a  whole, 
it  would  then  be  a  simple  matter  for  the  Civil  Bights  Commission  to 
apply  the  approach  that  is  set  forth  in  this  bill  and  to  compute  for 
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earth  of  these  3^131  subdivisions  the  percentage  of  persons  who  were 
registered  therein  by  race. 

Now,  to  bring  it  down  to  my  own  State,  you  then  would  come  up 
with  such  entries  as  this:  Where  Accomack  County  has  a  population 
of  13,148  white  persons,  of  whom  5,698  are  registered  or  43*3  percent 
Accomack  County  in  Virginia,  over  on  the  Eastern  Shore,  has  a  cob 
ored  population  of  adults  of  6,142,  of  whom  979  were  registered  for 
a  nonwhite  registration  factor  of  15*9  percent* 

The  next  one  alphabetically  on  the  Itet  would  be  Albemarle*  In 
Albemarle  County  there  are  15,670  white  adults,  of  whom  6,485,  or 
41*3  percent,  were  registered  and  there  are  in  Albemarle,  2,576  Negro 
adults,  of  whom  1,215  were  registered,  or  47*1  percent*  You  will  no¬ 
tice  that  the  percentage  of  colored  registration  in  Albemarle  County 
actually  is  higher  than  the  percentage  of  white  registration*  But  you 
would  get  up  all  these  figures* 

Then  I  would  suggest  to  you  that  a  factor  of,  say,  50  percent  might 
be  applied  to  these  figures  once  they  bad  been  compiled*  By  this 
I  mean  that  your  bill  could  create  a  prima  facie  assumption  that  in 
any  political  subdivision  in  which  the  percentage  of  nonwhite  regis¬ 
tration  was  less  than,  say,  half  the  percentage  of  the  white  registra¬ 
tion,  discrimination  by  reason  of  race  or  color  might  have  occurred* 
In  the  examples  I  have  given  you,  such  a  presumption  could  be  applied 
to  Accomack  County,  m  which  43*3  percent  of  the  adult  whites  are 
registered,  but  only  15*9  percent  of  the  adult  Negroes  were  registered 
and  you  had  less  than  half  of  the  nonwhites*  But  it  would  not  apply 
in  Albemarle,  so  you  would  create  no  such  presumption  there*  I 
would  say,  gentlemen,  I  am  not  trying  in  this  suggestion  to  rig  any 
bill  that  would  benefit  Virginia  especially  or  treat  Virginia  gently* 
In  32  of  our  98  counties  and  in  4  of  our  34  cities,  according  to  the 
best  figures  I  have  been  able  to  put  together,  the  percentage  of  Negro 
adults  registered  is  less  than  half  the  percentage  of  white  adults 
registered* 

What  accounts  for  these  conditions,  I  cannot  say*  There  has  been 
no  complaint  of  deliberate  discrimination  in  Virginia  by  reason  of 
race  or  color.  My  own  strong  feeling  is  that  the  figures  reflect  only 
the  apathy  or  indifference  that  obtains  so  widely  among  rural  Negroes* 
In  several  cases,  the  figures  are  mathematically  accurate  but  actually 
misleading:  The  census  showed  eight  Negroes  over  21  in  Buchanan 
County,  none  of  whom  is  registered,  and  3  Negroes  over  21  in  Craig 
County,  none  of  whom  is  registered* 

These  percentages  and  figures  can  make  somp  trouble. 

Suppose  you  set  it  up  in  the  bill  so  that  in  these  presumptive 
localities,  certain  dire  and  drastic  things  would  occur  once  a  com¬ 
plaint  had  been  filed  by,  say,  the  20  nonwhite  voters  provided  in  S* 
1564,  this  would  not  apply*  There  would  have  to  be  a  complaint  filed 
in^  these  presumptive  counties  and  the  dire  and  drastic  things  you 
might  provide  might  include  the  appointment  of  a  Federal  registrar 
if  the  complaint  were  found  valid  to' see  that  all  nonwhite  persons 
over  21,  if  these#  were  the  groups  discriminated  against,  otherwise 
qualified  by  Virginia  law,  including  the  filling  out  of  our  elementary 
registration  form,  were  then  given  full  opportunity  to  be  registered 
on  the  same  basis  that  applies  in  that  political  subdivision  to  every¬ 
body  else*  Virginia  ha$  a  requirement  that  poll  taxes  must  be  paid 
for  the  3  years  preceding  an  election  and  paid  at  least  6  months  prior 
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to  an  election.:  If  the  Congress  wished  to  contend  that  this  require* 
jneht  had  been  a  device  to  abridge  the  vote  on  account  of  race  or  color; 
that  Would  seem  to  me,  testifying  as  an  individual,  perhaps  appro, 
priate  legislation  under  the  16th  amendment.  And  if  the  Congress 
wanted  to  permit  Federal  registrars  in  the  presumptive  counties  to 
accept  poll  tax  payments  for  the  current  year  up  to  45  days  before 
a  State  or  local  election,  in  Older  to  prevent  discrimination  by  reason 
of  race  or  color,  I  would  not  object  too  fiercely  to  that  either.  But 
this  is  a  small  matter,  applicable  only  to  State  and  local  elections  in 
five  States. 

Finally,  I  would  put  a  reasonable  cutoff  date  on  the  employment  of 
Federal  registrars  in  the  presumptive  localities  in  which  complaints 
had  been  filed  and  the  registrars  had  been  appointed.  Perhaps  a 
period  of  2  years,  or  3  years,  or  4  years,  after  the  percentages  of  regie; 
(ration  had  passed  at  least  the  2-to-l  point,  would  suffice  for  the  re¬ 
quirements  of  the  situation. 

If  you  wanted  to  pick  up  some  of  the  language  of  sections  (i,  7, 9, 10, 
12,  and  13  of  the  printed  bill,  you  would  then  have,  in  my  judgment, 
a  measure  that  would  be  appropriate  legislation  under  the  15th  amend¬ 
ment. 

Let  me  now,  if  I  may,  suggest  to  you  five  things  that  you  would 
have  accomplished  by  such  a  limited  approach  to  this  relatively  small 
evil.  Under  this  approach,  you  would  be  confining  yourself  strictly 
to  denials  and  abridgements  of  rights  of  citizens  of  the  United  States 
on.  account  of  race  or  color.  You  would  not  at  any  point  be  tinkering 
with  the  States,  power  to  fix  their  own  qualifications  for  the  franchise. 
All  you  would  be  saying  and  it  is  all  the  Congress  can  say  ,is  tfiaf  we 
do  npt  care  what,  qualifications  you  fix  in  your  State  so  long  as  these 
qre  imposed  without  discrimination  on  account  of  race  or  color.  .  , 

Inthis  regard,  the  bi]l  should  spell  it  out,  and  I  agree  that  if  any 
procedures  or  requirements  for  registering  or  voting  are  significantly 
changed,  there  must  be,  ft  complete  new  registration  under  Federal 
Bupervision.  ;  This  would  prevent  the.  application  of  any  grandfather 
clause  to  a.  new  scheme  that  might  ,  limit  registration  to  high  school 
or  college  graduates  only.  Second,  you  would  have  confined  your^f 
solely  to  registration,  and  not  to  voting.  This  seems  to  me  a  very,  hn- 
portant  point.  .  Voting  in  America  is  a  right,  and  more  than,  a  right— 
tt  is  a  profound  privilege,  in  the  deepest,  jpeaning.  of,  that  wfird^  but 
it  never  has  been  an  obligation.  Under  the  printed  bill,  this  spirit  of 
the  Constitution  is  gravely  wounded.  The  trigger  provision  in  3(a) 
tends  td  reward  States  in  which  at  least  80  percent  of  the  adults  vote, 
and  the  remarkable  language  of  section  8(d)  actually  would  compel 
the  striking. of  the  name  of  any  Negro  voter,  once  registered  by  a 
Federal  registrar,  who  failed  to  exercise  his  right  to  vote  over  a  3-year 
period,  ...  V 

While  I  am  on  this  trigger  provision,  let  me  remark  that  in  Virginia  j 
50.6  percent  of  all  persons  over  21  actually  are  registered,  but  only 
48.07  peroent  actually  voted  in  the  Presidential  election  of  November 
1964.  ,  „  '  '  ■  ■  . 

Senator  Ervin.  Would  you  give  me  those  figures  about  the  regis¬ 
tration  of  Virginia  ? 

Mr.  KbiJVynncK.  Ye3.  sir,  86.6  peroent  of  our  adults  over  21  were 
registered,  but  only  46.1  percent  actually  voted  last  November.  Tt 
seems  to  me  a  reasonable  possibility  that  at  least  114,000  Virginians  did 
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not  vote  ifl  November  because  they  could  not  stomach  any  of  the  presi- 
deritial  candidates  on  the  ballot.  This  would  include  Democrats  who 
cftUld-POt  Stbmtich  Mr,  Johnson,  but  could  not  stomach  Mr,  Goldwater 
either^  and  ^Republicans-  who  could  not  stomach  Mr.  Goldwater  and 
Could  not  stomach  Mr*  Johnson  either,  and  a  large  number  of  ironclad 
conservatives  who  Were  appalled  by  the  liberalism  of  both  major 
parties. '  They  regarded  both  of  these  majority  candidates  as  very 
clbse  to  leftwing  Socialists,  > 

J  Inruiiy  event,  if  114,000  Virginians  thereby  exercised  their  privilege 
which  is  not  to  exercise  their  right  to  vote,  we  had  a  certain  number  of 
Virgjil^ns  Under  this  bill,  their  failure  to  vote  is  taken 

a£  pi^Mlmptive  evidence,  not  that  Virginians  have  sensitive  stomachs 
but  that  the  State  had  denied  or  abridged  the  right  of  citizens  to  vote 
oh  account  trf  race  Or  color;  If  the  114,000  had  conquered  their  un¬ 
easiness  and  gone  to  the  polls,  Virginia’s  presidential  vote  would  have 
passed  the  magic  60  percent  mark,  and  lo,  we  would  have  been  wafted 
from  under  this  bill,  as  successfully  as  New  York  or  Massachusetts. 
-J'My^third^cohiment  on:  this  approach  is  by  this  limited  approach 
ybh  Would  liaVe  absiiidtined  the  blunderbuss  or  blockbuster  approach 
jipd  taken  a  rifle  to  the  evil  you  are  attempting  to  eliminate.  In  it$ 
1961  report' ;the  Civil  Eights  Commission  concentrated  its  findings 
iipdfirfo  Black  Belt  counties— 140,  mind  you,  of  3,131  counties  and 
bitfea  ip  the  country— and  not  all  of  .  these  were  serious  offenders.  In 
bbd_o|  Arkansas  counties,  for  example,  44  percent  of  the 

'registered  ip  1960*  In  Liberty  County,  Ga.,  63  percerit 
of  th^NigrbeS  were  then  registered.  In  Kobeson  County,  N.C.,  the 
S^isteriatibfi  was  56  percent.  In  my  own  Virginia,  the  Civil 
JfighfS'  Copilhission  provided  data  for  1960  on  14  counties  in  which 
the  percentages  of  Negro  registration  .ranged  from  a  low  of  7,3  percent 
fb^NiiinAitiptqS-to  a  nigh  of  36;6  percent  in  Charles  City.  You  may 
to  khdw  what  has  happened  in  these  14  counties  through 
wbx>^  siiic^  i960.  One  of  the  14, 1  am  sorry  to  say, 

aWMifeiitly%is  slipped  backward,  Boocliland  reported  32.6  percent 
yf  population  registered  in  I960;  for  1964,  evidently 

the  percentage  wife  22.2,  But  all  of  the 
oT^^iobhtS^  ih/ the  group  reported  gains, ,  \  ..  + 

X  ^jll  ^iTO.ydu  a  list  to  hi  inserted  if  you  do  hot  mind. 
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t XnpAraick.  If  you '  look  at  thecoOnties1  singled,  outhy  1  the 
GJvib Kighte  Commission  in  1981  and  study  their  registifation  for 
I960  ana  look  &t  them  in  1W4j  you  find  uncouple  Of  counties;  it  ie 
trliev  ’ill  which  the  non  white  registration  is  still  lamentably  I  low- 
Such  counties  as  Northampton,  where  the  Negro  registration  last  year 
was  17  percent,  roughly,  and  Dinwiddie  County  where  the  Negro 
registration  was  14*9  percent,  I  cannot  explain  to  you  gentlemen 
khy  the  nonwhite  registration  is  low  in  Northampton  or  Dinwiddie 
County^  Va*f  because  no  breath  of  a  complaint  ever  has  been  raised 
of  discrimination  by  reason  of  race  or  color  in  these  counties,  They 
are  both  of  them  rural  comities,  quiet,  peaceful,  stable,  with  practir 
c&Iiy  no  political  activity  in  them  of  any  sort.  The. member  of  our 
House  of  Delegates  from  Northampton,  who  just  announced  his 
retirement,  served  30  years  without  opposition.  The  member  from 
Dinwiddie;  Mr,  Kichaxdson,  has  served  18  years;  In  these  counties* 
luteal  officials  serve  term  after  term.  Political  interest  of  aiiy  kina 
is  very  slight  My  point  is  that  the  situation  may  be  regrettable  but 
it  is  not  unconstitutional,  and  oughtnot  to  be  taken  as  presumptive 
evidence  of  wrongdoing  and  lawbrp&king  on  the  part  of  the  local 
officials  there*  -  ;  '  ■  -  ■  v  ■  r  : 

Let  me  continue  to  dwell  for  a  moment,  if  X  jfhay;  upon  this  business 
of  apathy  as  a  factor  in  these  low  percentages  of  registration  knd 
voting.  Out  of  curiosity,  I  have  worked  up  some  data  on  election 
contests  in  Virginia;  1  You  gentlemen  who  face  a  good  deal  of  oppo* 
sition  in  your  States  will  Be  interested  .to  know  that  Virginia  has 
had'  only  seven  Senators'  in  this  entire  century.  During  the  past  34 
years,  between  1930  and  1964^them were  2S  opportunities  for  cdhtesfe 
in  elections  to  the  Senate  in  Virginia;  If  it  is  fair  to  define  an  cleft? 
lion  in  which  the  winner  gets  at  least  70  percent  of  the- vote  as  not 
really  a  significant  con  test,  we  find  that  only  five  times  in  34  years 
has  there  teetl  a  significant  content  in  Virginia  for  the  jtT.S,-  Senate, 
Jtnd  of  course  this  has  resulted  in  Virginia’s  having  two  great  and 
highly  regarded  Senators  in  whom  we  tale  great  pride,  ; 

Comparable  figures  for  the  otheV  body  are  even  more  revealing. 
In  the  30-year  period  bebweeny1934  arid1 1984;  30^  opportunities^ for 
contests  were  presented  in  our  10  congressional  districts,  counting 
both  primaries  and  general  elections  as  opportunities  for 
But  we  actually  witnessed  only  46  significant  contests  forthettorise 
fef  r  Representatives  in.thp  whole  dfVirgiriia  in  this  entire  30-year 
period*'  !  The  First  Virginia  District  which  was.  represented  for  so 
iqany  years  by  Mr,  Bland  arid  now  is  represented  by  Mr!  Downing, 
has  witnessed  Only  one  significant  contest  in  30  years*  The  Second 
pisfctibt  hasn’t  had  a  c6ritest,Siri<ie  1948.,.  The  Fourth  District;  Which 
is  a  kriuthsidc.  district  hating  a  latge  Negro  population,  hasn’t  seen 
but  ohtf  contest,  for  the  House  of  "Representative^  since  1930— and 
rthat?  onei  was  20  years  agp,  TWbtjher  district' with  a  large' Negro 
population  i^the  Fifth*  which  hap  had  but  three  significant  contents 
for/the  Hou^c  iriilii^  span  of  tiifie*; L  ^  ;  -r  •;  ;  :  f,  ; 

, We'  do  hate  contests1  for  Gbvefrior,  attorney  genera],  lieutenant 
^  governor, but hot' jus inriny| as  y ori ^wottli^tliiiik* ;  ^  -  ■  H  'ri fr'r:; 

1  The  W^eridif  ydu^ ifiuht^oAilbers  Wn  ? '  * fi  T  ^  ^ 
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Mrr  Kn*FArai(?K-  I  was  juat  comiiig  to  Hurt-, -sift  That  was  my  naxt 
paragraph,  elect  the  county  officers  in  one  ycaiv-aotu&lfy,  the 
year  pefor®.  The  mty  officers,  the  county  officers,  and  then  the  presi¬ 
dential  year  and  than  the  gubernatorial  year,  and  then  we  start  the 

■  '■^his  to  me^B  among  the  most  interesting  data  I  was  able  to  cha^e 
up  on  this.  For  the  entirely  typical  year  of  1963,  in  which  we  elected 
members  of  the  general  assembly  and  also  elected  in  the  county  and 
all  of  our  local  officers,  there  were,  that  year  36  State  senatorial  dis¬ 
tricts,  Only  13  of  them  had  contests  of  any  sort*  There  were  TO 
house  districts ;  only  24  had  contests-  In  98  counties*  we  elected  a 
commonwealth’s  attorney — that  is  a  prosecuting  attorney.  In  these 
98  counties,  only  18  had  contests*  These  same  98  counties  elected 
.sheriffs*  But  there  were  contests  in  only  41*  Ninety-two  counties 
elected  commissioners  of  the  revenue,  but  there  were  contests  in  only  20* 

Senator  Dirk  sen*  Mr,  Kilpatrick,  are  you  referring  to  primary  con¬ 
tests  i 

My.  Kilpatrick,  These  are  figures  for  the  general  election,  sir. 
Figures  for  the  primary  would  not  differ  significantly  and  perhaps 
would  show  even  fewer  contests  for  these  rural  officers*  . 

Senator DiBKanif.  There  axe  few  primary  contests  f 
f  Mr*  KiLPATgiCK,  Very  few,jygs,eir. 

:  In  these  same  9Bvoountie%  there  were  also  elected  treasurers  and 
there  were  contests  in  only  20  of  them,.  The  custom,  Senator,  and  it  js 
an  ancient  Virginia  custom,  is  for  a  clerk  of  the  court  or  for  a  com¬ 
missioner  of,  the  revenue  to  be  elected  and  then  to  hold  office  just  in¬ 
definitely,  with  no  opposition  in  th^  primary  and  no  opposition  in  the 
general  elecfciouj  ana  very  often,  a  sort  of  primogenitor  system  8$t-s  in 
in  which  we  will  have  onp  man  who  serves  as  clerk  of  the  court  for 
many  years  and  then  if  his  son  has  gone  into  the  law,  frequently  his 
son  will  take  over  and  serve  as  clerk  of  the  court  for  another  30  or  40 
years*  ■"  ■;  ^  -•  ■  ■  ‘  _  •;  :•  '•  __ 

Senator  Ervht>  If  I  may  interrupts  in  my  county  back  m  tfie  qla 
4ayh,  we  had  a  situation  where  the  clerkship  of  the  court  of  appeals 
and  sessions  were  held  by  ,  a:  father*  son,  and1  grandson  in  succession 
fftt*6S years* 

/  5tr*  And  I  would  imagine  without  opposition  iiv  (foe 

whole  span,  F.  ',j  ,■.■■■  j  * 

In  this  eprt  of  poli  ti eft] )y  iiwqwU  atmosphere,  i s  it  apy  wonder  that 
registration  and  voting  nreJow?  But  li  jaak,  i®  it  uncpnBtitutiojfc&l  fo 
,be, tranquil.  Our  JocaTmayor  remarked-  no£<  fang  ago  that 
by  and  large  suffer  front  narpissispK  they-  are  forever  looking  Jh.  the 
mirror  and  liking  what  they  see.  It  .may.  h®  embarrassing  to  he.po 
satisfied,  but  it ‘is  not  a  denial  or  abridgment  of  any  man^yo*®  hy 
jVpason  of  raw  or  color.  Aslwd,  wo  eleqfc  the  city  officers  one  year, 
county  next,  Presidential  next,  and  Governor  after  that.  This  is  not 
true  in  many  States  puch  as  lUiooi&t  in  which  the  'gwhorn^torfaLiiod 
Presidential  elections  coincide,  with  the  result  that  touch  politioul  uv 

k  Htimulftted  end  voting,^  high; ;  ¥M  we  hnen  olonting  a  Gov¬ 
ernor  m  Virginia  last  yejfE^rhfips.  those  IttjDOp  «tfty?fitrhomes:wp,ida 
have  recovered  from  their  indigestion  fang  enough  tpget  tp  the  .perns, 
but  thv  did  not  beesnw  ^®,h!id  np.guwrnatprial  otectfoi}  ahd:  fiot.nu’ck 
excitement.  While  oiir  system  in  Virginia  may  he  novel,  it  is  not 
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tthti^fititutionali  and  the  resulting  figures  ought  not  to  be  misin¬ 
terpreted  so  as  to  impute  wrongdoing  to  our  public  officials 

The  next  point  is  brevity*  Thai  it  to  registration!  the 

plan  I  have  sketched  out  tb  you,  on:  a  current  basis*  you  would  have 
gotten  away  from  the  arbitral^  dates  in  this  bill  of  November  i#B4. 
There  will  be  another  census  Within  6  yfcatfc  and  this  bill  as  permanent 
legislation  will  be  out  of  date, obsolete*  on  its  own  terms*  1  i 

Finally,  my  fifth  point,  and  to  mb  the  ihosi  important  point J  is 
that  ytm  swouM  not  be  tanipeniig  under  Such  a  limited  rifleshot 
approach/  With  the  f  edentlism  that  I  belidv©  hae  contributed  so  much 
j >  the  vitality  and  the  strength  of  our  Uniofy  federalism  that  you, 
Senator  DirksCU^  have  defended  &t>  itiany'itith&t  and  So  eloquently 
throughout  your  career,  I  believe  that  you  would  be  undermining  that 
federalism  by  this  sweeping  fittfick  upon  the  powers  of  the  states  under 
article  1/  * 

I  think  tinder  the  approach  I  have  sketched,  you  would  be  exer¬ 
cising  no  trioro  than  the  legislative  anthoiity  that  is  vested  in  the 
Ooh^freSs  uudet  the  15tli  amendment,  but  yob  would  be  exercising 
this  m -power  in  new  and  effective  ways/  The  approach  I  ahi  BUggea- 
ing  would  permit  Federal  intervention  to  be  concentrated  only  in 
those  relatively  few  localities  in  which  such  inberVebtiOh  truly  may 
foe  justified  in  order  tb  prevent 'discrimination  by  reason  bf  race  or 
Ctrftifr.  In  Other  areas  where  occasional  ihdividiikl  acts  Of  discrimi¬ 
nation  may  occur*  you  would  rely  upon  other  remedies  under  the  1957 
and  i960  acts.  Yon  woiild  not  be  trying  to  achieve  instant  purity 
thrdiigh  compulsions  of  Federal  law.  Yoit  Woiild  be  leaving  some 
things  to  the  healing  processes  of  tiinfe  and  voluntary  efforts.  Yoh 
Would  operate  With  a  scalpel  instead  of  a  feowte  knife*  atid  you  would 
avoid  those  ragged  Wounds  that  are  Ceiitaih  to  be  left  t>y  the  bill 
beforCyoU* 

That  is  all  I  have  to  say  in  the  nature  of  a  statement. 

The  Oa AxrUan*  What  are  the  voting  qualifications  in  Virginia,  Mr. 
Kilpatrick? 

Mr*  KtLPAiMoft*  They  are  elementary*  We  require  ir*  Virginia 
only  the  elementary  ability — you  have  to  fill  out  a  form  stating  your 
name,  address,  age,  occupation  for  the  preceding  year.  That  in  all 
there  is  to  it  But  this  has  to  be  done  in  your  own  handwriting* 
Because  the  form  has  to  be  read  and  because  you  have  to  fill  out  this 
simple  form  in  your  own  handwriting*  we  would  come,  we  believe, 
under  the  language  of  section  3(b),  which  lays  it  down  that  a  test 
or  a  device  as  a  prerequisite  to  demonstrate  ability  to  read,  write*  or 
understand  any  matter — We  earnestly  submit  that  the  ability  to  read 
h  simple  form  that  says  name,  with  a  line,  age  With  a  line,  address 
with  a  line  is  the  minimum  of  literacy  that  reasonably  might  be  re¬ 
quired  for  the  exercise  of  the  franchise*  When  a  test  or  device  is 
spread  to  the  mere  understanding  of  any  matter,  it  would  seefai  to  me 
that  perhaps  language  is  here  broad  enough  to  permit  idots  to  come 
under  this,  who  could  not  understand  any  matter,  because  the  only 
language  in  here  under  which  idote,  or  -could  be  prevented  from  exer¬ 
cising  the  franchise  would  be  under  the  language  on  page  7  in  section 
6(b)  by  which  the  Civil  Service  Commission  is  to  lay  down  certain 
ttptilahbna 
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C&aikma^  YoudiavedO  perceftiof  thte  adult  pppu  lation  above 
21  J^ars  of  tiffin  i  ii<  In  j  •  w>  ;.u.f.  1 
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i :  Mr.  Kilpatrick.  Wore  registered,  yes,  sir)  i  v 
;  The  Chairman,  You  voted  what  .percent?  -  , , ! 

.  uMr,  Kta*4TRlcfc4  W*  voted  45  peteeiit.  ,  •  ■  : .  ;  , ; ;  . , ... .  ,  ....  :J.  „ 

The  Chairman.  Texas  k  not;  under,  this  bill.  i  TexasT  voted-  44:4 
percent.  I  wonder  what  percent  of-™*.,  ...  .  , 

Senator  Ervin.  Itbinkitit  56,3.  -  ,  i  ,  ,  , 

In.  other  words,  Virginia  had  a  larger  percentage  of  its  population 
registered. than  Texas.  The  law  applies  to  Virginia  but  not  to  Texas 
;'  Mr,  Kjij?awuck.  Lehme^— *'•'  -  «  '■■><■  ■  .  .. 

■  ■  T'he  Chairman.  It  applies  to  Virginia  solely  because  a  man  has  to 

wiato  his  name*  .  ■  -  1  ..  ...  ,  . : | :  )  ,  i 

■ : 1  Mp. .  Kilpatrick.  Yes,  sir.  llet  mo  point  out  .  to  you  one  maimer 
in  which  this  law  works  ridiculously,  I  suggested  that  if  anotlier 
114,000!  persons  had  voted  in  Virginia^  this  would  not  have  applied 
to:\irginia  as  a  State, -  Under  the  terms lof  8(a),  it  would  have  anr 
piled,  to  those  political,  subdivisions,  of  Virginia,  however,  in  which  .50 
percent  of  the  Vote  was  nofccast  ■  y. 

V '  The  Chairman.  Texas  had  a  campaign  for  Governor,  it  had  a  favoiv 
lte  son  running  for  President.  . 

■  'Mr,  Kilpatrick.  Yes,:  sir;..  In,  the -northern!  neck  of  Virginias  we 

had  two  counties,  Middlesex  and  Gloucester  right,  next  to  each  other. 
This  js  the  ridiculous  situation,  that  results  from  the  language  of  this 

hill.  In  Middlesex  County,  50.5  percent  of  theadults  voted  iiiJToyem- 
ber.  In  Gloucester  County,  right  next  door,  49,6  .  percent  voted. 
JJnder  this  bill  under  ■  such  a  hypothesis, ,  Middlesex  County  irould 
h^vo  been  exempted  ifronj  the  provisions  of  this  bill  because  precisely 
20  personsgotto  the  polls  in  November  and  voted,  If  they  had  stayed 
home,  the  bill  would  have  applied  to  Middlesex  *  But  in  Gloucester 
County,  the  bill  is  made  to.  apply  because.  29  percons  did  not  get  to 
the  poUs  that  election  day.  .?  Therefore,  under,  this  bill,  am  illiterate 
could  vote  m  Gloucester  County,  but  his  brother  could  not  in  Middlesex 
Coupty,  the  bill  is  made  to  apply  because  29  persons,  did  mot  get  to 
■abridgment  of  the  right : to  vote ^easoft \ pf :  race  or  color,  [ft, is  a 
;StntisticaHrick>  It.  is,  a  sophisticated tdey ice  to.  bring  a  Federal  regis¬ 
trar  into  Gloucester  QountyV  where  there  never;  hasbeen  the  slightest 
cpmpln  -  ^t  of  di&epmipationt:but  not into  Middlesex,  where;  there  may 
haw  ,:en,  and  this  because  on  one  November  day*  20  persona, managed 
to^t  to  tlie  polls  in  Middlesex, but  29  diimotni  Gloucester.;  > 

;  benator  Fow>.  Mr.  ICilpatriqk,  are  yph  willing  to  abandon  your 
present  law  and  wipe  out  the  u unification b  f ,  tfIf  you  were,1  hpw  would 
jw  stand  in  this  bill  ?  Would  you  still  be  .subject  -to:  thie  bill  tea  Ausp 
of  tho  November  1964  date?.  Say  younveip  to  t&toe  action  tip: do  envay 
very  simple  ^ qualification  of  just  .  signing  your  - 

Kilpatrick;  I  think  Virginia  i^ofijd  be  exempted,  under 'the 

Inmntnna /if  cum  KbAA»An  U  _ n.'  l  .  .  j  „  w  ,  ■  ,  » 


language  of  3(a) ,  sir,  beoauseife  is  necessary  for  tlm;testHor- device  tohe 
there,  first,  and  then  fpr  this  fact,  to  trigger  It*  .  1  !  ^  >  ■.  f '  ■  ^ ,  _t 

Senator  Fmm  Tlia  litl  \TctviDi4iUf1ki  1: fllJ A  i Jr  ~L.n±! 


Air*  KiLrATRicjt^  No,  sir,  I  get  your  point.  Perhaps  not/:*  If -we  re¬ 
pealed  subsequently  our-  registration  requirement,  we  no  longer  would 
have  had  it -  '  * 
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^Senator > F ang .  Because  the-November  1, 1964;  date  is  there,  you  still 
would  come  underthat  law,  wdUld  youiiotf  ■ '  ^  1  r/ ;  1 

■  i  Mr;  Kilpatrick  ;  Senatoiy I  auvnot  trying  to  duck,  I  am  not  a>law- 
jetf  l  fwn  going  to  ask  if;  I  caupass  that  question  to  the  Attorney 
General  of  Virginia  who  is  here  and  Mr.  Gray,  the:  former  attorney 
general >who, is  not  here!-  I  .think  they  caagire  you  a  more  inforhied 
answer  than  I  could,  ^  ^  ,  .:ii 

-  The  Chairman;  Ask  Mr*  Button.  Heishere^  ■  ■  :  J  ^ 

STATEMENT  OF  ROBERT  Y  BUTTON,  ATTORNEY  GENERAL  OF 
-  1  COMMONWEALTH  OF  VIRGINIA 

Senatori  Fono*  In  your  interpretation  of  this  law*  Mr.  Button,  if 
Virginia  were  to  repeal  its  present  qualifications  to  vote,  which  is  veiy 
simple,  as  Mr*  Kilpatrick  stated,  would  you  still  be  subjected  to  this 
law  because  of  the  November  30, 1964,  date  % 

Mr*  Button.  Senator,  first  I  might  say  that' these  provisions  are  in 
our  constitution i and  it  is  a  difficult  process  to^amend  our  constitution, 
*  Senator  Fong.  I  understand*  t  ,  .  r 

;  -  Mr.  Burr  on.  If.  our  constitution  were  amended,  and  it.  would,  take 
a  period  of  years  to  do  that,  and  we  had  no  qualifications  such  as:  you 
refer  to,  we  would  not  then  have  a  test  or  device.  ,  ■ 

Senator  Fong.  But  the  November .30, 1964,  date - 

r  Mi\  Button  .  "\Ye  did  have  it  then  and  I  think  we  would  still  be  under 
the  law .  V  "  5-:  j  .  ^ 

-  Senator  Fong:  You  would  still  be  under  the  law  ? 

Mr*  Button.  I  think  so,  sir. 

Senator  Ervin*  But  if  you  could  get  out,  Virginia  could  still' have 
illiterate  people  vtitfngj  but  New  YorkJs  illiteracy  test  would  be  allowed 
to  stahd,  notwithstanding  that  Virginia’s  literacy  test  and  New  York’s 
were  under  the  same  constitutional  provision?  *  ^  ■  i. 

Mr,  Button.  We  do  not  have  a  literacy  test,  but  I  think  under  the 
language  of  this  bill,  it  could  be  so  construed, 

:  Mr,  KiLFATidCK,  I  should  be  delighted  to  answer  any  questions,  sir. 
Senator  Ervin*  I  would  like  to  ask  you  some*  I  have  been  con- 
templating  introducing  a  constitutional  amendment  to  require  every 
President  and  Vice  President  and  Justice  of  the  Supreme  Colirt  and 
'Members  of  Oongress,  hi  Addition  to  taking  an  oath  to  support  the 
Constitution*  to  commit  to  memory  these  words  from  E^. parte  Mil- 
Ugany  reading  from  pages  120  and  121  of  fourth  circuit,  also  in  71  U.S. 
where  Judge 1  Davis  was.  speaking  about  the  reason#  why  they  drew 
a.  constitution  find  how  they  had  attempted  to  try  civilians  before 
military  courts  in  even  ittqre  trying  days  than  We  have  had  in  Alabama  : 

Time  has  proven  the  discernment  of  our  ancestors,  for  even  these  provisions 
expressed  In  sufch  pi#  in  English  words,  that  it  itould  seem  the  Ingenuity  of  map 
could  hot  evade  them,  are  now,  after  a  lapse  of  more  than  70  years,  sought  to  be 
avoided.  Those  great  and  good  men  foresaw  that  troublous  times  would  arise 
,>vhen  rulers  of  the  people  would  ,  become  restive  under  restraint  and  seek  by 
sharp  and  decisive  measures  to  fljccoripliath  ends  deemed  just  and  proper  and 
that  tfcte  pfriqicpies  of  constitutional  liberty  would  be  imperiled  unless  established 
by  irrape&l&ble  law.j  The  history  of  tho  world  of  wbaft  was  done  In  the  past 
might  be  attempted  in  the  future.  The  Constitution  .of  the  United  States  la>  a 
law  for  rulei^,  for  people  equally,  In  war  and.  in  peace,  and  covers  With 
the  shield  o£  Its  protection  ali  classes  pt  men,  ut.all  times,  and  under  q(k<rlr- 
tfhmstanceO;  N6  doctrine,  Involving  more  pernicious  conseqiietofrea  wite 1  fcVer 
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hrremed  ttf  taw  WJt  of  rate  than  tbfet  wtsy  bt  It*  protfatfbba  can  be«a«imftetf 
during  any  of  the  great  exigei^ee  of  government.  .  .  . 

■  Do  you  Hot  believe  we  wold  have  better  legislat  ion  in  this  field  if 
evetyonfe  in  the  position  of  authority  in  this  country  /were  required  to 
commit  those  words  to  memory !  - 

*  Mr*  KiirATRiCK.  I  think  it  would  be  a  good  idea  to  have  them  com* 
mitted  to  memory. 

Senator  Ervin*  Does  this  bill  not  provide  in  'effect  that  they  !ane 
going  to  suspend  in  the  State  of  Virginia,  the  State  of  Mississippi,  the 
State  of  Alabama,  the  State  of  Gehrgift^  the  State  ofSotithCJaroIik^ 
and  34  counties  in  ETtJspfch  Carolina,  the  provision  of  the  second  section 
of  the  first  articles  of  the  Constitution  and  the  provisions  of  the  iTth 
amendment  Stating  that  Electors  of  Scnators  and  Kepre^entativee  in 
Congress  shall  possess  the  qualifications  required  by  State  Jaw!  for  the 
electors  of  the  most  humorous  branch  of  the  State  legislature*  r  ' 

Mr*  Kixfatrick*  Precisely  s6j  sir,  and  these  provisions  oi  article  1 
would  bei  suspended  Hot  through  any  direct  relationship  to  denial  or 
abridgement  of  the  right  to  vote  pn  account  of  race  or  color  under  the 
15th  amendment,  but  ny  these  arbitrary  statistical  and  oeiisus-t&king 
triggers  that  may  or  may  not  give  you  any  presumptive  evidence  of 
denial  or  abridgement*  ;  ■  ,  ; 

Senator  Ervin*  I  will  ask  you  if  the  writer  of  this  Ex  parte* Mil¬ 
liner  did  not  foresee  what  you  and  I  see  today : 

trhftee  great  and  good  itien  fbiei&w  that  troublous  timdd  would  arise  When 
rulers  of  people  would  become  restive  under  restraint  and  seek  by  sharp  a&fl 
decisive  measures  to  aecompHsh  ends  deemed  lust  ,  and  proper  fend  that  the 
principles  of  constitutional  liberty  would  be  imperiled  unless  ^  Abllsbed  by 
irrepealable  law*  i  ■ 

Do es  this  bill  not  represent  an  attempt  by  rulers  and  people  whto 
are  restive  to  seek  by  sharp  and,  decisive  measures  to  accomplish  ends 
they  deem  just?  '  . 

Mr*  Kilpatrick*  Yes,  sir;  General  Washington  saw  this  in  hie 
farewell  address* 

Senator  Ervin*  The  purpose  of  this  bill  essentially  is  to  suspend 
constitutional  provisions  which  were  supposed  by  those  who  drew 
them  and  ratified  them  to  he  irrepealable,  except  by  constitutional 
amendment*  :  ■ 

Mr,  XmFAiRiCK'  On  that  point,  I  would  like,  if  I  may*  to  urge  the 
desirability  of  not  a  long  delay  stretching  into  months,  but  if  t  am 
not  mistaken,  in  the  areas  in  which  this  bill  is  expected  to  do  its 
necessary  remedial  work,  no  elections  are  scheduled  over  a  period  of 
months*  I  have  read  somewhere  that  in  Alabama,  the  nest  election 
is  not  until  May  of  1966*  So  there  really  is  still  time  to  toko  the 
time  now  in  the  spring  of  1965  to  go  at  this  bill  with  the  greatest 
care*  If  you  enacted  it  by  some  arbitrary  date  of  May  i  pi  tome 
fury  to  get  this  oh  the  bodes,  its  provisions  would  not  be  applicable 
to  any  election  for  a  long  period  of  time* 

I  do  earnestly  submit  that  the  turbulence  of  the  hour  creates  the 
wm-se  possible  atmosphere  for  the  eftactai&nt  Of  topiid  and  Pjsrmimefit 
and  prudent  legislation  in  a  field  in  which  the 'Senate,  Thope,  sir^ 
will  walk  with  the  greatest  care.  ,  ^  ■  ■  ;* 

Senator  Ervin*  I  would  like  to  ask  yon  this  butatitm,  Mr*  KU- 
p&trick,  H*tP  not  the  bv^rwhelitiirig  ittajority  of  Ylrgjtfians,  Hite  tttt 
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overwhelming  majority  of  North  Carolinians,  come  to,  the  deliberate 
inclusion  that  no  man,no  qualified  person  should  be  denied  the 
nght  to  vote  on  account  of  race  or  color  f 

Mr*  Kilpatrick  .  Precisely  so,  sir.  There  has  been  no  complaint 
anywhere  in  Virginia,  to  my  knowledge  ot  to  the  knowledge  of  our 
highest  State  official,  of  denial  or  discrimination  to  vote  by  reason 
or  race  or  color*  In  my  own  city  of  Richmond  last  year,  after  the 
poll  tax  in  Federal  elections  had  been  eliminated,  we  registered  nearly 
11,000  Negro  citizens  over  a  span  of  months*  and  most  of  them  in  the 
2  months  immediately  preceding  the  election.  We  opened  up  addi¬ 
tional  registration  places  in  the  city  of  Richmond,  ran  them  at  nights 
and  on  weekends,  in  order  to  provide  abundant  opportunity  for  every 
citizen,  white  or  non  white,  to 5  get  registered  in  Eielunond*  This  was 
true  over  the  Commonwealth  of  Virginia  as  a  whole*  I  have  the 
figures  with  me  on  registration  by  white  and  nonwhite  in  Virginia. 
You  would  find  in  some  of  the  counties  of  the  South  Side,  where  the 
Negro  population  is  greatest,  very  substantial  percentages  of  non¬ 
white  registration,  up  in  the  40  percents,  where  the  difference  may 
be  55  percent  of  the  whites  registered,  42  percent  of  the  Negroes* 
This  would  obtain  over  a  great  many  counties  of  Virginia. 

I  do  not  say  that  the  situation  is  perfect,  I  do  say  that  there  is  no 
discrimination  by  our  State  and  our  local  officials.1  Yet  the  bill  would 
apply  to  us  and  impute  to  us  the  kind  of  wrongdoing  to  which  we 
ire  v*ry  sensitive  and  resent* 

Senator  Ervin*  Is  it  not  true  that  many  parts  of  Virginia,  like  many 
other;  parts  of  these  affected  States,  are  virtually  one-party  sections? 

Mr,  Kilpatrick*  Yes,  sir;  the  entire  southsiaey  until  recent  years, 
has  been  one  party . 

Senator  Ervin*  And  they  become  so  largely  as  a  result  of  the  drastic 
policies  pursued  during  Reconstruction,  did  they  not? 


Senator  Ervin,  And  at  the  present  time — in  those  days,  thy  Demo- 
craticParty  stood  as  a  defense  in  the  South  against  unconstitutional 
measures  such  as  the  Reconstruction  Act,  did  itnot ! 

Mr,  Kilpatrick*  We  believe  that  it  did. 

Senator  Ervin*  For  that  reason,  the  South  gave  their  allegiance  to 
the  Democratic  Party  for  generations  afterwards? 

Mr,  ICttiPATRiciK*  Yes,  sir :  that  is  true* 

Senator  Ervin*  Today,  the  people  are  confronted  by  the  fact  that 
they  are  not  defended  by  either  the  Democratic  Party  at  the  national 
level  or  the  Republican  Party  at  the  national  level  with  respect  to  their 
constitutional  rights  such  as  that  of  prescribing  for  qualifications  for 

voters. 

Mr.  Kilfatiuck*  Yee,sir, 

Senator  Ervin*  Arid  as  a  result  of  that,  a  great  many  of  them  feel 
that  they  have  noplace  to  go,  no  national  patty  taproteet  them? 

Mr,  Kilpatrick*  There  is  regrettably  that  feeling* 

Senator  Ervin*  I  know,  because  I  went  into  the  North  Carolina 
counties  that  are  affected  and  tried  to  persuade  them  to  vote  the 
straight  Democratic  ticket*  I  fodnd  a  great  many  of  them  who  have 
always  been  Democrats  did  not  want  to  vote  for  Republican  candi¬ 
dates  and  not  want  to  support  the  Democratic  nominees  for  President 
and  Vice  President,  so  they  stayed  at  home. 
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I  Mr.  KjLPATRiCKv  Sir,  some  Strang©  alliances  are  beginning  to  devel¬ 
op  m  the  Southj  and  as  the  non  white  vote  increases  and  it  is  going  up 
very  remarkably,  all  sorts  of .  things  are  going  to  happen  in  the 

.  SemtorERvw.  Would  you  agree  with  me  that  it  is  a  serious  matter 
froth  tlie_  legislative  standpoint  for  both  national  parties  to  join  in 
the  introduction  of  a  bill  oi  this  character,  wliich  tends  to  destroy  the 
vt"h®  w©  get  out  of  a  two-party  system  of  Government?  : 

Mr,  Kilpatrick.  In  Virginia,  sir,  we  have  seen  so  much  confusion 
between  the  parties  over  a  long  number  of  years  that  I  do  not  know 
Uus.  adds  greatly  to  the  confusion.  Sometimes  it  is  difficult  for  us 
in  Virginia  to  distinguish  between  the  principles  of  the  two  great  na¬ 
tional  parties.  They  seem  to  be  very  close.. 

Senator  Ervin.  Do  you  not.  agree  that  a  part  of  the  groat  service  this 
renders  to.  the  country  is  picking  up  daws  in  legislation  proposed  bv 
the  administration? 

Mr.  Kilpatrick.  Not  merely  picking  out  the  bad  spots  from  a  bad 
apple,  but  striking  at  the  w  hole  tree,  root,  and  branch. 

•Senator  Ervin.  Do  you  not  agree  with  pie  that  it  is  a  bad  thing 
from  a  legislative1  standpoint  when  61  Senators  join  in  sponsoring  the 
bill  and  make  it  a  bipartisan  effort  in  that  it  prevents  it  from  having 
effective  opposition  ? 

Mr.  KiLPATRicK.  I  think  it  is  unfortunate,  sir,  and  3  think  it  is 
equally  unfortunate  that  members  of  the  Supreme  Court  of  the  United 
States  appeared—turned  up  to  here  the  President's  message  and  ap- 
peared  on  the  television  cameras  applauding.  I  think  this  is  a  viola¬ 
tion  of  the  separation  of  powers  cf  the  United  States  and  creates  im¬ 
balances. 

Senator  Dirksen.  Will  you  yield  ? 

Senator  Ervin.  Yes. .  '  .  *  .  ■ 

Senator  Dihksen.  I  was  much  intrigued  by  your  statement,  Mr. 

that,  perhaps  we  ought  to  take  .more  time  and  put  this 
off  into  the  future,  since  there  are  no  ©lections  in  the  immediate  offing. 
It  occurs  to  me  that  this  month/ we  mark  the  100th  anniver  ry  not 
only  of  the  death  of  Abraham  Lincoln  but  of  the  enactment  and  ap¬ 
proval  of  the  13th  amendment,  to  th©' Constitution,  which  abolished 
slavery.  It  was  3  years  later  in  1868.that.it  became  necessary. to 
enact  and  approve  the  14th  amendment,  with  the  due  process  clause, 
due  all  citizenship,  and  related  matters.  It  is  96  years  ago  that  the 
country  approved  the  16th  amendment  toy  safeguard  the  rights  of 
U.S.  citizens,  that  they  not  be  denied  or  abridged  in  tli©  vqting  field 
because  of  race  or  color-  Now  you  entreat  i^s  tb  be  a  little  mor©  patient 
about  this. 

But  in  that  century,  there  came  first  of  all  ordinances  and  laws  that 
prevented  the  Negro  from  even  being  found  in  the  city  because  he 
might  be  charged  as  a  loiterer  or  vagrant  and  fined  and  he  could  be 
farmed  but  to  somebody  until  his  fine,  was  paid,  which  was  ihdeed  a 
kind  of  servitude.  -  . 

It  was  as  late  ns  1910,  and  my  distinguished  friend  from  Maryland 
can  correct  me  if  I  am  wrong  thjit  the  State  of  Maryland, undertook 
to  condition  the  vote  and  limit  it  to  the  lineal  male  descendants  of 
those  who  had  the  voting  privilege  on  .or  before  .the -first  day  of 
January  1867.  •  , '  ,  ,  ,  , . 


VOTING  RIGHTS  64& 

'asT1916'  tMt'^h&  ;Stat6  of  '  Oklahoma  tried  *tff’ write 
exactly  that  thing  into  their  own  constitution*  :y  "■/  r  /  :-  •  *  ' 

; ;  No>  these  people'  have  been  wilting  a  long  time*  -A 'century  is  a. 
long  time  to  wait  for.the  safeguarding  and  protection  of  the  right  to 
Vote.  *  We  draft  y6ung  meri  of  color  into  the  Army  aiid  as  far  as  I 
know,  some  isrf  them  are  fighting  in  Vietnam  right  now*  * 

■  ^  Mrr Kilpatrick*  !  appreciate  that  point  of  view  fully  and  sympa¬ 
thize  with  it*  ’  7 

v  Senator  Dirksem-;  If 'you  will  beat  with  me  for  a  moment*  I  re* 
member  how  many  fought  in  World  War  I,  because  1  was  on  the 
Western  Front  in  the  combat  zone  and  they  were  there*  So  they  have 
freely  offered  their  service  to  the1  country  in  time  of  conflict  They 
mtost  pay  their  taxes  just  like5  a  man  of  white  skin*  But  when  it  comes 
to  privileges  and  immunities,  provided  them,  we  have  been  terribly 
derelict  all  this  long  time*  ■  And  it  is  not  surprising  that  they  should 
use  as  one  of  their  slogans,  uWe  cannot  wait  any  longer*" 

Suppose  we  push  this  off  and  push  this  off  and  push  this  off*  There 
has  to  be  a  time  when  the  issue  has  to  be  resolved  and  all  these 
marches  and  demonstrations  only  point  up  what  the  situation  really 
is.  They  are  unfortunate,  particularly  when  life  is  lost*  ^  But  we 
shall  forever  temporize  with  this  problem ! 

■  KoW,  I  share  your  feeling  that  you  have  to  pinpoint  it  and  not  usb 
a  blunderbuss  approach*  f  That  is  exactly  what  we  have  been  trying 
to  do  We  have  been  trying  to  localize  this  in  the  subdivisions  where 
this  sin  occurs  and  in  the  States  where  it  occurs*  The  problem  is  to 
find  a  formula  so  that  yon  can  localize  it  arid  then  go  and  solve  the 
problem;:.  That  is  all  ve'  have  undertaken  to  do  here. 

It  is  ah  amazing  thing  that  you  have  to  go  all  around  Robin  Hood’s 
bam  in  order  to  get  it  done  because  of  the  obstacles  and  difficulties  and 
the^  barricades  and  the  constant  insistence  tliat  you  are  violating  the 
Constitution  of, theUnited,  States, 

I  fak£  the  istli  amendment  citizen  of  tlie 

United  States  sliajl  -have  his  VoUng  privilege  denied  because  of  race 
or  color*  That  introduction  of  the  Constitution  is  hurled  at  the 
United  States  itself,  and  at  every  State  in  the  sisterhood  of  the  Union* 
Sow,  I  like  to  take  that  straight,  I  like  to  take  it  as  gospel*  .  How  do 
you  effectuate  it?  That,  is  the  sole  prehlem’ that' we  hay®  had  to. 
wrestle  with'  and  it  becomes  difficult  to  overcome  all  these  obstacles. 

I  do  not  blame  my  good  friends  for  pretending,  as  we  do,  that  wc  are 
pbiiiHiig  an  accusing  finger  at  so  many  .counties  in  a  State  or, at  a 
State  as  a  whole,  but  if  that  is  where  the  sin 'is,  then  that is  where  the 
finger  has  to  be  pointed*  And  if  they  will  only  cleanse  the  situation  at 
home,  then  there  would  be  no  need  whatsoever  for,  this  bilk  But. 
the  cleansing  process  has  been  dperdtivfc  for,  a  hundred  years  and  it  has 
riot  been,  effective  yet*  How  long  cap  .they  wait? 

r  Mr:  Kn>i*ATRtCR*  Senator,  I  take  no  quarrel  with  anything  you  say, 
sir.1  I  understand  and  appreciate  tins  point  of  view*  I  would  make 
pnly  this  observation  to  it*  that  time  is  a 'continuing  sort  of  river 
that’fiqws  right  along  and  there  is  ^ome  implication  in  the.  we-cannpt- 
^ai^^protj^^.thatriothipg  wlmfevef  has, bpen  done  since  this  amend- 
nierif  ;becani^'  effective  in  1870/  [  It.  js>s  if  nqtjiing  had  been  accqnx^ 
ovey  this  whole  span  of  O 5  years  ami  tli^vefqrfy  we  must  imjsJv 
ifi  wiflV  this  dra^icJ  legislation  right  now  and  possibly  even  Hang  it 
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on,  some  anniversary  date  a&  a  comtaemorative  gesture,  because  nothing 
has  been  accomplished.  ■ 

That  is  not  true,. of  course,  sir. '  We  can  see,  looking  back  over  this 
span  of  98  years  the  growth  and  development  of  the  non  white  citizen 
of  the  United  States  in  the  exercise  of  his  franchise  proceeding  all 
over  the  United:  State®,  especially  since  these  demonstrations*,  it  you 
want  to  put  it  on  thron,  especially  in  the  10  years  since  the  Brown 
case.  We  can  see  the  schedule  of  non  white  registrations  in  the  South 
go  leaping  up  year  after  year  after  year*  Things  are  being  done  by 
vdluntaiw  efforts  without  the  necessity  for  the  drastic  legislation  Itere 
proposed*  The  situation  is  curuig  itself  jKadually* 

,  Now,  if  you  want  to  cure  it  fester,  fine,  But  I  do  beseech  you  to 
go  at  some  carefiil  delicate  cure  that  will  go  right,  as  you  say,  to  the 
sin  and  concentrate  on  this  clearly  defined  sin  and  concentrate  on  it 
in  a  way  that  represents  appropriate  legislation  under  the  15th  amend¬ 
ment  so  that  you  coiicem  yourself  solelv  with  the  denial  or  the  abridg¬ 
ment  of  the  right  to  vote  by  reason  of  race  or  .color  apd  that  you  do 
not  interfere  with  the  power  of  the  States  to  fix  the  qualifications  for 
voting 

This  is  the  way  it  has  gone  historically.  You  mentioned  the  situa¬ 
tion  in  Oklahoma*  That  was  resolved,  sir,  without  demonstrations  iu 
the  streets.  It  was  resolved  by  Omn\s  v.  the  United  State*  at  238  US. 
347,  when  the  Court  said  through  the  Chief  Justice, 

Beyond  doubt,  the  lfith  amendment  does  uot  take  away  from  the  State  gov¬ 
ernments  Id  a  general  sense  the  power  over  suffrage  which  baa  belonged  to  thoHe 
governments  from  the  beginning  and  without  the  possession  of  which  power,  the 
whole  fabric  upon  which  the  division  of  State  and  national  authority  under 
the  Constitution  and  the  organization  of  both  governments  rests  would  be  with* 
out  support* 

Senator  Ervin.  It  also  said  in  that  case,  and  I  quote  verbatim  from 
it.  . 

No  time  need  be  spent  on  the  question  of  the  validity  of  the  literacy  tests  com 
sldered  alone  since  we  have  seen  its  establishment  was  but  the  exercise  by  the 
State  of  the  lawful  power  vested  In  It  not  subject  to  our  supervision, 

Mr*  KnJATRfcK.  And  indeed,  if  you  want  to  continue,  sir,  because 
I  had  the  same  paragraph  “And  indeed,  its  validity  is  admitted*” 

Senator  Dihksen*  Well,  Mr.  Kilpatrick,  limy  I  comment  that,  it  was 
in  1896,  in  the  rather  historic  case  of  Plessp  y*  Ferguson  that  the  Court 
said  that  separate  but  equal  facilities  met  .the  constitutional  test  for 
education,  well,  it  is  70  years  how.  But  in  19G4,  nearly  60  years 
after  Plessy  V*  Ferguson^  the  Court  just  struck  that  decision  down 
in  the  Brown  case.  ■  ■  _  ,  j  * 

Mr*  Kilpatrick,  Yes,  sir. 

Senator  Dekksen.  It  did  so  in  the  Tidetunds  oases. 

Mr.  Kilpatrick.  Yes,  sir. 

Senator  Dirtcgen.  It  has*  done  so  on  many  an  occasion,  so  the  old 
rule  of  stare  decisis  so  fat  as  it  applies  to  pthe  Supreme  Court,  is  some* 
times  broached  by  a  subsea  aent  cotirt. 

Mr.  Kilpatrick.  Indeed,  sir,  it  was  m  Smith  v.  Albright^  just  20 

?  ears  ago,  a  voting  rights  case,  that  Mr*  Justice  Roberta  ..inaiie  his 
avorite  comment  about  the  opinions  of  the  Court  reminded  him  of 
railroad  tickets,  good  for  that  day  and  passage  only*  But  it  has  been 
only  since  the  Lassiter  case*,  just  a  few  years  ago,  that  the 'Court  un- 
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equivocally uphold  the powerof  Itiie  Stfttes  to  qualify  f  bfthisf  rririchtee. 
We  are  talking  about  the  opinion  of  the  Court  just  a  few  yeaPs  agb. 
Surely  there  i&  this  much  stability  in  constitutional'  adjudication  by 
the  Court,  [l1  '  .  ■  ' "  >*  'f 

■  Senator  Dirksen.  Of  course, we  all  Wish  to  remaih  ‘within  $n&  four 

corners  of  the  Constitution,  /  ->■*•  1  ■'  ■  '  11  ;  -  ■ 

:  Mr,  Kilpatrick,  Sometimes  we  succeed1  and  sometimes  we  don’t;1 

Senator  Dir^sicn,  But  who  shall  feay  Whether  we  succeed  in  Up- 
prcochiug  the  lines*  We  make  this  constitutional  urtd--but  when  it 
comes  to  haste,  I  think  we’ are  all  acquainted  with the  preacher  whb 
preached  from  the  test,  the  wicked  flee  where  no  mail  pursueth,  but 
one  of -the  parishioners'  reminded  him^  "they  Will  run  a  little  faster 
whensomebody  is  after  theitu  ;  :  ^  J  v  ■  L 

Mr*  Kilpatrick.  Pursue  these  oftetidingibcalitigs  in  every  way  you 
can,  sir,  and  the  Virginia  Commission  on  Oon^itutional  Government^ 
is  one  minor  little  body  that  will  applaud  and  exhort  you  on.  Pursue 
the  wicked,  yes,  sir,  in  every  appropriate  >WUy  you  can  ivrider  the  1 5th 
amendment,  :  r  ;  . 

Senator  Dxrkskn.  I  will  make  one  other  comment.  Your  commis¬ 
sion  got  out  some  of  the  finest  literature,  some  of  the  best  documented 
literature  I  have  ever  seen  with  respect  fO  the  Civil  Rights  Act  of. 

■rn  ■  •'  •  ■■■■'  ‘  :■■■  ;■  f 

Mr.  Kilpatrick.'  I  thank  you, sir. 1  ■  ' "  ■  '  '  ‘  "ll! 

^Senator  Dirksen.  I  read  evfeiyibook  and  every  document  thatypft 
got  out.  There  was  a  contention  that  titfo  II/dea ling- With  ncConP 
modationSj  was  imconstitutiomtL1-'  J :  "  J '  ^  r  ’ 1  :  /  . 

■  Mr; KiLFAifeick,  Weeiiiiieatly  udvanced that;  c  ■ 

■  Senator  Dirksem;  You  cei^ainlv  didij with  vigdtyand  you  did  it 

well;  '  But  thie  body  of  meivovei^iere  in  rthift  marble  btfilding  had  ^ 
different*  vieti^  when  finaUy  tlifi+  aCcOihmbdatioUte  questions  Cimte  tb+lfS 
hightribitun],  : s -  ■  ■  if"-  -  ■  : ' r:  Ji  fC  "  v  ■' 

'■rMrt  Kilpatrick.  1 WeYwili  keep  a  cahdleAii  the  window,  sir*  for  those 
Meandering  sons*  _  ^  -  r-1  --V  ^  -ir^vo 

Senator  Entrap  Js  not  the  complete  text  wMieW  my  friend  from  Uli- 
froiis  mentioned:  the  'wieked'jlee  where  ho  flian  pnrstieth  biit  the  rights 
eousare  asiktfd'  as  wBonflii  Ace  not  those?  of  us  wWAre  trying- to  be  ai 
bokkftfl a  Hon' despite  the  sm&lhiOsB  Of  bur  nuJrd^s^audiiYg  f or  fhe 
pr^twaiicmof  ccms^itutioftalg^verniheut?  =  '  ^!-! ■  ■-i  :  '  ; ! 

Mr,  Kilpatrick.  Yes,  sir*  ^  y 

Senator  Dirkseh.  Maylcomment  ifpori  that  f  I  applaud  my  dis- 
tmgui  shed  friend  arid  I  applaud  him  sometimes  even  for  his  per- 
ftistence  itr  error,  r  ^ r;  ■  yw^.-  ■  ■'■  ■  -■';.■■ li  \ 

■Senator  Ervin,  .  J  thank  'the  Senator.  7 1  am  -glad  have  hi£ 
applause.  ^ 

I  would  like  to  say  that  I  do  Jiofc  think  thtto  you  are  pnrt&uing  the 
wicked  wheti  y6a  bring  in  a  bill  here  and  tek  thaf!  34  North'  Carolina 
counties  be  covered'  by  it,  even  though ; the  Attorney  General  of  the 
United'  States  came  here  and  testified  the  other  day  that  he  did  not 
have  any  evidence  that  any  of  thoseooftmties  were  engaged  in  violating 
tbfe  TSth  I  amendment.  1:  hope  youMvilt  cohfine  Vour  pursuit' to  the 
wicked  and  let  those  righteous  go.  { 

Now,  about  this  time,  we  have  8  days.  We  are  restricted  by  thfe 
terms  of  the  reference  of  this  bill  to  the  committee.  We  say  we  will 
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aUw  $ 4ayg  only  1ft  onjer  to.fcpy  to  devise  wise  legislation  to  enforce 
the ,  l&tfi  amendment;  and  to-  find  the  constitutional  truth;  Do  you  not 
tlppk  it^ere  PMght  to  be  no  such  time  limitation  placed  upon  the  search 
for  wise  legislation i  .,.••• 

Jlr;  Ku^a,trioic<  As  an  abstract  proposition,  I  would  agree  with  the 
Senator  that  no  time  ought  to  be  fixed,  but  the  political  realities  are 
that  spme  action  is  wanted*,  I  sympathize  with; the  gentleman  from 
Illinois,  but  I  just  do  not  think  that  you  have  allowed  yourself  enough 
time  for  the  complexities  of  this  particular  problem.  An  additional 
month  or  (j  .week**  might  permit  the  time  to  get  certain  data  together 
that  I  do  not  believe  K&vp  been  accurately  gathered  so  far* 

,1  have  discovered  in  Virginia?  which  is  my  own  State  and  I  ought 
to  be  the  most  familiar 'with  it,  that  the  figures, in  these  areas  are 
shaky  figures,  some  of  them,  and  need  to  Be  refined  and  carefully 
qnalyzea  and  looked  at  to  understand  what  the  problem  is, 

I  am  sure  this  is  true  risewhere,  but  the  figures  are  vital  to  this  bill 
They  trigger  everything  in  it.  ;.••  •' 

The  Chairman,  The  Attorney  General  testified  that  the  figures  ol 
the  Civil  Rights  Commission  were  not  trustworthy.  He  would  not 
act  on  them,  , 

Mr,  Kilpatrick.  Yes,  sir. 

Senator  Ervin,  You  say  you  are  not  a  lawyer,  but  I  have  read  your 
books  and  many  of  your  editorials,  and  I  wish  that  all  lawyers  in  the 
United  States  1  ad  5  percent  as  much  grasp  and  knowledge  of  the  Con¬ 
stitution  as  you  have  manifested. 

Mr.  Kilpatrick*  I  thank  the  Senator, 

Senator  Ervin,  Has  not  the  Supreme  Court  of  the  United  States 
held  time  and  time  again  in  reference  to  this  amendment  that  the 
power  of  Congress  to  legislate  at  all  on  this  subject  of  voting  in  the 
State,  elections,  rests  upon  the  15th  amendment  and  that  Congress 
cannot  legislate  under  the  15th  amendment  except  where  qualified 
voters  have  their  right  to  vote  denied  or  abridged  by  reason  of  race, 
color,  or  previous  condition  of  servitude? 

Mr,  Kilpatrick.  That  is  right*  that  line  6f  interpretation  goes  from 
l/JS .  v,  Reeee  in.  October  of  1855,  just  5  years  after  the  opinion  had 
been  put  on  the  books  and  everyone  was  familiar  with  its  meaning* 

Senator  Ervin,  And  this  formula  set  out  here  has  no  reference  to 
either  the  denial  or  abridgment  of  right  . to  vote  on  account  of  race 
or  color?  ■ 

Mr.  Kilpatrick.  No,  sir?  that  is  a  fatal  defect,  . 

Stonator  Ervin,  I  ask  if  this  bill  will  allow  Federal  examiners  to 
pass  on  the  qualifications  of  voters  in  the  afffected  area  irrespective  o:E 
whether  any  of  those  voters  have  ever  been  denied  the  right  to  vote 
on  account  of  race  or  color  ? 

Mr.  Kilpatrick,  That  is  quite  true,  sir, 

;  Senator  Ervin*  And  iii  that  respect,  it  cannot  possibly  fit  the  criteria 
which  the  decisions  of  the  Supreme  Court  have  laid  down  as  being  the 
only  b^is  on  Which  Federal  legislation  is  permissible,  is  that  Hot  true? 

Mr:  Kilpathiok^  That  would  be  my  judgment*  yes,  sir,  1 

,  Senator  Ervin*  Now;  do  yOu;  think  that  assumptions:  of  inequities 
between  1865  and  1960  justify  the  Congress  here  in  the^year  of  pur 
Lord  1965  perpetrating  furtherinequitiesS  ■ 

■  MtwKilpat^ck*  I  would  certainly  think  not,  sir^  :  ^  -  - 
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.Senator  Ervin.  I  will  ask  you  if  this  bill  does  not  provide  more 
discrimination  of  an  mi  justified  nature  than  it  would  defend?  —  ■  ■ 
Mr*  Kiijatrick,  I  think  indeed  it  would.  The  real  possibility  is 
raised  of  situations  that  would  arise  under  the  14th  amendment  to 
which  persons  would  be  denied  equal  protection  of  the  law*  sir. L 

Senator  Ervin*  Now,  this  bill  would  apply  to  the  State  er  Virginia, 
where  you  say  66*6  of  the  adult  population  s  registered  to  vote? 

:  .Mr*  KitrATRiOKi  Yes,  ;  -  ;  . 

Senator  Ervin  1  But  would  not  apply  to  the  State  of  Texas,  where 
53.3  percent  is  registered  to  vote?  > 

Mr.  Kilpatrick.  That  is  my  understanding,  because  Texas  liae!  no 
test  or  device  as  defined  in  the  bill*  ^  .  ■  ■■ -■ 

Senator  Ervin.  And  it  would  apply  to  the  Stata  of  Virginia  where 
41  percent  of  the  adult  population  voted  in  the  lost  election,  although 
it  was  only  what  you  might  call  aFederal  election  ?  ,  .  ; 

Mr.  Kilpatrick*  45.1, sir*  1 

Senator  Ervin*  It  would  apply  to  the  State  of  Virginia  where 
45  percent  of  the  adult  population  of  the  State  voted  but  would  not 
apply  to  the  State  of  Texas,  where  44  percent  voted  ?  :  L  ^ 

.  Mr.  Kilpatrick,  That  is  true,  sir*  The  presumption  ia  that' because 
Texas  has  no  test  or  device,  there  has  been  no  (fiacriminationrthere, 
because  of  the  percentage.  /.:,i  i  to 

Senator  Ervin.  The  presumption  rests  upon  figures,  does  it  not  ? 
Mr.  Kilpatrick.  Entirely  upon  figures,  .  -  ■  11 

Senator  Ervin*  The  presumption  is  that  the  figures  are  illogic,  is  it 
not?  ■■  #  ^  ■■  '■ 

Mr.  Kilpatrick.  I  can  find  no  logic  in  it*  I  can  find  better  ways 
of  establishing  such  a  presumption  by  triggering  it  to  specifically 
racial  considerations,  which  this  does  not  do.  .  ^  : 

Senator  Ervin*  what  logic  or  reason  is  there  to  say  that  the  State 
of  Virginia,  where  45  percent  of  its  adult  population  voted  is  to  be 
covered  by  a  Federal  voting  rights  bill,  whereas  the  District  of  Colum¬ 
bia,  where  only  88  percent  of  the  population  voted  is  not  to  be  covered 
by  the  bill?  Do  you  see  logic  or  reason  there  ?  ♦ 

Mr*  Kjxpatriok.  You  are  correct,  sir,  and  I  am  positive  there  has 
been  no  discrimination  because  of  race  or  color  in  the  District  of 
Columbia  '  " 

The  Chairman,  Nor  has  there  been  in  the  State  of  Virginia? 

Mr.  Kilpatrick.  That  is  right. 

Senator  Ervin*  New  York  has  a  literacy  test.  North  Carolina  has 
a  literacy i teat.  Yet  under  this  bill,  North  Carolina,  which  voted  51*8 
A  percent  of  its  adult  population,  is  to  have  34  of  its  counties  deprived 
of  that  sovereignty,  the  right  to  use  literacy  tests,  whereas  New  York 
County,1  which  voted  51*3  percent  of  its  adult  population,  is  to  be  per¬ 
mitted  to  use  this  literacy  test.  Do  you  see  any  logic  or  rhyme  or 
reason?  ■  .■■■>-'  .  ■; 

r  Mr*  Kilpatrick,  <  These  are  among  the  anomalous  situations  created 
by  the  bill.  -  .m1.,  : 

:a  Senator  Ervin;  And  because  of  this,  84  counties  of  *North  Carolina 
are:  to  be  deprived  of  the  right  1 5,  ruse  the > literacy  tesfy  because  less 
than  50  percent  of  their  adult  population  voted,  in  the 
and  138  Texas  countiea  are  going  tor  be  allowed  te  keep  their  election 
laws  and  administer  them  in  their  own  wayv  althsaigh^hey-r^i^teted 
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less  than  50  percent  of  their  acliilt:  population*  Is  there  any  rhyme  or 
reason  in  that?  # 

Mr.  KiiiPATtticK>  Kdj  air,  and  in  North  Carolina,,  the  counties  apart 
from  the.34,;  the  literacy  test*  can  be  continued,  not  because  it  hos  been 
applied  dis»rimijiatonfyTf as  it; might,  but*  because  those  counties  Voted 
morie  thahiftO  percent  inl&64^. "  l  ., 

SenatOr  Esn^  Tins  bill  ako  will  be  applied  to  North  Carolina, 
and  it  is  not  to  be  applied  anywhere  in  the  State  of  /Texas,  which 
voted  only  44*4  percent  of  ;ite  adult  population.  Can  you  see  any 
logic  in  that  situation? 
r  Mr*  K  WAtRiCK.  No;  sir.  .  1  '■  ■ 

Senator  Ervin.  The  same  thing  applies  with  reference  to  the  States 
of  ;Norfch  Carolina  and  Tennessee,  adjoining  States.,  Tennessee  Used 
to  be  a  part  of  North  Carolina  and  the  people  are  the  same  kind  of 
people.  North  Carolina  is  to  be  deprived  of  the  right  to  use  literacy 
tests  in  34  counties  and  Tennessee  is  not  to  be  deprived  of  that  priv¬ 
ilege  in  any  county 7  although  North  Carolina  outvoted  the  State  of 
Tennessee. 

Mr. Kilpatrick.  Yes,  sir.  .  ^  :  ■ 

Senator  Ervin.  I  would  like  to  say  I  share  your,  concern.  I  think 
you  have  made  some  wise  suggestions.  This  bill  needs  a  good  deal  of 
revamping. 

In  regard  to  this  triggering  section,  3{a),  do  you  think  a  State 
which  registers  its  citizens  without  discrimination,  do  you  think  that 
that  State  ought*  to  be  denied  the  right  to  have,  a  literacy  teat  merely 
because  its  citizens  for  some  reason  or  other  satisfactory  to  them  do 
not  come  oh t  to  the'  eStent  of  50  percent  of  adult  population  1  i  ■ 

,  Mr.  Kilpatricb^  Nop  indeed,;  sir*  that  was  the  whole  -thrust  of  my 
testimony^  that  a  State  nas  every  . right  under  the  Constitution  to  Create 
amimpiire  «•  literacyjtoBtj  and  that  this  ought  not  to  be^keyed  to  tl*e 
ndml>er  of  persona  vdting.f  >  .n  f  h  H  -r  /  ' 

iSenatOr  Ekvi&i  This  illustrates  another,  otf  the  illogical  things  in? 
thisbiU. : .  According!  to  figures  sullied  to  the  -House  committee  by  the 
Attorney  General  himself* -North  Carolina  has  registered.  76  peiteeiit  of 
its  entire  adult  population-  Whereas  the  State  of  New  York  has.  reg¬ 
istered  only  74.6  percent  of  its  adult  population.  New  York  is  to  have 
a  literacy  test,  North  Carolina  is  to  be  forbidden  to  use  its  literacy  test* 
which  is  virtually  identical  with  New  York’s,  in- 34  of  its  counties;  Is 
there  much  logic  in  that  ?  Where  is  the  pursuing  6f  the  wicked?  Who 
isthe  wicked  and  who  is  the  righteous  in  that  cAse  ?  / 

Mr.  Kilpatrick,  1  leavethat  to  you  distinguished  gentlemen  to 
define,  ,  ■  '  h 

Senator  Ervin.  Do  you  think  that  under  this  section  6(a)  is  thefe 
any  jufetice  in  Skying  in  U  State  like  Virginia  that,  counties  that  are 
not  sinful  according  to  this  standard  shall  be  deprived  of  their  right 
to  use  literacy  tests  and  to  register  their  own  citizens  merely  because 
some  other  counties  th  that  Stite  do  not  vote  ofl  much  as  60  percent 
of  their  population  ? 

Mr.  Kilpatrick.  This  would  seetn  to  me  thoroughly  inconsistent 
and  discriminatory  and  an  application  of  the  principles  of  equal  pro^ 
faction  of  the  law.  '  i1 

Senator  Ervin.  That  is  chasing  both  the  righteous  and  the  wicked 
with  the  same  blunderbuss,  isn’tiit  ? 
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Mr*  Kilpatrick-  Yee,  sir,  and  jfi  some  States  hitting  more  of;  the 
righteous  than  the  wicked,  ,  ,  ■  ■  1  ■  , 

Senator  Ervin.  Don-t  you  think  this  pHl  least  ought  ite>  bo 
amended  so  as- to  allow  the  counties  where  they  hay^  registered  at  least 
S&  percent  of- their  adult  population or ^here  50percept  of  their  adult 
population  voted,  to  be  exempt  froin  the  bill?  ■  ,  -  -  >■- 

Mr.  Kilpatrick.  I  would  suggest,  sir,  if  yoir&re  goingto  get  at  that 
angle  of  the  bill  in  all  seriousness,. it  ought  to  ^  amended  so  a»  to  re¬ 
quire  your  Federal  registrars,  if  they  are  going  to  be  brought  in  under 
this  bill,  t$, apply  the  existing  State  qualification  i^uiremeuts,  If  it 
is  to  fill  out  the  form  literacy  sort  of  test,  let  the  State  registrar  hand 
the  form  to  the  applicant  whq  lias  been  discriminated  against  und- let 
him  supervise  it  so  that  the  same  qu^Uficatioiis,  apply  uniformiy 
throughout  the  State  and  you  do  not  get  yourself  into  the  absurd  situ¬ 
ation  I  sketched  earlier,  where  a  literacy  test  could  be  imposed,  in  one 
county  in  Virginia  and  not  in  Gloucester,  right  next  to  it.  These  re¬ 
quirements  ought  to  be  required  simply  tp.  administer  the  State's 
requirements  in  anoiidiscrimmatQry  fasnion.  . 

Senator  Ervin:  Jn  subsection  jb)  of  section,  3,  do,  you  not  think  if 
the  framers: of  the  bill  wanted  to  implement  the 16th .amendment  they 
oiight  to  at  least  have  an  amendment  on  the  ehd  of  that  subjection  arm 
say  the  only  tests  or  devices  to  be  covered  by  thaft  are  those  which  are 
obviously  designed  to  deny  or  abridge  the  right  of  .citizens  to  vote 
on  the  basis  of  face  or  color  ?  ^  ,k  ;  ■■  =  .■■■,  . 

.  IMr-  Ivili'Atrick.  Certainly,  sir;  either  at  the  bpttqm  of  that  section 
or  at  teP  of: ,it, ,  ^  That  is  a  curious  ojnissiqn.  in  section  3(a),  that 
it  does  n^t- echo  any  lahgnfig^,>vhatever  of  the  1 5th  amendment.  ; 

:  |  ,  Euyi^.  I  'invite  your .  .attention. : to  sifbs^ctipn  (c)  ,qf 

tioh  your  interpretation  jili^t  thatT  s^bseRtiqn  /doses  the 

dpor  of  every  tQCK) rehouse  in  the  United  States.against  States  andlocal 
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district’  court  in  the  District  of  Columbia?  ,Tj;  1  j  ^  ; .  .  L  .■ 

.  , air.^teEATRiCHj* ,  Y^f j sir,',..-  . .■  .;if  ..  \  .  v  \*.V  [\  „  - 

.  Semjter  Ervin.  Do  yqu  not,  believe;  tna^  tmk,  is  out  ofhanpony  with 
mosijQf  onr ideas ^liat  courts; shall  alWay?  b?  open?  -  '  -  /  :  t. 

Mr.  KiLTA'riqcK^ Jt  is  certainly  oijit  of  harmony  wifch;thp  whole 
pf  the  Oonjstituttqq,  and  J  ,tWnfc  ha^  W  fmr«ly  unwarranted 

reflection  upon  the. integrity  ox  UJ&  district-  judges  in  jfche  South,  ft 
is  not  deserved  and  I  do  hot  think  the  Qopgress  ought  to.  be  involved 
in  what  is  an  insult  to  numbers  qfttte  jtydifcijary,.  ,  ^ 

Senator  Do  you  not  think  tbi^  till  should  be  amended  to 

say  that  hot  only  the  United  States  but, any  State  or  any  , political  sub¬ 
division  of  the  State  which  is  covered  by  the  bill  shall  have  the  same 
right  pf  access  to  all  the  courts  having  jurisdiction  that  the  Xhuted 
States  has?.  Y'  •  -‘.'  t 

Mr.  Kiltatrick.  1  should  think  if  the  bill  is  to  be  preserved  at  ail, 
that  would  be  a  useful  amenctoieht.  t 

Senator  Ervin  {presiding)  -  Do  you  not  construe  subsection,  (c)  of 
section^  to  provide  thjgi  a  Slate  will  be  permitted,  to  borrow  the  terms 
of  thy  friend  from  Illmoik  to  cWnse  itself  if  one  single  State  regis¬ 
trar  itl  any  of  the  political  subdivisions  has  denied  a  single  man  the 
right  to  vote  on  account  of  race  or  color  t 
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Mr;  Kilpatrick.  1  That  is  the  harsh  and  punitive  requirement,  not 
merely  possibility,  but  requirement  that  is  created  under  this  bill; 

Senator  Ervin;  Do  you  not  think  that  ought  -to  be  deleted  so  as 
to  permit  a  State  to  rebut  the  presumption  or  the  assumption  or  the 
inference  or  whateVWis  creaedt  by  subsection  (a)— 3(a)— by  at  least 
proving  that  they  are  not  violating  the  15th  amendment? 

Mr.  Kilpatrick.  This  would  seem  to  me  essential  to  it.  This  is 
the  meat  of  the  coconut.  This  is  the 'sin  that  the  Senator  is  talking 
about.  Surely,  it  ought  to  be  possible  to  tiy  to  prove  no  sin. 

Senator  Ervin*  I  invite  your  attention  to  the  closing  paragraph  of 
subsection  (c)  of  section  3;  where  it  is  provided  that  no  declaratory 
judgment  shall  issue  under,  this  subsection  with  respect  to  any  peti¬ 
tioner  for  a  period  of  ,10  years  after  the  entry  of  a  final,  judgment  of 
any  court  of  the  United  States  whether  in  or  prior  to  or  'after  the 
enactment  of  thife  actj  determining  that  denials  or  abridgments  of  the 
right  to  vote  by  reason  of  race  or  colorihave  occurred  anywhere  in  the 
territory  of  such  petitioner*  # 

I  ask  you  if  under  that  provision*  even  in  States  where  they  have  ail 
adjudication  with  respect  to  the  election  officials  of  any  subdivision, 
that  that  State  cannot  purge  itself  or  cleanse  itself  of  its  sin  until 
after  the  lapse  of  10  years  from  the  date  of  that  judgment,  cannot  even 
have  access  to  the  District  Court  of  the  District  of  Columbia? 

Mr,  Kilpatrick.  Precisely,  sir;  because  it  says  occurred  anywhere 
in  the  territory  of  such  petitioner.  This  would  mean  under  the  man¬ 
datory  language  of  the  bill,  which  says  at  page  3,  line  1,  no  declarator 
judgment  shall  issue  under  this  subsection — no  judgment  can  be  issued 
under  the  conditions  laid  down  if  somewhere  in  the  State  there  had 
been  one  registrar  who  was  anti-Negro,  who  had  been  prejudiced  and 
who  did  one  act  of  discrimination,  denied  the  vote  to  one  man,  you 
have  rooted  out  that  registrar,  find  him,  dismissed  him,  apologized, 
put  the  discriminated  voter  on  the  register — for  10  years  thereafter, 
you  are  subject  to  this  bill. 

Senator  Ervin,  The  Attorney  General  admitted  before  the  com¬ 
mittee  that  they  had  had  such  judgments  in  Mississippi,  Louisiana, 
Alabama,  and  two  cases  in  Georgia*  That  would  close  not  only  the 
doors  of  all  the  courthouses  in  that  area  of  the  country  against  those 
States  and  subdivisions  of  the  States,  but  would  even  close  the  door  of 
the  court  of  the  District  of  Golhmbia  against  them,  would  it  not? 

Mr.  Kilpatrick.  For  10  years  j  yes,  T-  ; 

Senator  Emmy.  Do  you  not  agree  with  "me  that  the  court  should 
always  be  open  to  hear  anyotie  whether  a  governmental  agency  or  an 
individual,  present  grievances  I  '  *  ' 

Mr,  Kilpatrick.  I  think  even  the  worse  convict  under  our  en¬ 
lightened  jurisprudence  is  provided  an  opportuhity  to  present  his  case 
or  plea  for  a  parole  or  deletion  after  a  reasonable  span  of  time,,  but 
here  a  10-year  opinion  is  freed  in  which  this  stigma,  together  with  all 
the  consequences,  is  attached  we  have  there  has  been  ohe  judgment 
affectingone  political  subdivision  in  an  entire  State: 

Senator  Ervijl  So  “Under  th^provision,  therb  would  be  no  incentive 
for  anyone  to  bring  forth  fruit  ibr  repentarice,  to tibe  the  scripture^ 
inthiefield  forlOyears?  ■  f  : 

Mr.  Kilpatrick*  Not  under  this  bill,  but  conditions  are  changing  so 
rapidly  in  the  South  that  this  condition  is  g6lng  to  Cure  .itself in  the 
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South  within  a  span  of  another  10  or  16  years.  This  is  perhaps  too 
long  a  time  to  wait.  ■  - 

Senator  Ervin*  Subsection  (b)  of  section  4  provides — 

;  A  determination  or  certification  of  the  Attorney  General  or  the  Director  of  the 
Census  under  eection  S  or  4  shall  be  final  and  effective  upon  publication  In  the 
Federal  Register. 

Do  you  believe  it  is  wise  to  provide  in  any  law  that  a  certification  of 
anybody  shall  be  final  and  thus  bar  the  door  to  evidence  to  prove  the 
invalidity  of  the  decision  ? 

Mr-  Kilpatrick*  It  would  seem  to  me  to  give  great  authority,  sir. 

Senator  Ekvin.  It  would  be  evidence  of  infallibility  tliat  has  never 
been  had  by  any  human  bom  on  this  earth,  would  it  not  ? 

Mr.  Kilpatrick*  Not  in  quite  some  span  of  time,  sir. 

Senator  Ervin.  I  invite  your  attention  to  5(a)  which  provides  that 
when  an  examiner  is  appointed  two  things  must  be  shown :  First,  that 
they  have  applied  for  registration  within  90  days  before  the  appli¬ 
cation  to  the  examiner,  and  that  they  have  been  denied  by  some  elec¬ 
tion  officer,  the  opportunity  to  register  to  vote*  And  then  a  proviso 
that  the  requirement  of  that  allegation  may  be  waived  by  the  Attorney 
General* 

Do  you  believe  that  the  Attorney  General  should  have  an  unbridled 
discretion  without  any  guidelines  or  standards  to  waive  the  require¬ 
ment  of  law? 

Mr,  Kilpatrick*  With  the  greatest  deference  to  the  occupants  of 
that  post,  sir,  I  believe  that  is  excessive  authority  to  vest  in  the  hands 
of  the  Attorney  General. 

Senator  Ervin.  Is  not  the  proud  boast  of  our  country  that  we  have 
a  government  of  laws  and  not  of  men  ? 

Mr.  Kilpatrick,  That  is  the  theory  to  which  we  are  pledged. 

Senator  Ervin,  And  this  bill  is  establishing  the  government  of 
man,  in  this  particular  field? 

.  Mr,  Kilpatrick*  Yes,  sir. 

If  I  could  make  one  further  comment  on  5(a),  if  you  are  going 
through  the  bill  section  by  section,  the  applicant  does  not  have  to  say 
under  5  (a)  that  he  has  been  denied  the  right  to  vote  by  reasons  of  his 
race  or  color.  He  could  have  been  denied  the  right  to  vote  if  he  was 
drunk  when  he  showed  up  before  the  registrar  or  xor  any  other  reason. 
The  allegations  could  be  waived  by  the  Attorney  General,  If  this  is 
to  be  preserved,  this  language  should  be  narrowed  down  and  shot  at. 

Senator  Ervin,  Under  the  decision,  a  bill  which  omits  the  require- 
ment  that  denial  on  the  basis  of  race  or  color,  is  not  legislation  appro¬ 
priate  to  the  enforcement  of  the  16th  amendment  ? 

Mr,  Kilpatrick.  And  hence  is  beyond  the  power  of  Congress  to 
enact* 

Senator  Ervin,  Now,  there  is  a  provision  in  section  6(a)  to  the 
effect  that  if  anyone  challenges  a  person  adjudged  qualified  to  vote 
by  an  examiner  he  has  to  present  the  challenge  to  a  hearing  examiner 
first  and  in  the  event  the  challenge  is  not  sustained  by  the  hearing 
examiner,  he  has  to  take  the  matter  to  the  court  of  appeals.  I  will 
as  you  if  the  court  of:  appeals  in  oUr  circuit  does  not  sit  for  the  States 
of  Virginia,  West  Virginia*  North  Carolina,  South  Carolina,  and 
Maryland?  ■  > 

Mr.:  Kilpatrick*  Yes,  sir.  :  . 
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Senator  Eryin,  And  it  sits  at  great  distances  from  where  these 
examiners  would  be  functioning;  does  it  not,  in  many  cases  I 

Mr,  Kilpatrick,  It  certainly  does;  jrfes. 

,  Senator  Ekvin.  That  is  like  the  old  expression  in.  Shakespeare,  that 
is  to  keep  the  word  of,  promise  to  the  air  and  bringing  it  to  the  hope, 
is  it  not? 

Mr,  Kilpatrick.  Yes.  ; 

,  While  you  are  on  page  7,  J  earnestly  invite  the*  committee's  attention 
to  the  very  broad  language  in  section  0(b)  and  the  authority  it  would 
give  to  the  Civil  Service  Commission.  It  seems  to  be  al^olutely 
opened,  the  times,  places',  a^d  procedures  for  application  and.  listing 
pursuant  to  this  act  and  removals  from  the  eligibility  lists  shall  he 
prescribed  by  regulations  promulgated  by  the  Civil  Service  Commis¬ 
sion  and  the  Commission  shall,  after  consultation  with  the  Attorney 
General,  instinct  examiners  concerning  the  qualifications  required  for 
listing. 

Senator  Ervin.  Is  that  subject  to  the  same  criticism  which  you  and 
I  voiced  a  moment  ago,  that  it  gives  the  Civil  Service  Commission 
power  bo  ipake  election  laws,  establishing  procedures  for  States, 
with  no  guideline  whatever  to  control  and  no  standard  to  be  observed? 

.  Mr.  Kilpatrick.  None  that  I  can  see,  sir,  and  especially  none  that 
relate  to  the  15th  amendment,  ■  These  Could  be  any  times,  places, 
procedures. 

Senator  Ervin,  Is  that  provision  consistent  with  the  principle  that 
Congress  calinpt.  delegate  its  legislative  authority,  even  if  it  had  it  in 
this  field,  without  laying  down  guidelines  that  would  mark  the  bounds 
in  which  it  is  to  be  exercised  ? 

Mr.  Kilpatrick.  I  think  it  entirely  inconsistent  and  the  authority 
of  Congress  to  alter  the  regulations  of  tlie  States  fiver  the  times,  place, 
and  maimers  of  conducting  elections,  is  limited  solely  to  elections  for 
the  U.S.  Senate  and  House  of  Representatives  ajidi  in  on  cireh  instance 
could  apply  to  State  and  local  elections.  You  <5au  reach  Stftte  and 
local  elections  only  under  the  15th  amendment  and  then  only  ion 
account  of  Abridgement  or  denial  on  account  of  race  or  color,  > 

Senator  Ervin.  I  invite  your  attention  to  section  8.  There  is  in 
that ’section  a  provision  that  State  law  cannot  become  effective  until 
it  is  adjudged  to  bo  prosper  by  tlie  District  Court  of  the  District  of 
(Columbia ;  . bs  that  not  A3i  innovation  ?  '  :  : 

Mr*  Kilpatrick.  I  have  never  heard  of  a  law  ever  having  been  passed 
like  this  one.  ■  ■  , 

Senator  Ervin.  If  the  writer  of  the  Book  of  Eocle&iasticus  had  post* 
poned  the  writing  of  that  book  until  lodny,  he  would  have  to  leave  out 
the  statement,  “There  is  nothing  new  under  the  sun.”  Is  this  not 
someth inir  new  under  the  sun? 

Mr.  Kilpatrick,  It  is  find  I  would  beg  the  committee  td  seriously 
consider  this  section  X.  'I  think  the  point  is  valid.  After  all  the 
shenanigans  have  been  pulled  off  in 'certain  parts  of  the  Deep  South 
ill  recent  years*  I  think  the  authors  of  the  bill  were  entirely  justified 
in  seeking  to  provide  such  a  procedure  that  the  possibility  for  further 
shenanigan^  would  be  greatly  reduced.  But  here  I  think  the  bill  goes 
so  fur  when  it  applies  to  any ’law  oV  ordinance  of  any  State  or  political 
subdivision  going  to  any  procedures  for  voting,  that  the  whole  uni  Verst 
has  pretty  nearly  beeii  taken  in  in  the  affected  States  and  that  this  is 
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far  too  large  a  burden  to  put  upon  the  District  Court  for  the  District 
of  Columbia,  among  other  things.  ^  .  . 

Senator  Ervin*  Would  it  not  be  a  proper  remedy  for  the  evil  that 
this  is  intended  to  guard  against  to  provide  for  the  outlawing  of  de¬ 
vices  w  hich  are  obviously  designed  to  deny  dr  abridge  the  right  of 
{jualiiied  persons  to  vote  onthe  basis  of  race  or  color  and  then  provide 
mg  that  when  the  court  adjudged  it  would  come  within  this  section, 
then  the  court  apply  therwnedyl 

Would  that  not  be  a  more  reasonable  way  to  handle  this  ? 

Mr*  Kilpatrick.  It  would  seem  a  far  more  reasonable  approach  to 
theprbblem* 

Senhtpr  Ervin,  I  am  going  to  offer  an  amendment  to  make  what  is 
sauce  for  the  legal  goose  sauce  for  the  legal  gander*  Do  you  not  think 
it  would  be  appropriate  to  amend  thisoill  to  provide  that  within  a 
certain  limited  period  after  the  enactment  of  the  bill,  any  State  or 
political  subdivision  of  the  State  that  may  come  within  the  purview  of 
the  bill  shall  have  the  right  to  bring  a  suit  in  the  Federal  courts  for  a 
declaratory  judgment  and  provide  that  the  act  shall  not  become  effec¬ 
tive  as  to  the  State  or  political  subdivision  bringing  such  suit  until  the 
courts  decide  that  this  act  is  constitutional  as  applied  here  ? 

Mr,  Kilpatrick,  That  would  seem  to  me  an  excellent  idea,  to  get 
suoh  a  declaration  before  too  much  were  done  under  it. 

Senator  Ervin,  Mr,  Kilpatrick,  I  want  to  commend  the  fine  state¬ 
ment  you  have  made  and  the  suggestions  you  have  made.  Like  you, 
I  would  like  to  see  the  16th  amendment  implemented,  but  I  would  like 
to  see  it  implemented  in  a  manner  which  is  in  harmony  with  the  15tli 
amendment,  and  the  other  sections  of  the  Constitution,  I  think  you 
have  made  some  suggestions  by  which  that  can  be  done*  I  think 
you  have  rendered  a  real  service  to  the  country  if  we  could  just  per¬ 
suade  the  brethren  to  heed  what  you  have  to  say. 

Mr*  Kilpatrick,  I  thank  you,  sir,  I  would  like  to  say  that  Vir¬ 
ginia  has  sent  up  two  much  abler  spokesmen  in  Attorney  General  But¬ 
ton  and  former  Attorney  General  Gray*  Theyput  me  on  first  because 
I  have  to  fly  up  to  Philadelphia  later  today.  But  they  are  anxiouB  to 
be  heard. 

Senator  Ervin.  1  did  not  know  that  or  I  Avould  have  curtailed  my 
questions. 

Senator  Dirksen.  I  concur  with  Judge  Ervin's  statement*  I  think 
you  have  made  a  very  temperate  and  restrained  statement  here*  I 
think  the  record  will  indicate  that  you  have  tried  to  be  fully  objective 
with  respect  to  this  problem. 

Mr*  Kilpatrick,  Thank  you,  sir. 

Senator  Hart,  Mr*  Kilpatrick,  I  sympathize  with  your  schedule 
problems*  eo  I  shall  not  delay  you  long.  May  I  explain  that  I  do  not 
seek  by  my  question  to  suggest  that  all  lawyers  are  constitutional  law¬ 
yers  and' that  no  nonlawyer  m  equipped  U>  express  an  opinion  on  the 
constitutionality  of  legislation.  I  am  the  first  to  acknowledge  that. 

Mr.  Kilratrick.  Yes. 

Senator  Hart,  But  I  want  for  the  record  to  inquire  whether  voti  are 
expressing  an  opinion  with  resppet  to  the  constitutionality  of  the  bill? 

Mr,  Kilpatrick*  Yes,  sir,  I  am;  as  Vice  Chairman  of  the  Commis¬ 
sion  on  Constitutional  Government,  I  am  expressing  the  position  that 
has  hern  approved  by  the  full  Coin  mission*  on  which  T  believe  T  am  one 
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of  only  three  who  Eire  not  lawyers*  It  is  the  same  position  that  was 
taken  oil  Monday  before  the  House  by  Mr*  David  J.  Mays,  a  very  emi¬ 
nent  lawyer,  who  is  the  Chairman  of  ounOommission*  So  I  am  voicing 
his  views*  '  -  i, 

Senator  Hart,  I  think  it  was  been  useful  that  the  Senator  from 
Illinois  has  commented  on  the  vei y  strong  expression  of  the  constitu¬ 
tionality  that  your  same  Commission  voiced  with  respect  to  title  II  of 
the  omnibus  civil  rights  bill  last  year.  You  were  unanimously  ruled 
wrong  on  that  one. 

Mr.  Kilpatrick*  Yes*  sir. 

Senator  Hart.  And  I  think  the  Commission’s  evaluation  of  the  con¬ 
stitutionality  of  this  bill  should  be  measured  against  having  batted 
zero  on  the  other  one*  That  is  the  only  reason  I  asked  that  question. 

Mr.  Kilpatrick*  Yes,  sir,  I  appreciate  the  Senator’s  point. 

Senator  Hart.  Now,  only  one  other  question*  Do  you  feel  that  the 
right  of  a  State  to  impose  a  literacy  test  provided  it  is  applied  fairly 
across  the  electorate  is  one  that  we  should  not  seek  to  suspend  or 
prevent? 

Mr.  KmrA-nircK.  Yes,  sir,  with  my  whole  heart  I  believe  that,  in 
the  right  of  the  State  to  impose  any  nondiscriminatory  test  for  tho 
franchise  of  the  lower  house  of  its  State  legislature. 

Senator  Hart.  You  used  the  expression  “legal  shenanigans”  that 
some  of  the  States  of  the  Deep  South  practiced. 

Mr.  Kilpatrick.  Yes* 

Senator  Hart.  How  would  you  describe  the  effort  that — the  effort 
in  Virginia  to  prevent  education  being  made  available  to  Negroes  and 
then  relate  that  to  your  requirement  that  they  know  how  to  read 
and  write  ? 

Mr.  Kilpatrick*  Does  the  Senator  refer  to  Prince  Edward  County? 

Senator  Hart.  Among  others,  yes. 

Mr.  Kilpatrick.  That  would  be  the  only  county  in  which  there  has 
been  any  closing  of  schools  that  affected  the  Negro  children,  sir. 

Senator  Hart,  But  as  far  as  you  are  concerned,  it  would  have  been 
desirable  to  shut  every  one* 

Mr.  Kilpatrick.  Oh,  no,  sir;  I  would  hope  the  Senator  would  not 
represent - 

Senator  Hart*  Would  you  permit  the  integration  of  children  in 
those  counties? 

Mr,  Kilpatrick.  Yes,  sir. 

Senator  Hart,  I  apologize  for  the  assumption*  I  would  like  to  ex¬ 
plain  why  I  made  an  assumption  that  was  perhaps  unfair  to  the 
witness. 

The  Chairman,  When  the  schools  were  closed  in  Prince  Edward 
County  and  private  schools  were  set  up,  did  they  not  offer  to  set  up 
schools  for  the  Negroes?  , 

Mr,  Kilpatrick.  That  is  quite  true,  sir. 

Senator  Hart.  The  reason  I  made  the  assumption  is  this :  Reference 
has  been  made  to  the  fact  that  you  are  an  author,  and  included  in 
your  list  of  publications  is  “The  Southern  Case  for  School  Segrega¬ 
tion”  and  I  read  one  section  from  it*  This  is  your  book : 

The  Negro  ts  fundamentally  and  perhaps  unalterably  Inferior,  He  is  also 
immoral* 
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Mr.  Kilpatrick.  Frpm  what  page,  sir*  may  I  inquiry  are  you  read¬ 
ing?.'  V  -  ,  ...  .  M.-  :  ,  .  ' 

Senator  Hart.  I  am  reading  from  the  October  26, 1962,'  issue,  of 
Time  magazine.  T : f  ; ,  ; 

Mr.  Kilpatrick.  You  will  find,  sir,  that  that  is  a  diabolical  para¬ 
phrase  in  the  language  of  the  Time  magazine  people.  I  never  said 
any  such  a  thing  at  any  point  in  that  hook.  :  r  r  ■  - 

Senator  Hart.  I  am  glad  tp  have  the  record  made  clear. 

Mr.  Kilpatrick.  I  wrote  to  Time  magazine  at  the  time  that  came 
out  and  complained  bitterly  about  what  they  said  about  me  and  re¬ 
ceived  an  apology  from,  them,  saying  that  they  thought  that  it  had 
been  made  clear  from  their  typographical  presentation,  it  was  clear 
they  were  putting  words  in  my  mouth  and  they  were  sorry ;  others 
took  it  literally  as  you  dub 
No,  sir,  I  never  did  say  any  such  thing* 

Senator  Hart,  Apart  from  taking  it  literally,  do  I  understand  that 
you  did  in  fact  write  this  language?  i  i 

Mr.  Kilpatrick,  No,  sir,  that  was  Time  magazine's  paraphrase  of 
their  reviewers  biased  review  of  what  he  thought  I  said,  I  would 
bo  glad  to  send  the  Senator  a  copy  of  my  book  so  he  may  see  for  him¬ 
self.  I  was  commissioned  by  Crowell  Collier  to  write  tills  book  as 
a  review,  just  as  a  lawyer  would  be  retained  by  a  client  to  advocate 
a  particular  view.  That  is  what  I  did.  I  wrote  the  Southern  case. 
Senator  Hart.  This  was  not  an  expression  of  your  contribution? 
Mr.  Kilpatrick.  Largely,  it  was,  sir,  but  in  other  parts,  it  was 
not  and  in  the  book  I  made  that  clean 
Senator  Hakt.  With  respect  to  this  part,  was  it  then  and  if  so,  is  it 
still  your  point  of  view  that  we  are  to  keep  the  Negro  in  his  proper 
place,  that  is  to  say,  in  separate  schools  ?  J  ■ 

Mr,  Kilpatrick,  No,  sir,  I  have  myself  in  the  past  10  years  gone  a 
loiig,  long  way. .  That  was  a  view  tliut  I  would  have  held  in  May  of 
1054.  I  have  since  gone  a  long  way  from  that. 

Senator  Hart.  When  was  the  book  written? 

Mr.  Kilpatrick,  1961, 1  believe,  1962, 

Senator  Hart.  And  at  that  time,  it  was  not  your  point  of  view  that 
the  Negro  belonged  in  a  separate  school  ? 

Mr.  Kilpatrick,  At  that  time,  my  views  were  going  through 
changes ;  they  have  over  this  past  10-year  period,  sir,  I  am  still  nb 
advocate  of  outright  or  massive  integration  of  the  schools  by  any 
manner  of  means.  I  do  believe  that  there  are  all  sorts  of  oppor¬ 
tunities  that  must  be  opened  up  to  Negroes,  especially  in  the  South, 
on  a  desegregated  basis  and  I  have  in  mind  certain  technical  and  voca¬ 
tional  schools.  My  views  have  changed  a  lot  and  I  am  not  certain, 
sir— though  I  want  to  respond  in  every  way  I  can  to  be  helpful  to  the 
committee — that  this  is  exactly  revelnnt  to  5. 1564. 

Senator  Hart.  I  think  it  is  clearly  relevant  to  the  question  of  the 
literacy  test. 

What  was  your  view  of  the  shutting  of  the  Prince  Edwards  Schools  ? 
Mr,  Kilpatrick.  I  regretted  it,  from  the  bottom  of  my  heart  and 
said  so. 

Senator  IIart.  Did  you  oppose  it  in  editorials? 

Mr.  Kilpatrick.  Yes,  sir. 

Senator  Hart,  Good. 


660 


VOTING  BIGHTS 


Mr.  KitPATRiOK.  I  begged  them  tobjpen  them* 

Senator  Hart,  It  not  fair  then,  for  the  publications  to  label  you 
as  the  leader  of  the  massive  resistance  movement  in  Virginia  schools 
against  desegregation  ? 

Mr.  Kn^^Btctt;  If  you  are  inquiring  into  mv  personal  views,  my 
views  oii1  this  thing  *10  one  individual,  as  a  southern  bom*  bred,  and 
brought  up  have  changed  a  great  deal  since  1954.  I  look  back  at  the 
editorials  I  Wrote  in  the  year  immediately  after  the  Court’s  decision 
and  find  it  hard  to  believe  that  I  would  have  written  them* 

The  situation  in  the  South  is  not  static,  sir. 

Senator  Hart*  I  was  simply  frying  to  find  out  your  point  of  view 
with  respect  to  educational  Opportunities  for  the  Negro. 

Miv  Kilpatrick,  Every  possible  opportunity,  sir* 

Senator  Habt*  Because  if  you  will  bear  with  me,  perhaps  then  you 
would  agree  with  this,  that  whatever  else  you  think  about  the  impoei* 
tion  of  literacy  teste,  you  would  not  want  a  literacy  test  imposed  in 
Prince  Edward  County,  would  you ! 

Mr-  Kilpatrick.  Yes,  sir;  the  Virginia  literacy  test  is  name,  age. 
occupation. 

Senator  Hart.  Well,  is  my  assumption  wrong  on  this,  that  the  pub¬ 
lic  schools  for  a  period  of  years  have  been  closed  in  Prince  Edward 
County  ? 

Mr.  Kilpatrick,  Over  a  period  of  4  years.  They  are  now  reopened. 

Senator  Hart,  What  would  you  do  with  respect,  to  children  who 
have  not  had  the  opportunity  for  that  education? 

Mr,  Kilpatrick*  By  the  time  those  children  who  have  recently  been 
out  of  school  reach  the  age  of  21,  surely  they  would  have  acquired  the 
elementary  ability  to  read  their  names  and  put  down  their  name  and 
address* 

Senator  Hart.  I  raise  this  because  it  is  relevant  to  the  concern  that 
many  of  us  have  that  unless  we  retain  the  solid  commitment  that  this 
bill  does  with  respect  to  literacy  tests,  we  will  find  that  that  system  off 
education  which  for  long  years  was  constitutional,  if  in  fact  it  was  sep¬ 
arate  and  equal,  in  truth  was  not  equal  and  that,  what  you  talk  about, 
the  legal  shenanigans  possible  will  capitalize  and  will  reward — I 
should  not  say  “reward' ’—will permit  a  State  or  States  which,  over  a 
long  period  of  time,  not  as  dramatically  as  Virginia  did  in  Prince 
Edward  County,  but  in  a  variety  of  fashions,  made  the  attainment  of 
comparable  educational  levels  very  difficult  for  Negroes  as  compared 
to  whites.  That,  I  think,  is  an  explanation  of  why  we  feel  that  this  au~ 
tomatin  device  is  desirable  and  does  represent  a  means  reasonably  re¬ 
lated  to  the  second  section  of  the  15th  amendment  to  effect  the  elimina¬ 
tion  of  discrimination. 

Mr.  KnjpATiucic.  Sir,  I  would  say  only  that  the  bad  old  days  are 
very  rapidly  ending  down  below  the  Potomac  and  the  educational 
ojrportunities  for  our  Negro  people  grow  richer  and  wider  and  better 
irith  every  month  and  year  that  passes.  We  have  gotten  away  from 
some  of  those  old  inequalities* 

All  the  teachers  are  now  paid  on  the  same  scale.  The  transportation 
is  equal,  the  buildings  are  equal  and  in  some  cases,  in  many  raises  the 
Negro  schools  are  superior. 

We  have  come  a  long  way  in  a  relatively  short  span  of  time  as  eons 
are  measured.  I  would  think  For  the  future,  this  would  not  present 


any  insurenouiitabn  obstacle  of  any  sort  to  the  fai/  adrtiihWhiribli  of 

i  httougr  t6St  V  ^  ;  J  ^  1  r 

Senator  HaUT.  It bw  many  sHibol  difetrirU  m  ViVgSJila  uva  iiijfe* 
grated?  -  ■'“ 1  °y  *  L '  ■  ;;■  ■  '  ‘ ' 

Mr,  Kilpatrick.  I  can  provide  the  Senator  that  jhforiiiatidn.  All 
of  them  So  far  as  I  krtbw,  1  We  have  a  pupil  placfefneht  board  ilnd 
^ver&l  thhnsand  poloi^d  pupils  Have  been  plated  m  White  schools. 
There  is  no  denial  df  adiiii&eioh  to  a Schtidt  anJAvltei^  hi  Virginia  noW 
treatise  of  fftee*  "  J  1  J  Vi,i  ■-  ' 1  ■  -  't  J 

The  Chairman.  When  you  put  the  figures' iii  fot*  Virginia,  Will .jftti 
pat  thetn  ill  for  Mtehigtrtt;  too^  plfcase* 

Mr.  Kilpatrick*  I  tfo  hot  knowVhere  I  cart  get  thrift. 

Senator  h  The  ^hodhftgUtes  for  Michigriii’?  ' 

The  C^airmAn,  Vfes;  the  integrated  and  tolioot  figiires  in  Michigan, 
They  have  a  mayor  .jvlitt  believed  iii  White  &uprefriaey./ 

:  Senator  Hart.  Hi?  Oainef  is  OtViHis  Hubbard  tiftd  I  know  hftii.  We 
happen  to  disagree tin  that  and  other  things* 

■  1  think  in' Tftime^j1  Mr*  Kilpfttriek,  I  sltbuld  ft£k  for  peftmsritgt 
that  there  appear  in  the  teatora  thft  precise  st&tentatit  that  yon  ti iade 
with  respect  to  the  place  the  Ifogrb  should  Occupy  in  the  school  rather 
than  what,  you  now  describe  as  a  paraphrase  oy  Titne.  If  there  is 
no  objection.  I  would  like  the  record  to  include  that,  a  statement 
Which  you  will  furnish  from  the  book,  Which  is  precisely  your  eiprfes- 
sion  df  views.  .  J 

Mr.  Kilpatrick.  1  would  be  happy  to  furnish  such  it  statement,  sir. 
There  is  Slot  question  bi  mv  views.  They  are  spread  out  dii  itiV  editorial 

Ks  0  days  a  week.  As  you  can  imagine,  I  write/ very  frequently 
is  area.  1  have,  I  hope,  taken  the  lead  in  urging  educational  Op¬ 
portunities  for  Negroes  m  Virginia,  not  merely  vocationally  bit 
higher  education,  iiEo. 

My  newspaper,  in  this  same  general  area,  endorsed  the  confirma¬ 
tion  "of  Spottswood  Robinson  as  a  TT.S.  judge*  I  endorsed  the  ap¬ 
pointment  of  Marshal]  Thurgood  ns  VS.  judge.  I,  myself,  bn  re  asked 
for  the  appointment  of  a  Negro  to  our  State  board  of  education,  1 
have  commended  those  many  localities  in  Virginia  in  which  Negroeft 
are  now  serving  on  boards  of  supervisors  and  boards  of  education.  T 
think  it  is  through  this  sort  of  activity  that  Negro  education  will 
be  improved*  I  hope  there  is  tio  question  of  my  stand  iti  favor  of  thiK 
But.  I  will  be  glad  to  furnish  the  committee  ahy  sort  of  statement 
it  might  want. 

Senator  Hart.  I  would  be  glad  to  have  the  ivcord  contain,  in  what* 
ever  degree  of  fullness  you  would  like,  your  jxftnt  of  view,  liecause  I 
think  it  it  is  as  you  describe,  you  have  been  libeled,  find  no*  nnlv  lieen 
described  ns  ft  prime  mover  in  the  massive  resistance  movement  In 
Virginia* 

if  At  the  time  this  hearing  went  to  press,  the  material  had  not  been 
receded.) 

Senator  Hart.  What  are  the  figures  on  Fauquier  County,  inci- 
dentiljy,  This  is  not  that  I  anticipate  some  proof  one  way  or  the 
other  ? " 

Mr.  Kilpatrick.  I  was  about  to  retrieve  these  because  T  did  not 
check  Prince  Edward  County.  You  want  the  percentage*  of  white 
and  Negro  registration  ? 


,  Senator  HartV- Yes,  ;  ,  r  .  .  .  .:  . ,  ,iV 

Mr  Kilpatrick,  In  Fauquier  County,  62*7  percent  of ,  the  wfiite 
persona  are  registered,  48.2  percent  of  the  Negro  peraona,  ■ 1 ' .  V  ■' 
n  Senator  ]£enn edy.  Could  i!  ask  on  that  point  how  those,  Sgures 
Ty ere  ascertained  V  :  ...  ,  :  rl  ,  . 

;  Mr,  Ealpatiuck.  The  U.S.  Bureau  of  th6  Census  figures  on  persops 
oyer  21  for  I960,  placed  against  the  reports;  of  the  local  registrars  to 
our  State  board  at  elections  on  persons  registered  by  race. 

Senator  Kennedy,  And  it  is  your  understanding  that  those  are 
substantially  accurate?  . 

Mr.  Kilpatrick.  I  think  these  figures  have  some  flaws  in  them 
somewhere,  Senator,  There  are  a  ,f$w  tilings  that  show  up  that 
perhaps  can  be  explained,  such  as  |n  Cumberland  County,  in  which 
the  census  foupd  1,819  ,white  persons  over  21,  but  2,000  white  persons 
registered.  That  could  have  been  .the  consequence  of  having  purged 
the  registration  books  over  a  long,  long  period  of  years.  Other  such 
discrepancies  turn  up.  But  those  are  the1  best  figures  there  are. 
.Senator  Kennedy.  The  reason  I  was  interested  is  because  the  Civil 
Bights  Commission  figures  on. Fauquier  County  show  62.8  and  48.2. 
There  is,  only  a  deviation  of  1  point  on  this  ana  I  thought  the  degree 
of  similarity  was  of  some  interest., 

.  Mr.  Kilpatrick,  I,  have  tried  to  give  to  this  committee  the  best  fig¬ 
ures  I  could  put  together,  regardless  of  whether  they  helped  my  case 
or  not.  I  believe  it  would  be  the  rounding  off  of  a  decimal  point. 

Senator  Hart  wap  good  enough  to  ask  about  Prince  Edward,  which 
I, swear  to  you  I  have  not  checked.  In  Prince  Edward  61,1  percent  of 
the  white  persons  and  38  percent  of  the  Negro  are  registered.  I  do 
not  believe  that  is  so  awful  bad  for  a  rural,  southslde  Virginia  county, 
where  38  percent  of  the  Negro  population  are  registered. 

Senator  Hart.  I  agree  with  you,  I  assume  it  is  rather  surprisingly 
high,  assuming  the  attitude  that  must  exist  in  a  county  that  closes 
public  schools.  , 

Mr.  Kilpatrick,  If  those  114,009  persons  had  gone  to  the  polls  in 
Virginia  last  November,  this  would  not  apply  to  Prince  Edward 
County,  because  50,6  percent  of  the  people  in  Prince  Edward  County 
voted,  the  adults.  It  would  be  exempt  under  the  terms  of  this  bill. 

There  has  been  no  discrimination  or  denial  of  the  right  to  vote  in 
Prince  Edward  County,  but  that  is  one  of 'the  funny  ways  this  figure 
operates.  This  poor  little  county  would  be  exempt,  because  50.6  per¬ 
cent  of  its  adults  voted. 

Senator  Kennedy,  What  about  Mecklenbuf g  County  ? 

Mr,  Kilpatrick.  That  is  a  southside  county.  This  happens  to  be 
one  of  the  six  whore  I  have  a  question  mark  beside  the  figures;  44,5 
percent  of  the  white  persons  registered,  and  only  9,3  percent  of  the 
Negroes. 

Senator  Kennedy.  What  kinds  of  figures  are  you  talking  about 
there?  I  am  talking  about  the  number  of  whites  that  you  have  and 
the  number  of  nonwhites, 

.  ,'Mr.  Kilpatrick,  This,  in  Mecklenburg  County,  I  allowed  10,444 
white  persons  over  21,  or  whom  4,670  were  registered,  or  44.5  percent. 

Senator  Kennedy.  And  the  number  of  non  whites? 

Mr.  Kilpatrick.  6,624,  of  whom  only  G2  were  registered. 
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fen^tor  JCennedy,  PWliajfc.  about  Montgomery  County  i  .  ( > 

Mr*  Kilpatrick*  Montgomery  County  shows  no  colored  registra¬ 
tion  at  all*  It  shows  960  ijonwhite  persons  oyei;  21,  none  of  whom  afe 
registered,  ,  ^ 

I  would  like  to  hope  the  committee  would,  check  that  figure  down, 
Montgomery  County  is  a  good  Republican  county  right  outside  of 
Bedford,  around  the  Radford  area,  in  the  Sixth  Congressional  Dis¬ 
trict,  j  have  a  feeling  that  that  figure  is  probably  wrong,  sir. 
There  are  many,  certainly  some  of  the  960.  non  white  persons  over  21 
registered,  but  they  just  did  not  show  up  on  this  report,  , 

.  Senator  Kennedy;  I  notice  the  figures  ’  you  .  have  quoted.  They 
have  just  been  completely  tjie  figures  which  have  been  ascertained 
from  the  State  level  and  which  you  quote  here  are  identical  figures 
that  the  personnel  of  the  Civil  Rights  Commission  came  up  with,  . 

Mr*  Kilpatrick.  That  is  right,  sir,  .  I  am  not  trying  to  rig  tip 
any  fancy  figures  to  support  my  position.  These  are  the  best  figures 
there  are.  , 

Senator  Ervin,  I  would  like  to  clarify  something.  I  shall  ask 
you  with  reference  to  school  desegregation  if*  beginning  with  the 
case  of  Roberts  against  the  Oily  of  Botfony  handed  down  by  the 
Supreme  Judicial  Court  of  Massachusetts  in  1849,  to  on  May  1954, 
if  every  court,  Federal  or  State,  north,  south,  east,  and  west,  which 
passed  on  the  question  did  not  hold  that  the  14th  amendment  per¬ 
mitted  States  to  segregate  their  children  on  the  basis  of  race,  pro¬ 
vided  the  facil  ities  were  equal  ? . 

Mi\  Kilpatrick*  That  was  the  unbroken  line  of  holdings,  sir,  from 
the  Roberts  case  to  the  Plessp  case,  to  the  Crnmnings  case,  on  down. 

Senator  Ervin,  And  there  were  65  or  70  of  these  cases  all  together, 
were  there  not? 

Mr.  Kilpatrick.  Federal  and  State  ;  yes,  sir. 

Senator  Ebvin.  And  suddenly,  on  May  1954*  the  constitutional 
meaning  was  adjudged  to  have  changed,  without]  any  change  in  the 
14th  amendment  being  authorized  by  the  only  agencies  which  can 
change  the  meaning  of  the  Constitution,  was  it  not  ? 

Mr.  Kilpatrick!  Yes,  sir;  and  I  would  say  to  the  distinguished 
Senator  from  Michigan  that  that  was  my  great  fault  in  this  matter 
on  the  constitutional  question,  in  which  I  hut  that  the  Court  m  effect 
had  amended  the  Constitution. 

■  Senator  Ervin.  While  the  Court,  is  authorized  to  interpret  the 
Oonstihition—tliat  is,  to  ascertain  its  meaning — the  Court  is  not 
authorized  to  change  the  meaning  of  the  Constitution,  is  it? 

Sir.  Kilpatrick*  As  the  Court,  itself  has  many  times  said 

Senator  Ervin.  So  some  of  these  things  have  not  gone  on  quite  a 
hundred  years,  some  of  the  things  we  have  been  taken  to  task  for? 

.  Mr*  Kilpatrick.  Yes,  sir* 

The  Chairman*  Senator  Tydings?  . 

Senator  Typings,  Sir.  Kilpatrick,  let  me  echo  the  sentiments  of 
my  associates  who  feel  that  your  testimony  has  been  most  helpful  here* 
I  have  just  a  few  questions. 

.  +  What  is  the  theoretical  justification  for  the  poll  tux  for  local  elec¬ 
tions,  which  I  understand  is  still  in  effect  in  five  southern  States,  in¬ 
cluding  Virginia?  Is  that,  correct.? 

Mr.  Kilpatrick*  Yes,  sir.’ 


ttetf  viyrtiio  hiGHJte 

Senator  T YtrfNGfc.  Pitet  6i  ill,  do  you  support  &  poll  tax  for  local 
elections? 

Mr,  Kilpatrick-  Yes,  sit;  though  I  wohld  hot  say  that  I  support 
it  violently  or  with  overwhelming  enthusiasm,  I  do  support  it, 
r  Senator  Typings/ Why? 

Mr,  Kilpatrick.  It  seems  to  me  a  useful  token  of  involvement  or 
concern  or  membership,  as  it  wfcre^  in  the  community.  The  tax  is  very 
smalt.  It  is  $1.50  a  year  in  Virginia.  This  does  not  seein  to  me  an 
excessive  amount  to  ask  of  any  citizen  atf  a  token  of  meniber&hip,  his 
invol^ment  in  the  (iorrimiiiiity^thiit  he1  lives  in. 

Senator  TydiNOs.  Can  yoti  Justify  a  poll  tax  if  a  person  otherwise 
qd ali tied  under  the  laws  and  statutes  of  a  given  State  is  deterred  from 
vbtirg  because  of  the  financial  position  of  his  family,  because  of  that 
poll  tax?  Do  yoti  still  thiiik  it  is  justified?  1 

'  Mr.  Kilpa^ick;.  In  such  a  hypothetical  circumstance,  no,  sir,  I 
would  say  not.  But  it  is  hard  for  hie  to  imagine  any  family  ih  Which 
the  circumstances  would  be  such  that  $1.50  a  year  could  not  be  found 
to  pay  a  tax-  tWA-thirds  of  which  goes  directly  to  the  schools. 

Senator  iVntNGs.  But  you  ffe&I  that  if  it  Could  be  shown  that  the 
poll  tax  was  a  definite  determent,  to  an  otherwise  qualified  person  to 
keep  him'  from  voting,  there  Would  be  nb  justification  for  its  con¬ 
tinuance? 

Mr.  Kilpatrick.  I  doubt  that  I  could  be  shown  that  but  if  it  could 
be  dhown. 

I  would  say  this  to  the  Senator,  if  I  lh&y.  There  is  no  question  of 
the  reason  that  the  poll  tax  was  set  Up  in  Virginia,  by  the  Constitutional 
Convention  of  1902.  It  wds  to  deter  the  Negro  from  voting,  and  one 
member  after  another  stood  up  oh  the  floor  of  that  convention  in  1902 
and  said  that  this  was  the  purpose  of  the  poll  tax.  They  rigged  it  up 
with  all  sorts  of  tricky  little  stratagems,  that  it  had  to  be  paid  for  3 
years  in  arrears,  and  it  bad  to  be  paid  in  advance  of  the  election,  even 
when  there  was  no  interest  in  the  election.  I  do  not  agree  with  that  at 
all.  But  you  asked  me  about  the  fact  as  such,  and  yes,  sir,  I  see  noth¬ 
ing  at  all  wrong  with  a  tax  of  $1.50  a  year  as  a  prerequisite  for  voting 
in  an  election,  I  do  not  think  it  deprives  anyone,  really,  of  his  right 
to  vote.  ^  I  would  say  it.  is  certainly  no  longer  a  deterrent  in  the  State 
of  Virginia  for  voting  as  far  fts  the  Negro  population  is  concerned, 
because  they  pay  their  poll  taxes  now,  or  have  them  paid  for  them  in 
droves,  and  turn  up  very  naively  at  the  polls.  It  is  not  being  used 
discriminatorily  at  all. 

Senator  Kennedy*  Could  I  ask  you  what  you  mean,  having  them 
paid  for  them  ? 

Mr.  Kilpatrick.  This  is  a  regrettably  familiar  political  device  in 
certain  parts  of  our  State,  end  I  believe  in  other  parts  of  the  Union, 
not  unknown  in  certain  parts  of  Boston  and  New  York,  and  in  college 
fraternities,  where  men  have  been  bribed  to  go  and  vote  in  a  certain 
way* 

Senator  Kennedy.  Paying  ft  poll  tax  ? 

Mr.  Kilpatrick.  Well,  it  amounts  to  $5.47,  or  some  tricky  figure, 
for  your  H  years-plus  interest.  Yes,  it  is  not  unknown  in  Certain  elec¬ 
tions  for  this  poll  tax  to  be  paid  for  particular  prospective  voters  In 
oriter  to  get  them  to  the  polls 


Senator  Have  yqu  ever— this  ^-yeac.  limitation  iS  3Qine: 

thing  I  was  interested  in.  JDws  tjne  mean  that,  if  an  individual  lw? 
not  paid  his  poll  tax  for  a  particular  year,  he  pas  to  pay  it  for  the 
Z  past  years  in  order  to  qualify  l  ,  . . 

Mr.  Kilpatrick.  That  is  right.  eh*.  t  If  I  h®4  J^gietered  to  vote  and 
rame  in  now,  being  well  beyond  the  mininunu  age  pf  21,  and  I  had  not 
paid  my  poll  tax,  I  would  have  to  pay  it  for  the  calendar  years  of  1,962, 
1963,  and  1964  in  order  to  register  to  vote  in  1965, 

Senator  Kennedy.  So  it  is  not  really  $1.50,  is  it  ?  . 

Mr.  Kilpatrick.  If  you  pay  your  taxes  on  schedule,  that  is  all  it  is, 
$1.50.  Many  thousands  and  thousands— indeed,  more  than  2  million 
people  in  Virginia  do  pay  their  taxes  right  on  schedule. 

The  Chairman.  In  fact,  it  is  on  the  tax  statement,  is  it  not? 

Mr.  Kilpatrick.  Yes,  sir;  the  tax  is  billed  to  you  routinely  and  you 
simply  include  your  check  for  $1.50  with  your  check  for  all  the  other 
taxes-  .  .  ,  . 

The  Chairman.  This  has  to  be  paid  how  long  in  advance?  , 

Mr.  Kilpatrick.  At  least  6  months  prior  to  an  election.  That  is  a 
constitutional  provision. 

Senator  Tydingb.  I  have  a  couple  more  questions,  Mr.  Chairman. 

Then  insofar  as  the  poll  tax  is  concealed,  you  do  feel  that  iii  many 
cases,  it  is  used  as  an  encouragement  for  dishonest  election  practices, 
or  at  least  it  is  susceptible  to  that  use?  . 

Mr.  Kilpatrick.  No  more  susceptible,  sir,  than  any  other  device  or 
I  rick  anywhere  in  the  United  States,  of  America.  The  absentee  vot  ing 
law  is  a  far  trickier  device  for  corrupting  our  elections  than  the  poll 


tux. 

No,  sir;  I  do  pot  think  I  could  go  with  the  Senator  on  that. 

Senator  Typings.  You  brought  it  up.  That  is  the  only  reason  I  refer 
to  it,.  ,  •...•■[ 

Senator  Kennedy.  What,  is  your  basis  for  your  knowledge  of  the 
voting  patterns  in  other  parts  pfihp  country?  , 

Mr.  Kilpatrick.  I  have  been  editor  for  a  newspaper  for  16  years  and 
have  ihade  politics  and  law  my  lifelong  study,  1  believe  I  am  not 
wholly  unacquainted,  sir,  with  pertain  tactics  and  practices  that  have 
historically  been  used  in  other  parts  of  the  Union. 

Senator  Kennedy.  Historically— this  i?  why  1  was  mt^restpd.  I 
certainly  appreciate  your  understanding  of  the  Virginia  situation. 
But  I.wftfi  wondering  what  your  background  wap  in  expressing,  an 
opinion  about  the  understanding  of  election  procedures  in  other  parts 
of  the  country  which  you  sorwilUngly  express  thtp  morning. 

Mr.  Kilpatrick.  No  more  than  the  study  of  those  textbooks  in  polit¬ 
ical  science  that  are  found  not  only  on  the  shelves  of  college  libraries, 
but  in  the  newsstands  of  our  principal  cities.  ,  I  have  traveled  widely 
over  the  United  States;  I  have  spent  a  good  deal  of  time  here  in  Wash¬ 
ington;  I  have  talked  with  a  great  many  members  of  the  House  and 
Senate.  This  is  up  more  background  that,  n  thousand  other  political 
writers  and  reporters  would  have,  but  it  iqay  be  useful. 

Senator  Tydinob.  Mr.  Kilpstrich,  m  your  discussion  of  section  3(b) 
on  page  2,  and  that  is  the  section .haying  to  do  with  tests  or  devices,  do 
yon  have  any  suggestion  as  to  how  that-  section  could  be  amended  or 
written  or  drafted  in  any  way  to  protect  the  people  in  the  South  or  in 
certain  sections  of  the  country  from  the  tremendous  ingenuity  State 
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officials  and  State  legislatures  have  to  utilize  “voting  qualification” 
consistently  as  a  device  or  artifice  tri  prevent  colored  people  from 
having  the  right  to  vote? 

Mr*  Kilpatrick,  I  tried  to  suggest  such  ail  approach  in  my  principal 
statement,  sir*  Section  3  (a)  and  (b)  do  not  relate  themselves  directly 
to  the  denial  or  abridgment  of  the  right  to  vote  by  reason  of  race  or 
color* 

Senator  Ttdings*  I  got  your  point  in  section  3(a),  and  I  can  see  it 
clearly,  because  it  does  not  specifically  refer  to  Negroes  or  the  imbal¬ 
ance  or  disproportion  between  the  two.  That  is  simply  a  substitute  in 
your  formula  such  as  you  have  suggested  in  3  { a) , 

But  to  get  down  to  3(b) — — 

Mr*  Kilpatrick.  My  suggestion  was  that  if  you  wanted  to  draft  a 
bill  that  would  fit  under  the  15th  amendment,  you  limit  its  presump¬ 
tive  application  to  those  areas  in  which,  on  the  basis  of  some  of  these 
figures,  there  appears  to  be  a  reasonable  possibility  of  discrimination 
against  the  Negro*  That  is  the  first  thing  to  do,  ^  Then,  in  such  a 
statistically  created*  presumptive  county,  you  provide,  on  complaint 
of  these  20  proposed  voters  that  they  have  been  discriminated  against 
by  reason  of  their  race  or  color,  for  the  appointment  of  a  Federal 
registrar.  The  complaint  would  have  to  be  proved  out  in  some  judicial 
proceeding  of  some  sort.  Then  the  registrar  is  appointed. 

Now,  I  leave  it  to  the  Federal  registrar  to  apply  the  qualifications, 
as  in  Virginia,  the  form,  to  anybody  who  comes  in;  his  door  is  wide 
open  and  he  applies  it  in  a  nondiscriminatory  way  and  registers  the 
voters  in  accordance  with  State  laws* 

Senator  Tybings.  In  certain  States,  take  a  county  or  ail  area  which, 
for  many,  many  years,  has  not  provided  an  equal'opportunity  to  learn 
to  read  or  write  to  a  colored  person,  and  you  have  in  the  law  that  in 
order  to  quality  a  person  must  read  or  write  or  interpret  something— 
you  would  force  the  Federal  examiner  to  interpret  or  to  actually  carry 
put  a  law  or  a  qualification  which  was  written  m,  put  into  effect,  really 
for  the  basic  purpose  of  keeping  a  colored  man  from  registering,  would 
you  not? 

Mr*  Kilpatrick*  No,  sir.  I  would  question  your  assumption  on  that 
all  the  way.  I  know  of  no  Southern  States,  sir,  in  which  the  opportu¬ 
nity  of  learning  the  elementary  skills  of  reading  and  writing  are 
denied  to  any  child.  ‘  ‘  ■ 

Senator  Tybings.  This  is  not  just  reading  and  writing*  You  know 
what  is  done  in  certain  areas. 

Mr.  Kilpatrick.  To  interpret  any  section  of  the  Constitution — that 
was  just  thrown  out  by  the  Supreme  Court  in  the  cases  of  Louisiana 
and  Alabama* 

Senator  Tidings.  Would  you  permit  the  registrar  or  the  examiner 
to  interpret  the  existing  voting  qualifications  in  a  manner  which  he 
considered  fair  and  proper? 

Mr.  Kilpatrick.  Yes,  sir.  I  would  like  to  see  the  local  and  State 
registration  people  sit  with  him  so  that  there  could  be  some  joint  action 
on  this,  and  so  you  do  not  exclude  the  State  entirely.  But  I  keep  look- 
ing  at  this,  perhaps  necessarily,  in  terms  of  our  Virginia  situation*  I 
would  not  have  the  slightest  objection  in  one  of  these  hypothetical 
situations  to  bringing  any  Federal  registrar  in  anywhere in  any  of  the 
counties  and  giving  him  ft  stack  of  applications  and  saying,  “Register 
anybody  who  comes  in  the  door.” 
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T  do  not  know  that  illiterates.  ought  .to  have  so^ne  right  ;Jq  vote  thSt 
literates  do  not  have*  This  'is,  a  curiousliiie  '6fm  reasoning  ior.thft, 
that  there  is  some  right  to  vote  that  fe  enhanced  by  illiteracy.  I  do 
not  see  this..  .  .  *  .  ■  ■  -  . 

Senator  Ttdings.  Well,  you  do  agree  that  a  person  ought  to  have  it 
basic  right  to  vote  without  any  hindrance  because  of  his  color  1  There 
is  no  question  about  that? 

Mr.  Kilpatrick.  Precisely ;  certainly^ , 

Senator  Ttdings.  If  a  test  or  a  device  has  been  consistently  used 
and  been  so  held  in  the  courts,  a  court  of  law,  to  have  been  consistently 
used  to  deprive  persons  of  the  right  to  vote,  do  you  still  feel  that  that 
would  not  make  any  difference,  that  the  legislature,  or  that  the  officials5 
use  of  that  were  perfectly  in  their  rights !  '  ■ ; 

Mr.  Kilpatrick,  I  am  right  with  you,  sir,  oil  any  legislation  you 
can  devise  that  would  make  it  impossible  for  any  of  these  tests  or 
devices  to  be  used  to  deny  the  right  to  vote  because  of  race* 

Senator  Tydinos*  That  is  what  this  bill is  all  about  . 

Mr-  Kilpatrick.  I  understand  that,  but  the  bill  goes  so  far  beyond 
that  that  it  eludes  me  under  article  1  of  thei Constitution* 

Senator  Typings.  I  have  nothing  further. 

Senator  Ervin.  I  think  I  could  suggest  to  the  Senator  from  Mary¬ 
land  a  very  simple  amendment  to  take  care  of  the  situation  he  has 
spoken  of-  It  would  be  to  strike  out  the  comma  in  line  6  and  add  this : 
‘Which  is  designed  to  deny  or  abridge  the  right  of  qualified  citizens 
to  vote  on  account  of  race  pr  color.  Nothing  contained  in  this  subdi¬ 
vision  or  any  other  provision  of  this  act  shall  be  construed  to  invali¬ 
date,  suspend,  or  impair  any  literacy  test  which  is  applicable  to  all 
citizens  irrespective  of  race  op  color,  and  which  merely  tests  his  capac* 
ity  to  read  or  write  the  English  language.  , \  <  - 

"Mr*  Kilpatrick.  I  would  go  along  with  that* 

Senator  Ervin*  I  do  pot  Tike  to  get  sections  like  this  bill  has,  but 
when  we  had  similar  propositions  about  literacy  tests,  North  Garolina 
was  taken  to  task  by  my  good  friend  the  then  Attorney  General  be¬ 
cause  such  census  figures  disclosed  that  we  had  approximately  30,000 
Negroes  who  had  had  no  schooling.  #  *  .  1 

I  was  provoked  to  go  out  and  tlo  a  little  investigating  myself  so  as 
to  extend  my  knowledge^  beyond  North  Carolina,  and  I  found  that 
there  were  60,000  people  in  the  State  of  Massachusetts  who  have  had 
no  schooling*  '  ^  ; 

L  Mr*  Kilpatrick.  That  is#n  interesting  .discovery.  '  # 

Senator  Ervin.  I  imagine  you  have  had 'your  curiosity  stimulated 
by  some  of  these  charges  ,  made  against  Virginia  and  these  other 

States*  J  l.'  J  ’  r  . ’ 

;  Mr*  Kilpatrick.  Yes;  I  have* 

The  Chairman*  We  shall  recess  until  2  :30. 

(Whereupon,  at  12  :35  p.m.,  the  committee  was  in  recess,  to  recon¬ 
vene  at  2:30  p.m.t  the  same  day,) ' 

AFTERNOON  SESSION 

i 

t .  The  Chairman,  The  committee  wi11Hcome  to  order. 

We  have  the  Honorable  Thomas  Watkins*  who  represents  the  Govt 
emor  of  Mississippi,  as  the  first  witness,  Mr.  Watkins  is  one  of  our 
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in  Mississippi,  In  fact,  his  father  before  him 
was  one  of  Die  great  lawyers  of  the  State, 

Mr,  Watkins,  will  you  come  forward  ? 

STATEMENT  OF  THOMAS  X  WATKINS,  ATTORNEY,  MISSISSIPPI 

Mr*  Watkins,  Mr,  Chairman  and  distinguished  members  of  the 
Senate  Judiciary  Committee,  it  is  a  privilege  and  an  honor  to  be 
permitted  to  appear  before  this  committee*  I  am  here  at  the  request 
of  the  Governor  of  Mississippi,  My  purpose  i  n  bei  ng  here  is  to  defend 
the  Constitution  of  the  United  States* 

I  have  filed  a  formal  statement  which  is  rather  lengthy*  I  do  not 
intend  to  impose  the  statement  in  its  entirety  on  this  committee  verb¬ 
ally*  I  would  like  for  the  statement  to  be  filed,  if  it  may,  Mr*  Chair* 
man. 

The  Ch AMMAN.  It  will  be  printed  in  the  record, 

Mr,  Watkins.  In  displaying  the  constitutional  rights  of  Mississippi 
and  other  States  to  use literidfey  tests  as  a  qualification  of  the  privilege 
of  voting,  Senate  bill  1564  constitutes,  in  my  opinion,  an  undisguised 
frontal  attack  oil  r  the  Constitution  as  interpreted  by  the  Supreme 
Court  of  the  United  States  for  more  than  100  yearn  This  bill  flies 
squarely  in  the' face  of  the  same  Constitution  that  every  U*8*  Senator 
has  sworn  t<r  uphold,  1 

The  very' first  article  of  that  Constitution  'guarantees  to  the  States 
the  right  to  fix  the  qualifications  of  their  voters*  Making  this  a  State 
function  was  no  castial  decision^  At  tile  time  of  the  adoption  of  our 
Constitution,  there  was  wide  4*Vet^ence  of  opinion  a^nong  the  States 
as  to  what  should  be  the  voting  qualifications  in  each*  For  instance, 
New  Hampshire  permitted  duly  rmrljft  inhabitants  21  years  of  age  who 
were  not  paupers  to  vote,  '/-■  ■\-TTr,:\L'  * 

The  great  State  of  Massachusetts  limited *the  privilege  of  voting  to 
male  inhabitants  21  years  of'age  and  who  had  an  estate  of  £60,  Con¬ 
necticut  \had  a  most  unusual  voting^igpqgfrement  at -the  time  of  the 
adoption  of  the  Constitution.  It  perirutfed  only  those  to  vote  who  had 
"maturity  dn  years,  quiet  and  peaceful  behavior,  a  civil  conservation,  ■ 
and  40 s,  freehold/’ 

New  York. limited  the  privilege  to  male  inhabitants  possessed  of  a  : 
freehold  of  £20.  Pennsylvania  permitted  only  freemair  who  paid 
taxes  to  vote*  "Maryland  limited  the  privilege  of  voting?  to  freemen  t 
who  owned  property*  North  Carolina  required  a  man  to  own  50  acred  t 
of  land  and  to  be  a  freeman,  and  South  Carolina' required  a  person  [ 
to  be  a  freeman,  white,  alid  own  50  acres  gfjfftfd*  p  f 

Recognizing  that  there  was  nd"#ayvfRis  Union  could  not  have  been 
formed,  in  my  opinion,  if  they  had  been  required  to  agree  on  one  set 
of  qualifications  for  voters*  Recognizing  that,  the  men  who  formed 
the  Union  wisely  left  it  to  each  State  to  determine  what  those  voting  * 
oualifications  in  that  particular  State  would  be*  That  provision  of  the  ^ 
Constitution  met  with  complete  approval  of  the  Delegates, 

According  to  James  Madison’s  "Journal  of  the  Constitutional  Con¬ 
vention  ,f>  the  only  dissension  arose  when  Gouverneur  Morris  proposed 
that  all  electors  be  required  to  be  freeholders.  This  was  rejected  on 
the  basis  that  the  States  were  the  best  judges  of  the  circumstances  and 
tamper  of  their  own  people* 
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During  the  Convention,  the  question  of  Federal  control  over  quali¬ 
fications  of  electors  arose.  Both  George  Mason  and  James  Madison 
expressed  the  view  that  this  would  be  a  dangerous  power  in  the  hands 
of  the  National  Legislature. 

The  section  was  unanimously  approved  by  the  Convention  on 
August  8, 1787.  During  the  campaign  for  ratification  of  the  Constitu¬ 
tion,  this  section  was  strongly  supported  in  the  Federalist  Papers* 
Similarly,  article  II,  section  1,  paragraph  2,  concerning  the  mode  of 
choosing  electors  for  President  and  Vice  President,  is  clear  and  con¬ 
cise: 

Kadi  state  shall  appoint,  in  atoch  manner  as  the  legislature  thereof  may  direct* 
u  number  of  electors. 

There  can  be  no  doubt  that  the  framers  of  the  Constitution  intended 
that  the  entire  process  of  choosing  electors  was  to  remain  in  the  hands 
of  the  States.  This  was  clearly  followed  by  the  adoption  of  the  9th  and 
10th  amendments  reserving  unto  the  States  and  unto  the  people  all 
powers  and  rights  not  delegated  to  the  United  States  by  the  Con¬ 
stitution. 

A  literacy  test  as  a  qualification  for  voting  was  adopted  by  Con¬ 
necticut  in  1855,  That  State  was  soon  followed  by  Massachusetts, 
which  adopted  a  literacy  test  in  1857. 

But  the  proponents  of  this  bill  will  say  that  ail  of  this  was  prior 
to  the  adoption  of  the  15th  amendment,  and  of  which  they  claim  the 
power  to  ratablish  voter  qualifications  in  some  of  these  States.  Does 
the  15th  amendment  give  Congress  any  such  power?  Clearly,  it  does 
not.  - 

The  fact  that  the  15th  amendment  was  not  intended  to  take  from 
the  States  the  exclusive  right  to  fix  voter  qualifications  is  shown  by 
tlie  passage  of  the  17th  amendment,  adopted  many  years  later,  con¬ 
taining  the  identical  language  originally  used  in  section  2  of  article 
I  of  the  Constitution : 

Tiie  electors  in  each  state  shall  have  the  qualifications  requisite  for  electors 
of  the  moat  numerous  branch  of  the  state  legislatures. 

The  15tli  amendment  does  prohibit  any  State  from  using  race  or 
color  as  a  prerequisite  for  qualifying  to  vote.  Congress  has  the  au¬ 
thority  to  enforce  that  amendment  by  appropriate  legislation.  Con¬ 
gress  can  make  it  a  criminal  offense  to  deny  the  right  to  vote  because 
of  race  or  color,  and  Congress  can  fix  the  penalties  for  violation.  It 
1ms  don©  so.  Congress  can  provide  for  injunctive  relief  for  States 
violating  this  constitutional  provision.  It  1ms  done  so.  Congress 
can  authorize  suits  to  be  filed  by  the  United  States  to  enforce  the  15th 
amendment,  and  Congress  may  give  jurisdiction  of  such  actions  to 
three- judge  courts.  It  1ms  done  so* 

B ut  the  15th  amendment  did  not  give  Congress  the  power  to  pro¬ 
hibit  discrimination  on  grounds  of  education.  This  bill,  in  seeking 
to  abolish  literacy  teste,  does  just  that.  After  the  15th  amendment 
had  been  passed  by  the  House,  the  (Senate  amended  it  to  add  prohi¬ 
bitions  against  discrimination  oil  grounds  of  education.  Tins  arc  nd- 
ment  was  defeated  in  the  House,  and  the  15th  amendment,  ulth  lately 
passed  in  its  present  form,  prohibiting  only  discrimination  because 
of  race  or  color* 
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III  other  words,  those  who  framed  the  15th  amendment  specifically 
refused  to  give  Congress  tho  power  to  do  that  which  S.  1564  seeks,  the 
elimination  of  literacy  or  educational  requirements  as  qualifications 
for  voters* 

It  is  clear  that  Congress  and  tho  States  intended  the  lbth  amend¬ 
ment  to  iiionn  exactly  what  it  said.  Tho  color  of  a  man  can’t  be  n 
reason  to  grant  or  deny  him  lho  right  to  vote.  But  all  other  qualifica¬ 
tions  are  left  entirely  to  the  wisdom  of  the  States.  Tho  15tli  amend¬ 
ment  does  not  give  the  vote  to  anyone.  I  docs  not  alter  in  any  wav 
the  provisions  of  article  I  of  the  Constitution,  which  reserved  to  the 
States  the  power  to  fix  the  qualifications* 

In  1870,  in  Reese  v*  United Stales*  the  Supreme  Court  of  the  United 
Stales  held  that  tho  15th  amendment  does  not  confer  the  right  of  sub 
frugo  upon  anyone.  It  further  bays,  (hat  the  power  of  Congress  to 
legislate  at  all  upon  the  subject  of  voting  lit  Shite  elections  iTsts  upon 
tliis  amendment  and  can  bo  exercised  by  providing  a  punishment  only, 
1  pause  to  call  attention  to  the  prohibitory  nature  of. the  15th  amend¬ 
ment  and  the  prohibitory  nature  of  the  power  of  Congress  there¬ 
under,  Other  cases  have  carried  this  principle  of  law  forward.  I 
refer  to  Pope  v*  Williams  in  ID#  U*S,  621,  in  which  the  Supreme  Court 
of  the  United  States  again  said  that  the  15th  amendment  did  not  con¬ 
fer  the  right  of  suffrage  on  anyone  and  said  the  question  whether  the 
conditions  prescribed  by  the  State  might.be  regarded  by  others  as  rea¬ 
sonable  or  unreasonable  is  not  a  Federal  one. 

The  question  of  the  literacy  test  first  arose  in  jffwinn  v*  United  States. 
One  of  tho  questions  involved  in  that  case  was  whether  the  use  by  a 
State  of  the  literacy  test  conflicted  with  (he  15th  amendment*  In  that 
case,  tho  Supreme  Court  luqd  that  the  establishment  of  a  literacy  test 
was  a  valid  exercise  by  a  St^te  of  lawful  power  vested  in  it  and  was 
not  subject  to  supervision.  This  .hqldipg.Avas  reaffirmed  in  195S)  in 
Lassiter  v.  The  N orihampton  UounfyMoard  of  Education ,  360  U-S.  45, 
winch  involved  a  literacy  test  required  by  tjie  State  of  North  Carolina* 
In  that  case,  the  Court,  in  holding  that  a  State  may  apply  a  literacy 
test  to  all  voters  irrespective  of  race  or  colo(%  recognized  that  the  State 
has  the  sole  power  to  determine  the  qualifications  of  voters* 

In  its  opinion  in  195ft,  and  I  have  heard  some  comments  in  this 
hearing  indicating^  that  the  Supreme  Court  is  free  to  and  dot\s  oc- 
casionally  change  its  mind  about  what  the  lawrie  over  a  period  of 
years — I  am  happy  to  Say  that  the  Lassitep,<stfse  as  a  precedent  has 
been  reaffirmed  and  cited  with  Uppnmd'Tiolatcr  than  Starch  1  of  this 
year,  1965,  in  the  McLaughlin  case  from  Florida*  So  I  say  to  tho 
gentlemen  of  this  committee  that  I  do  not  think  that  this  authority 
of  Lmsltcr  is  on  quite  the  same  grounds  as  Plessy  v.  Ferguson^  Nor 
do  I  think  it  on  the  same  grounds  as  the  civil  rights  cases  of  1803, 
which  was  the  authority  on  which  many  relied  in  thinking  that  tho 
Civil  Rights  Act  of  1964  would  be  declared  unconstitutional. 

I  would  like  to  point  out  that  in  the  Lassiter  case,  the  Supreme 
Court,  of  the  United  States  made  certain  cogent  remarks.  For  in¬ 
stance,  they  said ; 

Literacy  a  ad  Illiteracy  are  neutral  on  race,  creed*  color,  and  sext  as  reports 
around  the  world  show.  Literacy  and  intelligence  are  obviously  not  synonymous. 

They  also  said  a  State  might  conclude  that  only  those  who  are  liter¬ 
ate  may  exercise  the  franchise*  Then  they  pointed  to  the  first  decision 
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in  this  country  which  upheld  the  validity  of  a  literacy  test.  They 
pointed  U>  l  lie  reds  ion  of  the  State  of  Massachusetts  and  said: 

It  was  wild  last  century  In  Massachusetts  that  a  literacy  teat  was  designed  to 
insure  im  "independent  and  intelligent"  exercise  of  tlie  right  of  suffrage. 

They  went  on  to  say : 

Wo  do  net  sit  In  Judgment  on  tho  wisdom  of  that  policy*  Wo  cannot  say* 
however,  tlmt  ii.  Is  not  an  allowable  one  measured  by  constitutional  standards* 

I  cull  this  comm i (lee's  attention  to  the  fact  that  in  Williams  v.  The 
State  of  Mhshstppi)  170  U.S^  213,  the  Supreme  Court  upheld  the  lit¬ 
eracy  requirement  of  the  Mississippi  constitution.  In  Trvdeau  v, 
ftarnW)  65  Fed.  2d  563,  the  TJ.S.  Court  of  Appeals  for  the  Fifth  Circuit 
upheld  the  constitutionality  of  the  Louisiana  literacy  requirement,  up¬ 
held  the  literacy  lest  of  the  Louisiana  constitution,  and  certiorari  wna 
denied, 

I  respectfully  pubniit  to  this  committee  that  there  is  no  authority 
to  the  contrary.  If  it  is  the  desire  of  the  people  of  this  country  to  take 
from  the  States  the  right  to  require  a  certain  degree  of  literacy  in  order 
lo  qualify  to  vote,  this  must  be  accomplished  by  an  appropriate  amend¬ 
ment  to  the  Constitution.  The  power  of  the  Congress  m  this  respect 
is  exactly  the  same  as  it  is  with  respect-  to  prohibiting  the  requirement 
hv  the  Stales  of  a  payment  of  a  poll  tax  in  Federal  elections.  It  whs 
correctly  recognised  that  this  could  be  done  only  by  amendment  of 
tho  Constitution.  Accordingly,  the  24th  amendment  to  the  Constitu- 

1  ion  was  passed  and  adopted. 

In  m  v  statement  of  what  I  believe  to  be  the  constitutionality  of  this 
act,  I  find  myself  in  excellent  company.  On  April  10, 1062,  the  Hon¬ 
orable  Koliert  F.  Kennedy.  Attorney  General  of  the  United  States,  Ac¬ 
companied  by  the  Honorable  Burke  Marshall,  Assistant  Attorney  Gen¬ 
eral,  testified  before  a  subcommittee  of  this  committee  with  respect  to 
S,  480,  S*  2750,  and  S.  2079.  The  Attorney  General  supported  only 
S-  2750,  which  did  not  take  from  the  States  the  right  to  fix  qualifica¬ 
tions  of  voters.  During  that  testimony,  the  Attorney  General  of  the 
United  States  stated,  and  I  am  quoting  now  from  page  269  of  the 
official  record : 

This  legislation  does  not  set  the  qualifications  of  these  voters.  It  merely  sets 
Urn  test,  tile  testing  of  those  qualifications.  And,  in  my  judgment,  that  is  clearly 
constitutional. 

If  we  were  setting  the  qualifications  for  the  individuals  then,  I  believe  that  it 
would  be  unconstitutional  and  would  require  a  constitutional  amendment. 

Again  the  Attorney  General  said,  and  I  am  now  quoting  from  page 

2  j  1  of  the  official  record :  *  ^ 


I  would  say  that  If  we  came  in  here  and  offered  legislation  that  set  the  qualifi¬ 
cations  of  the  voters  that  it  would  be  unconstitutional ;  not  unconstitutional  only 
under  article  I,  section  4,  but  under  the  14th  and  15th  amendments,  1  would 
agree  with  you  entirely  then,  but  we  are  not  doing  that. 

Again  at  page  293,  the  Attorney  General  said : 

For  Instance,  I  think  that  the  Civil  Rights  Commission  suggested  and  recom¬ 
mended  that  we  do  away  with  all  literacy  teste,  at  least  four  out  of  tho  six 
members  did,  and  I  would  be  opposed  to  that. 

Again,  at  page  290,  he  said: 

«/i^fVL*1have^TeJi?;i^ta  al*>ut  the  constitutionality  of  that  particular  place 
of  legislation  which  abolishes  all  literacy  tests,  as  I  understand  It. 
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Again,  concluding  my  quotes  from  the  former  Attorney  General, 
at  page  297,  he  said : 

I  tiling  that  a  State,  if  It  determines  that  it  wants  to  use  or  utilize  a  literacy 
teat,  should  certainly  be  permitted  to  do  so, 

It  is  therefore  apparent  that  Attorney  General  Robert  F.  Kennedy, 
with  the  excellent  advice  of  the  Honorable  Burke  Marshall,  was  of  the 
opinion  that  legislation  which  deprives  the  States  of  the  right  to  use 
literacy  tests  as  a  requirement  for  voting  would  be  unconstitutional 
and  that  only  a  constitutional  amendment  could  make  that  change  in 
our  basic  law, 

I  hesitate  to  point  out  here  that  the  present  Attorney  General  served 
under  the  Honorable  Robert  F.  Kennedy  and,  in  my  recollection,  was 
appointed  by  the  Honorable  Robert  F*  Kennedy  and  the  Attorney 
GeneraVs  office,  I  am  astonished  to  find  Attorney  General  Nicholas 
Katzeubach  testifying  directly  to  the  contrary  on  March  18, 1985,  be¬ 
fore  Subcommittee  No.  5  of  the  Committee  on  the  Judiciary  of  the 
House  of  Representatives,  The  Attorney  General  avus  also  accom¬ 
panied  on  that  occasion  by  the  Honorable  Burke  Marshall  as  adviser. 

In  an  effort  to  sustain  the  constitutionality  of  the  bill  now  before 
this  committee,  the  Attorney  General  takes  the  position  that  Congress 
has  the  same  power  to  legislate  under  the  15tli  amendment  that  it  does 
under  the  commerce  clause,  section  8  of  article  I,  which  provides  that 
the  Congress  shall  have  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,  and  with  the  Indian  tribes. 

The  Attorney  General  makes  no  distinction  between  the  unlimited 
affirmative  right  of  Congress  to  legislate  in  the  field  of  commerce  and 
its  very  limited  right  to  prohibit  the  States  and  the  Federal  Govern¬ 
ment  from  discriminating  in  the  field  of  voting  because  of  race  or  color 
under  the  16 th  amendment.  The  Attorney  General  relies  on  Gibbons 
v,  Ogden}  9  Wheat  1,  and  its  description  of  the  power  of  Congress  to 
regulate  interstate  commerce, 

The  15th  amendment,  like  the  14th  amendment,  merely  prohibits  a 
State  from  discriminating.  In  Ovmbey  v.  Morgcm^  65  L*  Ed.  837, 356 
U*S,  94,  the  Court  said : 

Its  fu action  is  negative,  not  affirmative,  and  it  carries  no  mandate  for  par¬ 
ticular  measures  of  reform. 

The  Attorney  General  states  that  the  bill  will  deny  the  use  of 
“onerous,  va^ue,  unfair  tests  and  devices  enacted  for  the  purpose  of 
disenfranchising  Negroes,”  The  bill,  however,  does  not  use  this  lan¬ 
guage^  This  bill  prohibits  the  use  of  any  literacy  tests.  If  the  bill 
prohibited  onerous,  vague,  and  unfair  tests  which  tend  to  disenfran¬ 
chise  Negroes,  it  would  come  very  much  closer  to  the  power  granted 
Congress  by  the  15th  amendment  of  the  Constitution, 

The  Attorney  General  states : 

It  Is  only  after  long  experience  with  leaser  means  and  a  dt  scaur  aging  record  of 
obstruction  and  delay  that  we  resort  to  more  far-reaching  solutions* 

Noting  that  the  description  of  this  bill  as  “far-reaching”  is  an  un¬ 
derstatement,  I  respectfully  remind  the  committee  that  the  bill  was 
offered  only  8  months  after  passage  of  title  I  of  the  Civil  Rights  Act 
of  1964,  which  granted  broad  new  powers  for  the  endorsement  of  the 
15th  amendment.  This,  I  submit  respectfully,  is  much  too  short  a 
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time  within  which  to  determine  whether  this  recently  passed  legisla¬ 
tion  is  adequate* 

I  would  now  like  to  direct  the  committee^  attention  to  what  I  be¬ 
lieve  to  be  other  fatal  constitutional  defects  in  tlio  bill  now  before  the 
committee.  I  refer  first  to  the  fact  that  it  adopts  a  classification  of 
States  to  which  the  bill  shall  be  applicable^  which  is  not  a  rational 
classification  hut  is  discriminatory,  unrealistic,  arbitrary,  and  unrea¬ 
sonable,  This  act  does  not  apply  to  all  the  States,  but  is  applicable 
only  to  a  special  class  of  States  or  political  subdivisions.  This  clas¬ 
sification  violates  the  fifth  amendment  to  the  Constitution,  The  pro¬ 
hibition  against  denial  of  duo  process  of  law  is,  under  this  amendment, 
applicable  to  the  United  States.  Bolling  v,  Sharpy  1b  8  L,  Ed*  834, 
The  members  of  the  class  under  this  bill  are  determined  by  the  At¬ 
torney  General,  based  on  findings  of  the  Director  of  the  Census,  first, 
that  less  than  50  percent  of  the  persons  of  voting  age  residing  therein 
were  registered  on  November  1,  1964;  or,  two.  that  less  than  50  per¬ 
cent  of  such  persons  voted  in  the  presidential  election  of  November 
1964*  This  classification  is  unrealistic,  arbitrary,  and  unreasonable* 
It  does  not  pretend  to  prevent  discriminatory  use  of  tests  except  in 
approximately  six  States.  Other  States  can  have  and  use  the  tests 
ns  much  as  they  please  and  yet  not  be  within  the  class*  One  State 
having  only  49  percent  of  the  persons  of  voting  age  residing  therein 
registered  on  November  1, 1964,  would  come  within  the  act;  while  an¬ 
other  State  having  only  50*1  percent  of  the  persons  of  voting  age  re¬ 
siding  therein  registered  would  not  come  within  that  act,  regardless 
of  the  discrimination  in  that  State* 

The  evils  sought  to  be  avoided. is  the  discriminatory  use  of  tests, 
and  whether  or  not  50  percent  of  the  residents  were  registered  is  not 
by  any  theoiy  determinative  of  the  discriminatory  use  of  tests*  It 
could  be,  and  I  think  probably  is  in  those  States  which  would  not 
meet  the  50  percent  requirement  of  this  act,  could  be  due  to  apathy 
or  a  failure  on  the  part  of  residents  to  attempt  to  register,  Regis¬ 
tration  is  not  required  and  cannot  be  required. 

In  other  words,  the  basis  for  the  classification  is  a  conclusive  legis¬ 
lative  presumption  that  where  50  percent  of  the  residents  of  a  State 
or  political  subdivision  ditj  not  vote  in  the  presidential  election  of  1964, 
there  had  been  a  discriminatory  use  of  tests  for  voter  qualifications, 
while  this  was  not  true  if  only  51  percent  of  the  residents  voted  in  that 
election, 

I  might  pause  here  to  call  the  committee’s  attention  to  Butler  v, 
Thompson,  affirmed  241  U*S,  93T,  which  held  that  the  fact  that  there 
was  a  15  percent  difference  in  the  assessments  for  poll  taxes  as  between 
whites  and  Negroes  in  the  State  of  Virginia  could  not  be  used  as  a 
basis  for  a  finding  of  discrimination  among  the  races  in  that  State* 
Senator  Ervin.  What  case  was  that? 

Mr,  Watkins,  That  is  Butler  v*  Thompson-  It  is  97  Fed.  Supp*  17* 
It  is  a  three-judge  court  case,  and  it  was  affirmed  by  the  Supreme 
Court  of  the  United  States  in  241  US.  937*^ 

Senator  Ervin*  If  you  do  not  mind  an  interruption  at  this  point  on 
this,  I  would  like  to  point  out  that  the  15th  amendment  does  not 
prohibit  a  State  from  denying  persons  the  right  to  vote*  It  is  directed 
to  denying  citizens  the  right  to  vote,  is  it  not? 
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Senator  Ervin.  This  line  11  on  page  2  in  section  3(a)  uses  the  word 
“persons”  and  not  “citizens.” 

Mr.  Watkins.  That  is  right,  sir. 

Senator  Ervin.  And  furthermore,  the  trigger  of  the  bill  is  that  the 
Director  of  the  Census  must  determine  that  less  than  50  percent  of  the 
persons  of  voting  age  residing  therein  were  registered  on  November  1, 


Now,  anybody  residing  in  the  State  at  that  time  would  be  counted 
in  determining  whether  this  trigger  went  into  effect,  whether  they  had 
been  there  1  day  or  1  week,  or  whether  they  had  been  there  long 
enough  to  acquire  the  status  that  would  entitle  them  to  register? 

Mr.  Watkins.  Exactly,  Senator,  The  presumption  created  by  this 
bill  is  conclusive  in  that  no  section  of  the  act  authorizes  a  contract 
thereof.  The  only  right  of  any  State  to  contest  is  the  right  to  attempt 
to  be  removed  from  the  class,  as  provided  by  section  3(c),  Under  the 
impossible  condition  that  the  State  1ms  the  burden  of  proving  that  no 
person  acting  under  color  of  law  has  engaged  during  such  periods, 
and  it  is  a  10-year  period,  in  any  act  or  practice  denying  or  abridging 
the  ri^ht  to  vote  for  reasons  of  race  or  color.  No  State  or  political 
subdivision  anywhere — north,  east,  south,  or  west — could  make  such 
proof  that  no  person  within  the  bounds  of  that  State  had  denied  any¬ 
body  the  right  to  vote  because  of  race  or  color. 

Moreover,  the  class  is  a  closed  class.  It  permanently  excludes  all 
other  States  or  political  subdivisions  from  ever  coming  within  the 
act,  regardless  or  later  discriminations,  the  determinative  period  be¬ 
ing  November  1,  1964.  States  not  within  the  act  on  that  date  may 

Sroceed  to  use  tests  and  devices  for  voter  qualifications  at  will  and 
iscriminate  in  the  application  thereof  at  will  without  coming  within 
the  class.  The  fact  that  less  than  50  percent  of  the  voters  were  regis¬ 
tered  in  1963  or  1905  is  immaterial.  Nor  can  any  State  or  political  sub¬ 
division  in  the  class  as  of  that  date  be  removed  from  the  class  even  if 
thereafter,  more  than  50  percent  of  the  residents  register  or  vote  in 
presidential  elections. 

The  Supreme  Court  of  the  United  States  has  very  recently  con¬ 
demned  this  type  of  classification  in  McLaughlin  v.  Florida ;s  13  L,  Ed. 
222,  I  want  to  quote  one  thing : 

Classification  “must  always  Test  upon  some  difference  which  beats  a  rea¬ 
sonable  and  Just  relation  to  the  act  In  respect  to  which  classification  Is  proposed, 
and  can  never  be  made  arbitrarily  and  without  any  such  basts  *  *  *  arbitrary 
selection  can  never  be  Justified  by  calling  a  classification.1* 

(  In  Heiner  v,  Donnan ,  285  U.S.  312,  tlie  Court  hold  that  a  classifica¬ 
tion  could  not  be  based  upon  conclusive  presumption. 

The  above  case  was  approved  on  March  1,  1965,  by  the  Supreme 
Court  of  the  United  States  in  Carrington  v^Rashj  13  L.  Ed.  67**, 

I  would  like  now  to  turn  my  attention  to  section  4(a)  of  the  act 
very  briefly.  It  provides  for  the  commencement  of  the  examiner  pro¬ 
cedure  at  the  will  of  the  Attorney  General  under  either  of  two  sep¬ 
arate  circumstances:  1.  That  he  has  received  complaints  in  writing 
from  20  or  more  residents  of  a  political  subdivision  coming  under 
section  3(a)  alleging  that  they  had  been  denied  the  right  to  vote  by 
reason  of  race  or  color.  There  is  no  requirement  that  these  be  affi¬ 
davits  or  sworn  statements.  The  Attorney  General  is  given  absolute 
discretion  as  to  whether  he  believes  such  complaints  to  be  meritorious. 
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No  right  is  given  the  State  to  challenge  these  statements  or  to  be 
heard  thereon,  and  the  affected  State  is,  therefore,  denied  any  right 
to  a  hearing  as  to  whether  or  not  the  examiner  procedure  should  go 
into  effect  in  that  area  or  unit. 

Second,  the  Attorney  General  is  granted  the  arbitrary  right  to  insti¬ 
tute  examiner  procedure  if,  in  his  judgment,  it  is  necessary  to  enforce 
the  guaranties  of  the  15th  amendment.  No  right  to  a  hearing  is 
granted  to  the  State. 

I  turn  to  section  5(a)  of  the  act  Rights  of  the  State  with  reference 
to  registration  of  electors  are  taken  from  the  State.  The  Federal 
exammers  are  given  the  full  right  to  examine  applicants  concerning 
their  qualification  for  voting.  Arbitrary  power  is  given  the  Com¬ 
mission.  The  section  provides  that  the  application  shall  be  in  “such 
form  as  the  Commission  may  require,”  The  only  requirement  is  that 
it  contain  an  allegation  that  the  applicant  is  not  registered  to  vole* 
The  requirement  that  within  90  days  preceding  his  application  he 
has  been  denied  the  opportunity  to  register  is  placed  in  the  section, 
but  it  is  provided  that  thid  provision  “may  be  waived  by  the  Attorney 
General.  The  Attorney  General  may  thus,  at  his  whim  or  fancy, 
write  out  any  requirement  of  exhaustion  of  remedies  by  the  applicant. 
There  is  no  positive  requirement  that  the  applicant  meet  the  Missis¬ 
sippi  aga,  residence,  sanity,  or  absence  of  criminal  qualifications  to 
vote.  The  only  requirement  is : 

Any  person  whom  the  examiner  finds  to  have  the  qualifications  prescribed  by 
State  law  In  accordance  with  Instructions  received  under  6{b)  shall  promptly 
ho  placed  on  a  list  of  eligible  voters. 

Senator  Ervin*  Section  6(b)  delegates  to  the  Civil  Service  Com¬ 
mission  the  power  to  prescribe  regulations. 

Mr.  Watkins.  Right* 

Senator  Ervin*  They  are  given  the  power  in  that  that  in  effect  nul¬ 
lifies  or  changes  State  law. 

Mr.  Watkins.  They  can  nullify  it  completely,  Senator*  Section 
6(b)  is  merely  that  the  Civil  Service  Commission 

shall,  after  consultation  with  the  Attorney  General,  Instruct  the  examiner  con¬ 
cerning  the  qualifications  required  for  listing, 

Thus,  the  Commission -could  ignore  entirely  the  requirements  of 
State  law  or  determine  under  the  advice  of  the  Attorney  General 
which  one  should  be  honored  and  which  one  ignored* 

Section  6(a)  purports  to  give  election  officials  an  opportunity^ 
challenge  the  list  of  eligible  voters  prepared  by  the  examiner.  The 
list  is  required  to  be  transmitted  to  the  appropriate  election  officials 
at  the  end  of  each  month,  and  yet  a  challenge  must  be  made  within  10 
days  after  the  challenged  listing  is  made. 

Let  me  stop  here  and  give  you  an  example.  Suppose  a  man  is  listed 
on  April  10.  The  list  would  be  tumea  over  to  election  officials  on 
April  30,  the  end  of  the  month*  But  the  date  for  the  challenge  of 
that  listing  will  have  expired  on  April  20,  or  10  days  after  he  was 
listed.  So  the  election  officials  would  not  even  know  Hie  listing  in 
many  instances  before  the  time  for  the  challenge  had  completely 
expired. 

Presumably,  it  was  intended  to  10  days  after  the  list  was  trans¬ 
mitted,  but  the  act  does  not  so  provide.  No  opportunity  of  any 
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representatives  of  any  election  official  to  be  present  at  the  hearing  of 
the  applicant  is  granted. 

No  requirement  is  made  that  the  records  of  the  examination  of  the 
applicant  be  preserved  or  be  in  writing  or  be  available  to  election 
officials.  All  that  the  election  officials  would  have  would  bo  a  bare 
list  of  eligible  voters,  and  an  investigation  thereof  within  10  days 
would  be  impossible.  The  election  officials  would  have  no  knowledge 
of  any  facts  which  would  make  the  applicant  a  qualified  elector  or 
which  would  keep  him  from  being  a  qualified  elector*  The  challenge 
must  be  accompanied  by  the  affidavit  of  at  least  two  persons  having 

J personal  knowledge  of  the  facts  constituting  grounds  for  the  chab 
enge*  The  burden  of  proof  of  lack  of  qualifications  for  registration 
is  on  the  election  officials.  The  finding  of  the  hearing  officer  on  such 
a  challenge  cannot  be  overturned  “unless  clearly  erroneous.”  The 

S  metical  effect  of  section  6(a)  is  to  deny  the  State  or  political  sub¬ 
division  any  right  whatsoever  to  challenge  the  list  fixed  by  the  elec¬ 
tion  officials. 

Section  8,  page  8,  arbitrarily  takes  from  the  State  all  legislative 
functions  with  regard  to  voter  qualifications.  It  provides  that  no 
future  law  or  ordinance  can  be  enacted  imposing  qualifications  for 
voting,  or  rather  that  it  cannot  be  enforced,  if  passed,  until  the  State 
of  Mississippi  has  brought  an  action  for  declaratory  judgment  against 
the  United  States  in  the  District  Court  for  the  District  of  Columbia 
and  secured  an  adjudication,  with  the  accompanying  burden  of  proof, 
that  “such  qualifications  or  procedures  will  not  have  the  effect  of  de¬ 
nying  or  abridging  rights  guaranteed  by  the  15th  amendment,”  This 
prohibition  is  against  any  new  enactment  regardless  of  its  validity 
or  its  constitutionality. 

The  mere  possibility  of  future  improper  administration  of  a  statute 
is  no  ground  for  forbidding  the  legislation  valid  on  its  face  and 
valid  if  properly  administered* 

By  section  9(ab  page  8,  severe  criminal  penalties  are  imposed. 
Subparagraph  (e)  goes  so  far  as  to  permit  the  holding  up  of  the 
election  of  any  official  until  final  hearing,  and  therefore,  for  an  in¬ 
definite  time,  whenever  a  single  person — one  person — “alleges  to  an 
examiner  that  he  has  not  been  permitted  to  vote  or  that  his  vote  was 
not  counted,” 

Now,  he  does  not  have  to  allege,  Senators,  that  he  has  been  denied 
that  right  because  of  race  or  colon  He  does  not  have  to  make  that  a 
sworn  statement.  One  man  can  go  to  one  examiner  in  the  State  of 
Mississippi  and,  regardless  of  the  reason  why  he  may  not  have  been 
permitted  to  vote,  and  regardless  of  the  truth  of  his  statement,  can 
hold  up  the  entire  election  procedures  of  our  State  until  the  matter 
can  be  adjudicated  through  the  courts  as  to  whether  that  one  indi¬ 
vidual  was  properly  or  improperly  denied  the  right  to  vote. 

Senator  Ervin.  Mr.  Watkins,  as  I  construe  that  provision,  they  do 
not  even  allow  you  to  disprove  the  preliminary  hearing* 

Mr.  Watkins.  No,  sir,  the  injunction  is  to  issue^ — ; 
t  Senator  Ervin,  The  court  that  hears  the  application  for  the  pre- 
liminary  injunction  is  put  under  an  obligation  to  obey.  It  says  it 
shall*  j 

Mr,  Watkins,  Eight,  Senator,  And  the  State  is  not  only  given  no 
notice  of  the  institution  of  a  suit,  but  the  State  has  no  right  to  be 
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heard,  lias  no  opportunity  to  be  heard,  and  a  preliminary  injunction 
is  ordered  issued  immediately  without  notice  and  without  nearing. 

Every  man  on  this  committee,  I  believe,  is  an  attorney,  I  do  not 
believe  there  is  a  lawyer  within  the  sound  of  my  voice  who  would 
agree  with  mo  that  that  constitutes  due  process  of  law,  regardless 
of  whether  we  are  talking  about  the  good  or  the  wicked. 

I  sat  here  a  little  bit  uncomfortably  this  morning  as  I  heard  the 
word  “wicked”  thrown  around,  thinking  that  some  of  the  people 
who  used  it  may  have  had  the  people  of  my  Stute  in  mind.  I  assure 
the  people  of  this  committee  flint  we  are  not  in  that  category;  we 
do  not  intend  to  be  in  that  category,  and  I  agree  it  is  going  to  be 
corrected.  I  do  not  say  we  are  lily  white*  I  do  not  say  we  are  with*, 
out  sin.  But  I  do  say  we  are  still  one  of  the  States  in  this  Union 
and  we  are  entitled  to  due  process,  and  this  bill  does  not  grant  us 
due  process. 

Senator  Ervin.  In  other  words,  on  page  10,  lines  1  to  0  of  the  bill, 
it  says  that  upon  the  complaint  of  one  or  more  persons,  the  U,S.  at¬ 
torney  may  forthwith  apply  to  the  district  court  for  an  order  enjoin¬ 
ing  certification  of  the  results  of  the  election,  and  the  court — if  the 
district  attorney  makes  that  application  and  the  court  shall  issue 
such  an  order  pending  a  hearing  to  determine  whether  such  allega¬ 
tions  are  well  founded.  In  other  words,  they  put  the  judge  under 
the  control  of  the  district  attorney, 

Mr.  Watkins*  The  court  has  no  discretion  but  to  issue  an  injunc¬ 
tion  and  hold  up  the  election  processes  indefinitely  until  this  issue 
is  settled. 

Section  11(b)  of  the  act  provides  that  the  only  court  having  juris¬ 
diction  over  the  subject  mutter  of  the  act  is  the  District  Court  of  the 
District  of  Columbia,  which  happens  to  be  a  thousand  miles  from 
some  of  the  States  which  are  included  in  the  class. 

There  is  no  doubt  but  that  the  provisions  of  this  act  violate  the 
constitutional  guarantees  of  the  right  to  justice  and  remedies  for 
injuries.  The  U,S,  Constitution,  through  the  due  process  clause  of 
the  fifth  amendment,  guarantees  open  courts,  and  a  remedy  for  in¬ 
juries  and  prompt  justice  is  guaranteed*  While  judicial  remedies 
can  be  suspended^  they  can  only  be  suspended  in  an  emergency  and 
for  a  reasonable  time.  Such  guarantees  are  derived  from  the  Magna 
Carta  and  are  self-executing  and  mandatory.  Due  process  of  law 
not  only  requires  open  courts  and  prompt  justice,  but  requires  a  hear¬ 
ing  which  is  a  hearing  in  fact  and  not  merely  in  name. 

Here  the  State  of  Mississippi  has  been  condemned  by  legislative 
classification  without  an  opportunity  to  be  heard  before  its  rights 
and  privileges  as  a  State  are  withdrawn,  If  it  is  to  question  the 
classification,  it  must  do  so  as  a  plaintiff  with  the  burden  of  proof 
imposed  on  a  plaintiff  and  must  sustain  an  impossible  burden  of 

f>roof  and  must  wait  for  10  years  to  do  so.  If  it  is  to  enact  any  new 
aw,  it  must  sustain  the  burden  of  proof  of  innocence,  not  merely 
deny  guilt. 

At  this  point,  I  think  it  is  important  to  direct  the  committee^  atten¬ 
tion  to  Garfield  v.  United  States  211  U*S*  21&,  in  wliich  the  Supreme 
Court  said : 

The  right  to  be  heard  before  property  Is  taken  or  rights  or  privileges  withdrawn 
which  have  been  previously  legally  awarded  is  of  the  esenee  of  due  process  of 
law. 
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To  the  same  effect  is  Bailey  v.  Alabama*  219  U.S.  219,  and  in  Postal 
Telegraph  v.  Newport ,  247  U.S.  404,  it  held  that  the  opportunity  to  be 
heard  is  an  essential  requisite  of  due  process  of  law. 

In  BHnkerhoff -Paris  Trust  and  Savings  Company  v*  Hill}  281  U.S. 
678,  it  held  that  it  must  bo  a  real  opportunity  to  be  heard,  not  a  sham. 

This  bill  is  in  reality  a  bill  of  attainder  directed  at  the  entire  citi¬ 
zenry  of  the  State  of  Mississippi  as  a  class  and  depriving  them  of 
political  rights  or  suspending  their  political  rights  to  control  State 
elections. 

In  Commings  v.  Missouri,  71  U.S.  277,  the  Court  defined  a  bill  of  at¬ 
tainder,  and  if  you  listen  to  a  short  quotation  from  that  definition, 
I  think  you  can  see  the  parallel : 

A  bill  of  attainder  la  a  legislative  act  which  inflicts  punishment  without  a 
judicial  trial  *  *  *  these  bills  *  *  *  may  be  directed  against  (Individuals  or) 
a  whole  class  *  *  * 

“Bi Us  of  this  sort”  says  Mr*  Justice  Story  “have  been  most  usually 
passed  *  *  *  In  times  Of  political  excitements  *  *  *”  punishment  *  *  *  em¬ 
braces  deprivation  or  suspension  of  political  or  civil  rights  *  *  *.  Any  deriva* 
tlon  or  suspension  of  *  *  *  rights  for  past  conduct  is  punishment  *  *  *.  These 
bills  may  Inflict  punishment  absolutely  *  *  *  conditionally  *  *  *,  To  make  the 
enjoyment  of  a  right  dependent  upon  an  impossible  condition  Is  equivalent  to 
an  absolute  denial  of  the  right  under  any  conditions,  and  such  denial,  enforced 
for  a  past  act,  is  *  +  *  punishment  Imposed  for  that  act. 

In  (cases  of  bill  of  attainder)  the  legislative  body  In  addition  to  its  legitimate 
function,  exercises  the  powers  and  office  of  judge  *  *  *.  It  pronounces  upon  the 
guilt  of  the  party,  without  any  of  the  forms  of  safeguards  of  trial ;  It  determines 
the  sufficiency  of  the  proof  produced  *  *  *.  It  Axes  the  degree  of  punishment  In 
accordance  with  its  own  notions  of  the  enormity  of  the  offense* 

(Whether)  the  clauses  *  *  *  declare  *  *  *  give  (or)  *  *  *  assume  tt  *  *  * 
the  legal  result  (la)  the  same,  for  what  cannot  be  done  directly  cannot  be  done 
Indirectly*  The  Constitution  deals  with  substance,  not  shadows  *  *  *  It 
(the  constitutional  prohibition)  intended  that  the  rights  of  the  citizens  should 
be  secure  against  deprivation  for  past  conduct  by  legislative  enactment,  under 
any  form,  however  disguished. 

In  Ex  parte  Garland ,  71  U*S.  383,  18  L*  Ed.  860j  the  Court  struck 
down  an  act  of  Congress  as  a  bill  of  attainder  prohibited  by  the  Fed¬ 
eral  Constitution. 

I  would  now  like  to  submit  respectfully  to  this  committee  that 
S.  1564  in  denying  to  a  few  States  rights  which  will  be  continued 
to  be  enjoyed  by  the  other  States  of  the  Union,  is  invalid  for  that 
reason.  The  proposed  legislation  would  deprive  Mississippi  and  a 
few  of  her  sister  States  of  the  right  to  fix  qualifications  of  voters.  It 
takes  from  those  few  States  the  right  to  legislate  in  this  field. 

The  remaining  States  of  the  Union  are  left  free  to  exercise  their 
full  constitutional  rights  in  this  field.  Thus,  the  act  attempts  to 
place  Mississippi  ana  a  few  other  States  in  a  strait  jacket  so  far  as 
their  election  laws  are  concerned.  In  so  doing  the  act  is  invalid. 
There  is  no  such  thing  as  a  second-class  State  in  this  Union.  Every 
State  in  this  Union  is  equal  to  every  other  State  and  is  guaranteed  the 
rights  and  privileges  enjqyed  by  every  other  State*  In  Coyle  v. 
Smith,  221  U.S.  559, 55  L.  Ed*  853,  the  Supreme  Court  said: 

“This  Union”  was  and  Is  a  Union  of  States,  equal  in  power,  dignity*  and 
authority*  each  competent  to.  exert  that  residuum  of  sovereignty  not  delegated 
to  the  United  States  by  the  Constitution  itself* 

*  *  ^  *  *'•  *  •  . 

*  *  *  there  is  to  be  found  no  sanction  for  the  contention  that  any  State  may 

be  deprived  of  any  of  the  power  constitutionally  possessed  by  other  States,  as 
States*  *  *  *. 
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To  this  we  may  add  that  the  constitutional  equality  of  the  States  Is  essential 
to  the  harmonious  operation  of  the  scheme  upon  which  the  Republic  was 
organized.  When  that  equality  disappears  we  may  remain  a  free  people,  but 
the  Union  will  not  be  the  Union  of  the  Constitution* 

I  think  that  the  Court,  when  it  used  that  language,  was  talking 
directly  to  this  Congress  and  to  this  committee  of  this  Congress* 

On  that  point,  I  refer  again  to  the  case  of  Butler  v.  Thompson  from 
Virginia,  which  I  mentioned  earlier*  I  want  to  quote  briefly  from 
that  case*  In  that  case,  an  act  of  Congress  had  said  that  Virginia 
cannot  strengthen  its  election  laws  after  its  readmission  to  the  Union 
after  the  Civil  War*  Many,  many  years  later,  Virginia  increased  its 
poll  tax  requirements  from  2  to  3  years*  The  act  was  attacked  on 
the  grounds  that  Virginia  had  no  right  to  do  anything  to  strengthen 
its  election  laws  in  view  of  this  1870  act  of  Congress.  The  Court 
said  the  act  of  Congress  had  no  application,  so  therefore,  it  was  not 
called  upon  to  discuss  its  constitutionality*  But  it  said : 

If  tlie  act  made  that  attempt,  the  act  would  bo  Invalid*  All  States,  after 
their  admission  Into  the  Federal  Union*  stand  upon  equal  footing  and  the  con¬ 
stitutional  duty  of  guaranteeing  each  State  a  republican  form  of  government 
gives  Congress  no  power  in  admitting  a  State  to  impose  restriction  which  would 
operate  to  deprive  tlmt  State  of  equality  with  other  States* 

Senator  En yin*  That  is  precisely  what  this  bill  undertakes  to  do 
with  respect  to  the  States  of  Mississippi*  Louisiana,  Alabama,  South 
Carolina,  Georgia,  Virginia,  and  34  North  Carolina  counties;  is 
it  not? 

Mr*  Watkins.  Eight,  sir;  exactly*  They  might  as  well  be,  Senator 
Ervin,  out  of  the  Union  as  far  as  the  right  to  determine  the  electoral 
processes  and  the  laws  of  their  respective  States.  They  might  as  well 
be  a  foreign  country* 

I  want  briefly  to  call  this  committee’s  attention  to  the  fact  that  Sen¬ 
ate  bill  1564  violates  the  constitutional  requirement  that  trial  of  all 
crimes  shall  be  by  jury,  and  that  such  trial  shall  be  held  in  the  State 
where  the  said  crimes  have  been  committed*  S*  1664  completely 
ignores  the  fact  that  clause  3  of  section  2  of  article  III  provides: 

The  trial  of  all  crimes,  except  in  cases  of  Impeachment,  shall  be  by  jury ;  and 
such  trial  shall  be  held  in  the  state  where  the  said  Crimes  shall  have  been 
committed ;  but  when  not  committed  within  any  state,  the  trial  shall  be  at  such 
place  or  places  as  the  Congress  may  by  law  have  directed. 

The  bill  also  ignores  tho  sixth  amendment  to  the  Constitution, 
which  provides: 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  jury  of  the  state  and  district  wherein  the 
crime  shall  have  been  committed* 

Now,  section  9  of  this  bill  provides  severe  criminal  penalties  which 
include  a  $8,000  fine  or  5  years’  imprisonment  or  both.  Section  8  of 
the  act  provides  for  the  filing  of  actions  thereunder  in  the  U.S.  district 
court  for  the  District  of  Columbia,  and  further  provides: 

All  actions  hereunder  shall  be  heard  by  a  three- judge  court,  and  there  shall 
be  a  right  of  direct  appeal  to  the  Supreme  Court, 

Now,  the  composition  of  and  procedure  before  a  three-judge  court 
is  established  by  section  2284  of  title  28,  United  States  Code*  #  This 
Federal  statute  does  not  authorize  or  permit  the  right  of  trial  by 


076 


VOTING  RIGHTS 


jury  before  a  three-judge  court.  Therefore,  the  provisions  of  this 
act,  and  specifically  section  8  thereof,  requiring  all  actions  hereunder 
“to  be  heard  by  a  three-judge  court"  automatically  deprives  a  person 
charged  with  a  criminal  offense  under  this  act  of  a  trial  by  jury  as 
guaranteed  by  the  Constitution  of  the  United  States-  The  act  is 
clearly  unconstitutional  in  tins  respect. 

In  conclusion,  I  would  like  to  any  tluit  the  reason  for  the  bill  is  per¬ 
fectly  obvious  and  known  to  alb  Civil  rights  organizations  began 
well -organized  demonstrations  in  Selma,  Ala*  They  were  continued 
day  after  day  and  week  after  week  until  the  inevitable  act  of  violence 
occurred*  Television  cameras  were  present  to  publicize  this  event 
before  the  entire  Nation*  The  leader  of  the  demonstrations  imme¬ 
diately  went  to  Washington  and  was  afforded  an  interview  by  the  Presi¬ 
dent  and  the  Vice  President  of  the  United  States,  Under  highly 
emotional  circumstances,  the  President  presented  this  bill  to  a  joint 
session  of  Congress,  calling  for  its  immediate  passage.  Enveloped  by 
ihta  mass  hysteria,  the  Senate  of  the  United  States  orders  this  com¬ 
mittee  to  report  a  bill  fraught  with  constitutional  defects  hack  to  the 
Senate  by  April  9, 1905, 

I  respectfully  submit  that  this  is  not  the  atmosphere  or  the  manner 
in  which  serious  constitutional  questions  should  be  resolved.  Instant 
legislative  action,  in  an  effort  to  cure  what  is  believed  to  be  an  existing 
wrong,  can  only  do  irreparable  damage  to  the  constitutional  rights  of 
the  people  of  this  great  country. 

Senator  John  F.  Kennedy,  in  “Profiles  in  Courage, V  described  Sen¬ 
ator  George  Norris’  opposition  to  the  armed  ship  bill  by  saying: 

He  was  fearful  of  the  bill's  broad  grant  of  authority,  and  he  was  resentful  of 
the  manner  In  which  it  was  being  steam  rolled  through  the  Congress.  It  Is  not 
now  important  whether  Norris  was  right  or  wrong.  What  is  now  important  Is 
the  courage  he  displayed  in  sui^port  of  his  convictions. 

The  same  author  also  quotes  Senator  Norris  as  follows : 

I  have  no  desire  to  hold  public  office  If  I  am  expected  blindly  to  follow  in  my 
official  actions  the  dictation  of  a  newspaper  combination  *  *  *  or  he  a  rubber- 
stamp  even  for  the  President  of  the  United  States, 

I  hope  and  pray  that  the  wisdom  of  that  outstanding  liberal  Senator 
is  embodied  in  the  breast*  of  a  sufficient  number  of  the  present  Members 
of  this  august  body  to  grant  right  and  reason  an  opportunity  to  be 
heard. 

The  present  emotionalism  does  not  justify  taking  constitutional 
shortcuts,  A  desirable  goal  does  not  justify  an  unconstitutional 
means.  If  the  accomplishments  of  this  bill  arc  desirable,  let  them  be 
forthcoming  in  the  only  legal  way— by  constitutional  amendment* 
The  first  President  of  our  country,  mindful  of  tlie  disposition  of  men 
to  shake  off  the  restraining  bonds  of  the  Constitution  when  the  situa¬ 
tion  seemed  to  demand  it  or  make  it  politically  expedient,  said  in  his 
Farewell  Address : 

If,  in  the  opinion  of  the  people,  the  distribution  or  modification  of  the  constitu¬ 
tional  powers  be  in  any  particular  wrong,  let  it  be  corrected  by  an  amendment  in 
the  way  which  the  Constitution  designates.  But  let  there  be  no  change  by 
usurpation ;  for  though  this  is  one  instance  may  be  the  instrument  for  good,  it 
is  the  customary  weapon  by  which  free  governments  are  destroyed*  The  prece¬ 
dent  must  always  greatly  overbalance,  in  permanent  evil,  any  particular  or 
tra  nsient  benefit  which  the  use  can  at  any  time  yield . 
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I  want  sincerely  to  say  that  I  appreciate  very  much  the  courtesies 
extended  to  me  by  the  chairman  find  members  of  this  committee. 

The  Chairman,  Senator  Ervin? 

Senator  Ervin*  Mi\  Watkins,  section  3  £c)  and  section  11  (a)  provide 
in  substance  that  no  State  and  no  political  subdivision  of  the  State 
which  falls  within  the  purview  of  this  bill  shall  be  permitted  to  seek 
relief  of  any  kind  from  any  outrage  of  tlie  bilLno  matter  how  greal- 
except  in  the  three-judge  district  court  of  the  District  of  Columbia? 
Mr.  Watkins,  Yes,  sir,  _  t 

Senator  Ervin.  Other  sections  of  the  bill  give  the  United  States  free 
access  to  all  Federal  courts  having  jurisdiction,  . 

Do  you  think  that  justice  can  be  received  by  provisions  which  give 
one  side  of  a  possible  controversy  access  to  all  courts  and  compel  the 
other  side  to  travel  as  much  as  1,600  miles  to  get  to  a  court? 

Mr,  Watkins.  1  think  it  is  most  unfair,  Senator,  and  I  think  it  is 
discrimination  on  the  face  of  it. 

Senator  Ervin,  While  this  language  is  strong,  does  that  not  make  a 
mockery  of  the  judicial  process? 

Mr.  Watkins.  I  am  inclined  to  think  it  tends  to* 

Senator  Ervin,  If  you  have  any  hesitancy  in  using  the  word,  I  do 
not  mind* 

This  section  3(a)  apparently  does  not  exactly  put  it  in  those  words. 
It  does  not  say  it  is  a  presumption  or  assumption  or  inference  or  what* 
But  apparently  section  3(a)  winch  sets  up  the  so-called  triggering 
process,  is  designed  to  raise  a  presumption  or  an  assumption— — 

Mr*  Watkins*  A  conclusive  presumption,  Senator, 

Senator  Ervin,  That  the  State  or  political  subdivision  covered  by 
this  bill  is  violating  the  provisions  of  the  15th  amendment? 

Mr,  Watkins,  That  is  light,  sir,  and  the  presumption  is  found  and 
concluded  without  giving  the  State  any  right  to  challenge  the  facts 
upon  which  it  is  based. 

Senator  Ervin.  That  is  what  I  was  going  to  come  to.  Section  3(c) 
provides  in  effect  that  the  State  cannot  rebut  any  presumption  raised 
against  it* 

Mr,  Watkins,  Right,  sir. 

Senator  Ervin*  The  only  way  it  can  remove  itself  from  the  bondage 
of  this  bill  is  to  show  that  no  time  in  the  past  10  years  lias  any  single 
election  official  within  its  borders  violated  the  15th  amendment  with 
respect  to  any  single  individual;  is  it  not? 

Mr.  Watkins.  Right,  sir. 

Senator  Er^n.  Yet  this  bill  professes  to  be  a  bill  to  enforce  the 
provisions  of  the  1 5th  amendment* 

Mr.  Watkins.  Yes,  sir. 

Senator  Ervin.  And  a  State  or  county  brought  in  under  this  peculiar 
device — I  call  it  a  device — is  denied  the  right  to  prove  that  it  is  not 
guilty  of  the  offense  it  is  charged  with. 

Sir,  Watkins*  That  b  right,  it  does  that*  And  it  would  prevent 
Mississippi  for  10  y Gin's  from  even  claiming  the  right  to  come  out  from 
under  its  restrictions. 

Senator  Ervin*  It  would  close  the  doors  of  every  court  except  the 
district  court  in  the  District  of  Columbia  against  the  State  of  Missis¬ 
sippi,  the  States  of  Alabama,  Georgia,  and  so  on? 

Mr,  Watkins*  Yes,  sir* 
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The  Chairman,  How  would  they  meet  the  burden  of  proof? 

Mr,  Watkins,  Once  you  are  allowed  to  file  the  suit,  when  there  has 
been  a  10-year  lapse,  you  would  have  to  prove  that  no  person  within  a 
State  had  denied  any  other  person  within  the  State  the  right  to  register 
or  vote  because  of  race  or  color* 

The  Chairman.  How  sould  that  be  proved? 

Mr.  Watkins,  It  is  an  absolute  impossibility*  Senator*  No  State 
in  the  Union,  I  do  not  care  how  pure  and  white  they  are  or  think  they 
are,  cango  into  court  and  make  that  proof. 

The  Chairman.  Because  it  involves  the  sovereignty  of  the  States, 
does  it  not? 

Mr,  Watkins,  Eight. 

Senator  Ervin.  My  friends  advocating  this  bill  complain  about 
making  peoplo  second-class  citizens.  This  bill  makes  second-class 
States  and  subdivisions  of  States,  does  it  not? 

Mr,  Watkins,  Very  definitely. 

Senator  Ervin.  And  it  makes  third-class  litigants,  does  it  not? 

Mr,  Watkins,  Yes,  sir.  This  takes  my  State  and  certain  other 
States  out  of  the  Union  as  far  as  certain  serious  constitutional  rights 
are  concerned.  Even  though  there  was  at  least  the  implication,  I 
think,  from  this  committee  this  morning  that  the  U.S.  Supreme  Court 
has  changed  its  mind  sufficiently  that  this  committee  can  rely  on  its 
changing  its  mind  on  this  constitutional  question  here,  I  do  not  believe 
that,  I  have  strong  enough  faith  in  the  intellectual  honesty  of  the 
members  of  that  Court,  but  I  do  not  believe  they  would  for  1  minute 
permit  this  unconstitutional  act  to  be  upheld.  They  will  strike  it  down 
just  like  the  Supreme  Court  did  those  vicious  acts  that  were  passed 
following  the  Civil  War, 

Senator  Ervin,  I  shall  have  to  state  that  it  does  grieve  me  sorely  to 
see  some  of  my  brethren  who  advocate  this  bill  manifest  such  little 
confidence  in  the  judicial  stability  of  the  Supreme  Court.  I  am  glad 
to  say  that  I  have  more  faith  in  it  than  that, 

Mr,  Watkins,  I  have  much  more,  and  I  do  not  believe  it  is  a  fact, 
sir. 

Senator  Ervin,  If  the  Supreme  Court  were  to  uphold  this  bill,  it 
would  have  to  repudiate  every  decision  ever  made  upon  the  rights  of 
the  States  to  prescribe  qualifications  of  the  voters  from  the  beginning 
of  this  Republic  down  through  the  decision  in  1950  in  the  LassUer  case, 
would  it  not? 

Mr.  Watkins.  As  we  affirmed  on  March  1  of  this  year ;  yes,  sir. 

Senator  Ervin.  The  bill  is  based  upon  the  theory  that  the  Supreme 
Court  is  going  to  throw  upon  the  scrap  heap  every  decision  that  was 
ever  handed  down  on  this  subject  and  is  to  take  and  place  a  construc¬ 
tion  upon  the  words  of  the  second  section  of  the  first  article  of  the 
Constitution  and  the  17  th  amendment  which  those  words  do  not  permit 
to  be  matte ;  does  it  not  ? 

Mr,  Watkins.  Eight,  sir. 

Senator  Ervin,  I  want  to  commend  you  on  the  excellence  of  your 
statement  here,  and  especially  your  pointing  out  the  Coyle  case,  in 
which  the  Court  held  that  the  States  stand  in  this  Union  upon  an 
equality,  and  you  cannot  deprive  one  State  of  its*powers  under  the 
Constitution  and  allow  the  other  States  to  retain  theirs.  That  is 
precisely  what  thisbil>imdertakes  to  do. 
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That  i&  all. 

The  Chairman,  Senator  Hart? 

Senator  Hart*  Mi\  Watkins,  thank  you  for  a  temperate  and  a 
lawyer-like  presentation, 

Mr.  Watkins.  Thank  you,  sir. 

Senator  Hart.  It  is  not  wholly  relevant  to  any  section  of  the  bill, 
but  would  you  explain  to  those  of  us  on  the  committee  who  wonder  at 
it,  the,  to  us,  extraordinarily  low  registration  figures  of  Mississippi, 
what,  it  is  all  about*  how  come?  Why  only  6  or  8  percent  of  the 
eligible  Negroes  are  registered  ? 

Mr.  Watkins.  May  I  ask  the  Senator  from  where  he  gets  the  figure. 
6  or  8  percent? 

Senator  Hart.  If  you  dispute  them,  I  shall  be  glad  to— I  do  not 
mean  that,  no.  I  shall  tell  you  where,  but  we  think  and  would  welcome 
information  from  you  to  make  more  accurate,  we  think  these  are  the 
most  accurate  figures  that  are  available. 

In  the  case  of  Mississippi,  the  figures  that  I  refer  to  now,  which  I 
shall  put  in  the  record  so  that  you  can,  if  you  would  like  to,  correct 
the  record  to  clarify  these  figures  when  you  get  back  if  you  have  & 
chance - 

He  Chairman,  Where  are  they  from  ? 

Senator  Hart,  Let  me  get  them  in  so  he  can  correct  them  if  he  would 
feel  more  comfortable. 

W&  have  here  from  the  Information  Center  of  the  U.S.  Commission 
on  Cavil  Eights,  dated  March  IS),  1065,  a  number  of  tables  which  give 
the  registration  figures  by  State  and  county  in  several  States,  and  a 
number  of  counties*  In  the  instance  of  Mississippi,  the  figures  show 
that  there  is  a  white  voting  age  population  of  748^86,  of  whom 
525,000  are  registered,  a  percentage  of  70*2,  There  is  a  nonwhite  popu¬ 
lation  of  422,256,  of  whom  28,600  are  registered,  a  percentage  of  6*7, 
Now,  let  me  make  dear  that  these  are  not  official  figures  from  the 
State  of  Mississippi* 

The  Chairman.  What  did  the  Attorney  General  of  the  United 

States  say  about  these  figures  ?  If  I  remember  correctly - 

Senator  Hart.  He  said  they  were  the  best  available,  but  the  Cotth 
mission  itself  said  that  some  were  projections. 

Mr.  Watkins.  Yes,  but£— 

The  Chairman.  W ait  a  minute,  I  want  the  record  to  show  this*  If 
I  remember  correctly,  the  Attorney  General  of  the  United  States  testi¬ 
fied  that  the  figures  of  the  Civil  Eights  Commission  were  unreliable 
and  ho  would  not  act  upon  them.  That  is  the  testimony  before  this 
committee. 

Am  I  right,  Senator  Ervin? 

Senator  Ervin.  That  is  substantially  my  recollection. 

Senator  Hart.  If  you  put  in  the  word  ^substantially  ”  we  would  all 
agree  that  there  was  a  comment  made  by  the  Attorney  General. 

The  Chairman.  It  was  his  testimony. 

Senator  Hart.  We  are  not  trying  to  crucify  anybody  falsely.  We 
would  like  your  figures. 

Mr.  Watkins.  I  know  that,  Senator.  But  the  reason  I  questioned 
the  source  of  your  figures,  I  do  not  think  the  Civil  Rights  Commission 
nor  anybody  in  Mississippi— I  do  not  think  there  are  figures  from 
which  any  man  can  say  the  number  of  qualified  registered  Negroes 
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there  are  in  Mississippi  ?  for  a  very  simple  reason.  The  race  of  a 
registrant  cannot  be  shown  on  the  registration  books  in  Mississippi. 

Senator,  we  do  not  show  the  race  of  a  registrant.  It  is  contrary 
to  law  for  the  race  of  a  registrant  to  be  shown* 

The  Chairman.  Was  that  a  U.S*  Supreme  Court  order  ? 

Mr*  Watkins*  A  district  court  in  Georgia,  in  the  case  of  United 
States  V.  R aine&,  in  189  Fed,  Sup.  121,  held  that  it  was  contrary  to  law 
to  show  the  race  of  a  registrant. 

Now,  that  has  been  statutory  law  in  Mississippi,  at  least  as  far  back 
as  I960. 

So  do  not  misunderstand  me,  Senator,  3  am  not  dodging  the 
cpiestion  that  I  know  the  registration  of  our  colored  citizens  is  low 
in  Mississippi*  I  know  it  is  low*  What  I  am  saying  is  that  I  do  not 
think  the  Commission  or  anybody  else  can  say  it  is  6,1  percent.  I  do 
not  think  anybody  knows  exactly  what  it  is. 

Senator  Hart.  Is  it  about  that  ? 

Mr.  Watkins,  No,  sir;  I  would  take  issue  with  that*  For  in¬ 
stance — 

Senator  Hart*  Well,  define  it  to  be  about  10  percent  one  way  or  the 
other. 

The  Chairman.  Let  him  finish  his  answer, 

Mr.  Watkins,  In  my  county,  Hinds  County,  Jackson,  Miss.,  there 
are  many,  many  wards  which  we  know  the  votes  in  those  wards  are 
colored  votes,  or  practically  all  colored  votes*  because  they  are  located 
in  areas  where  only  colored  people  live.  Now,  those  wards  turn  in 
enough  vote  to  indicate  to  me  that  approximately  a  fifth  of  the  voters 
in  our  county  are  colored  voters. 

Now,  that  would  be  20  percent  rather  than  6  percent,  I  cannot  say 
that  is  accurate.  I  do  not  offer  it  as  anything  but  the  barest  of 
estimates. 

Senator  Hart*  I  think  this  tends,  though,  to  show  that  you  can  give 
tis  an  answer  that  is  reliable  within  an  average  range,  because  the 
county  of  which  you  speak  is  shown  to  have,  by  the  Civil  Eights  Com¬ 
mission  figures,  15,5  percent  of  its  Negroes  registered,  and  you  esti¬ 
mated  20.  So  I  ask  you  now  with  respect  to  the  State,  how  about  that 
6,5  percent?  Is  it  about  the  same? 

Mr.  Watkins.  Senator,  I  could  neither  admit  nor  deny.  I  think  it 
is  low,  I  think  there  are  more  of  our  colored  people  voting  than  that. 
I  cannot  sit  here  and  tell  you  it  is  wroing.  What  I  am  saying  is  I  do 
not  think  anybody  knows* 

You  cannot  know,  with  5  years  of  registration  where  records  do  not 
indicate  whether  a  registrant  is  white  or  colored* 

The  Chairman.  The  Attorney  General  of  the  United  States  testi¬ 
fied  that  checks  had  been  made.  He  certainly  took  issue  with  those 
figures  of  the  Civil  Rights  Commission,  not  only  those  figures  but  all 
the  figures  of  the  Civil  Rights  Commission,  said  that  they  were  un¬ 
reliable  and  he  would  not  act  upon  them* 

Senator  Hart.  The  record  will  reflect  what  the  Attorney  General 
stated. 

The  Chairman.  That  is  right,  but  that  is  what*  he  said. 

Senator  Hart,  Our  chairman,  I  am  sure,  would  help  the  committee 
if  he  would  Jnrive  uajiis  estimate  of  the  percentage  of  Negroes  regis¬ 
tered  in  Mississippi. 
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The  Chairman*  Frankly,  I  do  not  know. 

Senator  Hart.  Even  in  your  home  county  ? 

Well,  if  wo  had  better  figures,  every  one  of  us  on  this  committee 
would  welcome  them. 

Mr*  Watkins*  I  realize  that. 

Senator  IIaut*  The  best  figures  I  know  now  show  that  6.7  percent, 
was  it,  of  a  Negro  population  of  an  age  eligible  to  be  registered  are 
registered  in  Mississippi  as  against  70*2  white^  I  commend  the  per¬ 
centage  of  the  white  registration,  because  it  is  higher  than  many  other 
States*  But  I  would  suspect  that  the  6*7  is  lower  than  any  State  in  the 
Union* 

Mr.  Watkins*  I  would  not  know,  sir* 

The  Chairman*  The  Senator  asked  me  a  question  about  my  county* 
I  live  in  a  county  that  is  70  miles  long.  The  aim  of  the  county  where 
I  live  lias  a  big  N^gro  vote*  How  many  I  could  not  estimate* 

Senator  Hart.  Is  that  Sunflower  County ! 

The  Chairman*  That  is  correct,  but  I  cannot  pass  on  some  50  pre¬ 
cincts,  60  miles  from  my  home*  Frankly,  I  do  not  know* 

Senator  Hart*  Well,  then,  the  report  prepared  by  the  Civil  Rights 
Commission  showed  that  in  that  county,  80*6  percent  of  the  wmtes 
are  registered  and  1 A  non  whites* 

The  Chairman*  I  saw  a  projection  made  by  a  State  Senator  that 
showed  50  percent  of  the  whites  in  that  county  were  registered,  50  per¬ 
cent  above  21  years  of  age*  He  made  an  analysis  of  the  county*  It 
was  our  State  Senator,  lie  showed  the  colored  population,  there  was 
a  big  Negro  vote  there.  How  much  it  is,  I  do  not  know*  It  all  goes 
back  that  there  is  something  to  what  the  Attorney  General  said,  that 
the  figures  of  the  Civil  Rights  Commission  are  not  trustworthy  and, 
as  Attorney  General  of  the  United  States,  he  cannot  act  on  those 
figures. 

Senator  Ervin*  I  hate  to  tell  you  this,  but  you  take  the  word  back 
down  to  Mississippi  to  register  a  lot  of  people  and  it  is  not  going  to 
do  any  good*  North  Carolina  has  76  percent  of  its  people  registered* 
There  are  1Z  States  that  I  have  been  able  to  get  a  record  on  which 
have  less  registration  than  North  Carolina  and  the  act  does  not 
apply  to  them*  One  of  *the  States  is  Michigan*  North  Carolina  has 
76  percent  of  its  adult  population  registered*  Michigan  has  only  72 
percent. 

Senator  Hart*  That  is  why  I  was  so  careful  to  commend  you* 

The  Chairman*  I  would  like  to  comment  again  on  my  friend’s  fig¬ 
ures  that  they  were  furnished  to  the  Civil  Rights  Commission  by  the 
Southern  Regional  Council  What  they  know  about  it,  I  do  not  know, 
except  I  know  that  they  are  an  arm  of  the  old  Southern  Conference 
of  Human  Welfare,  which  has  been  cited  as  to  what  kind  of  an  orga¬ 
nization  it  is* 

Mr.  Watkins*  Senator,  your  question  was  intended  to  ask  me  was 
not  our  registration  of  colored  people  low.  It  is  low*  I  know  that* 

Senator  Hart,  I  am  not  asking  you  to  make  an  assumption  or  accept 
an  assumption.  But  let  us  assume  that  the  percentage  of  Negroes 
registered  in  Mississippi  is  6-10  percent.  These  figures  show  6*7* 
Assume  that*  'What  is  the  reason  ?  Why,  over  these  years,  has  this 
developed  ? 
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Mr,  Watkins*  Senator*  you  would  have  to*  I  believe*  spend  some 
time  in  Mississippi  to  realize  this*  but  that  is  90  percent  apathy*  I 
am  not  saying  there  have  not  been  instances  of  discrimination.  I 
know  that  there  have  been.  X  know  that  there  are  some  counties  that 
have  discriminated  far  more  than  they  should  have  in  Mississippi. 

But  take  the  State’s  82  counties  up  one  side  and  down  the  other. 
It  is  apathy  pure  and  simple,  I  know*  because  in  my  county*  there 
has  never  been  any  difficulty  with  a  Negro  registering  when  he  wanted 
to.  Yet  we  have  never  had  anything  comparable  to  the  white  regis¬ 
tration. 

I  think  it  is  the  same  thing  that  Attorney  General  Katzenbach 
said,  explaining  the  low  registration  in  the  District  of  Columbia.  I 
think  it  is  apathy. 

You  cannot  make  a  man  register.  It  is  not  against  the  law  not  to 
register.  Some  people  with  some  might,  good  intentions  came  to  my 
State  and  stayed  practically  a  year,  their  purpose  being  to  help  got 
the  Negroes  registered.  I  think  they  did  get  quite  a  few  of  them 
registered. 

But  those  people,  with  the  best  of  intentions,  had  an  awfully  hard 
time  drumming  up  a  crowd,  if  you  will  pardon  the  expression.  They 
had  an  awfully  hard  time  getting  people.  They  were  not  interested 
in  going  to  the  courthouse  and  registering.  That  was  way  down  on 
their  list  of  problems  as  far  as  they  were  concerned. 

Senator  Hart,  Is  it  possible  that  the  apathy  was  caused  in  part, 
at  least,  by  what  I  understand  to  be  a  fact,  that  some  of  their  Negro 
colleagues  who  were  graduates  of  colleges,  had  not  been  able  to  pass 
the  literacy  test? 

Mr.  Watkins.  I  am  sure  that  in  c  unties  where  that  has  happened, 
that  did  discourage  others  from  going.  But  what  I.  am  saying  to  you, 
Senator,  is  this:  that  in  comities  where  I  know  that  did  not  occur 
and.  that  that  has  not  been  a  deterrent,  still  you  did  not  have  any  large 
percentage  of  your  Negroes  going.  So  I  do  not  think  that  accounts 
for  the  actions  through  Mississippi  of  a  surge  of  colored  citizens  going 
and  asking  to  be  registered  to  vote. 

Senator  Kennedy.  Mot  I  ask  you  why  you  feel  that  the  Negroes 
are  more  apathetic  than  whites? 

Mr.  Watkins.  I  really  cannot  answer  that,  Senator,  I  do  not 
know-  They  have  tended  through  the  years  in  the  South,  particu¬ 
larly  in  the  rural  South*  to  have  different  interests  from  the  whites. 
For  instance,  I  was  raised— my  playmates  were  young  Negroes  when 
I  was  a  boy.  The  white  boys  would  be  more  interested  in  baseball, 
in  football ;  the  Negro  boys  would  be  much  more  interested  in  hunting 
and  fishing.  The  desires  of  the  people  just  run  in  different  lines. 

Sen  ator  Hart.  But  now  that  a  Negro  boy^knows  that  there  is  not 
a  color  line  in  either  football  or  baseball  to  prevent  him,  is  there  not 
a  change  in  attitude  ? 

Mr.  Watkins,  I  do  not  know  what  the  Senator  means  by  a  change 
in  attitude. 

Senator  Hart.  Well*  the  door  is  no  longer  shut  .to  them  as  it  was 
when  you  were  a  boy.  Broad  economic  opportunities  are  open  to  the 
Negro  athlete  today.  Has  there  not  been  any  change  in  that  attitude? 

Mr,  Watkins.  Do  not  misunderstand  me.  There  was  the  sports 
available  to  them  the®.  What  I  am  saying  is  they  preferred  things  ~ 
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differently  from  what  moat  of  tlie  white  boys  did*  Why  that  differ¬ 
ence  exists,  I  do  not  know. 

The  Chairman.  Did  you  ever  see  white  boys  playing  ball  with  the 
Negroes?  The  implication  is  that  they  were  oar  red  from  it. 

Mr,  Watkins.  No;  I  have  seen,  them  quite  often  playing  together. 
What  I  am  saying  is  that  the  interest  of  the  colored  boy  usually  ran  in 
a  different  direction  from  the  white  hoy’s. 

Senator  Hadt*  To  clarify,  if  I  could,  my  question;  I  was  not  im¬ 
ply*1®  that  the  Negro  boys  and  white  boys  in  the  South  did  not  play 
together*  I  was  not  implying,  I  was  stating  a  fact  that  whatever 
the  Negroes’  skill  in  those  days,  no  big-league  ball  club  was  going  to 
sign  him  up.  And  indeed,  opportunities  in  professional  football  were 
very  limited. 

This  has  changed  now,  I  was  curious  whether,  since  the  door  has 
been  opened,  this  characteristic  might  not  have  changed  in  the  younger 
Negro  down  South*  It  is  going  to  change  entirely  if  we  open  the 
courthouse  door  to  make  the  trip  across  the  street  safe.  Should  there 
not  be  a  change  in  attitude  there,  too? 

Mr.  Watkins.  Senator,  I  cannot  answer  your  question,  because  I  do 
not  know  the  answer.  But  let  me  say  this ;  The  situation  in  the  so-1 
called  deep  Southern  States,  the  Deep  South,  is  not,  in  my  opinion, 
anything  like  as  bad  or  as  critical  as  the  rest  of  the  Nation  has  been 
led  to  believe  by  much-publicized  particular  events.  Nor  do  I  think 
that  the  southern  colored  man  is  as  desirous  of  the  help  that  you  are 
attempting  to  give  him  by  this  bill  as  you  believe,  or  as  many  people 
over  the  country  believe. 

Let  me  say  this :  If  you  want  to  accomplish  the  goal,  and  I  think 
you  do,  and  if  it  is  a  desirable  goal  to  encourage  large  percentages  of 
both,  races  to  vote,  and  that  is  probably  a  desirable  result,  it  can  be 
done  in  one  of  two  ways  without  absolutely  breaking  the  back  of  the 
Constitution  of  the  United  States  in  the  hope  that  the  Supreme  Court 
will  sustain  anything  that  this  Congress  passes. 

First,  you  can  do  it  either  by  fOing  one  suit  against  each  of  these 
five  States — you  have  already  done  it  against  Louisiana.  Louisiana 
has  a  final  judgement  against  it,  taking  out  its  literacy  requirement  as 
an  illegal  requirement.  NoWj  the  same  may  very  well  happen  to 
Mississippi’s  requirement;'  Mississippi  requires  an  interpretation  of 
section  of  the  Constitution.  That  may  veiy  well  be  taken  out  by  the 
courts.  The  suit  against  Mississippi  is  in  the  court  now. 

But  one  suit  against  five  or  six  States  could  cure  what  you  are  tiying 
to  cure  in  an  indirect  statistical,  complicated  bill  here,  which  really 
does  injury  to  the  Constitution,  If  you  do  not  want  to  do  it  by  filing 
five  suits,  and  and  that  is  not  too  much,  I  do  not  think,  of  a  "burden 
for  the  U.S.  Government*  But  if  you  do  not  want  to  do  it  that  way, 
let  us  do  it,  by  a  simple  amendment,"  just  as  you  did  in  the  24th  amend¬ 
ment. 

Senator  Kennedy,  Jusl  on  that  question,  could  I  ask  you,  Has  there 
been  an  increase  in  the  number  of  Negroes  who  registered  after  pas¬ 
sage  of  the  24th  amendment  V , . 

Mr*  Watkins.  Senator,  I  cannot  answer  your  question*  I  do  not 
know  whether  there  has  or  has  not* 

Now,  the  24th  amendment,  as  yoq  well  know,  applies  only  to  Federal 
elections. 
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Senator  Kennedy*  That  is  right* 

.  Mr*  Watkins*  To  vote  in  my  State*  you  still,  in  State  elections*  have 
to  have  your  poll  tan  requirements* 

Senator  Kennedy.  I  understand  that*  but  I  want  to  know  whether 
there  has  been  an  increase  in  the  number  of  Negroes  that  have  been 
registered  in  order  to  vote  in  Federal  elections. 

Mr.  Watkins.  I  do  not  know,  sir,  whether  there  have  or  have  not* 

Senator  Ervin*  I  would  be  interested  in  an  explanation  of  the  reg¬ 
istration  in  the  District  of  Columbia,  in  the  shadow  of  the  Capitol* 
where  they  have  a  heavier  Negro  population  than  they  do  in  Missis¬ 
sippi,  and  everybody  was  urging  them,  to  go  out  and  vote,  where  they 
have  175,000  people  of  voting  age  population  and  only  67^200,  or  38.4 
percent,  went  out  and  voted*  Slaybe  if  somebody  explained  that  to 
us,  they  could  explain  why  there  is  apathy  in  Mississippi* 

Mr,  Watkins.  I  think  you  are  right,  Senator.  I  think  that  same 
apathy  is  applicable  anywhere*  I  am  sure  that  is  the  answer  to  60 
percent  of  the  trouble  in  the  Southern  States* 

Senator  Ervin*  You  have  a  one-party  system  in  Mississippi,  do 
you  not? 

Mr*  Watkins*  Yes,  sir. 

Senator  Ervin.  How  many  counties  dp  you  have  in  Mississippi? 

Mr.  Watkins.  Eighty-two, 

Senator  Ervin,  Hgw  many  of  those  counties  have  Republicans 
running  on  the  county  ticket  ? 

Mr,  Watkins,  The  last  time,  about  three  or  four. 

Tho  Citairiia n*  Was  it  three  or  four  where  there  was  a  Republican 
on  the  ticket,  or  was  it  a  complete  Republican  ticket? 

Mr,  Watkins,  They  would  nave  one  officer  in  two  or  three  comities* 
They  have  not  run  a  complete  ticket  in  any  county. 

Senator  Ervin*  Do  you  know  of  any  county  elections  where  the 
candidates  are  raising  any  Cain  or  spending  a  lot  of  time  and  energy 
hauling  people  out  to  the  polls  when  all  they  need  is  one  vote  to 
elected  t 

Mr.  Watkinst  No,  sir*  I  was  amused  at  their  selecting  the  general 
election  in  those  States.  Practically  every  election  is  decided  in  the 
primaries*  The  voting  on  the  general  election  is  just  perfunctory. 

Senator  Kennedy*  Mr*  Attorney  General,  on  that  very  account,  that 
it  is  a  one- party  State,  who  carried  it  in  the  national  election? 

Mr*  Watkins.  This  last  national  election  ? 

Senator  Kennedy*  Yes, 

Mr,  Watkins*  It  went  overwhelmingly,  for  Mr.  Goldwater*  I  think 
he  got  87  percent  of  the  vote  in  Mississippi. 

Senator  Kennedy,  Then  you  would  not  classify  it  as  a  strictly  one- 
party  State?  f 

Mr*  Watkins.  I  think  I  would,  Senator.  That  is  the  first  time  it 
has  happened  since  the  Civil  War  in  Mississippi,  I  still  think  that 
Mississippi  an  s  were  being  consistent  in  that  vote.  They  were  voting 
conservative. 

The  Chairman*  How  many  county  officers  have  the  Republicans 
got  in  Mississippi  ? 

Mr*  Watkins.  How  many  county  officers?  1 

The  Chairman,  yes,  sir. 
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Hr.  Watkins.  I  know  of  no  county  officer*  unless  it  is  a  county  at¬ 
torney  in  Lowndes  County  in  Mississippi. 

The  Chairman.  He  did  not  run  as  a Republican^  did  he  ?  He  joined 
after  he  got  elected. 

Mr.  Watkins.  I  think  lie  was  elected  and  then  switched  parties. 

We  have  two  representatives  in  our  State  legislature  who  are 
Republicans, 

The  Chairman.  Certainly  it  is  a  one-party  State.  . 

Mr.  Watkins.  Yes,  sir. 

The  Chairman.  Now,  Mr.  Watkins,  Mississippi  is  rural  State, 
is  it  not? 

Mr,  Watkins.  Yes*  sir. 

The  Chairman.  Probably  the  most  rural  State  in  the  United  States, 
is  it  not? 

Mr.  Watkins,  Yes,  sir.*1 

The  Chairman.  And  there  is  apathy  there.  Is  there  any  difference 
between  the  apathy  to  voting  in  Mississippi  than  in  any  other  State 
in  the  Union  of  a  rural  nature? 

'Mr.  Watkins.  Not  that  I  know  of. 

The  Chairman.  The  Attorney  General  was  critical  that  in  the  presi¬ 
dential  election  (33  percent  of  the  people  voted  in  1964,  That  is  one 
of  the  reasons  he  urges  this  bill.  The  real  election  is  the  Democratic 
primary,  is  it  not? 

Mr.  Watkins.  Yes,  sir. 

The  Chairman,  Now,  in  1964,  you  had  a  Senator,  a  Congressman, 
and  a  presidential  ticket  for  that  election?  Is  that  not  right? 

Mr,  Watkins.  Yes*  sir. 

The  Chairman,  And  you  know  that  as  a  matter  of  fact,  the  ones 
that  get  the  vote  out  is  when  tfhe  county  board  is  running? 

Mr,  Watkins.  The  board  of  supervisors,  yes. 

The  Chairman.  And  tliat  election  was  run  the  year  before? 

Mr,  Watkins.  Yes. 

The  Chairman.  Is  not  the  real  test  of  how  many  votes  there  would 
be  in  the  Democratic  primary  when  the  State  officers  and  the  county 
officers  are  running? 

Mr.  Watkins.  That  \^ould  be  the  only  true  test,  Mr.  Chairman. 

The  Chairman,  And  that  shows  a  mucli  higher  percentage  voting, 
does  it  not? 

Mr,  Watkins,  Right,  sir. 

The  Chairman.  I  am  going  to  put  those  figures  in  the  record  before 
the  hearing  is  closed,  +  , 

Are  there  any  further  questions? 

Senator  Kennedy.  Just  in  relating  back  to  some  figures  that  have 
been  questioned  by  members  of  this  committee,  the  civil  rights  figures, 
I  think  that  in  talking  about  rural  areas - 

The  Chairman.  State  who  furnished  those  figures. 

Senator  Kennedy.  The  U.S.  Commission  on  Civil  Rights. 

The  Chairman,  Where  did  they  get  them? 

Senator  Kennedy.  They  say  that  in  general*  the  use  of  the  1960 
population - 

The  Chairman.  Prom  Mississippi,  now. 

Senator  IOinnedy.  I  was  not  gbmg  to  refer  to  Mississippi. 

The  Chairman.  Oh,  that  is  allTight. 


686 


VOTING  RIGHTS 


Senator  Kennedy.  Just  in  considering  the  rural  areas*  looking 
these  figures  over?  it  seems  that  the  State  that  had  the  highest  per¬ 
centage  in  1964  m  voting*  76.8,  was  Minnesota.  The  next  State, 
rather,  the  highest  was  probably  Utah,  which  was  76,9:  Minnesota. 
76.8 ;  West  Virginia,  76.2 ;  Idaho,  75.8. 

Those  are  the  five  States,  and  Wyoming,  73*2.  Those  States  have 
the  highest  percentages  voting,  and  I  consider  them  certainly  more 
rural  than  industrial. 

The  Chairman.  And  yes,  hut  when  they  are  electing  county  and 
State  officers  in  the  same  election  ?  I  said  that  is  what  gets  the  vote 
out. 

Senator  Ervin.  Also,  the  margin  between  the  Democratic  and  Re¬ 
publican  Parties  in  those  States  is  razor  edge  thin, - 

Senator  Kennedy.  But  th<w  ate  rural  areas, 

t 1  want  to  commend  you,  ftur.  Attorney  General,  for  your  presents* 
tion  and  the  demeanor  with  which  you  have  demonstrated  your  case 
here  today.  I  think  it  has  been  most  responsible  and  helpful.  I  only 
want  to  say  that  coming  from  a  State  that  is  proud  o  i  its  tradi¬ 
tions  in  the  whole  era  of  civil  rights,  I  am  the  first  one  to  agree 
with  many  of  my  brothers  that  there  are  areas  of  discrimination  in  all 
parts  of  the  country,  I  certainly  do  not  feel  that  any  of  us — I  hope 
that  you  will  understand — feel  that  we  are  suggesting  by  the  thrust 
of  our  questions  that  we  are  trying  to  separate  or  identify  any  par¬ 
ticular  individual  or  question  their  good  faith  on  this  matter.  I 
want  to  commend  you  for  your  testimony. 

Mr,  Watkins,  Thank  you,  ^  I  appreciate  it  very  much, 

Senator  Kennedy,  Mr.  Chairman,  could  I  insert  in  the  record,  just 
before  our  next  witness  a  brief  statement.  It  has  been  stated  on  many 
occasions  before  this  committee  that  Massachusetts  was  the  birth¬ 
place  of  the  separate  but  equal  doctrine  in  the  case  of  Roberts  v.  The 
City  of  Boston ,  decided  in  1850.  Admittedly  this  doctrine  was  stated 
in  a  case  involving  the  public  schools  of  Boston,  It  should  be  noted 
that  in  the  year  of  that  unfortunate  decision,  Negro  children  were 
indiscriminately  admitted  to  the  public  schools  of  New  Bedford, 
Nantucket,  ana  Salem,  Mass, 

Moreover,  for  the  record,  I  want  to  make  it  clear  that  the  State  of 
Massachusetts  passed  a  law  in  1855, 5  years  after  that  decision,  which 
stated — ■ 

In  determining  the  qualifications  of  scholars  to  be  admitted  In  any  of  the 
public  schools,  no  distinction  should  be  made  on  account  of  race,  color,  or 
religious  opinions. 

In  discussing  the  history  of  racial  segregation,  it  is  also  important 
to  point  out  that  Massachusetts  was  the  first  State  legislature  to  abol¬ 
ish  the  practice  of  separation  of  races  in  the  schools,  before  the  Civil 
War.  This  question  has  been  raised  a  number  of  different  times  by 
the  members  of  this  committee,  and  by  some  who  have  testified.  I 
would  appreciate  it  if  the  record  could  show  this  response  after  the 
appearance  of  Mr.  Bloch,  who  was  the  first  to  point  it  out. 

The  Chairman.  Yes*  it  will  be  included. 

The  Chair  would  like  to  state  that  Mr.  Watkins  has  made  a  very 
outstanding  statement,  one  of'  the  greatest  that  I  have  heard  since 
I  have  been  a  member  of  this  committee.  I  think  it  has  been  very 
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helpful  to  the  committee  and  to  the  Senate  in  consideration  of  this 
bill 

(The  complete  statement  of  Mr,  Watkins  follows :) 

Statement  op  Thomas  H.  “Watkins,  Attorney  at  Law 

It  Is  a  privilege  and  an  honor  to  be  permitted  to  appear  before  this  committee. 
I  am  here  at  the  request  of  Governor  Johnson,  Senator  Eastland,  and  Senator 
Stemits  of  Mississippi,  and  my  purpose  la  to  defend  the  Constitution  of  the 
United  States* 

In  destroying  the  constitutional  righto  of  Mississippi  and  other  States  to 
use  literacy  test a  as  a  qualification  of  the  privilege  of  voting,  S,  1504  consti¬ 
tutes  an  undisguised  frontal  assault  on  the  Constitution,  as  interpreted  by  the 
Supreme  Court  of  the  United  States  for  more  than  100  years.  This  bill  flies 
squarely  to  the  face  of  the  same  Constitution  that  every  U*S,  Senator  has 
taken  an  oath  to  uphold* 

The  very  first  article  of  that  Constitution  authorizes  the  individual  States  to 
decide  the  qualifications  of  voters  in  both  Federal  and  State  elections,  subject 
only  to  the  proviso  that  whoever  Is  deemed  qualified  to  vote  for  41  the  most  nu¬ 
merous  branch  of  the  State  legislature'1  1s  automatically  qualified  to  vote  to 
Federal  elections* 

Making  this  a  State  function  was  no  casual  decision*  At  the  time  of  the 
adoption  of  the  Constitution,  there  was  wide  divergence  of  opinion  among  the 
States  aa  to  what  should  be  the  voting  qualifications  of  their  respective  citi¬ 
zens*  New  Hampshire  permitted  only  male  inhabitants  21  years  of  age  who 
we  to  not  paupers  to  vote,  Massachusetts  limited  the  privilege  of  voting  to 
male  inhabitants  21  years  of  age  who  had  an  estate  of  the  value  of  £60*  Con¬ 
necticut  permitted  only  those  to  vote  who  had  “maturity  In  years,  quiet  and 
peaceful  behavior,  a  civil  conversation,  and  forty  shillings  freehold  or  forty 
pounds  personal  estate,”  New  Yorfc  limited  the  privilege  of  voting  to  male 
inhabitants  of  fnll  age*  possession  of  a  freehold  of  the  value  of  £20  within  the 
county  and  had  actually  paid  taxes  to  the  State.  Pennsylvania  permitted  only 
freemen  who  paid  taxes  to  vote.  Maryland  limited  the  privilege  of  voting  to 
freemen  who  were  property  owners.  North  Carolina  allowed  only  those  to 
vote  who  were  freemen  21  years  of  age  who  owned  ISO  acres  of  laud  to  vote, 
South  Carolina  limited  voting  to  free  white  men  who  owned  50  acres  of  land. 
Minor  v*  Jfappersett  (21  Wall  162*  21  L.  Ed.  627). 

Recognizing  that  each  should  reserve  the  right  to  say  which  of  its  citizens 
could  exercise  the  privilege  of  voting,  the  Constitution  left  the  fixing  of  voting 
qualifications  to  the  States  and  provided  in  section  2  of  article  I  that  to  ehoosn 
tog  Representatives  for  Congress  “The  electors  in  each  State  shall  have  tho 
qualifications  requisite  for  electors  of  the  most  numerous  branch  of  the  State 
legislature*” 

This  provision  met  with  the  complete  approval  of  the  delegates.  According  to 
James  Madison's  “Journal  of  the  Constitutional  Convention  ”  the  only  dissension 
arose  when  Gouverneur  Morris  proposed  that  all  electors  be  required  to  be  free¬ 
holders*  This  suggestion  waa  rejected  on  the  theory  that  the  States  were  the 
best  judges  of  the  circumstances  and  temper  of  their  own  people. 

During  the  Constitutional  Convention  the  question  of  Federal  control  over 
qualifications  of  electors  arose,  Both  George  Mason  and  James  Madison  ex¬ 
pressed  the  view  that  this  would  bo  a  dangerous  power  in  the  hands  of  the  Na¬ 
tional  Legislature* 

The  section  was  unanimously  approved  by  the  Convention  on  August  8,  1787* 
During  the  campaign  for  ratification  of  the  Constitution,  this  section  was  strongly 
supported  to  “the  Federalist  Papers.” 

Article  II,  section  1,  paragraph  2*  concerning  the  mode  of  choosing  electors  for 
President  and  Vice  President,  is  clear  and  concise :  “Each  State  shall  appoint,  in 
such  manner  as  the  legislature  thereof  may  direct,  a  number  of  electors,  equal  to 
the  whole  number  of  Senators  and  Representatives  to  which  the  State  may  be  en¬ 
titled  to  the  Congress  *  * 

There  can  be  no  doubt  that  the  framers  of  the  Constitution  Intended  that  the 
entire  process  of  choosing  electors  was  to  remain  In.  the  hands  of  the  States- 
This  was  clearly  followed  by  adoption  of  the  Oih  and  10th  amendments  reserving 
unto  the  States  and  unto  the  people  all  powers  and  rights  not  delegated  to  tho 
United  States  by  the  Constitution. 
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A  literacy  test  as  ft  qualification  for  voting  was  adopted  by  Connecticut  iu  1855 
and  by  Massachusetts  In  1857. 

But  proponents  of  this  bill  will  say  that  all  of  this  was  prior  to  the  adoption 
of  the  15th  amendment  under  which  they  claim  the  power  to  establish  voter 
quallfica tkms  in  some  of  the  States  Does  tlie  15th  amendment  give  Congress 
any  such  power?  Clearly,  It  does  not. 

The  fact  that  the  15th  amendment  was  not  intended  to  take  from  the  States  tire 
exclusive  right  to  fix  voting  Qualifications  is  shown  by  the  fact  that  the  17th 
amendment,  adopted  many  years  la  ter  ,  contains  the  identical  language  originally 
used  In  section  2  of  article  I  of  the  Constitution : 

“The  electors  In  each  State  shall  have  the  qualifications  requisite  for  electors 
of  the  most  numerous  branch  of  the  State  legislatures.” 

The  15th  amendment  does  prohibit  any  State  from  using  race  or  color  as  a 
prerequisite  for  qualifying  to  votft  Congress  has  the  authority  to  enforce  this 
amendment  by  appropriate  legislation.  Congress  can  make  it  a  criminal  offense 
to  deny  the  right  to  vote  because  of  race  or  color,  and  Congress  can  Ak  the 
penalties  for  Its  violation.  It  has  done  so.  Congress  can  provide  for  injunctive 
relief  against  States  violating  this  constitutional  provision.  It  has  done  no. 
Congress  can  authorize  suits  to  be  flted  by  the  United  States  to  enforce  the  15th 
amendment,  and  Congress  may  give  jurisdiction  of  .such  actions  to  three- judge 
courts.  It  has  done  so. 

The  15th  amendment  did  not  give  Congress  the  power  to  prohibit  discrimi¬ 
nation  on  grounds  of  education.  This  biU,  In  seeking  to  abolish  literacy  tests, 
does  just  that.  After  the  15th  amendment  had  been  passed  by  the  House, 
the  Senate  amended  it  to  add  prohibitions  against  discrimination  on  grounds 
of  education.  This  amendment  was  defeated  in  the  House,  and  the  15th  amend* 
ment  ultimately  passed  In  its  present  form,  prohibiting  only  discrimination 
because  of  race  or  color.  In  other  words,  those  who  framed  the  15th  amend¬ 
ment  specifically  refused  to  give  Congress  the  power  to  do  that  which  S.  1504 
seeks,  the  elimination  of  literacy  or  educational  requirements  as  qualifications 
for  voters. 

It  is  clear  that  Congress  and  the  States  Intended  the  15th  amendment  to 
mean  exactly  what  it  said*  The  color  of  a  man  cannot  be  a  reason  to  grant 
or  deny  him  the  right  to  vote.  But  all  other  qualifications  are  left  entirely  to 
the  wisdom  of  the  States. 

Mr.  Justice  Story*  in  discussing  the  15th  amendment,  stated  the  correct  rule 
concisely  at  page  710  of  volume  2  of  “Story  on  the  Constitution1'  (1801),  as 
follows : 

‘There  was  no  thought  at  this  time  of  correcting  at  once  and  by  a  single  act 
all  the  inequalities  and  all  the  Injustice  that  might  exist  In  the  suffrage  laws 
of  the  several  States.  There  was  no  thought  or  purpose  of  regulating  By 
amendment,  or  of  conferring  upon  Congress  the  authority  to  regulate,  or  to 
prescribe  qualifications  for,  the  privilege  of  the  ballot." 

The  15th  amendment  does  not  give  the  vote  to  anyone.  It  does  not  alter  in 
any  way  the  provisions  of  article  .1  of  the  Constitution,  which  clearly  reserved 
to  the  States  the  power  to  fix  the  qualifications  of  voters.  In  187C  the  Supreme 
Court  stated  In  Reese  v.  United  States*  S2  XJ.S.  214 : 

“The  15th  amendment  does  not  confer  the  right  of  suffrage  upon  anyone. 
It  prevents  the  States,  or  the  United  States,  however,  from  giving  preference, 
In  this  particular,  to  one  citizen  of  the  United  States  over  another  on  account 
of  race,  color,  or  previous  condition  of  servitude  *  *  *. 

“The  power  of  Congress  to  legislate  at  alt  upon  the  subject  of  voting  at 
State  elections  rests  upon  this  amendment,  and  can  be  exercised  by  providing 
a  punishment  only  when  the  wrongful  refusal  to  deceive  the  vote  of  a  qualified 
elector  at  such  elections  Is  because  of  his  race,  color  or  previous  condition  of 
servitude." 

Other  cases  decided  by  the  Supreme  Court  through  the  years  have  upheld 
this  principle.  Tn  Pope  v.  'Williams,  10ft  U,S.  621  (1004),  the  Court  reaffirmed 
its  earlier  bolding  that  the  States  retained  control  over  suffrage,  even  after 
the  adoption  of  the  15th  amendmeht.  In  that  ease,  the  Court  said : 

“Since  the  15th  amendment  the  whole  control  over  suffrage  and  the  power 
to  regulate  Its  exercise  is  still  left  with  and  retained  pj  the  several  States, 
with  the  single  restriction  that  they  must  not  deny  or  abridge  it  on  account  of 
race,  dolor  or  previous  condition  of  servitude." 

*  *  *  '*  * 
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"The  question  whether  the  conditions  prescribed  by  the  State  might  he  re¬ 
garded  by  others  a  a  reasonable  or  unreasonable  Is  not  a  Federal  owe,” 

In  Qitinn  v.  United  State#,  238  U*S*  347  (1915),  one  of  th£  questions  Involved 
was  whether  the  use  by  a  State  of  a  literacy  test  conflicted  with  the  15th 
amendment  In  that  case  the  Supreme  Court  held  that  the  establishment  of  a 
literacy  test  was  a  valid  exercise  by  a  State  of  a  lawful  power  vested  in  it  and 
was  not  subject  to  supervision. 

This  holding  was  reaffirmed  by  the  Supreme  Court  In  1959  In  Lassiter  V* 
yorth  Hampton  County  Board  of  Ejections,  360  tLS*  45,  which  involved  a 
literacy  test  required  by  the  State  of  North  Carolina*  In  holding  that  a  State 
may  apply  a  literacy  test  to  all  voters,  irrespective  of  race  or  color,  the  Supreme 
Court  recognized  that  the  State  has  the  sole  power  to  determine  the  qualifica¬ 
tions  of  voters,  and  said ; 

"The  States  have  long  bean  held  to  have  broad  powers  to  determine  the 
conditions  under  which  the  right  of  suffrage  may  be  exercised.  Pope  v.  Wit- 
Hams,  193  U*9.  621,  633*  Mason  v.  Missouri,  179  U*S*  328,  335,  absent  of  course 
the  discrimination  which  the  Constitution  condemns*” 

******* 

“Literacy  and  illiteracy  are  neutral  on  race,  creed,  color,  and  sex,  as  reports 
around  the  world  show.  Literacy  and  intelligence  are  obviously  not  synony¬ 
mous*  Illiterate  people  may  be  intelligent  voters*  Yet  In  our  society  where 
newspapers,  periodicals,  books  and  other  printed  matter  canvass  and  debate 
campaign  issues,  a  State  might  conclude  that  only  those  who  are  literate  should 
exercise  the  franchise*  Cf,  FrankHn  v*  Harper,  205  Ga*  779,  55  S,E*  2d  221, 
appeal  dismissed  339  U*S.  946,  It  was  said  last  century  In  Massachusetts  that 
a  literacy  test  was  designed  to  Insure  an  independent  and  intelligent1  exercise 
of  the  right  of  suffrage*  Stone  v.  Smith,  159  Mass.  413-414,  34  N,HJ*  521*  North 
Carolina  agrees*  We  do  not  sit  in  judgment  on  the  wisdom  of  that  policy. 
We  cannot  say,  however,  that  It  is  not  an  allowable  one  measured  by  constitu¬ 
tional  standards." 

In  Williams  v,  Mississippi,  170  U*S,  213*  42  L*  Ed*  1012  (1898)  t  tfie  Supreme 
Court  of  the  United  States  upheld  the  literacy  test  required  by  the  Mississippi 
Constitution,  In  Trudeau  v,  Barnes,  65  F*  2d  563  (1933),  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit  upheld  the  constitutionality  of  the 
Louisiana  literacy  requirement* 

I  respectfully  submit  that  there  is  uo  authority  to  the  contrary*  If  it  is  the 
desire  of  the  people  of  this  country  to  take  from  the  States  the  right  to  require  a 
certain  degree  of  literacy  in  order  to  qualify  to  vote,  this  must  be  accomplished 
by  an  appropriate  amendment  to  the  Constitution*  The  power  of  Congress  in 
this  respect  is  exactly  the  same  as  it  is  with  respect  to  prohibiting  the  require¬ 
ment  by  the  States  of  a  payment  of  a  poll  tax  to  vote  In  Federal  elections*  It 
was  correctly  recognised  that  this  could  be  done  only  by  amending  the  Consti¬ 
tution,  Accordingly,  the  24th  amendment  to  the  Constitution  was  passed  and 
adopted*  -* 

Oil  April  10,  1962,  Hon,  Robert  F*  Kennedy,  Attorney  General  of  the  United 
States,  accompanied  by  Hon*  Burke  Marshall,  Assistant  Attorney  General,  testi¬ 
fied  before  this  committee  with  respect  to  S.  480*  S*  2750,  and  S*  2979*  The 
Attorney  General  supported  only  8*  2750  which  did  not  take  from  the  States  the 
right  to  fix  qualifications  of  voters*  During  that  testimony,  the  Attorney  Gen* 
eral  stated: 

"This  legislation  does  not  set  the  qualifications  of  these  voters*  It  merely  sets 
the  test,  the  testing  of  those  qualifications*  And,  in  my  judgment,  that  Is  clearly 
constitutional* 

"If  we  were  setting  the  qualifications  for  the  Individuals  then*  I  believe  that 
It  would  be  unconstitutional  and  would  require  a  constitutional  amendment” 
(p*  269), 

*  *  *  *  *  *  * 

“I  would  say  that  if  we  came  in  here  and  offered  legislation  that  set  the  quali¬ 
fications  of  the  voters  that  it  would  be  unconstitutional;  not  unconstitutional 

only  under  article  I,  section  4,  but  under  the  14th  and  15th  amendments*  I 
would  agree  with  you  entirely  then,  but  we  are  not  doing  that”  (p,  271). 

*  *  *  *  *,  *  * 

“For  instance,  I  think  that  the  Civil  Rights  Commission  suggested  and  recom¬ 
mended  that  we  do  away  with  all  literacy  tests,  At  least  four  out  of  the  six 
members  did,  and  I  would,  be  opposed  to  that*'  (p*  293)* 
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“I  would  have  grave  doubts  about  the  constitutionality  of  that  particular  piece 
of  legislation  which  abolishes  all  literacy  tests,  as  I  understand  it”  (p  20ft), 
******* 

ill  think  that  a  State,  If  It  determines  that  it  wants  to  use  or  utilize  a  literacy 
test,  should  certainly  be  permitted  to  do  so11  p.  297) . 

It  Is,  therefore,  apparent  that  Attorney  General  Robert  F,  Kennedy,  with  the 
excellent  advice  of  Hon.  Burke  Marshall,  was  of  the  opinion  that  legislation 
which  deprived  the  States  of  the  right  to  use  literacy  tests  as  a  requirement  for 
voting  would  be  unconstitutional  and  that  only  a  constitutional  amendment  could 
make  that  change  In  our  basic  law, 

I  am  astonished  to  find  Attorney  General  Nicholas  Katzenbach  testifying 
directly  to  the  contrary  on  March  18*  1905,  before  Subcommittee  No.  5  of  the 
Committee  on  the  Judiciary  of  the  House  of  Representatives.  The  Attorney 
General  was  also  accompanied  by  Hon.  Burke  Marshall  as  adviser. 

In  an  effort  to  sustain  the  constitutionality  of  the  bill  now  before  this  com¬ 
mittee,  the  Attorney  General  takes  the  position  that  Congress  has  the  same 
power  to  legislate  under  the  15th  amendment  as  it  does  under  the  commerce 
clause,  section  8  of  article  I,  which  provides : 

“The  Congress  shall  have  power  *  *  *  to  regulate  Commerce  with  foreign 
Nations,  and  among  the  several  States,  and  with  the  Indian  Tribes.” 

The  Attorney  General  makes  no  distinction  between  the  unlimited  affirmative 
right  of  Congress  to  legislate  In  the  field  of  commerce  and  Its  very  limited  right 
to  prohibit  the  States  and  the  Federal  Government  from  dl  scrim!  na  ting  in  the 
field  of  voting  because  of  race  or  color  under  the  15th  amendment,  The  Attorney 
General  relies  on  Gibbons  v.  Ogden  {9  Wheat  1),  and  Its  description  of  the  power 
of  Congress  to  regulate  interstate  commerce. 

The  15th  amendment,  like  the  14th  amendment,  merely  prohibits  a  State  from 
discriminating.  In  Ownbey  v.  Morgan  (65  Ik  Ed,  837,  256  U.S.  64),  the  Court 
said i 

“its  function  is  negative,  not  affirmative,  and  It  carries  no  mandate  for 
particular  measures  of  reform,” 

The  Attorney  General  states  that  the  bill  will  deny  the  use  of  “onerous,  vague, 
unfair  tests,  and  devices  enacted  for  the  purpose  of  disenfranchising  Negroes.” 
The  bill,  however,  does  not  use  this  language.  It  prohibits  the  use  of  any  lit* 
eracy  tests.  If  the  bill  prohibited  onerous  vague,  and  unfair  testa  which  tended 
to  disenfranchise  Negroes,  it  would  be  very  much  closer  to  the  power  granted 
Congress  by  the  15th  amendment 

The  Attorney  General  states :  <Tfc  la  only  after  long  experience  with  lesser 
means  and  a  discouraging  record  of  obstruction  and  delay  that  we  resort  to 
more  far-reaching  solutions.”  Noting  that  the  description  of  this  bill  as  "far 
reaching”  Is  an  understatement,  1  respectfully  remind  the  committee  that  the 
bill  was  offered  only  8  months  after  passage  of  title  I  of  the  Civil  Rights  Act 
of  1964  which  granted  broad  new  powers  for  the  enforcement  of  the  15th  amend¬ 
ment.  This  is  much  too  short  a  time  within  which  to  determine  whether  this 
recently  passed  legislation  is  adequate. 

The  Lassiter  case  was  again  cited  with  approval  by  the  Supreme  Court  of 
the  United  States  on  March  1,  1965,  In  Carrington  v.  Rash  (13  L.  Bd.  2d  675)* 

The  classification  of  States  (and/of  political  subdivisions  thereof)  to  which  the 
act  Is  applicable  is  not  a  rational  cldsificatioit,  but  is  discriminatory,  unrealis¬ 
tic ,  arbitrary  and  unreasonable 

This  act  does  not  apply  to  all  States  or  political  subdivisions  but  Is  applicable 
only  to  n  special  class  of  States  or  political  subdivisions.  This  classification  vlo* 
lates  the  5th  amendment  to  the  Constitution.  The  prohibition  against  denial  of 
due  process  of  law  is,  under  this  amendment  applicable  to  the  United  Stated. 
(Bolling  v.  Bharpet  68  L.  Ed.  8&4,  Of,  separate  opinion  Portland  Cement  Co .  v. 
Minnesota,  3 1#.  Ed.  2d  at  427.) 

Moreover,  article  IV,  section  2,  of  the  Constitution  of  the  United  States  pro¬ 
vides:  “The  citizens  of  each  State  shall’ be  entitled  to  all  privileges  and  im¬ 
munities  of  citizens  in  the  several  States.” 

It  16  thoroughly  established  that  any  classification  must  rest  always  upon  some 
difference,  and  this  difference  must  bear  a  reasonable  add  Just  relation  to  the 
purpose  of  the  act  in  respect  to  which  classification  is  proposed. 

The  members  of  the  ejas &  are  determined  by  the  Attorney  General!  based  on, 
findings  of  the  Director  of  the  Census,  either:  (l)  That  leas  than  50  percent 


VOTING  RIGHTS 


691 


of  the  persons  of  voting  age  residing  therein  were  registered  on  November  1, 
1064;  or  (2)  that  less  than  50  percent  of  such  persons  voted  In  the  presidential 
election  of  November  1964* 

This  classification  is  unrealistic,  arbitrary,  anil  unreasonable,  as  well  as  dis¬ 
criminatory.  It  does  not  pretend  to  prevent  discriminatory  use  of  texts  except 
In  approximately  six  States*  Other  States  can  have  and  use  the  teats  as  much 
as  they  please  and  yet  not  be  within  the  class*  One  State  having  only  49  per¬ 
cent  Of  the  persons  of  voting  age  residing  therein  registered  on  November  1, 
1864,  would  come  within  the  act  while  another  State  with  only  GG.l  percent 
of  the  persons  of  voting  age  residing  therein  registered  would  not  come  within 
the  act  regardless  of  the  discrimination  in  that  State* 

The  evil  sought  to  be  avoided  Is  the  discriminatory  use  of  testa,  and  whether 
or  not  50  percent  of  the  residents  were  registered  Is  not  by  any  theory  determi¬ 
native  of  the  discriminatory  use  of  tests.  It  might  be  due  to  apathy  or  a 
failure  on  the  part  of  residents  to  attempt  to  register*  Registration  is  not  re¬ 
quired  and  cannot  be  required* 

In  other  words,  the  basts  for  the  classification  Is  a  conclusive  legislative 
presumption  that  where  50  percent  of  the  residents  of  a  State  or  political  subdi- 
vision  did  not  vote  in  the  presidential  election  of  1904  that  there  had  been  a 
discriminatory  use  of  tests  for  voter  qualification,  while  this  was  not  true  If 
only  51  percent  of  the  residents  voted  In  said  election* 

This  presumption  is  conclusive  in  that  no  section  of  the  act  authorizes  a 
contest  thereof.  The  only  right  of  any  State  to  contest  is  the  right  to  attempt 
to  be  removed  from  the  class,  as  provided  by  section  S(c)t  page  2,  under  the 
Impossible  condition  that  the  State  or  political  subdivision  has  the  burden  of 
proving  that  no  person  acting  under  color  of  law  has  engaged  during  such  period 
(the  10  years  preceding)  in  any  act  or  practice  denying  or  abridging  the  right 
to  vote  for  reasons  of  race  or  color*  No  State  or  political  subdivision  anywhere 
could  so  prove. 

Moreover,  the  class  Is  a  closed  class.  It  permanently  excludes  all  other  States 
or  political  subdivisions  from  ever  coming  within  the  act,  regardless  of  later 
discrimination,  the  determinative  period  being  November  1,  1904*  States  not 
within  the  act  on  that  date  may  proceed  to  use  tests  aT*d  devices  for  voter  quali¬ 
fication  at  will  and  discriminate  in  the  application  thereof  at  will  without  coming 
within  the  class*  The  fact  that  less  than  50  percent  of  the  voters  were  registered 
in  1963  or  in  1965  Is  immaterial  .  Nor  can  any  State  or  political  subdivision 
in  tbe  class  as  of  that  date  be  removed  from  the  class  even  if  thereafter  more 
than  50  percent  of  the  residents  register  or  vote  In  presidential  elections. 

The  Supreme  Court  of  the  United  States  has  very  recently  condemned  this 
type  of  classification  In  McLaughlin  v*  Florida^  IS  L*  Ed*  2d  222.  The  Court 
quoted  with  approval : 

"Classification  'must  always  rest  upon  some  difference  which  bears  a  reason¬ 
able  and  Ju£t  relation  to  the  act  In  respect  to  which  classification  Is  proposed, 
and  can  never  he  made  arbitrarily  and  without  any  such  basis  *  •  *  arbitrary 
selection  can  never  be  Justified  by  calling  It  classification/ ** 

In  the  case  of  Heiner  v*  Donnan,  76  It.  Ed*  772,  285  U*9*  312,  the  Court  held 
-that  a  classification  could  not  be  based  upon  conclusive  presumption. 

The  above  case  was  recently  cited  with  approval  In  Carrington  v*  Rasht  13 
L.  Ed*  675  (March  1, 1905) * 

Numerous  provisions  of  the  act  den#  Btates  (and/or  political  subdivisions 
thereof)  and  the  citizens  thereof  due  process  of  law  contrary  to  the  require* 
ments  of  the  fifth  amendment  to  ffts  Constitution,  and  the  act  is  prohibited 
by  article  I,  section  IX (3)  t  prohibiting  the  Congress  from  passing  a  bill  of 
attainder  or  anew  post  facto  law. 

Section  3(a),  page  2,  creates  a  conclusive  or  irrebuttable  presumption  that 
If  50  percent  of  -the  residents  were  not  registered  by  November  1,  1904,  or  if 
50  percent  did  not  actually  vote  in  the  presidential  election  of  November  1904, 
that  the  State  is  guilty  of  such  massive  discrimination  In  the  application  of 
tests  for  voter  qualifications  that  the  State  Is  separately  classified  and  denied 
all  Its  political  rights,  with  no  opportunity  given  to  it  to  rebut  this  presumption. 

Section  8(c),  page  2,  provides  that  no  State  can  be  removed  frorri  the  classifi¬ 
cation  and  regain  its  political  rights  lost  under  3(a)  until  after  a  final  Judgment 
of  a  three- judge  court  of  the  District  of  Columbia  and  the  Supreme  Court  that 

*  *  neither  the  petitioner  nor  any  person  acting  under  color  of  law  has 
engaged  during  such  period  In  any  act  or  practice  denying  or  abridging  the  right 


692 


VOTING  HIOHTS 


to  vote  for  reasons  of  race  or  color  *  *  V  Tills  Is  known  by  Congress  to  be  an 
impossible  requirement.  Furthermore,  no  action  whatsoever  can  even  be  brought 
for  10  years  after  any  final  Judgment  of  any  court  of  the  United  States,  whether 
entered  prior  to  or  after  the  enactment  of  this  act,  determining  that  there  has 
been  any  denial  of  right  to  vote  by  reason  of  race  or  color  anywhere  in  the  terri¬ 
tory  of  such  petitioner.  The  net  denies  a  State  its  political  and  constitutional 
rights  for  past  offenses  and  does  not  punish  only  for  dentals  or  abridgment  of 
the  rght  to  vote  after  the  enactment  of  the  act ;  he.,  Is  a  bill  of  attainder. 

Sec  tion  4(a),  page  3,  provides  for  the  commencement  of  the  examiner  procedure 
at  the  will  of  the  Attorney  General  tinder  either  of  two  separate  circumstances, 
(1)  That  he  has  received  complaints  in  writing  from  20  or  more  residents  of  a 
political  subdivision  coming  under  section  3(a)  alleging  that  they  had  been  denied 
the  right  to  vote  by  reason  of  race  or  color.  There  is  no  requirement  that  these 
be  affidavits  or  sworn  statements.  The  Attorney  General  Is  given  absolute  dis¬ 
cretion  as  to  whether  ho  believes  such  complaints  to  be  meritorious.  No  right 
Is  given  the  State  to  challenge  these  statements  or  to  be  heard  thereon,  and  the 
affected  State  is,  therefore,  denied  any  right  to  a  hearing  as  to  whether  or  not 
the  examiner  procedure  should  go  into  effect  in  that  area  or  unit;  or  (2)  the 
Attorney  General  is  granted  the  arbitrary  right  to  institute  examiner  procedure 
If  In  his  Judgment  ft  Is  recessary  to  enforce  the  guarantees  of  the  15th  amend* 
ment.  No  right  to  a  hearings  Is  granted  the  State. 

By  section  5(a),  page  4,  rights  of  the  State  with  reference  to  registration 
of  electors  are  taken  from  the  State.  The  Federal  examiners  are  given  the  full 
right  to  examine  applicants  concerning  their  qualifications  for  voting.  Arbi¬ 
trary  power  is  given  the  Commission.  The  section  provides  that  the  application 
shall  be  in  “such  form  as  the  Commission  may  require.”  The  only  requirement 
Is  that  It  contain  an  allegation  that  the  applicant  Is  not  registered  to  vote. 
The  requirement  that  within  00  days  preceding  his  application  he  has  been 
denied  the  opportunity  to  register  is  placed  in  the  section  but  then  it  is  pro¬ 
vided  that  this  provision  "may  be  waived  by  the  Attorney  General."  The 
Attorney  General  thus  may,  at  his  whim  or  fancy,  write  out  any  requirement 
of  exhaustion  of  remedies  by  the  applicant.  There  is  no  positive  requirement 
that  the  applicants  meet  the  Mississippi  age,  residence,  sanity,  or  absence  of 
criminal  conviction  qualifications  to  vote,  Tb©  only  requirement  is:  "Any  per¬ 
son  whom  the  examiner  finds  to  have  the  qualifications  prescribed  by  State 
law  In  accordance  with  instrnctions  received  under  0(b)  shall  promptly  be 
placed  on  a  list  of  eligible  voters,”  Section  C(b),  page  7,  is  merely  that  the 
Civil  Service  Commission  "shall,  after  consultation  with  the  Attorney  General, 
instruct  the  examiner  concerning  the  qualifications  required  for  listing."  Thus, 
the  Commission  could  Ignore  entirely  the  requirements  of  State  law  or  determine 
under  the  advice  of  the  Attorney  General  which  one  should  be  honored  and 
which  one  ignored. 

Section  6(a),  page  3,  purports  to  give  election  officials  an  opportunity  to 
challenge  the  list  of  eligible  voters  prepared  by  the  examiner.  The  list  is 
required  to  be  transmitted  to  the  appropriate  election  officials  at  the  end  of  each 
mouth,  and  yet  a  challenge  must  be  made  within  10  days  after  the  challenged 
person  Is  listed.  Presumably  it  was  intended  to  be  10  days  after  the  list  was 
transmitted,  but  the  act  does  not  so  provide.  No  opportunity  of  any  representa¬ 
tive  of  any  election  official  to  be  present  at  the  hearing  of  the  applicant  is 
granted.  No  requirement  Is  made  that  the  records  of  the  examination  of  the 
applicant  be  preserved  or  be  in  writing  or  be  available  to  election  officials.  All 
that  the  election  officials  would  have  would  be  af  bare  list  of  eligible  voters,  and 
an  investigation  thereof  within  10  days  would  be  impossible.  The  election 
officials  would  have  no  knowledge  of  any  facts  which  would  make  the  applicant 
a  qualified  elector  or  which  would  keep  him  from  being  a  qualified  elector.  The 
challenge  must  be  accompanfed  by  the  affidavit  of  at  least  two  persons  having 
personal  knowledge  of  the  facts  constituting  grounds  for  the  challenge.  The 
bnrden  of  proof  of  lack  of  qualifications  for  registration  Is  on  the  election 
officials.  The  finding  of  the  bearing  officer  on  such  a  challenge  cannot  be  over¬ 
turned  "unless  clearly  erroneous.”  The  practical  effect  of  section  6(a)  Is  to 
deny  the  State  or  political  subdivision  any  right  whatsoever  to  challenge  the  list. 

Section  S,  page  8,  arbitrarily  takes  from  the  State  all  legislative  functions  with 
regard  to  voter  qualifications.  It  provides  that  no  future  law  or  ordinance  can 
be  enacted  Imposing  qualifications  for  voting,  or  rather  that  It  cannot  be  en¬ 
forced,  if  passed,  until  Ahe  State  of  Mississippi  has  brought  an  action  for  de¬ 
claratory  judgment  against  the  United  States  in  the  District  Court  for  the 
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District  of  Columbia  and  secured  an  adjudication,  with  the  accompanying 
burden  of  proof,  tliat  “such  qualifications  or  procedures  will  not  have  the 
effect  of  denying  or  abridging  rights  guaranteed  by  the  15  th  amendment”  This 
prohibition  is  against  any  new  enactment  regardless  of  its  validity  or  its 
cons  ti  tu  tionality * 

The  mere  possibility  of  future  improper  administration  of  a  statute  is  no 
ground  for  forbidding  the  legislation  valid  on  Ha  face  and  valid,  if  properly 
administered* 

By  section  0(a),  page  S,  severe  criminal  penalties  are  imposed*  Subpara¬ 
graph  (e)  goes  so  far  as  to  permit  the  holding  up  of  the  election  of  any  official 
until  Huai  hearing,  and  therefore,  for  an  indefinite  time,  whenever  a  single 
person  "alleges  to  an  examiner”  that  he  has  not  been  permitted  to  vote  or  that 
hfs  vote  was  not  counted*  No  statement  under  oath  by  such  person  Is  required* 
The  U,S.  attorney  immediately  applies  to  the  district  court  for  an  order  enjoin¬ 
ing  the  certification  of  the  results  of  the  election,  and  “the  court  shall  Issue  such 
an  order  pending  a  hearing  to  determine  whether  the  allegations  are  well 
founded*"  There  is  thus  granted  the  right  for  a  preliminary  Injunction  without 
a  hearing  and  an  uu limited  holding  up  of  an  election  until  court  procedure  is 
concluded. 

Section  11(b)  provides  that  the  only  court  having  jurisdiction  over  the  subject 
matter  of  the  act  is  the  District  Court  of  the  District  of  Columbia,  a  thousand 
miles  from  some  Of  the  States  which  are  included  in  the  class* 

There  is  no  doubt  but  that  the  provisions  of  this  act  violate  the  constitutional 
guarantees  of  the  right  to  justice  and  remedies  for  Injuries*  Thfc  U.&*  Constitu¬ 
tion,  through  the  due  process  clause  of  the  fifth  amendment,  guarantees  open 
courts,  and  a  remedy  for  injuries  and  prompt  Justice  is  guaranteed*  While 
judicial  remedies  can  be  suspended,  they  can  only  be  suspended  In  an  emergency 
and  for  a  reasonable  time*  Such  guarantees  are  derived  from  the  Magna  Carta 
and  are  self-executing  and  mandatory*  The  Magna  Carta  conferred  on  the 
people  of  England  one  of  the  most  highly  prized  rights  of  man,  that  Is,  the  right 
guaranteed  by  the  brief  but  expressive  clause:  “We  will  sell  to  no  man,  we  will 
not  deny  to  any  man,  either  Justice  or  right."  Due  process  of  law  not  only 
requires  open  courts  and  prompt  Justice,  but  requires  a  hearing  which  is  a  hear¬ 
ing  in  fact  and  not  merely  in  name. 

Here  the  State  of  Mississippi  has  been  condemned  by  legislative  classification 
without  an  opportunity  to  be  heard  before  its  rights  and  privileges  as  a  State 
are  withdrawn.  If  it  is  to  question  the  classification,  it  must  do  so  as  a 
plaintiff  with  the  burden  of  proof  imposed  on  a  plaintiff  and  must  sustain  an 
Impossible  burden  of  proof  and  must  wait  for  10  years  to  do  so*  If  It  is  to 
enact  any  new  law,  it  must  sustain  the  burden  of  proof  of  innocence,  not  merely 
deny  guilt. 

In  GarfirtA  v*  United  Sfote*,  03  L*  Ed*  168,  211  IT*S*  219,  the  Supreme  Court 
of  the  United  States  said : 

"The  right  to  be  heard  before  property  is  taken  or  rights  or  privileges  with¬ 
drawn  which  have  been  previously  legally  awarded  Is  of  the  essence  of  due 
process  of  law.  It  is  unnecessary  to  recite  the  decisions  In  which  this  principle 
has  been  repeatedly  recognized.  It  is  enough  to  soy  that  its  binding  obliga¬ 
tion  has  never  been  questioned  in  this  court,” 

To  the  same  effect  is  Bailey  v.  Alabama,  55  L.  Ed*  1M(  219  U.S*  219* 

The  opportunity  to  be  beard  is  an  essential  requisite  of  due  process  of  law. 
Portal  Telegraph  v*  Newport,  247  U*S.  464,  62  L.  Ed*  1215* 

Moreover,  It  must  be  a  real  opportunity  to  be  heard  as  was  stated  in  Brinker* 
hoff-Farls  Trust  d  Sav.  Co.  v.BUb  74  IJt  Ed,  1107, 281  U*S.  073* 

This  bill  is  in  reality  a  bill  of  attainder  directed  at  the  entire  citizenry  of 
the  State  of  Mississippi  as  a  class  and  depriving  them  of  political  rights  or 
suspending  their  political  rights  to  control  State  elections. 

In  Cummings  v.  18  L*  Ed*  356,  71  U*S.  2T7,  the  Court  defined  a  bill 

of  attainder  as  follows: 

"A  bill  of  attainder  is  a  legislative  Act,  which  inflicts  punishment  without  a 
Judicial  trial  •  *  *  These  bills  may  be  directed  against  (individuals  or)  a 
whole  class  *  *  * 

"  ‘Bills  of  this  sort/  says  Mr.  Justice  Story,  ‘have  been  most  usually  passed 
*  *  •  In  times  of  violent  political  excitement?  *  *  V  Punishment  *  •  *  em¬ 
braces  deprivation  of  suspension  of  political  or  civil  rights  *  *  •*  Any  depri¬ 
vation  or  suspension  of  *  *  *  rights'  for  past  conduct  Is  punishment  *  *  *. 
These  bills  may  inflict  nunlehm^nt  absolutely  *  *  *  conditionally*  *  *  *  To 
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make  the  enjoyment  of  a  right  dependent  upon  an  impossible  condition  1b 
equivalent  to  an  absolute  denial  of  the  right  under  any  condition  and  such 
denial,  enforced  for  a  past  act,  is  *  *  *  punishment  imposed  for  that  act 
"In  (cases  of  bill  of  attainder)  the  legislative  body  In  addition  to  Its  legiti¬ 
mate  function,  exercises  the  powers  and  office  of  judge  *  *  *  It  pronounces 
upon  the  guilt  of  the  party,  without  any  of  the  forms  of  safeguards  of  trial ;  It 
determines  the  sufficiency  of  the  proof  produced  *  *  *.  It  fixes  the  degree  of 
punishment  In  accordance  with  its  own  notions  of  the  enormity  of  the  offense* 
11  (Whether)  the  clauses  *  *  *  declare  *  *  *  give  (or)  *  *  *  assume  it  *  *  * 
the  legal  result  (is)  the  same,  for  what  cannot  be  done  directly  cannot  be  done 
indirectly*  The  Constitution  deals  vfrith  substance,  not  shadows  *  *  **  It  (the 
Constitutional  prohibition)  Intended  that  the  rights  of  the  citizens  should  be 
secure  against  deprivation  for  past  conduct  by  legislative  enactment;  under  any 
form,  however  disguised*" 

In  B&  parte  Garland,  11  U.8.  £33,  IS  L.  Ed.  366,  the  Court  struck  down  an  act 
of  Congress  as  a  bill  of  attainder  prohibited  by  the  Federal  Constitution* 

Here  the  citizens  of  Mississippi  are  denied  their  constitutional  right  to  pre¬ 
scribe  the  qualifications  of  electors,  If  they  are  determined,  without  a  hearing,  to 
come  under  section  3(a)  of  the  act,  because  of  facto  existing  prior  to  the  date 
of  the  act*  This  dental  lasts  for  "10  years  after  the  entry  a  final  judgment  of  any 
court  of  the  United  States,  whether  entered  prior  to  or  after  the  enactment  of  this 
Act  *  *  This  fa  unquestionably  a  deprivation  of  political  rights  for  a  full 
iG-year  period  because  of  past  activities* 

That  this  placing  of  the  burden  of  proof  of  lack  of  guilt  on  the  State  of  Mis¬ 
sissippi  is  denial  of  due  process  is  clearly  brougbt  out  in  Speiser  v*  Mondoll,  2 
li*  Ed,  3d  1400,  357  U.S,  513* 

In  Bailey  v*  Alabama,  319  U*S*  219,  239,  50  Ir>  fid.  191,  200,  31  &  Ct.  145,  the 
Court  said: 

"It  in  apparent  that  a  constitutional  prohibition  cannot  be  transgressed  In¬ 
directly  by  the  creation  of  a  statutory  presumption  any  more  than  it  can  be 
violated  by  direct  enactment*  The  power  to  create  presumptions  is  not  a  means 
of  escape  from  constitutional  restrictions." 


£f.  1564,  to  denying  to  a  ft to  States  rights  enjoyed  Oy  the  other  States  of  the 
Unton,  is  invalid 

The  proposed  legislation  would  deprive  Mississippi  and  a  few  of  her  sister 
States  of  the  right  to  fix  qualifications  of  voters.  It  takes  from  those  few  States 
the  right  to  legislate  in  this  field*  The  remaining  States  of  the  Union  are  left  free 
to  exercise  their  full  constitutional  rights  in  this  field.  Thus,  the  act  attempts  to 
place  Mississippi  and  a  few  other  States  In  a  straitjacket  so  far  as  their  election 
laws  are  concerned.  In  so  doing  the  act  is  invalid*  There  is  no  such  thing  as  a 
second-class  State.  Every  State  in  this  Union  is  equal  to  every  other  State  and 
Is  guaranteed  the  rights  and  privileges  enjoyed  by  every  other  State*  In  Coyle  v. 
Smith,  221  U,S*  559,  55  L.  Ed*  853,  the  Supreme  Court  said: 

"The  power  is  to  admit  ‘new  States  into  this  Union*’ 

“‘This  Union'  was  and  Is  a  union  of  States,  equal  in  power,  dignity,  and 
authority,  each  competent  to  exert  that  residuum  of  sovereignty  not  delegated 
to  the  United  States  by  the  Constitution  Itself." 


*  *  *  *  *  *  * 

"•  *  *  there  is  to  be  found  no  sanction  for  th&  contention  that  any  State  may 
be  deprived  of  any  of  the  power  constitutionally  possessed  by  other  States,  as 
States*  by  reason  of  the  terms  in  which  the  acte  admitting  them  to  the  Union 
have  been  framed."  f 


"To  this  we  may  add  that  the  constitutional  equality  of  the  States  Is  essential 
to  the  harmonious  operation  of  the  scheme  upon  which  the  Republic  was  or¬ 
ganized,  When  that  equality  disappears  we  may  remain  a  free  people,  but  the 
Union  will  not  be  the  Union  Of  the  Constitution" 

In  Butler  v.  Thompson,  U.S.D.C*  Va.,  97  F.  Supp*  17,  affirmed  241  U*S*  937,  95 
L.  Ed*  1365,  it  was  held  that  an  act  of  Congress  of  1870  prohibiting  the  State 
of  Virginia  from  changing  Its  constitution  so  as  to  deprivy  any  class  of  citizens 
the  right  to  vote  would  be  invalid,  if  construed  to  prevent  that  State  from 
enlarging  to  8  years  its  poll  tax  requirements  as  a  condition  precedent  to  the 
fight  to  vote.  The  court  laid :  -  -  ^  .  ' 

"The  act  of  1870,  too,  must  be  studied  against  the  background  of  the  tragic 
era  of  which  It  was  a  part. 
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“Nor  was  this  act  a  compact  under  which  Virginia,  after  the  Civil  War,  waa 
readmitted  to  the  Union*  The  Supreme  Court  has  ruled  tbat  the  Confederate 
States  were  never  out  of  the  Union  and,  hence,  there  was  no  necessity  for 
read  mission,  (State  of  Te&as  v.  White,  7  Wall,  700,  74  U.3*  700, 10  L*  Ed.  227*) 

'This  act  does  not  attempt  to  place  Virginia  in  a  strait  Jacket  so  far  as  the 
election  laws  of  Virginia  are  concerned.  If  the  act  made  that  attempt,  the  act 
would  be  invalid*  All  States,  after  their  admission  Into  the  Federal  Union, 
stand  upon  equal  footing  and  the  constitutional  duty  of  guaranteeing  each 
State  a  republican  form  of  government  gives  Congress  no  power  in  admitting 
a  State  to  impose  restriction  which. would  operate  to  deprive  that  State  of 
equality  with  other  States*” 

8.  J56$  violates  the  constitutional  requirement  that  trial  of  alt  crimes  shall  be 
by  Jury,  and  such  trials  shall  be  held  in  the  State  where  said  crimes  shall 
have  been  committed 

S*  1564  completely  ignores  the  fact  that  clause  3,  of  section  2  of  article  III 
provides : 

4 The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be  by  Jury ; 
and  such  Trial  shall  be  held  In  the  State  where  the  said  Crimea  shall  have 
been  committed ;  but  when  not  committed  wljthin  any  State,  the  Trial  shall  be  at 
such  Place  or  Places  as  the  Congress  may  by  Law  have  directed*” 

The  bill  also  Ignores  the  sixth  amendment  to  the  Constitution  which  provides: 

“In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  Jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall  have  been  previously 
ascertained  by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusa¬ 
tion;  to  be  confronted  with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  Witnesses  in  his  favor,  and  to  have  the  Assistance  of 
Counsel  for  his  defence*” 

Section  9  of  the  bill  provides  criminal  penalties  which  Include  a  $5,000  fine 
or  imprisonment  for  not  more  than  5  years,  or  both,  for  violations  of  the  act* 

Section  3  of  the  act  provides  for  the  filing  of  actions  thereunder  in  the  U.3. 
District  Court  for  the  District  of  Columbia,  and  further  provides: 

"All  actions  hereunder  shall  he  heard  by  a  three- judge  court,  and  there  shall 
be  a  right  of  direct  appeal  to  the  Supreme  Court” ' 

Section  11(b)  provides  that  no  court  other  than  the  District  Court  for  the 
District  of  Columbia  shall  have  jurisdiction  to  issue  any  declaratory  judgment 
or  injunctions  against  the  enforcement  of  the  bill*  The  act  dearly  violates  the 
above  quoted  sections  of  the  Constitution  as  well  as  the  seventh  amendment, 
which  provides : 

“In  suits  at  common  law,  where  the  value  In  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  Jury  shall  be  preserved,  and  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any  Court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law/' 

The  composition  of  and  procedure  before  three-judge  courts  is  established 
by  section  2284  of  title  28,  Uhited  States  Code*  This  Federal  statute  does  not 
authorize  or  permit  the  right  of  trial  by  jury  before  a  three- judge  court* 
Therefore,  the  provisions  of  this  act,  and  specifically  section  8  thereof,  requir¬ 
ing  “all  actions  hereunder”  to  be  heard  by  a  three-judge  court  automatically 
deprives  a  person  charged  with  a  criminal  offense  under  this  act  of  a  trial  by 
jury  m  guaranteed  by  the  Constitution  of  the  United  States*  The  act  Is 
clearly  unconstitutional  in  this  respect* 

The  reason  for  the  hilt  Is  perfectly  obvious  and  known  to  all*  Civil  rights 
organizations  began  well-organized  demonstrations  In  Selma,  Ala.  They  were 
continued  day  after  day  and  week  after  week  until  the  inevitable  act  of  violence 
occurred*  Television  cameras  were  present  to  publicize  thU  event  before  the 
entire  Nation*  The  leader  of  the  demonstrations  Immediately  went  to  Wash* 
ington  and  was  afforded  ,an  Interview  by  the  President  and  the  Vice  President 
of  the  United  States*  Under  highly  emotional  circumstances,  the  President  pre¬ 
sented  this  bill  to  a  Joint  session  of  Congress,  calling  for  its  Immediate  passage* 
Enveloped  by  this  mass  hysteria,  the  Senate  of  the  United  States  orders  this 
committee  to  report  a  bill  fraught  with  constitutional  defects  back  to  the  Senate 
by  April  9,  1965*  I  respectfully  submit  that  this  is  not  the  atmosphere  or  the 
manner  in  which  serious  constitutional  questions  should  be  resolved*  Instant 
legislative  action,  in  an  effort  to  cure  tfhat  Is  believed  to  be  an  existing  wrong, 
can  only  do  irreparable  damage  to  the  constitutional  rights  of  the  people  of 
this  great  country* 
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Senator  Jolm  F.  Kennedy,  in  *' fProfl les  la  Courage,"  described  Senator  George 
Norris1  opposition  to  the  armed  ship  bill  by  saying; 

"He  was  fearful  of  the  bill's  broad  grant  of  authority,  and  he  was  resentful 
of  the  manner  la  which  it  \ym  being  steamrolled  through  the  Congress.  It  Is 
hot  how  important  whether  Norris  was  right  or  wrong.  What  is  now  Important 
Is  the  courage  he  displayed  in  support  of  his  convictions.'* 

The  same  author  also  quotes  Senator  Norris  as  follows: 

I  have.no  desire  to  hold  public  office  if  I  am  expected  blindly  to  follow  in.  my 
official  actions  the  dictation  of  a  newspaper  combination  *  *  *  or  be  a  rubber* 
stamp  even  for  the  President  of  the  United  States. 

I  hope  and  pray  that  the  wisdom  of  that  outstanding  liberal  Sena¬ 
tor  is  .embodied  in  the  breasts  of  a  sufficient  number  of  the  present 
Members  of  this  august  body  to  grant  right  and  reason  an  opportunity 
to  be  heard* 

The  present  emotionalism  does  not  justify  taking  constitutional 
shortcuts.  A  desirable  goal  does  not  justify  an  unconstitutional  means. 
If  the  accomplishments  of  this  bill  are  desirable*  let  them  be  forthcom¬ 
ing  in  the  only  legal  way — by  constitutional  amendment.  The  first 
President  of  our  country*  mindful  of  the  disposition  of  men  to  shake 
off  the  restraining  bonds  of  the  Constitution  when  the  situation  seemed 
to  demand  it  or  make  it  politically  expedient,  said  in  his  farewell 
address : 

If*  In  the  opinion  of  the  people,  the  distribution  or  modification  of  the  consti¬ 
tutional  powers  be  In  any  particular  wrong,  let  it  be  corrected  by  an  amendment 
In  the  way  which  the  Constitution  designates.  But  let  there  be  no  change  by 
usurpation;  for  though  this  in  one  Instance  may  be  the  instrument  tor  good, 
It  la  the  customary  weapon  by  which  free  governments  are  destroyed.  The 
precedent  must  always  greatly  overbalance,  in  permanent  evil,  any  particular 
or  transient  benefit  which,  the  use  can  at  any  time  yield. 

I  appreciate  very  much  the  courtesies  extended  to  me  by  the  chair¬ 
man  and  members  of  (his  committee. 

The  Chairman.  We  have  Mr,  Button,  the  attorney  general  of  Vir¬ 
ginia,  and  Mr,  Gray.  Which  one  desires  to  testify  first! 

STATEMENT  OF  ROBERT  Y.  BUTTON,  ATTORNEY  GENERAL, 
COMMONWEALTH  OF  VIRGINIA— Resumed 

Mr,  Button.  Mr*  Chairman  and  members  of  the  committee,  I  am 
Robert  Y.  Button,  attorney  general  of  Virginia. 

I  have  prepared  a  statement,  sir.  Mr.  Gray  does  not  have  a  com¬ 
pletely  preparaed  statement.  If  it  is  satisfactory  to  the  committee, 
I  shaft  file  my  statement  with  the  committee  and  make  just  one  or  two 
observations  that  are  partly  in  this  statement  and  partly  without. 

The  Chahwan*  Proceed,  sir,  t  / 

Mr,  Button,  First,  I  want  to  reemphasize  what  Mr.  Kilpatrick  said 
this  morning  about  what  is  required  in  Virginia  to  register.  A  pro¬ 
spective  voter  is  required  to  fill  out  in  his  own  handwriting  a.  term 
supplied  by  a  registrar  indicating,  and  this  is  all  that  has  to  be  shown* 
the  applicant’s  age,  date,  and  place  of  birth,  residence,  and  occupation 
at  the  time  of  registration,  and  for  1  year  next  preceding,  whether  or 
not  he  has  previously  voted  and,  if  so,  the  State,  fcounty,  and  precinct 
in  which  he  last  voted,  f 
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Now,  sir,  we  feel  that  that  is  a  reasonable  request  to  make  of  a 
person  to  register*  We  do  not  consider  that  a  literacy  test.  However, 
under  this  bill,  it  could  be  so  construed. 

Now,  the  bill  attempts  to  do  away  with  discrimination  on  account 
of  race  or  color* 

Senator  Kennedy.  Mr.  Attorney  General,  are  you  trying  to  sug^ 
gest  that  that  as — as  I  understand  it,  that  is  part  of  the  Virginia 
constitution  ? 

Mr* Button,  Right*sir. 

Senator  Kennedy,  But  you  are  also  trying  to  suggest  that  there  has 
not  been,  since  the  time  of  the  acceptance  of  the  constitution,  some 
adjustment  of  those  broad  provisions,  or  at  least  some  procedures  in 
ffhich  they  have  been  applied?  I  am  thinking  in  terms  of  the  1958 
Virginia  statute,  saying  that  applicants  must  register  without  aid, 
suggestion,  or  memorandum,  and  on  a  blank  piece  paper? 

Mr.  Button.  We  have  an  optional  system,  Senator. 

Senator  Kennedy*  Since  you  are  discussing  this  question  which 
you  opened  with,  if  you  could  give  us  the  benefit  of-; — ; 

Mr.  Button.  We' have  an  optional  system  in  Virgjniain  which 
the  registrar  may  follow  either  one  or  the  other.  t  One  is  the  so- 
called  Jblank  paper  ballot,  the  registration  form  which  you  referred 
to,  which  has  printed  at  its  top  each  item  that  I  referred  to*  Below 
that  there  is  nothing  except  for  him  to  write  on  the  blank  paper. 

Senator  Kennedy.  Is  this  completely  discretionary  as  to ^ whether 
the  registrar  gives  a  blank  piece  of  paper  or  gives  an  application  ? 

Mr.  Button.  But  the  blank  piece  of  paper  has  to  he  filled  in  with 
information*  It  has  the  same  information's  the  form  with  the  lines. 
The  form  with  the  lines  has  lines  on  it  and  listed  opposite  that, 
“Name,”  “Age,”  and  he  writes  opposite  that*  Neither  of  them  has 
any  additional  requirements* 

Senator  Kennedy.  Is  that  discretionary! 

Mr,  Button.  The  registrar  has  that  discretion. 

Senator  Kennedy.  Have  there  been  cases  brought  in  the  State  of 
Virginia  which  questioned  whether  the  registrars  have  refused  to 
give  Negroes  the  more  complete  application  blank? 

Mr.  Button,  I  do  not  reyall  any,  Senator.  There  was  one  brought 
in  which  an  individual  who  happened  to  be  a  Negro  came  in  with  the 
forms  prepared  by  herself*  She  happened  to  be  a  lady.  She  came 
in  with  a  form  she  had  prepared  heiyelf,  which  had  this  application 
she  had  prepared  herself*  The  registrar  would  not  permit  it  and 
gave  her  the  form*  She  refused  to  fill  out  his  fornu  which  was 
identical  to  her  form.  She  went  to  court  and  the  court  said  she  should 
have  been  permitted  to  use  her  form. 

Senator  Kennedy  The  court  said - 

Mr*  Button*  That  she  should  have  been  permitted  to  use  her 
form.  The  form  she  brought  in  was  identical  to  the  form  he  gave 
her* 

Senator  Kennedy.  But  the  court  said  that  she  should  have  been 
permitted  to  use  hers  under  the  Virginia  statute? 

Mr*  Button.  That  is  right. 

Senator  Kennedy.  As  T  understand  it,  the  form  she  brought  in 
was  identical  to  the  form  he  could  have  given  her  but  did  not,  is  that 
correct? 
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Mr*  Button,  That  is  right,  sir.  He  just  gave  her  his  form* 

Senator  Kennedy,  Therefore,  the  registrar  in  that  particular  case 
exercised  discretion  in  which  form  he  was  given  to  her,  where  he  had 
the  opportunity  of  giving  the  blank  form  or  the  form  which  outlines  in 
somewhat  greater  detail  the  application ;  the  registrar  gave  to  her  the 
blank  form  and  she  thought  she  out  to  be  entitled  to  the  other  and 
the  court  upheld  that? 

Mr,  Button.  That  is  right. 

Senator  Kennedy.  I  want  you  to  complete  your  other  testimony. 
But  you  indicated,  as  I  understand,  that  that  decision  is  being  ap¬ 
pealed  at  the  present  time,  is  that  correct! 

Mr*  Button.  No,  sir;  that  decision  is  not  being  appealed*  There 
has  been  a  temporary  order  entered  by  the  court  which  has  not  been 
made  final  by  the  court.  It  is  still  in  the  same  courts.  It  is  not  ques¬ 
tionable  or  appealable. 

Senator  Kennedy,  Do  you  have  any  indication  yourself  with  re¬ 
gard  to  the  outcome  of  that  decision  i 

Mr.  Button*  No,  sir. 

Senator  Kennedy,  Is  not  the  decision,  as  far  as  you  are  concerned, 
satisfactory  as  to  the  attorney  general  of  Virginia,  that  you  would 
enforce  the  provisions  of  the  Virginia  law  as  interpreted  by  that 
court  to  insure  that  registrars  now  will  give  to  applicants  who  make 
such  application  the  more  complete  form! 

Mr,  Button,  There  has  been  sent  out,  I  think,  Senator,  this  form 
that  has  been  approved  by  the  court  that  you  are  referring  to,  to  all 
the  registrar  of  the  State,  with  the  suggestion  that  that  is  the 
proper  form. 

Senator  Kennedy*  And  are  you  prepared,  in  any  places  where 
those  are  not  used,  in  the  light  of  the  decision  of  the  court,  to  insure 
that  those  forms  will  be  used  ? 

Mr,  Button.  Under  our  constitution,  sir,  it  is  optional*  I  do  not 
know  that  I  can  compel  the  registrars  to  use  it*  But  the  form  is 
being  sent  to  the  registrars  with  the  suggestion  that  they  do* 

Senator  Kennedy.  Can  you  give  me  the  basis  of  why  the  lower 
court  made  such  a  decision?  Quite  obviously — I  have  not  read  in 
detail  the  lower  court’s  decision,  but  it  is  my  understanding  that  the 
lower  court  felt  that  the  applicant  was  entitled  to  the  more  complete 
registration  form  as  a  matter  of  law* 

Mr*  Button.  The  difference  was,  sir,  that  she  came  in  with  the 
form  she  had  prepared  herself,  and  the  registrar  wouM  not  accept 
that  and  said,  ^Vou  put  it  on  my  form/’  The  information  on  both 
forms  that  was  required  was  identical. 

.  Senator  Kennedy,  Mr*  Attorney  General,  I  only  raise  this  point 
because  this  morning  we  had,  as  you  well,  heard,  statements  with  re* 
gard  to  the  Virginia  situation  and  the  application  of  the  literacy  test, 
which  was  very  outstanding  testimony.  One  of  the  points  which  I 
think  is  of  significance  in  understanding  your  initial  statement,  is  that 
you  pointed  out  that  the  application  requires  only  the  name,  age, date, 
place  of  birth,  and  residence,  and  occupation  for  1  year  next  preceding* 
of  the  applicant,  and  he  must  say  whether  he  had  previously  registered 
in  the  State  or  county  or  precinct,  where  he  verted  last.  I  think  the 
record  should  also  show  that  Virginia  passed  a  law  in  1958  and  one 
in  1960,  which  proride  a  discretionary  factor  to  the  registrar,  which 
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gives  him  the  ability  to  give  one  or  two  different  forme  to  the 
applicant. 

Mr,  Button*  That  is  correct,  sir.  I  reiterate,  air,  the  information 
contained  on  both  is  identical.  The  only  difference  is  that  one  is  listed 
out  separately  and  the  other  is  on  the  top  of  the  page,  for  which  you 
get  the  information,  in  each  casej  you  would  have  to  read,  sir* 

Senator  Kennedy*  If  they  are  identical,  then  you  as  the  chief  law 
enforcement  agent  of  the  State  would  have  no  objection  whatsoever  to 
seeing  the  applicants  receive  the  more  complete  form,  is  that  correct  ? 

Mr,  Button.  I  am  not  the  chief  law  enforcement  officer  of  the  State. 
We  have  a  peculiar  situation  in  Virginia*  That  is  located  within  our 
Commonwealth’s  attorneys  of  the  various  counties  and  cities. 

But  as  attorney  general  of  the  State,  I  have  approved  that  form 
that  has  been  sent  out  by  the  secretary  of  the  electoral  board  suggest¬ 
ing  this  form. 

Senator  Kennedy.  And  as  borne  out  in  that  legal  decision  handed 
down  by  the  Virginia  court? 

Mr,  Button.  Yes,  sir. 

Senator  Kennedy,  I  apologize  for  the  interruption,  but  it  just 
seemed  that  that  was  on  the  point  you  had  been  making. 

Mr*  Button,  I  am  delighted  you  brought  it  out,  sir* 

Senator  Ervin*  What  court  was  it  that  decided  that? 

Mr.  Button.  A  U.S.  district  court  located  in  Richmond* 

Senator  Ebvin,  Has  the  case  been  tried  on  the  merits  yet? 

Mr,  Button,  No*  sir. 

Senator  Ervin*  This  was  a  preliminary  injunction,  in  other  words? 

Mr*  Button,  Right,  sir. 

Senator  Kennedy.  Did  the  registrar  take  the  position,  when  she 
brought  in  the  form  filled  out,  that  there  was  no  way  to  check  whether 
ihe  wrote  it  or  whether  somebody  else  did  ? 

Mr*  Button*  In  all  frankness,  sir,  I  do  not  think  it  was  filled  out. 
I  think  she  filled  it  out  in  his  presence.  It  was  a  form  that  she  pre* 
pared  herself  and  brought  in,  and  he  did  not  accept  it. 

Senator  Ervin.  The  administration  and  the  Attorney  General  con¬ 
strue  that  to  be  a  literacy  test,  apparently,  because  they  say  Virginia 
is  under  this  bill.  j 

Mr.  Button*  I  understand  that,  sir.  But  I  wag  saying  to  you,  sir, 
that  in  my  judgment  it  is  not  a  literacy  test. 

Senator  Ervin,  It  is  not  the  kind  we  have  in  North  Carolina,  any¬ 
way, 

Mr,  Button.  And  we  have  no  grandfather  clause  and  no  provisions 
for  explaining  anything,  and  so  forth. 

Senator  Hart.  Mr.  Attorney  General,  I  did  not  realize,  I  was  dis¬ 
tracted  when  you  replied  to  the  previous  question.  You  take  the 
position  that  the  Virginia  law  does  not  impose  a  literacy  test? 

Mr,  Button,  I  say  to  you,  sir,  in  my  judgment,  the  answer  to  those 
simple  questions  is  not  a  literacy  test,  I  understand  Mr,  Katzenbach 
has  a  different  view. 

Senator  Hart,  Did  not  Mr,  Kilpatrick - 

Mr*  Button.  Mr*  Kilpatrick  feels  it  was;  yes,  sir.  I  leave  it  to 
your  judgment. 

Senator  Ervin,  You  still  feel  you  are  entitled  to  have  it  litigated 
in  the  courts  under  such  a  procedure? 
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Mr.  Button,  Possibly  eo,  sir. 

Senator  Ervin.  And  under  this  bill,  you  cannot  litigate  that, 

Mr.  Button.  I  wanted  to  say  also,  sir,  and  I  do  not  want  to  take 
up  much  time,  because  Mr.  Gray  wants  to  speak,  I  want  to  say  the 
1961  report  on  voting  by  the  Civil  Rights  Commission  said  that  there 
was  no  discrimination  in  Virginia  on  account  of  race  or  color.  The 
same  report,  sir,  called  attention  to  three  other  States,  which  I  shall 
not  name,  but  I  can  if  you  wish  me  to,  sir,  in  which  they  said  there 
was  discrimination.  Virginia  is  caught  by  this  bill.  Those  three  other 
States  are  not  caught,  those  three  States  m  which  they  said  there  was 
discrimination. 

Now,  I  want  to  call  your  attention  to  this,  and  there  is  a  short 
extract  from  that  report,  referring  to  one  of  the  comities  Mr.  Kil- 
parick  spoke  about  this  morning,  where  there  was  a  study  of  depth  in 
Virginia. 

Senator  Kennedy,  Mr.  Attorney  General,  just  on  the  point  before 
we  leave  it,  on  the  question  of  Avhetlier  there  was  a  literacy  test  or  not, 
as  I  understand  it,  he  who  applies  or  seeks  to  register  in  Virginia 
has  to  be  able  to  interpret  section  22  of  the  constitution  oi  Virginia, 
promulgated  in  the  1902  convention,  and  reading  in  part  as  follows: 

That  unless  physically  unable  he  must  make  application  to  register  In  hie  own 
handwriting,  without  aid,  suggestion,  or  memorandum,  In  the  presence  of  the 
registration  officer*  stating  therein  his  name,  age,  date,  and  place  of  birth, 
residency  and  occupation  at  the  time  and  for  1  year  next  preceding,  and  whether 
he  has  previously  voted,  and  if  so,  the  State,  county,  and  precinct  in  which  he 
voted  last 

Mr.  Button,  Exactly  what  I  said  to  you,  except  there  is  no  ex¬ 
planation  of  the  section  of  the  constitution. 

Senator  Kennedy*  You  think  there  would  be  no  language  confusion 
in  the  “1  year  next  preceding”? 

Mr.  Button,  That  would  be  where  he  has  been  the  1  year  next 
preceding. 

Senator  Kennedy.  Would  you  agree  with  me  that  those  words,  “for 
1  year  next  preceding”  are  clear  and  understandable?  Do  you  think 
that  is  the  same  as  saying  the  place  of  last  employment? 

Mr.  Button*  No,  sir*  In  Virginia,  you  have  to  be  in  Virginia  for 
1  year  to  be  able  to  vote. 

Senator  Kennedy.  My  only  question  of  you,  Mr.  Attorney  General, 
is  the  clarity  of  the  language,  the  1  year  next  preceding,  I  would  think 
that  that  would,  just  giving  that  language  to  most  people,  could  be 
confusing  to  some  people* 

Mr,  Button.  It  only  means,  sir,  where  did  you  live  for  1  year  next 
preceding  where  you  are  presently  living. 

Senator  Kennedy.  Do  you  give  the  applicants  that  same  guidance, 
or  registrars? 

Mr,  Button*  I  have  never  been  a  registrar,  sir. 

Senator  Kennedy.  Thank  you,  sir*  Excuse  me* 

Senator  Ervin*  I  would  say  that  that  13  a  term,  where  you  have  a 
fixed  period  of  time,  that  term  is  used  in  statutes  about  9  times  out 
of  10,  next  preceding*  If  a  person  has  not  enough  intelligence  to 
understand  that,  I  do  not  think  lie  has  any  great  contribution  to  make 
toward  the  Government  of  the  Republic. 
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Mr*  Button.  Gentlemen*  if  I  may  proceed,  I  did  want  to  read  yon 
this  one  short  extract  from  that  Civil  flights  Commission  report: 

*  *  *  Charles  City  County,  Va,.  is  the  outstanding  example  of  political 
freedom  and  participation  by  Negroes  *  *  *  Charles  City  baa  a  Negro  registrar, 
Negro  clerks  and,  at  voting  time,  Negro  election  judges.  In  1052  a  Negro  won 
the  race  for  county  supervisor,  and  when  he  died  in  office  in  1DB9,  he  was  succeeded 
bj  another  Negro.  Four  of  the  county  democratic  committee's  12  members  are 
Negroes,  and  an  active  non -Protestant  Negro  organisation,  the  Charles  City 
County  Civic  Club,  works  to  encourage  Negroes  to  pay  thetr  poll  taxes,  register, 
and  vote.  White  candidates  place  their  records  and  platforms  in  person  before 
Ne^ro  groups — further  evidence  that  Charles  City  Negroes  are  considered 
politically  Important. 

That  is  the  particular  reference  I  wanted  to  bring  to  your  attention. 
That  was  made  in  1061  by  the  Civil  Rights  Commission,  sir,  and  I 
wanted  this  committee  to  know  it. 

There  is  one  other  tiling  only  that  I  wish  to  say,  gentlemen,  to  reit¬ 
erate  something  Mr.  Kilpatrick  said  this  morning.  He  gave  to  you  a 
brief,  a  very  simple  way  that  this  matter  could  be  reached,  and  I  want 
to  reiterate  that  there  be  a  bill  passed  that  would  refer  to  every 
State  and  county  and  political  subdivision  in  this  country,  equal  and 
alike,  without  discrimination  or  arbitrary  classifications,  as  to  what 
falls  within  and  without  the  bill. 

If  a  definite  number  of  people,  20  or  more,  in  any  political  sub¬ 
division  were  to  file  a  petition  with  the  Federal  court  declaring  or 
alleging  that  there  has  been  discrimination  against  them  in  registering 
or  voting,  that  would  be  tried  immediately  by  the  Federal  court  and, 
if  found  to  be  true,  a  Federal^  registrar  to  be  appointed  for  that  politi¬ 
cal  subdivision  who,  in  conjunction  with  the  local  registrar,  would 
apply  the  local  laws  as  to  qualification,  but  see  that  it  was  done  without 
discrimination  as  to  race  or  color.  That  would  be  a  very  simple  bill 
that  would  have  no  possible  implications  as  to  constitutionality,  in  my 
judgment. 

Senator  Ervin,  Do  you  believe  that  the  case  of  Coyle,  v.  Smithy  221 
U.S.  559,  lays  down  the  doctrine  that  the  Union  of  the  United  States 
is  a  Union  of  States  equal  in  power  and  equal  in  dignity  and  authority, 
and  that  that  invalidates  this  bill  ? 

Mr,  Button,  Senator,  Lappeared  before  the  House  Judiciary  Com¬ 
mittee  and  made  the  statement  that  in  my  judgment  this  bill  is  uncon¬ 
stitutional.  One  of  the  members  of  the  committee  asked  me  if  I  had 
read  Mr.  Katzenbach’s  statement  to  the  contrary,  and  I  told  him  that 
I  had  not.  He  said,  “If  I  give  you  a  copy  of  that  statement,  will  you 
answer  it  on  the  legal  ground  of  whether  or  not  it  is  unconstitutional  V* 

I  am  doing  that,  sir.  That  is  in  the  course  of  preparation,  which 
will  be  a  legal  response  only  to  that  question.  If  this  committee  would 
like  a  copy  of  that,  I  should  be  glad  to  furnish  it. 

Senator  Ervin.  I  would  be  glad  to  have  a  copy  personally. 

Is  not  the  effect  of  this  bill  to  suspend  the  power  of  six  States,  and 
34  counties  of  Ilorth  Carolina,  to  suspend  their  power  to  use  the 
literacy  test? 

Mr.  Button.  I  think  the  bill  as  written  is  unconstitutional  in  many 
respects,  Senator.  I  did  not  want  to  go  into  detail. 

Senator  Ervin.  In  other  words,  you  do  not  believe  that  there  is 
power  under  the  Constitution™in  other  words,  it  is  a  matter  of  con¬ 
stitutional  construction,  and  as  a  matter  of  constitutional  construction, 
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does  not  the  court  hold  that  the  Constitution  must  be  so  construed  as 
to  make  all  the  provisions  effective  except  in  cases  of  irreconcilable 
conflict — where  one  is  a  substantive  provision  and  is  in  irreconcilable 
conflict  with  another  provision? 

Mr.  Button.  Yes. 

Senator  Ervin*  This  bill  would  suspend  section  2  of  article  I  of  the 
Constitution,  would  it  not,  in  certain  localities,  and  even  in  the  66  of 
the  counties  of  North  Carolina? 

Mr.  Button*  The  bill  has  the  effect  of  saying  whether  a  State  ap¬ 
plies  a  literacy  test  on  the  basis  of  race  and  color.  As  I  said,  Virginia 
would  be  caught,  where  the  Civil  Eights  Commission  said  there  was  no 
discrimination,  and  in  other  States  where  there  was  discrimination, 
they  would  not  be  caught. 

Senator  Ervin.  And  North  Carolina^  34  counties  would  be  caught, 
even  in  the  case  where  it  is  said  there  was  no  violation. 

Just  one  other  question.  Senator  Fong  this  morning  asked  Mr.  Kil- 

Satrfcb  whether  or  not  Virginia  could  not  get  out  from  under  this  bill 
y  providing  that  illiterates  could  vote  and  abolishing  this  question¬ 
naire  that  they  have  to  answer.  The  qualifications  m  Virginia  are 
embodied  in  the  State  constitution,  are  they  not  % 

Mr.  Button.  Right,  sir. 

#  Senator  Ehvin.  And  they  could  not  possibly  get  out  from  under  the 
bill  until  the  legislature  submitted  a  constitutional  amendment  to  the 
people  of  Virginia  and  the  people  of  Virginia  approved  it? 

Mr.  Button.  There  would  have  to  be  two  sessions  of  the  general 
assembly  pass  on  it  and  then  it  would  have  to  be  voted  on  by  the  peo¬ 
ple.  yes,  sir* 

Senator  Ervin,  Even  after  that  they  could  not  get  out  from  under 
this  bill  unless  the  Federal  district  court  sitting  in  the  District  of 
Columbia  would  permit  it,  could  they  ? 

Mr*  Button.  Further  than  that,  because  the  device  was  there  in 
November  1964, 1  believe  they  would  still  be  under  the  bill,  sir. 
Senator  Ervin  (presiding).  Thank  you,  sir. 

(The  complete  statement  of  Mr.  Button  follows : ) 


Mr.  Chairman  and  members  of  the  Judiciary  Committee  of  the  U.S,  Senate, 
S.  1564  Is  among  the  most  dangerous  pieces  of  legislation  ever  offered  in  the 
Congress  of  the  United  States.  I  matte  this  statement  advisedly,  for  I  earnestly 
believe  it  goes  further  than  any  step  yet  attempted  to  erode  the  basic  concepts  of 
constitutional  government  In  which  the  Individual  States  are  acknowledged  to 
be  sovereign.  The  legislation  la  not  only  patently  unconstitutional,  but  it  is 
shockingly  discriminatory. 

Section  2,  of  S.  1504,  provides  that  "no  voting  qualification  or  procedure  shall 
be  Imposed  or  applied  to  deny  or  abridge  the  right  to  vote  on  account  of  race  or 
color.1'  Enactment  of  this  section  Is  fully  justified  by  the  Inhibition  of  the  15th 
amendment  to  the  Constitution  of  the  United  States. 

Surely,  no  one  will  argue  with  the  wisdom  of  that  prohibition ;  yet,  by  some 
mental  gymnastics  not  yet  clearly  determined,  the  authors  of  S.  1564  have 
reached  the  amazing  conclusion  that  requiring  a  person  to  read  or  write  his  own 
name  In  registering  to  vote  Is  a  voting  qualification  which  abridges  the  right  in 
question  on  account  of  race  or  color.  Apparently,  such  a  requirement  is  consid¬ 
ered  In  some  States  a  *'test  or  device”  which  abridges  the  right  to  vote  on  account 
of  race  or  color.  How,  then,  are  we  to  determine  the  States  In  which  such  a  test 
or  device  Is  deemed  violative  of  the  proscription  of  the  15th  amendment? 

It  will  be  seen  from  the  provisions  of  section  3  that  this  bill  would  apply  to 
States  that  maintained  on  November  1, 1964,  some  "test  or  device”  as  a  qualifi¬ 
cation  for  voting  only  fa)  if  less  than  GO  percent  of  the  persons  of  voting 
were  registered  on  Noifember  1, 1964,  or  (b)  if  less  than  GO  percent  of  such  per- 
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sons  voted  in  the  presidential  election  of  1964.  Take  particular  note  that  It  does 
not  apply  equally  to  all  States*  even  though  there  may  be  In  effect  a  voter  qualifi¬ 
cation  teat  or  device  In  a  State  to  which  the  law  does  not  apply  far  more  stringent 
than  that  utlll&ed  in  a  State  to  which  the  legislation  does  apply. 

At  this  point  I  wish  to  emphasize  that  Virginia  does  not  utilize  a  literacy  teat 
as  a  qualification  for  registration  or  voting.  However,  a  prospective  voter  Is  re¬ 
quired  to  fill  out  In  his  own  handwriting  a  form  supplied  by  the  registrar  In¬ 
dicating  the  applicant’s  age*  date,  and  place  of  birth,  residence,  and  occupation 
st  the  time  of  registration  and  for  1  year  next  preceding,  whether  or  not  he  has 
previously  voted,  and  if  so.  the  State*  county*  and  precinct  In  which  he  last  voted. 
Surely*  this  Is  a  reasonable  requirement  for  a  State  to  impose  upon  prospective 
voters  and  it  Is  a  requirement  which  is  utterly  devoid  of  any  racial  connotation 
whatsoever.  Yet,  under  this  bill  such  a  requirement  could  be  construed  by  the 
Attorney  General  of  the  United  States  to  constitute  a  teat  or  device.  In  November 
1004,  only  41  percent  of  the  voting  age  population  of  Virginia  voted  In  the  presi¬ 
dential  election.  In  Alabama,  36  percent  of  the  adults  voted;  Alaska*  48.7  per¬ 
cent;  Georgia,  43.2  percent;  Louisiana,  47-3  percent;  Mississippi,  32,9  percent; 
South  Carolina,  38  percent  Although  leas  than  half  of  the  adults  of  Arkansas 
and  Texas  voted  in  that  election*  these  TStates  reportedly  employ  no  "fceet  or 
device”  as  defined  in  this  legislation  and  would  therefore  be  excluded  from  Its 
provisions. 

Although  less  than  CD  percent  of  the  adults  voted  In  Virginia  In  1664*  this 
circumstance  surely  cannot  be  attributed  to  any  discrimination  In  registering 
prospective  voters*  since  more  than  50  percent  of  the  adults  were  registered  at  the 
time.  Despite  the  tact  that  1*311*003  adults  (over  SO  percent  of  the  total  adult 
population  of  2,534,000)  were  qualified  to  vote  in  the  1604  presidential  election, 
and  despite  the  unprecedented  efforts  of  both  major  political  parties  to  encourage 
those  persons  to  vote*  only  1,042,267  eligible  persons  voted ;  268,756  failed  to  exer¬ 
cise  their  franchise.  Notwithstanding*  under  the  teat  prescribed  in  this  legisla¬ 
tion*  the  State  of  Virginia  will  be  penalised  for  the  failure  of  those  registered 
voters  who  did  not  take  sufficient  Interest  in  the  candidates  offered  for  thetr 
consideration  In  1064  to  exercise  their  franchise. 

The  basic  premise  of  this  legislation  thus  falls;  for*  despite  the  absence  of  a 
"test  or  device"  in  States  such  as  Arkansas  and  Texas*  less  than  50  percent  of 
the  adults  voted  in  the  last  presidential  election.  On  the  other  hand*  the  State  of 
New  York  has  a  literacy  test  far  more  rigorous  than  that  employed  In  some 
States  but*  because  63.2  percent  of  the  adults  in  that  State  voted  In  the  last  elec¬ 
tion,  New  York  Is  exempt  from  this  punitive  legislation* 

This  bill  manifestly  brings  about  the  very  evil  it  purports  to  cure;  namely* 
the  creation  of  separate  and  distinct  standards  of  voter  qualifications  in  all 
elections.  No  person  with  the  slightest  regard  for  the  Constitution  of  the  United 
States  could  conceivably  read  this  legislation  and  fall  to  conclude  that  it 
abolishes  all  qualifications  for  voting  within  a  minority  group  of  States*  while 
simultaneously  permitting  alljother  States  to  Impose  their  own  qualifications  no 
matter  how  stringent  they  may  be.  This,  gentlemen*  is  not  only  unconstitutional, 
it  Is  discrimination  of  the  rankest  order— discrimination  that  has  neither  rea¬ 
sonable  classification  nor  rational  Justification, 

Section  2  of  article  I  of  the  Constitution  of  the  United  States  specifically  pro¬ 
vides  that  the  electors  In  each  State  shall  have  the  same  qualifications  requisite 
for  electors*  of  the  most  numerous  branch  of  the  State  llglslature.  It  has  always 
been  uniformly  considered  the  right  of  the  various  States  to  set  the  qualifications 
for  the  electors  of  the  most  numerous  branch  of  its  State  legislature.  With 
the  exception  of  the  prohibitions  against  classifications  based  upon  race  or  sex 
enunciated  in  the  15th  and  10th  amendments*  no  provision  of  the  Constitution 
of  the  United  States  has  to  this  date  changed  that  fundamental  principle. 
Indeed,  the  principle  was  expressly  reaffirmed  In  the  17th  amendment  And  yet, 
If  a  State  falls  within  the  provisions  of  this  bill  or  if*  In  the  uncontrolled 
judgment  of  the  Attorney  General,  Federal  examiners  are  appointed,  such 
examiners  will  then  register  and  place  on  the  Hst  of  those  eligible  to  vote  per¬ 
sons  who  may  not  be  qualified  under  State  law.  In  other  words,  the  Federal 
Government  will  disregard  the  qualifications  of  the  States  and  set  up  Its  own 
rules  and  regulations  for  persons  who  may  register  and  vote  In  all  elections — 
Federal,  State,  and  local*  This  action  hon  the  part  of  the  Federal  Government 
would  apply  only  to  those  States  In  which  Federal  examiners  were  appointed* 
either  because  those  States  were  indicted  under  section  8*  or  because  in  his 
unfettered  Judgment  the  Attorney  General  thought  the  same  necessary.  This 


704 


VOTING  RIGHTS 


would  mean  that  In  all  other  States  the  law  applicable  to  the  qualifications  of 
electors  would  still  be  In  force  and  govern;  while  In  the  small  minority  of 
States  In  which  Federal  examiners  were  appointed,  this  would  not  be  true* 

The  Federal  Government  would  thus  apply  its  judgment  as  to  qualifications  of 
electors  In  certain  States  and  not  In  others.  This  would  be  the  most  far-reach¬ 
ing  denial  of  constitutional  State  power  yet  devised  and  the  obliteration  of  the 
rao-st  fundamental  rights  of  the  States  by  their  transfer  to  the  Federal  Gov¬ 
ernment.  In  practical  effect,  the  States  so  irrationally  indicated  and  (though 
guiltless  of  racial  discrimination)  convicted  without  trial  would  no  longer  be 
sovereign  entitles  but  simply  departments  of  the  Federal  Government. 

Also,  If  examiners  are  to  be  appointed  in  some  political  subdivisions  of  the 
States*  different  rules  as  to  registration  would  apply  in  these  subdivisions  having 
examiners  and  those,  which  do  not.  In  those  subdivisions  where  no  examiners 
were  appointed,  the  laws  of  the  State  would  still  be  effective. 

If  we  are  to  assume  this  legislation  Is  to  stand  or  fall  on  the  strength  of  the 
15th  amendment,  we  should  look  to  the  question  of  voter  discrimination  based 
on  race  or  color*  I  can,  of  course,  speak  only  for  Virginia.  The  U.S.  Commission 
on  Civil  Rights  In  its  1001  report  on  voting  found  no  discrimination  In  Virginia 
on  account  of  race  or  color.  Indeed,  there  has  been  no  report  of  any  recognised 
agency  or  responsible  Individual  which  even  suggests  that  discrimination  exists 
in  Virginia  in  the  right  to  vote  on  account  of  race  or  color*  Moreover,  anyone 
who  had  the  temerity  to  allege  that  Negroes  are  denied  registration  in  Virginia h 
because  of  their  race  could  not  sustain  that  allegation  by  proof  and  would  be 
guilty  of  manifest  and  willful  misstatement. 

In  the  city  of  Richmond,  where  there  is  a  large  Negro  population,  14,$$0 
Negroes  applied  for  registration  In  1964  alone  and  14, 786  were  duly  registered. 
Only  200  applicants  were  rejected,  and  the  applications  on  file  in  the  regis¬ 
trar’s  office  reveal  that  these  200  were  rejected  solely  because  they  were  un¬ 
able  to  fill  out  the  registration  form  which  merely  required  insertion  of  the 
applicant’s  age,  date  and  place  of  birth,  residence  and,  occupation  at  the  time 
of  registration  and  for  1  year  next  preceding,  whether  or  not  he  has  pre¬ 
viously  voted,  and  If  so,  the  State,  county,  and  precinct  in  which  he  last  voted* 
I  repeat  the  information  which  a  prospective  voter  is  required  to  furnish  under 
Virginia  law  to  emphasize  the  classic  simplicity  and  fundamental  fairness  of 
Virginia's  registration  requirements.  I  add  the  fact  that  under  Virginia  law 
registration  is  permanent  and  no  annual  registration  or  reregistration  of  any 
sort  is  required* 

In  Charles  City  County,  Va.,  there  U  also  a  large  Negro  population  which 
constitutes  some  8334o  percent  of  the  total  population  of  that  county*  Com¬ 
menting  upon  the  lack  of  racial  discrimination  In  the  exercise  of  the  franchise  in 
this  political  subdivision  of  Virginia,  the  U.S*  Commission  on  Civil  Rights  in  its 
1961  report  on  voting  made  the  following  statement: 

"*  *  *  Charles  City  County,  Va„  Is  the  outstanding  example  (by  comparison) 
of  political  freedom  and  participation  by  Negroes.  *  *  *  Charles  City  has  a 
Negro  registrar  (a  woman),  Negro  clerks  and,  at  voting  time,  Negro  election 
judges*  In  1052  a  Negro  won  the  race  for  county  supervisor,  and  when  he  died 
in  office  in  1959  he  was  succeeded  by  another  Negro*  Four  of  the  county  Dem¬ 
ocratic  Committee's  12  members  are  Negroes,  and  an  active  nonpartisan  Negro 
organization,  the  Charles  City  County  Civic  Club,  works  to  encourage  Negroes 
to  pay  their  poll  taxes,  register,  and  vote.  "White  candidates  place  their  rec¬ 
ords,  and  platforms  in  person  before  Negro  groups — further  evidence  that 
Charles  City  Negroes  are  considered  politically  important/’ 

Richmond  and  Charles  City  County  are  typical  of  the  State  as  a  whole,  and 
no  person  who  has  even  attempted  to  inform  himself  can  truthfully  state  that 
Negroes  in  Virginia  have  been  subjected  to  discrimination  In  either  registra¬ 
tion  or  voting.  Indeed,  no  accusation  has  been  received  from  any  quarter  that 
any  person  of  voting  age  in  Virginia,  whether  white  or  Negro,  has  ever  been 
denied  the  right  to  register  or  vote  by  imposition  of  a  "test  or  device1'  based  on 
race  or  color, 

I  have  always  entertained  the  view  that  the  right  to  vote  was  Just  thai^- 
a  personal  right,  not  a  govern  mentally  imposed  obligation.  So  far  as  I  am 
aware,  there  has  never  heretofore  been  proposed  a  Federal  law  which  would 
compel  a  State  to  see  that  registered  persons  actually  voted,  or  to  penalize 
registered  voters  for  fqjlure  to  exercise  the  franchise* 

To  insure  that  Illiterates,  felons,  and  other  unqualified  individuals  do  not 
vitiate  the  electorate,  many  States  have  Imposed  some  form  of  voter  qualiflca- 
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tlom  This  power,  exclusively  one  reserved  and  confirmed  to  the  States,  hae 
heretofore  been  founded  upon  article  I,  section  2,  of  tlie  Constitution  of  the 
United  States.  The  propriety  of  the  effective  exercise  of  this  power  was  clearly 
and  conclusively  stated  by  Ylce  Chairman  Storey  of  the  U.S.  Commission  on 
Civil  Rights  In  the  1901  report  on  voting  In  the  following  declaration: 

"Many  States  have  voting  requirements  more  extensive  than  age  or  length 
of  residence,  incarceration,  or  felony  convictions.  These  qualifications,  having 
nothing  to  do  with  race,  religion,  or  national  origin,  are  an  Important  element 
in  preserving  the  sanctity  of  the  ballot  They  are  specific  disqualifications 
which  are  felt  Justifiable  for  the  good  of  the  State.  Disqualifications  of  per¬ 
sons  whose  mental  condition  makes  it  impossible  for  them  competently  to  exer¬ 
cise  the  discrimination  necessary  in  voting  has  long  been  accepted.  Many 
States  disqualify  paupers  supported  by  municipal  or  county  officials  on  the 
theory  that  these  i*eople  are  too  easily  exploitable  by  such  officials  for  their  own 
purposes.  The  security  and  purity  of  the  ballot  can  be  destroyed  by  permitting 
illiterates  to  vote,  And  as  the  English  language  Is  still  the  official  language  of 
the  United  States,  there  Is  good  Justification  for  States  requiring  that  voters  have 
at  least  a  rudimentary  knowledge  of  this  language/' 

Apparently  Congress  Is  now  to  substitute  its  own  Judgment  for  that  of  the 
lad  1  vidua  I  States  regarding  voter  qualifications,  not  only  In  Federal  elections 
but  In  State  and  local  elections  as  well.  Thus,  the  States  affected  by  this 
legislation  will  be  compelled  to  extend  the  franchise  Indiscriminately  to  allt 
or  to  anyone  deemed  to  be  qualified  in  the  unlimited  discretion  of  a  Federal 
examiner. 

Finally,  with  due  respect,  T  offer  this  admonition:  This  bill  la  merely  one 
step  in  a  scheme  for  ultimate  Federal  control  of  the  conduct  of  all  State  and 
local  elections,  even  to  the  extent  of  federally  appointed  election  officials  in 
elections  Involving  public  office  in  every  State,  county,  city,  and  town  In  the 
Nation,  as  well  as  elections  upon  such  limited  questions  as  creating  local  debt 
or  hnposing  local  taxes.  Today,  It  Is  a  select  minority  of  States  which  Con¬ 
gress  is  so  gleefully  and  impetuously  grinding  under  its  heel.  Tomorrow,  under 
other  circumstances,  your  own  States  feel  the  weight  of  this  tyranny,  for  surely 
there  Is  no  man  here  so  blind  as  to  be  unable  to  see  that  the  criteria  designed 
today  to  eliminate  the  reasonable  voter  qualifications  In  Virginia  can  as  easily 
be  redesigned  tomorrow  to  abolish  voter  qualifications  In  New  York,  California, 
or  any  other  State,  __ 

Individually,  Virginia  has  no  fear  of  the  spotlight  being  turned  on  Its  elec¬ 
toral  process.  We  stand  justly  proud  of  our  system  and  the  public  servants 
who  administer  It.  Any  citizen  who'  feels  that  his  right  to  vote  has  been 
abridged  or  affected  In  any  way,  either  by  the  system  Itself  or  through  Its 
administration,  has  ample  remedy  under  Virginia  law  to  redress  this  condition 
without  reliance  upon  Federal  legislation  such  as  that  proposed  in  8.  1564. 
But,  as  already  pointed  out  and  everywhere  conceded,  no  remedy  U  required 
under  Virginia  law,  for  no  wrong  exists  to  be  corrected. 

In  its  present  form  S.  1664  Is  an  obvious  sham,  and  by  enacting  it  the  Con¬ 
gress  of  the  United  States  will  become  partners  with  Hie  administration  In  an 
act  of  unparalled  political  cynicism.  As  written,  the  bill  Is  a  sham  because — 
though  ostensibly  and  ostentatiously  offered  for  the  purpose  of  eliminating 
racial  discrimination  in  the  electoral  process — It  contains  an  arbitrary  appli¬ 
cation  formula  deliberately  designed  to  include  within  Its  terms  certain  States 
which  both  the  administration  and  Congress  know  are  guiltless  of  racial  dis¬ 
crimination  In  this  field,  while  at  the  same  time  deliberately  excluding  from 
its  scope  other  States  In  which  racial  discrimination  Is  known  by  the  adminis¬ 
tration  and  Congress  to  exist.  Though  Its  professed  purpose  is  the  termina¬ 
tion  of  racial  discrimination  in  the  exercise  of  the  right  to  vote,  the  bill 
manifestly  does  not  even  attempt  to  achieve  this  salutary  goal  on  an  Impartial, 
uniform,  nationwide  basis  ns  it  should— and  so  easily  could — do,  hut  only 
snipes  at  the  problem  piecemeal  In  those  few  States  which  the  administration 
believes  may  he  insulted  and  harassed  with  Impunity  by  the  rest  of  tbe  Nation, 

Is  It  possible  that  the  Congress  of  the  United  States  can  be  so  stampeded  by 
external  events  that  it  has  neither  the  time  nor  the  fortitude  to  be  either  fair 
or  effective  in  shaping  its  legislation?  Both  fairness  and  effectiveness  can 
easily  be  achieved  by  enactment  of  n  bill  which  would  apply  uniformly  to  every 
iwllfcical  subdivision  in  the  country  wher6  racial  discrimination  exists  and  thus 
single  out  no  particular  State  or  iieople  for  the  special  opprobrium  which  S, 
1564  now*  entails. 
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By  enacting  this  legislation  in  its  present  form  Congress  will  seriously  under* 
mine  the  edifice  of  constitutional  government  in  this  country,  under  which  the 
founders  of  the  Union  sought  to  protect  and.  advance  the  cause  of  liberty  prl* 
warily  by  distributing  governmental  power  between  the  Nation  and  the  States* 
each  supreme  within  its  sphen  thus  forming  an  indestructible  union  of  inde¬ 
structible  States,  Sober  reflection,  objective  analysis  and  dispassionate  delibera¬ 
tion  should  characterise  the  congressional  approach  to  legislation  such  as  this* 
for  the  rights  of  no  citizen  can  be  guaranteed  tomorrow  If  the  Constitution  Is 
rent  assunder  In  an  Impulsive,  misguided*  and  illegal  effort  to  secure  the  rights 
of  certain  citizens  today.  Wrong  means  employed  by  good  men  toduy  are  in¬ 
evitably  utilized  to  justify  the  act  of  a  tyrant  tomorrow,  Thu  Members  of  Con¬ 
gress  should  think  well  before  evading  the  Constitution  w a  havo  all  sworn  to 
uphold.  Someday  we  may  be  in  sore  need  of  its  protection. 


(The  following  statement  of  Mr.  Button  which  wos  filed  with  Sub¬ 
committee  No,  5  of  tlie  Committee  of  the  Judiciary  of  the  House  of 
Representatives  is  included  in  the  record  at  the  request  of  Senator 
Ervin :) 

Commonwealth  or  Virginia, 

Richmond,  April  7, 1965. 

Hon.  Sam  J,  Kevin,  Jr,* 

Congress  of  the  United  States, 

Senate  Otftee  Building,  Washington,  D.C, 

Mr  Dear  Senator  Ervin  :  I  enclose  herewith  copy  of  the  statement  filed  with 
Subcommittee  No.  5  of  the  Committee  on  the  Judiciary  of  the  House  of  Repre¬ 
sentative*.  This  statement  was  filed  at  the  request  of  a  member  of  the  sub¬ 
committee  at  the  time  I  appeared  before  that  committee  on  March  29,  1965, 

A  copy  of  this  statement  Is  sent  to  you  in  accordance  with  your  request  made 
at  the  time  I  appeared  before  the  Senate  Committee  on  the  Judiciary  on  April 
1*  196$. 


Sincerely  yours* 


Robert  Y.  Button*  Attorney  General. 


The  Constitutionality  or  the  Voting  Rights  Act  op  1005 — H.R.  9400— A 
Response  to  the  Attorney  General  of  the  United  States 

On  March  29,  1965*  In  my  capacity  as  attorney  general  of  Virginia,  I  testified 
before  Subcommittee  No.  5.  of  the  Committee  on  the  Judiciary  of  the  House  of 
Representatives  of  the  United  States  in  opposition  to  H.R,  6400,  entitled  the 
“Voting  Rights  Act  of  1965."  On  that  occasion*  I  began  my  testimony  with 
the  statement  that  the  proposed  bill  was 4i*  *  *  among  the  most  dangerous  pieces 
of  legislation  ever  offered  in  the  Congress  of  the  United  States.  I  make  this 
statement  advisedly,  for  I  earnestly  believe  It  goes  further  than  any  step  yet 
attempted  to  erode  the  basic  concepts  of  constitutional  government  In  which 
the  Individual  States  are  acknowledged  to  be  sovereign.  The  legislation  is  not 
only  patently  unconstitutional,  but  it  Is  shockingly  discriminatory/1 

During  the  course  of  the  hearings  on  that  date*  my  attention  was  directed  by 
a  member  of  the  subcommittee  to  the  following  observation  made  by  the  Attor¬ 
ney  General  of  the  United  States  while  testifying  on  the  same  bill  before  the 
House  Judiciary  Committee  on  March  16*  1965 ; 

11 1  have  shown  why  this  legislation  is  necessary  and  have  explained  how  It 
would  work.  It  remains  to  determine  whether  it  Is  constitutional.  The  answer 
is  clear;  the  proposal  is  constitutional/' 

In  light  of  this  obvious  conflict  of  opinion  concerning  the  constitutionality  of 
H.R.  6400,  I  was  Invited  by  the  subcommittee  to  submit  a  more  elaborate 
expression  of  my  views  on  this  subject  in  the  form  of  a  response  to  those  pre* 
rlously  announced  by  the  Attorney  General  of  the  United  States.  I  accepted 
this  invitation,  and  I  wish  now  to  express  my  appreciation  to  the  members  of  the 
rubcommittee  for  this  opportunity  to  detail  my  position  on  this  aspect  of  thi 
legislation  under  consideration. 

In  essence,  H.R.  6400  provides  that  no  person  shall  be  denied  the  right  to  vote 
In  any  election  (Federal,  State,  or  local)  because  of  his* failure  to  comply  with 
any  voter  qualification  test  established  by  State  law*  In  any  State  or  political 
subdivision  thereof  (IV  wbich  maintained  a  voter  qualification  test  on  Novem¬ 
ber  1,  1964,  and  (2)  in  which  less  than  50  percent  of  the  resident  persons  of 
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I  voting  age  were  registered  on  November  1,  1064,  or  In  which  lew  than  50  per¬ 
cent  of  the  resident  persons  of  voting  age  voted  In  the  presidential  election  of 
November  1904.  In  effect,  H.R.  6400  would  abolish  any  voter  qualification  test 
(including  racially  nondlecrimlnatory  teats)  In  certain  Stfltes  only ;  i.e.,  those 
|  States  falling  within  the  ambit  of  one  or  the  other  of  the  two  150-pereeut 
formulas  mentioned  above. 

The  only  provision  of  the  Constitution  of  the  United  States  upon  which  Its 
proponents  attempt  to  Justify  enactment  of  the  legislation  In  question  U  the 
15th  amendment.  In  Its  entirety,  that  amendment  prescribes : 

“Section  1,  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States  or  by  any  State  on  account  of  race,  color, 
or  previous  condition  of  servitude. 

" Section  2.  The  Congress  shall  have  power  to  enforce  this  article  by  appro¬ 
priate  legislation.*' 

The  Attorney  General  of  the  United  States  asserts  that  H.R,  0400  constitutes 
“appropriate”  legislation  under  section  2  of  the  15th  amendment.  I  submit,  how¬ 
ever,  that  H  R.  6400  Is  constitutionally  Invalid  because  <1)  in  Its  direct  operation 
and  effect  under  the  50  percentum  formulas,  the  hill  arbitrarily  and  unjustifiably 
includes  within  Its  terms  States  which  are  demonstrably  free  of  any  racial  dis¬ 
crimination  in  the  establishment  or  administration  of  their  electoral  processes 
and  (2)  In  Its  direct  operation  and  effect,  the  bill  infringes  the  constitutional 
power  of  the  individual  States  of  the  Union  to  Impose  such  racially  nondiserl mina¬ 
tory  qualifications  upon  the  exercise  of  the  right  to  vote  as  each  State  may  select. 
I  shall  discuss  these  two  fundamental  constitutional  objections  to  the  bill 
seriatim. 

In  considering  the  first  stated  objection  to  the  constitutionality  of  H.R.  6400, 
It  is  well  settled,  ae  the  Attorney  General  points  out  citing  Ktit&enbacn  v.  $IcClttn& 
(379  U.S.  294),  that  Congress  must  have  a  “rational  basis"  for  the  findings  upon 
which  Its  legislation  Is  predicated.  It  must  be  noted,  however,  that  the  Attorney 
GeneraVs  attempt  to  establish  a  "valid  factual  premise**  for  congressional  action 
with  respect  to  voter  discrimination  In  Virginia  Is  completely  refuted  by  the 
findings  of  the  U,S.  Civil  Rights  Commission,  In  Its  1961  report  on  voting,  the 
Commission  declared: 

“The  absence  of  complaints  to  the  Commission,  actipns  by  the  Department  of 
Justice,  private  litigation,  or  other  indications  of  discrimination,  have  led  the 
Commission  to  conclude  that,  with  the  possible  exception  of  a  deterrent  effect  of 
the  poll  tax — which  does  not  appear  generally  to  be  discriminatory  upon  the  basis 
of  race  or  color — Negroes  now  appear  to  encounter  no  significant  racially  moti¬ 
vated  Impediments  to  voting  In  4  of  the  12  Southern  States ;  Arkansas,  Oklahoma, 
Texas,  and  Virginia"  (vol.  X,  p.  22). 

“In  three  States— Louisiana  (where  there  is  substantial  discrimination),  Flor¬ 
ida  (where  there  Is  some),  and  Virginia  (where  there  appears  to  be  none)— 
official  Statistics  are  complied  on  the  State  level  by  county  and  by  race"  (voL  1, 

p.  102). 

As  the  Supreme  Court  has  Repeatedly  pointed  out,  a  statute,  valid  on  Its  face, 
may  be  assailed  by  proof  of  facts  demonstrating  that  the  statute  as  applied  to  a 
particular "clmra-ts  withont  support  In  reason.  (See,  United  State#  v.  fiarolene 
Products  Company  304  U.S.  144.)  In  light  of  the  findings  of  the  U.S.  Civil  Rights 
Commission  summarized  above,  it  Is  unarguably  apparent  that  no  racial  discrim¬ 
ination  exists  In  Virginia  with  respect  to  the  right  to  vote.  This  circumstance 
completely  undermines  the  Indispensable  factual  foundation  upon  which  H.R. 
640O  is  based.  The  power  of  Congress  to  enforce  the  guarantee  of  the  15th 
amendment  la  specifically  limited  to  the  enactment  of  "appropriate**  legislation 
for  this  purpose;  yet  it  is  manifest  that  the  50  percent  formulas  which  would 
activate  the  proposed  legislation  operate  to  include  within  the  ambit  of  the  bill 
States  In  which  no  racially  motivated  voter  discrimination  exists.  Clearly,  Con¬ 
gress  may  not— under  the  guise  of  enforcing  the  15th  amendment  prohibition 
against  denial  of  the  right  to  vote  on  account  of  race  or  color^enact  legislation 
which  would  suspend  the  electoral  laws  of  a  State  in  which  racial  discrimination 
In  the  exercise  of  the  right  to  vote  Is  known  by  Congress,  as  a  matter  of  public 
record,  to  be  nonexistent.  Legislation  having  such  an  effect  is  clearly  without 
reasonable  classification  or  rational  Justification,  amounts  to  no  more  than  a 
mere  arbitrary  fiat  and  cannot  constitute  appropriate  legislation  under  the  15th 
amendment. 

Consideration  of  the  2d  stated  objection  to  the  constitutionality  of  H.R. 
6400  begins  with  the  premise  that  the  right  to  prescribe  the  qualification  of 
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electors  Is  one  constitutionally  vested  exclusively  within  the  province  of  the 
Individual  States,  subject  only  to  the  limitations  contained  tn  the  Federal  Con¬ 
stitution  forbidding  qualifications  based  upon  race  (15th  amendment),  sex  (19th 
amendment),  and  the  payment  of  a  poll  tax  in  Federal  elections  {24th  amend* 
ment).  Thus,  article  I,  section  2,  of  the  Constitution  of  the  United  States  and 
the  17th  amendment  provide  that  electors  for  the  House  of  Representatives  ami 
Senate,  respectively,  shall  have  the  qualifications  requisite  for  electors  of  the 
most  numerous  branch  of  each  State  legislature.  Under  these  provisions,  the 
qualifications  of  electors  In  congressional  elections  must  be  those  qualifications 
established  by  each  State  for  electors  of  the  most  numerous  branch  of  the  State 
legislature*  Further  In  this  connection,  the  Supreme  Court  of  the  United  States 
has  repeatedly  declared  that  a  State  is  free  to  conduct  Its  elections  and  limit  its 
electorate  as  it  may  deem  wise,  except  as  its  actions  may  be  affected  by  the  pro* 
hlbttlons  of  the  Federal  Constitution,  and  that  the  power  of  Congress  to  legislate 
at  all  the  subject  of  racial  discrimination  In  voting  rests  upon  the  15th  amend' 
ment  and  extends  only  to  the  prevention  by  appropriate  legislation  of  the  dis¬ 
crimination  forbidden  by  that  amendment. 

Decisions  of  the  U.S.  Supreme  Court  since  ratification  of  the  loth  amendment 
dispel  in  conclusive  fashion  any  doubt  concerning  the  validity  of  this  funda¬ 
mental  premise.  In  1876  (United  State#  v,  Reese,  92  thS*  214),  the  Supreme 
Court  declared : 

"The  15th  amendment  does  not  confer  the  right  of  suffrage  upon  anyone.  It 
prevents  the  States,  or  the  United  States,  however,  from  giving  preference,  in 
this  particular,  to  one  citizen  of  the  United  States  over  another,  on  account  of 
race,  color,  or  previous  condition  of  servitude.  *  *  *  If  citizens  of  one  race 
having  certain  qualifications  are  permitted  by  law  to  vote,  those  of  another 
having  the  same  qualifications  must  be  *  *  *,  The  power  of  Congress  to  legislate 
at  all  upon  the  subject  of  voting  at  State  elections  rests  upon  this  amendment.'* 
[Italic  supplied,] 

Moreover,  in  1959  (Lassiter  v.  Northampton  County  Board  of  Elections,.  3fl0 
U*S.  45),  the  Court  stated: 

" The  States  have  long  been  held  to  have  broad  powers  to  determine  the  con¬ 
ditions  under  which  the  right  of  suffrage  may  be  exercised.  *  *  *  So  while  the 
right  of  suffrage  Is  established  and  guaranteed  by  the  Constitution  *  *  *  it  is 
subject  to  the  imposition  of  State  standards  whieh  are  not  discriminatory  and 
which  do  not  contravene  any  restriction  that  Congress,  acting  pursuant  to  its 
constitutional  powers,  baa  Imposed.  +  +  *  While  section  2  of  the  14th  amend¬ 
ment,  which  provides  for  apportionment  of  representatives  among  the  States 
according  to  their  respective  numbers  counting  the  whole  number  of  persons  In 
each  State  (except  Indians  not  taxed),  speaks  of  'the  right  to  vote/  the  right 
protected  * refers  to  the  right  to  vote  as  established  by  the  laws  and  constitution 
of  the  State/ TP  [Italic  supplied.] 

Finally,  on  March  8  of  this  very  year  f  Carrington  v.  Rash, - U.S* - },  the 

Co-urt  confirmed : 

" There  can  be  no  doubt  either  of  the  historic  function  of  the  States  to  estab- 
llsh,  on  a  nondfseriminatory  basis,  and  in  accordance  with  the  Constitution,  other 
qualifications  for  the  exercise  of  the  franchise*  Indeed,  ‘the  States  have  long 
been  held  to  have  broad  powers  to  determine  the  conditions  under  which  the 
right  of  suffrage  may  be  exercised.  *  *  *  In  other  words,  the  privilege  to  vote 
in  a  State  is  ivithtu  the  jurisdiction  of  the  State  itself,  to  be  exercised  as  the  State 
may  direct,  and  upon  such  terms  as  to  it  may  seem  proper,  provided,  of  course, 
no  discrimination  is  made  between  Individuals  in  violations  of  the  Federal  Con¬ 
stitution/’*  [Italic  supplied.] 

Tn  light  of  these  decisions,  it  is  manifest  that  for  almost  a  century  the  Supreme 
Court  of  the  United  States  has  consistently  and  repeatedly  proclaimed  the  power 
of  each  State  under  the  Federal  Constitution  to  establish  racially  nondlscrimina- 
tory  criteria  governing  the  exercise  of  the  elective  franchise  of  its  citizens.  The 
language  in  which  this  fudamental  power  of  the  Individual  States  has  been  de¬ 
clared,  reaffirmed,  and  protected  consists  of  such  plain  English  words  that  he 
who  runs  may  read  and  the  ingenuity  of  man  cannot  evade  them.  The  pre¬ 
scription  of  racially  nondtscri  minatory  qualifications  upon  the  right  to  vote  Is 
the  exercise  of  a  power  vested  in  each  State  by  the  Constitution  of  the  United 
States,  If  this  power  rests  with  the  States  under  the  Constitution — as  is  unargu- 
ably  true — then  its  exercise  may  not  be  interdicted  by  the  Congress  or  any  depart¬ 
ment  of  the  Federal  t^overmnent,  under  the  15th  amendment  or  any  other  pro¬ 
vision  of  the  Constitution,  If  the  constitutional  powers' of  the  States  could  be 
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thus  manlplated  out  of  existence  by  the  legislative  action  of  Congress,  the  guar¬ 
antees  of  our  Constitution  are  illusory  Indeed, 

Let  me  attempt  to  clarify  this  pro]K>sltion  and  emphasize  its  validity  by  ref¬ 
erence  to  an  analogy  with  which,  perhaps,  not  even  the  Attorney  General  of  the 
United  States  will  disagree.  Section  2  of  the  14th  amendment  authorises  Con¬ 
gress  to  reduce  the  basis  of  representation  of  States  in  the  House  of  Representa¬ 
tives  whenever  the  right  to  vote  In  a  State  is  denied  or  abridged  except  upon 
stated  grounds.  By  contrast,  the  right  of  a  State  to  equal  representation  in  the 
Senate  of  the  United  States  hy  two  Senators,  each  of  whom  shall  have  one  vote*  Is 
a  right  guaranteed  to  each  State  without  qualification  by  article  V  of  the  Con¬ 
stitution,  If  the  Congress  of  the  United  States — purporting  to  act  under  the 
15th  amendment — should  enact  a  law  diminishing  Senate  representation  in  those 
States  In  which  the  right  to  vote  has  been  dented  or  abridged  upon  the  ground  of 
race,  would  such  a  law  be  constitutional?  Manifestly  not,  and  I  do  not  believe 
that  even  the  Attorney  General  of  the  United  States  would  have  the  temerity  to 
suggest  that  it  would  be.  In  enacting  appropriate  legislation  under  the  15th 
amendment.  It  simply  does  not  lie  within  the  power  of  Congress  to  violate  other 
provisions  of  the  Federal  Constitution  which  expressly  guarantee  certain  rights 
to,  and  confer  certain  powers  upon,  the  States  or  other  independent  coordinate 
branches  of  the  Federal  Government, 

Yet  the  right  to  prescribe  racially  non  discriminatory  voting  qualifications  Is 
one  no  less  vested  in  the  States  by  the  Federal  Constitution  than  the  right  to 
equal  representation  in  the  Senate.  If  the  latter  right  of  the  States  cannot 
be  infringed  by  Congress  under  the  13th  amendment,  the  former  right  equally 
cannot  be. 

Let  me  emphasize  at  this  point  that  I  do  not  make  the  broad  (Indeed,  too 
broad!  assertion  that  each  State  has  the  power  to  prescribe  any  voting  qualifica¬ 
tions  it  may  see  fit.  It  is  the  power  to  prescribe  racially  nondiscrlminatoiy 
qualifications  which  each  State  constitutionally  possesses,  and  when  a  State 
establishes  such  nondlscri minatory  qualifications,  it  exercises  a  constitutionally 
protected  power  with  which  no  branch  of  the  Federal  Government  may  per¬ 
missibly  interfere. 

Just  such  a  situation  exists  in  my  State.  Under  Virginia  law,  a  prospective 
voter  is  required  to  fill  out  in  his  own  handwriting  a  form  indicating  the  appli¬ 
cant's  age,  date  and  place  of  birth,  residence,  and  occupation  at  the  time  of 
registration  and  for  1  year  next  preceding,  whether  or  not  he  has  previously 
voted  and,  if  so,  the  State,  county,  and  precinct  In  which  he  last  voted.  These 
requirements  are  not  only  reasonable  but  are  utterly  devoid  of  any  racial  con¬ 
notation  whatever,  and  their  imposition  neither  dentes  nor  abridges  anyone1 3 
right  to  vote  because  of  race  or  color.  Under  the  Constitution  of  the  United 
States,  Virginia  has  the  power  to  fmpose  these  nondiscri minatory  voter  qualifica¬ 
tions  upon  its  citizens,  and  the  Congress  has  no  authority  whatever  to  suspend 
them.  If  these  qualifications  were  discriminatory,  or  If  they  were  discrimina¬ 
tor!  ly  administered,  then — and  only  then — would  these  circumstances  provide 
m  area  In  which  Congress,  under  the  15th  amendment,  could  legislate.  How- 
over,  if  neither  of  these  circumstances  exists — as  is  concedediy  the  case  In  Vir¬ 
ginia— no  enactment  of  Congress  can  vary  them  In  the  slightest  degree.  Con¬ 
gress  cannot  substitute  its  own  voting  standards  for  the  nondiscri  minatory 
voting  qualifications  prescribed  by  the  State  without  infringing  the  constitu¬ 
tionally  established  and  Judicially  protected  power  of  the  State  In  this  field. 

During  the  course  of  his  testimony  before  the  House  Judiciary  Committee 
tm  March  18,  1965,  the  Attorney  General  of  the  United  States  made  reference  to 
the  following  observation  of  the  late  Mr,  Justice  Frankfurter,  speaking  for  the 
Court  In  OomilUort  v.  Light  foot  (346  I',  ft.  339.  347),  a  lfith  amendment  case: 

"When  a  State  exercises  power  wholly  within  the  domain  of  State  interest, 
it  is  Insulated  from  Federul  Judicial  review'.  But  such  insulation  Is  not  carried 
over  when  State  power  Is  used  as  an  instrument  for  circumventing  a  federally 
protected  right." 

Precisely  so.  Atid  when  a  State  establishes  nmidiscrimlnatory  voting  qualifica¬ 
tions.  it  exercises  a  power  wholly  within  the  domain  of  the  State  and  is  insulated 
not  only  from  Federal  judicial  review  but.  from  Federal  legislative  Interference. 
It  adds  nothing  to  emphasize  that  such  Insulation  Is  not  available  when  State 
power  is  used  as  an  Instrument  for  circumventing  n  federally  protected  right, 
for  when  a  States'  voting  standards  are^ln  fact,  nondiscrlmfnatory,  they  cannot 
be  an  instrument  for  such  purine  nor  come  within  the  reach  of  congressional 
power. 
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The  Attorney  General  of  the  United  States  also  referred  to  certain  observa¬ 
tions  of  Chief  Justice  John  Marshall  in  the  historic  cases  of  v.  Ogden 

(9  Wheat,  1),  and  JfcCwttottgA  v.  Maryland  (4  Wheat,  310),  for  alleged  support 
of  the  power  of  Congress  to  enact  H,R,  6400,  In  thin  connection,  he  quoted  tto 
following  classic  utterances  of  Marshall  in  those  cases : 

“This  power,  like  all  others  vested  In  Congress,  Is  complete  In  Itself t  may  be 
exercised  to  its  utmost  extent,  and  acknowledges  no  limitations,  other  than  are 
prescribed  in  the  Oonstitutim"  (9  Wheat  190),  [Italic  supplied,] 

JiLet  the  end  ho  legitimate,  lot  It  be  within  the  scope  of  the  Constitution,  and 
all  means ? which  are  appropriate,  which  are  plainly  adapted  to  that  end,  which 
are  not  prohibited*  but  consistent  with  the  letter  and  spirit  of  the  Constitution, 
are  constitutional'*  (  4  Wheat  421 )  ♦  [Italic  supplied,] 

In  light  of  the  phrases  of  the  quotations  which  I  have  italicized  above,  it  ie 
manifest  that  these  declarations  lend  no  support  to  the  Attorney  General's  posb 
tion.  On  the  contrary,  the  great  Chief  Justice  was  abundantly  careful,  on  both 
occasions,  to  point  out  that  congressional  power  was  subject  to  the  limitations 
^prescribed  In  the  Constitution”  and  that  the  only  means  properly  available  for 
the  exercise  of  congressional  power  are  those  "which  arc  not  prohibited  *  *  *” 
However,  as  we  have  seen,  the  power  of  Congress  to  deal  with  State-prescribed 
voter  qualifications  Is  severely  limited  by  the  Constitution  and  the  suspension 
by  Congress  of  the  racially  nondisori minatory  qualifications  of  a  State  la  clearly 
prohibited, 

Equally  Irrelevant  and  misleading  are  the  Attorney  General's  reference  to 
Esb  Parte  Riebotd  (100  U,S,  371),  and  hls  statement  that  in  the  cited  case  the 
Supreme  Court  “sustained  a  system  of  Federal  supervisors  for  registration  and 
voting  not  dissimilar  to  the  system  proposed  here,**  Not  only  was  the  legisla¬ 
tion  under  review  In  Biebotd  limited  to  Federal  elections,  but  it  did  not  even 
purport  to  Interfere  with  State  laws  prescribing  voter  qualifications-  It  is  thus 
apparent  that  the  legislation  validated  in  Siebom  was  not  even  remotely  similar 
to  the  legislation  currently  under  consideration  by  Congress, 

I  lay  no  claim  to  reputation  as  an  authority  on  the  subject  of  constitutional  law, 
and  certainly  I  have  no  talent  for  predicting  the  future  course  of  Supreme  Court 
decisions  on  the  basis  of  existing  precedent.  I  do  bellve,  however,  as  Mr,  Justice 
Harlan  made  clear  In  his  address  dedicating  the  Bill  of  Rights  Room  in  New 
York  City  on  August  9, 1964,  that  the  framers  of  the  Constitution  *  *  staked 
their  faith  that  liberty  would  prosper  In  the  new  nation  not  primarily  upon 
declarations  of  individual  rights  6ut  upon  the  kind -of  government  the  Union 
was  to  have.  And  they  determined  that  In  a  government  of  divided  powers  lay 
the  best  promise  for  realising  the  free  society  it  was  tbelr  object  to  achieve,'1 
[Italic  supplied,] 

One  aspect  of  this  governmental  edifice  which  the  framers  sought  to  erect, 
and  which  H.R.  6400  would  manifestly  subvert,  was  the  distribution  of  power 
between  the  Nation  and  the  States,  each  supreme  within  Its  sphere,  thus  forming 
an  Indestructible  Union  of  Indestructible  States.  I  speak  today  for  the  preserva¬ 
tion  of  this  governmental  Ideal  and  for  the  preservation  of  the  right  of  every 
citizen  to  vote,  without  regard  to  race  or  color,  within  the  framework  of  this 
ideal  and  in  a  manner  consistent  with  the  letter  and  spirit  of  the  Constitution. 

Senator  Ervin,  Mr,  Gray,  you  are  the  former  attorney  general  of 
Virginia,  are  you  not! 

STATEMENT  OF  FREDERICK  T,  GRAY,  RICHMOND,  VA. 

Mr,  Gray,  Senator  Ervin* 

Senator  Ervin*  Have  you  been  a  member  of  the  great  General 
Assembly  of  Virginia  ? 

Mr*  Gray*  I  am  not  related  by  birth  or  wealth  to  the  Senator, 
Senator  Ervin,  I  withdraw  the  question,  because  one  time  they 
called  a  character  witness  to  the  stand  down  in  the  North  Carolina 
court  presided  over  by  a  good  friend  of  mine,  Judfee  Harlin  Johnston* 
The  lawyer  asked  this  witness*  “Are  you  a  member  of  the  State  legis¬ 
lature!”  4 


VOMtfG  RIGHTS  7ll 

Judge  Johnston  said,  “What  are  you  trying  to  do,  impeach  your 
own  witness  I  ” 

We  are  delighted  to  have  you  here.  We  shall  be  glad  to  hear  you. 

Mr.  Ghat.  Gentlemen,  in  his  statement  before  the  House  subcom¬ 
mittee  on  March  18,  Attorney  General  Katzenbach  said,  and  I  quote : 

In  our  system  of  government,  there  Is  no  right  more  central  and  no  right  more 
precious  than  the  right  to  rote. 

He  further  quoted  from  President  Kennedy*  saying; 

The  right  to  vote  In  a  free  American  election  is  the  most  powerful  and  precious 
right  In  the  world — and  It  must  not  be  denied  on  the  grounds  of  race  or  color. 

Now,  I  cite  these  statements  by  the  Attorney  General,  not  to  criticize 
or  condemn,  but  to  illustrate  that  I  have  no  quarrel  with  his  announced 
purpose,  I  agree  completely  with  both  of  these  statements. 

I  did  not  come  here  to  champion  the  cause  of  any  race  or  any  re¬ 
ligion*  but  I  must  confess  to  you  that  I  do  come  to  champion  one  form 
of  discrimination.  I  ask  you  gentlemen  to  permit  the  States  to  dis¬ 
criminate  in  favor  of  the  literate^ 

We  have  had  a  great  deal  of  discussion  here*  departing  from  what 
I  have  written,  about  what  is  or  what  is  not  a  literacy  test,  and  we  may 
have,  I  think,  gotten  a  little  confusion.  Certainly,  as  far  as  anyone 
from  Virginia  that  I  know  of  is  concerned, there  is  no  question  about 
the  fact  that  under  this  bill,  the  form  for  registration  which  is  now  in 
use  in  Virginia  would  be  a  literacy  test  under  ths  bill,  because  in  order 
to  complete  this  test  a  person  must  be  able  to  read  what  is  on  the 
form,  which  is  the  information  which  has  been  referred  to — name, 
age,  place  of  residence,  occupation*  and  where  you  resided  for  the 
preceding  year — and  must  be  able  to  answer  those  questions  in  his 
own  handwriting.  Now,  that  requires  a  person  to  demonstrate  his 
ability  to  read  and  write,  and  therefore,  under  this  bill,  it  would  be  a 
literacy  test.  But  it  is  not  the  type  of  literacy  test  which  has  been 
used  throughout  the  years,  we  are  told,  and  certainly  we  must  con¬ 
cede  have  been  used  in  many  places  in  order  to  discriminate  against 
the  voting  of  certain  persons. 

Last  fall  we  elected  a  President, 

Senator  Ehyin\  Mr,  Gray,  on  this  point,  were  you  here  this  morning 
when  I  suggested  ail  amendment  that  could  be  made  in  the  section 
of  the  bill  defining  test  or  device? 

Mr.  Ghat.  Yes,  Senator. 

Senator  Ervin,  That  would  take  Virginia  out  from  under  the 
statute,  would  it  not?  In  other  words,  if  we  changed  that  period  to  a 
comma  and  said,  “which  is  designed” - 

Mr.  Gray.  Yes,  Senator.  I  think  it  certainly  would,  but  I  would 
suggest*  sir,  that  I  can  imagine  a  great  deal  of  difficulty  with  your  col¬ 
leagues  in  tiring  to  put  any  fuzzy  type  language  in  as  to  a  test  which  is 
designed  to  do  certain  things,  because  this  is  a  matter  of  interpretation. 
But  I  certainly  think  you  would  do  no  violence  to  the  intent  of  this  law. 

If  the  intent  of  this  law  is  as  it  is  announced,  to  prevent  discrimina¬ 
tion  on  the  basis  of  race,  if  that  is  your  intention,  certainly  you  can 
draw  perfect  language  in  section  3  fa)  which  would  say  what  I  have 
just  said  back  there,  and  I  do  not  tjiink  this  is  a  work  of  art,  but  some¬ 
thing  along  these  lines,  “provided,  however,  that  a  State  or  poetical 
subdivision  *  *  *  that  a  person  be  required  to  fill  out  in  his  own 


712 


VOTING  RIGHTS 


handwriting  an  application  in  which  he  is  required  to  fill  in  appro¬ 
priately  labeled  blanks  with  his  name,  age,  place  of  residence,  occu¬ 
pation,  and  place  of  residence  for  the  past  year,  and  whether  or  not 
he  has  previously  voted  and  if  so,  where,  shall  not  be  regarded  as  a 
test” 

Senator  Ervin.  I  would  favor  that  as  it  lets  Virginia  out,  which 
ought  not  to  be  under  this  bill.  I  would  also  favor  my  amendment 
as  letting  North  Carolina  out,  which  also  ought  not  to  be  under  this 
bill. 

Senator  Ervin.  That  is  very  good  language. 

Mr.  Gray,  I  would  just  suggest  if  you  try  to  put  in  language  that  a 
test  designed  for  a  certain  purpose  shall  not  be  illegal,  you  get  into  a 
question  of  interpretation  of  what  it  is  designed  for,  whereas  if  you  say 
to  the  States,  if  this  is  constitutional  legislation  and  you  are  deter¬ 
mined  to  spell  out,  certainly  the  definition  of  a  test  under  this  bill 
should  be  clarified*  As  this  bill  now  stands,  you  cannot  require  a  per¬ 
son  to  understand  any  matter.  A  test  is  anything  which  requires  a 
person  to  demonstrate  his  ability  to  understand  any  matter. 

So  taken  literally,  an  idiot  would  have  to  be  permitted  to  vote 
because  you  cannot  even  make  him  demonstrate  his  ability  to  under¬ 
stand  a  question,  “What  is  your  name  ”  if  you  take  section  3  literally. 

Last  fall,  we  elected  &  President,  and  one  of  the  words  most  often 
heard  during  the  campaign  was  “trigger-happy.”  Time  and  time 
again,  the  American  people  were  asked  to  consider  carefully  the  quali¬ 
fications  of  the  men  who  aspired  to  place  their  finger  on  the  atomic 
trigger.  We  were  reminded  of  the  fact  that  the  fate  of  civilization 
could  well  depend  upon  our  choice. 

Theoretically,  one  vote  could  elect  the  President  of  this  Nation,  one 
vote  in  the  hands  of  one  man.  In  the  atomic  pressure  cooker  in  which 
we  live,  we  have  the  right,  indeed  we  have  the  duty,  to  see  to  it  that 
that  one  vote  is  in  the  hands  of  one  who  is  literate. 

Now,  I  did  not  come  here  to  deny  the  obvious.  It  is  clear  for  all 
who  are  willing  to  see  that  in  some  instances,  literacy  tests  have  been 
used  to  effectuate  racial  discrimination  at  the  registration  table.  But 
to  outlaw  all  literacy  tests  for  that  reason  is  like  outlawing  mother¬ 
hood  because  some  children  may  glow  up  to  be  murderers. 

In  his  statement  to  the  House  subcommittee,  the  Attorney  General 
of  the  United  States  recognized  the  existence  of  the  very  objection 
which  I  now  make.  He  stated : 

One  may*  1  suppose,  grant  the  constitutionality  of  the  remedy  proposed  in  this 
bill,  but  nevertheless,  oppose  it  on  the  ground  that  it  places  the  ballot  in  the  hands 
of  the  Illiterate.  On  this  theory,  the  remedy  for  existing  discrimination  would 
be  to  guarantee  the  fair  administration  of  literary  teste  rather  than  to  abolish 
them.  I  migges  t  tba  t  this  alternative  Is  unreal  isti<f. 

Senator  Ervin,  If  you  are  going  to  abolish  everything  that  has 
been  abused,  you  would  have  to  abolish  sex,  would  you  not? 

Mr.  Gray.  I  take  the  fifth  on  that,  Senator,  ana  say  to  you  that  I 
have  heard  tell  that  that  is  true. 

Let  me  quickly  note  that  I  oppose  the  bill  for  the  reasons  stated  by 
the  Attorney  General.  ,  It  places  the  ballot  in  tlie  liaijds  of  the  illiter¬ 
ate,  and  I  also  hold  it  to  be  unconstitutional  for  the  veiy  reason  which 
he  perhaps  inadvertently  revealed  in  this  quoted  statement,  when 
he  said  the  bill  abolishes  the  literacy  test. 
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I  agree  that  the  right  to  vote  is  precious*  Indeed,  I  feel  that  1 
must  regard  the  right  to  vote  as  being  more  precious  than  does  the 
Attorney  General,  because  I  regard  your  vote  and  my  vote  as  being  so 
precious  that  I  would  not  permit  its  effect  to  be  nullified  by  the  vote 
of  an  illiterate* 

Now,  why  is  the  alternative  which  is  suggested  by  Attorney  General 
Katzenbach  unrealistic  If  He  says  the  alternative  is  the  fair  adminis¬ 
tration  of  a  literacy  test.  Is  that  unrealistic  ?  Is  the  Attorney  Gen¬ 
eral  saying  that  the  literacy  test  is  not  fairly  applied  in  the  State  of 
New  York,  and  if  so;  why  is  the  State  of  New  York  not  embraced 
within  this  bill’s  provisions  $ 

On  the  other  hand,  if  the  literacy  test  is  fairly,  applied  in  New  York, 
then  why  is  it  unrealistic  to  think  that  such  is  possible  in  any  other 
State? 

I  had  the  pleasure  of  being  present  at  the  hearings  before  your  sub- 
committee^  Senator,  on  Senate  bill  2750  in  May  of  1962*  I  believe  it 
was  in  this  very  room*  At  that  time,  Attorney  General  Kennedy 
testified,  I  can  recall  that  in  answer  to  many  of  your  questions,  he 
replied  to  you,  “Yes,  Senator,  but  in  Mississippi  there  are  men  with 
Ph*  D,  degrees  who  are  unable  to  pass  a  literacy  test.” 

Attorney  General  Kennedy  was  pointing  his  finger  at  the  problem — 
not  the  literacy  test  but  the  administration  of  a  literacy  test* 

I  ask  you,  do  you  believe  that  there  is  any  degree  holder  or  even 
a  child  with  a  fourth  or  fifth  grade  education  who  could  not  fill  out 
the  simple  form  which  is  required  by  Virginia — that  is,  give  his  name, 
age,  place  of  residence,  and  so  forth? 

And  yet,  because  this  form  must  be  filled  in  by  the  applicant,  it  is 
obvious  that  the  Attorney  General  would  have  no  alternative  under 
section  6(b)  of  this  bill  but  to  look  at  th©  definition  in  the  word, 
“test,”  or  “device,”  under  section.  3(b)  and  declare  that  Virginia  is 
under  the  bill,  that  it  does  have  a  test* 

In  answer  to  a  question  from  the  chairman  of  the  House  sub¬ 
committee -  , 

Senator  Kennedy*  Mr,  Chairman,  could  I  ask  at  this  point,  since 
we  are  talking  about  the  tests  which  are  used  in  Virginia,  that  we 
have  included  at  this  point  the  two  different  forma  which  Virginia 
does  use  and  which  are  discretionary,  as  I  understand  it,  on  the  part 
of  the  rwiatrar,  wrhich  form  they  give  to  an  applicant?  Could  we 
include  that  in  the  record  at  this  time? 

Senator  Ervin.  It  will  be  all  right  if  he  has  them* 

Mr,  Gray*  I  do  not  have  the  forms.  Senator,  but  we  shall  be  glad 
to  provide  them.  We  shall  certainly  be  glad  to  do  so. 

Senator  Ervin*  Let  the  record  show  that  the  forms  will  be  included 
in  the  record  at  this  poinh  1  assume  that  Attorney  General  Button 
can  supply  them  to  the  committee* 

Mr*  Button,  I  should  be  glad  to,  Senator*  I  do  not  have  them 
with  me.  ' 

Mr*  Gray,  I  was  about  to  suggest,  Senator,  that  unless  the  Senate 
does  intend  this  bill  to  outlaw  such  a  form  os  is  used  by  Virginia, 
then  the  language  of  the  bill  should  be  amended* 

The  last  statement  which  I,  quoted  from  the  Attorney  General 
review'  that  in  his  opinion*  the  bill  does  place  the  ballot  in  the  hands 
of  the  illiterate.  It  is  undeniable,  then,  that  it  does  operate  to  bring 
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about  tbs  denial  of  equal  protection  of  the  law  as  between  citizens  of 
different  States  and  even  political  subdivisions,  different  political 
subdivisions  within  the  same  State.  As  I  understand  the  situation  in 
your  State,  Senator  Ervin,  for  example,  in  some  counties^ there  are 
34  counties,  as  I  understand  it,  that  would  fall  under  the  provisions 
of  the  bill*  In  that  case,  in  34  counties  in  your  State,  illiterates  would 
be  permitted  to  qualify  before  a  Federal  registrar,  whereas  in  all  of 
the  other  counties,  they  would  be  required  to  demonstrate  their  literacy 
under  your  literacy  test*  So  that  within  the  State  of  North  Carolina, 
citizens  would  not  have  equal  protection  of  the  law.  ^  One  who  is 
totally  illiterate  in  Virginia  wornd  be  permitted  to  qualify,  while  one 
with  a  far  greater  education  would  be  denied  the  right  to  vote  under 
the  literacy  test  of  New  York. 

Only  2  years  ago,  those  same  people  who  advocate  the  outlawing  of 
literacy  tests  today  were  crying  out  for  national  uniformity  under 
the  provisions  of  Senate  bill  2760,  where  a  sixth-grade  education  was 
set  forth  as  the  educational  norm  or  the  standard  of  the  bill. 

This  bill  has  been  characterized  here  today  as  unconstitutional,  and 
I  would  suggest  to  the  committee  that  in  one  of  the  landmark  deci¬ 
sions  in  a  long  line  of  school  desegregation  cases,  the  Supreme  Court 
of  the  Unitea  States  has  said  that  the  frustration  and  circumvention 
of  the  Constitution  cannot  prevail  whether  the  device  used  be  in¬ 
genious  or  ingenuous.  I  shall  not  seek  to  select  the  adjective^  which 
should  be  applied  to  Senate  bill  1564,  but  whichever  selected,  it  is  clear 
that  this  bill  constitutes  a  clear  device  for  the  frustration  and  circum¬ 
vention  of  the  right  of  the  States  to  determine  voter  qualifications. 

In  another  of  the  school  cases,  the  Court,  after  observing  that  it  had 
been  previously  held  that  its  decisions  are  the  Constitution,  ad¬ 
monished  that  all  who  had  sworn  to  uphold  the  Constitution  have 
sworn  to  uphold  the  decisions  of  the  Court. 

We  have  been  told  time  and  time  again  from  the  floor  of  the  Con¬ 
gress  and  from  public  forums  across  the  land  that  the  decisions  of  the 
Supreme  Court  are  the  supreme  law  of  the  land  and  must  be  obeyed* 
The  same  ardent  advocates  of  the  Court  today  suggest  this  bill  in  spite 
of  the  fact  that  that  same  Court  in  1959,  in  the  case  of  Lassiter  v.  Ths 
Board  of  Supervisory  and  speaking  unanimously  again  through  Mr. 
Justice  Douglas,  upheld  the  literacy  test  for  voting  prescribed  by 
North  Carolina,  and  said,  among  other  things : 

In  our  society  *  *  *  a  State  might  conclude  that  only  those  who  are  literate 
should  exercise  the  franchise. 

As  far  bock  as  1884,  the  Court  has  adhered  to  the  same  rule.  If  the 
decisions  of  the  Supreme  Court  are  indeed  the  Constitution,  then  the 
gentlemen  of  the  Senate  are  all  sworn  to  uphold  the  right  of  North 
Carolina  and  of  every  other  State  to  have  and  to  enforce  a  literacy 
test* 

It  is  perfectly  clear  under  the  Constitution  of  the  United  States  that 
the  right  is  preserved  to  the  States  to  fix  the  qualifications  for  voting. 
In  discussing  this  power,  Alexander  Hamilton,  who  was  hardly  a 
States  Tighter,  said:  ' 

But  this  forms  no  part  of  the  power  to  he  conferred  upon  the  national  govern¬ 
ment.  Ito  authority  would  be  expressly  restricted  to  the  regulation  of  the  times, 
the  pieces,  and  the  manrifer  of  elections.  The  qualifications  of  the  persons  who 
may  choose  or  be  chosen,  as  has  been  remarked  on  other  occasions,  are  defined 
and  fixed  In  the  Constitution  and  are  unalterable  by  the  national  legislature 
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In  the  case  of  Guinn  v.  United  States — that  has  already  been  referred 
to  today  and  I  shall  not  take  the  time  of  the  committee  to  read  a  quota¬ 
tion  from  that  case  in  which  the  validity  of  a  literacy  test  was  upheld. 

The  Attorney  General  of  the  United  States  suggests  that  under  the 
15th  amendment,  Congress  may  adopt  this  bill  as  “appropriate  legis¬ 
lation*”  hut  he  is  far  too  good  a  lawyer  not  to  recognize  the  distinction 
between  a  law  which  is  unconstitutional  on  its  face  and  one  which  is 
unconstitutional  because  of  its  method  of  administration.  If  a  law  is 
unconstitutional  on  its  face,  the  law  must  be  abolished;  that  is  the 
appropriate  remedy.  But  if  the  law  is  constitutional  but  being  given 
unconstitutional  application,  then  the  appropriate  remedy  is  to  en¬ 
join  the  improper  action  under  the  valid  law.  Appropriate  legisla¬ 
tion  for  the  case  made  by  the  Attorney  General  would  be  the  legislation 
which  he  calls  unrealistic — legislation  to  guarantee  that  the  standards 
adopted  by  the  States  are  fairly  and  uniformly  applied. 

Let  me  illustrate.  Suppose  that  John  Doe,  in  any  one  of  our  States, 
is  unregistered  and  desires  to  register.  Under  this  bill,  if  he  happens 
to  live  ui  a  State  which  has  a  literacy  test  and  in  which  less  than  60 

Grcent  of  the  people  are  registered  or  did  not  vote  last  November,  be 
s  a  remedy.  But  if  he  happens  to  live  in  some  other  State  which 
does  not  fall  under  the  provisions  of  this  bill*  he  has  no  remedy  regard¬ 
less  of  how  much  discrimination  may  be  exerted  against  him  to  pre¬ 
vent  him  from  registering. 

Why  should  it  be  unrealistic  to  require  a  man  to  apply  first  to  the 
registrar  in  his  State  ?  Those  who  have  sought  to  spotlight  this  matter 
and  bring  national  publicity  and  public  opinion  to  bear  on  this  bill 
walked  &U  the  way  from  Selma  to  Montgomery,  It  is  uot  too  much 
to  require  those  who  would  exercise  the  privileges  to  vote  to  ride  down 
to  the  State  registrar’s  office.  If  he  is  unable  to  qualify  before  the 
State  registrar,  if  he  feels  that  he  has  been  discriminated  against*  that 
the  State  registrar  has  refused  him  because  of  his  race  or  if  the  official 
frustrates  his  efforts  or  hampers  or  delays  him,  then  let  him  go  to  the 
Federal  officer  or  the  Federal  court  and  let  the  Federal  officer  or  the 
Federal  court  apply  the  same  test. 

If  in  Virginia,  for  example,  if  a  man  were  to  apply  to  register  and 
be  handed  this  simple  fyrm  and  think  that  he  had  successnilly  com¬ 
pleted  it  but  was  told  he  would  not  be  registered,  let  him  go  to  a  Fed¬ 
eral  officer  and  let  the  Federal  officer  administer  that  form  to  him* 
Senator  Kennedy.  Which  simple  form  are  you  talking  about! 

Mr.  Ghat,  Either. 

Senator  Kennedy,  Because  I  have  before  me  the  two  forms  which 
are,  as  I  understand  it,  used  for  the  application  for  registration.  As 
the  former  Attorney  General,  I  know  this  is  at  some  distance,  but  could 
I  ask  whether  you  might  just  take  a  look  and  identify,  see  if  those  are 
the  type  of  forms  which  are  used  and  given  to  applicants  in  Virginia  i 
Mr.  Gray.  Senator,  I  am  not  familiar  with  the  forms,  have  never 
had  any  occasion  to  look  at  the  forms.  I  would  assume  these  are  the 
forms,  but  I  do  not  know. 

Senator  Kennedy.  May  I,  for  purposes  of  identification  ask  tlie 
attorney  general  of  the  State  of  Virginia ! 

What  was  his  comment) 

Mr.  Ghay,  He  indicated  that  these  are  the  forms,  yes,  sir. 

Senator  Ervin.  He  identified  them. 

That  will  be  printed  in  the  record  at  this  point. 

fnrm°  iwfnrmd  tA  foil  aw  :) 
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2&oit^tantfLiu1loh  of  Virginia  provide*  who  may  regltter, 
Hial  In  Hw  written  application  tttTvglif^UlloppIkq^l  ihajl  give  ar^ain  Ini 
•at  forth  well  part*  j#f  Section  30  a*  nnwji  the  application.  ""  '™*  f  h' 


if,  arid  eKpretsly  directs 
Information.  Below  on 


"Who  May  fqlilwr,  Every  clttien  of  th*  United  State*,  having  the  qualification*  of  ago  and 
mldviK*  requlredhln  Section  Eighteen,  shall  be  entitled  to  register,  provided*  ****** 

. Fg  make  application  to  register  In  ht*  awn  handwriting,  without  aid,  suggei- 

lion,  or  memorandum.  In  the  presence  of  the  registration  officer,  slating  therein  hit  name,  ays,/ 
dote  and  place  of  birth,  residence  and  occupation  at  the  time  and  for  one  year  next  preceding, 
and  whether  he  l^t  previously  voted*  and  If  so,  the  state,  county, r  and  precinct  In  wMdjJu.. 
voted  Jbdtt  **..  ^ *  *  f 

..  i'  r 


DATE  ,$F 


.PLACE  OF  BJftTH;. 


ADDRESS:-^- 


OCCUPATION:. 


I  HAVE  LIVED  fiN  VIRGIN IA- 


_LYEARS„ 


I  HAVfcllVED  l,tf.  DAtyV  HJiFi 


JVEARSJ 


I  HAVE  LIVED.  IJI  THE. 


HAVE  Y,0U  VOTED  BE  FORK. 
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totytered  on  “ROLL  OF  PERSONS  REGISTERED  FOR  ALL  ELECTIONS**  Code  Section  24-67 


APPLICATION  FOR  REGISTRATION 


NOTE:  Section  20  of  the  ConitftuHon  of  Virginia  provide*  who  may  remitter,  and  eipreuly  dirod*  that 
h  the  written  application  to  regbter  the  applicant  thati  give  certain  information*  Below  an  ter  forth  such 
parti  of  Section  20  at  concern  the  application. 


"Who  May  Rogbter*  Every  citixen  of  the  United  State*,  having  the  qualification*  of  age  and  red- 
dence  required  in  Section  Eighteen,  shell  be  entitled  to  register,  provided:  ****** 

" . he  make  application  to  regitter  in  hi*  own  handwriting,  without  aid,  tuggeilioh,  or  fnem- 

orandum,  In  the  presence  oF  the  registration  officer,  (fating  therein  hb  name,  age,  date  end  place  of 
birth,  residence  and  occupation  at  the  time  end  for  one  year  next  preceding,  and  whether  ho  he*  previ¬ 
ously  voted,  and  if  lo,  the  slate,  county,  and  precinct  In  which  he  voted  last; 


Pare  ******"””  Signature  of  Applicant 
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Senator  Kennedy.  As  I  understand  it,  the  registrar  has,  under  the 
laws  of  Virginia,  an  opportunity  or  the  discretion,  based  on  the  1960 
law,  as  to  the  application  form  that  could  be  used.  The  law  says  “on 
a  form  which  may  be  provided  by  the  registration  officer. ” 

As  I  understand  it,  the  registration  officer  can  either  hand  an  ap¬ 
plicant  that  form  there,  which  is  the  blank  form,  or  can  hand  the 
applicant  this  fornq  which  has  outlined  in  detail  the  requirements  as 
specified  under  section  20  of  the  constitution  of  Virginia. 

Mr.  Gray.  That  is  my  understanding,  yes. 

Senator  Kennedy.  This  is  a  discretionary  factor  which  is  given  to 
the  registrar,  is  that  your  understanding  of  the  law  of  Virginia? 

Mr.  Gray.  Yes,  sir. 

Senator  Kennedy.  So  on  the  one  hand,  if  the  applicant  is  given 
this  application  and  he  is  charged— -as  I  understand  it,  to  fill  in  the  10 
lines  which  are  designated  here,  the  10  requirements  for  a  successful 
application.  Is  that  your  understanding? 

Mr.  Gray.  I  do  not  know  the  number,  Senator.  But  if  you  say  there 
are  10, 1  assume  that  you  are  correct  in  the  count.  I  do  not  have  a 
form  in  my  hand. 

Senator  Kennedy.  Well,  do  you  think  that  one  form  would  be 
easier  to  fill  out  than  another? 

Mr.  Gray.  Yes,  sir. 

Senator  Kennedy.  Which  form  would  you  think  would  he  the 
easier  to  fill  out? 

Mr.  Gray.  I  would  certainly  think,  Senator,  and  I  suggested  lan¬ 
guage  at  the  beginning  of  my  statement,  that  if  you  are  to  amend 
section  3,  you  would,  in  the  manner  I  have  suggested,  you  would  say 
a  requirement  that  ne  fill  out  a  blank  in  which  the  information  is 
requested  on  appropriately  labeled  lines  so  that  the  form  you  have  in 
your  left  hand,  which  has  the  lines  labeled,  “name,”  and  you  are  obvi¬ 
ously  to  fill  in  your  name,  would  obviously  be  simpler  than  the  one  in 
your  right  hand. 

Senator  Kennedy.  Would  you  say  it  is  a  matter  of  literacy  whether 
an  individual  could  read  this  section  20  of  the  constitution  and  cor¬ 
rectly  fill  that  out  ? 

Mr.  Gray.  I  said  in  the  beginning,  there  is  no  question  that  either 
one  of  those  forms  is  a  matter  of  literacy.  There  is  no  question  at  all 
that  they  are  both,  under  this  law  would  be  literacy  tests. 

Senator  Kennedy.  And  to  the  best  of  your  understanding,  the  ques¬ 
tion  of  whether  one  form  or  the  other  is  given  to  an  applicant  in  Vir¬ 
ginia  is  not  based  on  the  question  of  race  ? 

Mr.  Gray.  Senator,  to  the  best  of  my  knowledge,  it  is  not.  If  it  is, 
I  think  it  is  a  discriminatory  action  which  could  not  sustain  a  court 
attack. 

Senator  Kennedy.  To  the  best  of  your  knowledge,  is  a  person  dis¬ 
qualified  if  he  does  not  list  the  requirements  in  definite  order  as  out¬ 
lined  in  section  20  of  the  constitution  of  Virginia  ? 

Mr.  Gray,  I  do  not  know  the  answer.  I  do  not  think  that  he  is, 
but  I  do  not  know  the  answer. 

Senator  Kennedy,  Thank  you  very  much.  * 

#  Senator  Ervin.  He  would  not  be  supposed  to — under  the  constitu¬ 
tion;  is  he  supposed ^to  give  that  information  in  substance? 


VOTING  RIGHTS 


Mr.  Gray.  Senator,  I  would  answer  you  and  I  assume  it  would  be  a 
part  of  the  answer  responsive  to  the  line  of  questioning  from  Senator 
Kennedy,  if  that  form  is  being  used  in  a  manner  to  discriminate  on  the 
basis  of  race,  then  it  should  not  be  used  for  that  purpose,  and  I  do  not 
approve  its  use  for  that  purpose. 

Senator  Ervin.  It  would  be  safe  for  the  registrar  to  use  the  same 
form  for  everybody,  particular  the  registrar? 

Mr.  Gray.  I  would  certainly  feel  that  he  should  do  so. 

I  would  also  like  to  call  attention,  if  I  may,  Senator,  the  Attorney 
General  has  just  now  verified  what  I  thought  was  the  situation 
in  Virginia  before  I  came  into  thb  room,  but  m  your  questioning  of 
him,  I  gained  a  different  impression,  and  bow  to  what  I  know  would  be 
his  superior  knowledge.  An  individual  registrar  in  Virginia  does  not 
have  Both  of  those  forms  and  give  one  to  one  man  and  one  to  another. 
The  registrar’s  discretion  is  that  he  will  use  one  form  in  his  office  or 
the  other  form  in  his  office. 

Senator  Kennedy.  Who  decides  whether  the  registrar  will  get  one 
form  or  the  other? 

Mr.  Gray.  As  I  understand  it,  it  is  the  discretion  of  the  registrar 
whether  he  will  use  the  blank  form  or  the  one  with  the  labels  on  it. 
But  he  gives  the  same  form  to  all  applicants,  regardless  of  which  one 
he  uses. 

Senator  Kennedy.  I  think  it  would  be  helpful  to  this  committee  to 
have  indicated  in  what  parts  of  the  State  one  form  is  used  and  what 
parts  of  the  State  the  other  form  is  used. 

Can  you  see  any  reason  why  different  forms  are  used  ? 

Mr.  Gray.  The  only  proper  reason  that  I  can  imagine  is  as  you 
have  indicated,  that  the  form  which  does  not  label  the  lines,  and  for 
convenience,  let  us  just  call  that  the  blank  form,  that  form  would  obvi- 
ously  require  a  greater  degree  of  intelligence.  I  do  not  think  you  can 
make  any  argument  to  the  contrary.  That  would  be  the  only  reason 
for  using  it,  that  it  would  require  a  greater  degree  of  intelligence  to 
Bllitin. 

Senator  Kennedy.  You  understand,  that  by  your  statements,  you 
have  indicated  that  the  form  which  has  the  printed  material  on  it 
would  be  easier,  it  would  comply  with  what  I  guess  is  your  under* 
standing  of  the  law.  As  a  State  official,  can  you  give  us  any  rhyme 
or  reason  why  the  other  form  continues  to  be  printed  year  after  year 
in  Virginia? 

Mr.  Gray.  l  am  not  a  State  official,  but  I  cannot  suggest  an  answer 

to  that;  no*  sir.  It  is  a  matter  of  preference.  I  suppose - 

Senator  Kennedy,  It  is  a  matter  of  preference  for  whom  t 
Mr  Gray*  For  the  registrar. 

Senator  Kennedy,  Do  you  understand  why  any  registrar  would 
prefer  one  form  over  the  other  ? 

Mr,  Gray,  As  I  hare  indicated,  sir,  the  only  suggestion  I  can  make 
to  you  is  that  the  blank  form,  as  we  have  labeled  it*  obviously  requires 
u  greater  degree  of  capability  to  register. 

Senator  Hast.  I  apologize  for  having  left  and  missed  the  sequence 
of  this.  Who  causes  these  two  forms  to  be  printed?  Perhaps  that 
was  asked, 

Mr.  Gray.  The  State  board  of  elections*  I  presume. 
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Senator  Hart.  The  State  board  of  elections* 

Mr.  Gray.  The  law  provides  for  the  two  types  of  forms!  provides 
for  discretionary  use  of  one  form  or  the  other. 

Senator  Hart.  You  mean  the  Legislature  of  Virginia  has  directed 
that  the  State  printer  prepare  two  forms  of  applications  to  register? 

Mr.  Gut.  It  has  authorized  two  forms. 

Senator  Hart*  Authorized  two  forms.  Were  you  in  the  legislature 
when  that  law  was  enacted? 

Mr.  Gut.  Senator  Hart,  I  am  hopeful,  but  I  am  not  there  yet. 

Senator  Hart.  I  am  sure  if  you  baa  been  there  you  would  have  asked 
the  question,  why  inHeaven’sname  do  we  have  different  forms,  would 
you  not? 

Mr.  Gut.  I  ask  it  now. 

Senator  Hart.  Up  to  this  point,  the  record  does  not  have  a  logical 
explanation  for  an  answer, 

Mr.  Ghat.  Other  than  the  same  explanation  as  between  registrars 
as  there  is  between  States,  Why  do  some  States  have  literacy  tests 
and  others  not  have  them?  Is  it  a  matter  of  choice  between  the  States? 

Senator  Hart.  I  think  the  analogy  is  not  quite  precise.  The  de¬ 
cision  has  been  made  to  require  certain  information  of  applicants  for 
registration  to  vote.  Then  the  State  says  it  will  print  two  kinds  of 
applications.  The  answer  to  the  question  why,  I  think,  is  yet  to  be 
received  in  the  record. 


Mr.  Gray,  Senator,  I  cannot  give  you  an  answer  other  than  to  say 
to  you  that  I  think  that  any  person  who  is  literate  could  fill  in  either 
form  with  no  difficulty.  It  is  obviously  easier  to  fill  in  the  latter.  But 
any  person  who  is  literate  could  fill  in  either  one  of  them. 

I  do  not  think  a  person  who  can  fill  in  the  one  with  the  blanks  with¬ 
out  help,  who  can  read  the  information  in  that  .without  help,  would 
have  any  difficulty  filling  in  the  one  that  does  not  have  the  blanks 
labeled. 

Senator  Kennedy,  Just  on  this  point,  as  I  understand  it,  Greens¬ 
ville  and  Brunswick  Counties  use  the  form  which  has — the  detailed 
form,  as  I  understand  it. 

Mr.  Gut,  I  do  not  know. 

Senator  Kennedy.  Well,  as  I  understand  it,  Brunswick  uses  the 
blank  copy,  as  well  as  Greensville.  Do  you  think  there  is  a  coinci¬ 
dence,  and  then  I  shall  quote  figures,  Civil  Bights  Commission 
figures,  the  accuracy  of  which  I  think  was  greatly  sustained  by  Mr. 
Kilpatrick’s  quoting  of  the  State  of  Virginia  figures,  and  in  which 
they  were  in  agreement - 

Senator  Ervin.  Did  not  Mr.  Kilpatrick  say  he  got  them  from  there? 

Senator  Kennedy.  He  indicated  that  he  had  State  sources  and  he 
felt  they  were  accurate  enough  to  bring  before  this  subcommittee. 

Senator  Ervin,  My  recollection  is  to  the  contrary.  The  record  will 
show  that  he  testified  he  took  some  of  them  from  the  Civil  Rights  Com* 
mission  figures. 

Senator  Kennedy.  I  think  for  the  basis  of  comparison,  looking  at 
Brunswick  County,  which  T  understand  is  one  of  the  counties  which 
does  use  the  blank,  according  to  the  Civil  Bights  Commission  figures, 
there  are  79.1  percent  of  the  wlnfe  people  registered  and  only  19.3  per: 
cent  of 1  the  ^Negroes/ 
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The  thing  which  I  think  is  of  some  interest,  and  I  ask  whether  you 
differ  with  my  conclusions,  is  that  it  seems  that  the  counties  which  have 
the  predominantly  white  populations  use  the  form  with  more  details 
and  the  counties  which  have  the  greater  non  white  population  use  the 
application  form  which  has  less  detail* 

Senator  Ervin*  I  do  not  believe  there  is  any  evidence  to  that  effect, 
unless  the  Senator  is  testifying. 

Senator  Kennedy.  I  have  mentioned  that  Greensville  County  and 
Brunswick  County,  which  I  understand  are  two  counties— 

Senator  Ervin,  Are  they  the  ones  that - 

Senator  Kennedy.  They  are  the  ones  who  brought  the  case  in 
Willis  v*  Woodruffs  which  was  brought  out,  stated  and  mentioned 
earlier  in  the  hearing,  as  being  the  places  where  this  case  was  brought* 

I  would  be  delighted  if  we  could  receive  from  you  an  outline  as 
to  where,  which  counties  use  which  applications.  And  also,  to  the 
best  of  your  knowledge,  the  figures,  the  State  figures  which  would  cor¬ 
respond  to  the  white  population  and  the  nonwhite  population*  At 
least  it  would  help  us  in  indicating  whether  there  is  any  pattern  which 
might  be  indicated. 

Mr.  Gray,  I  shall  certainly  try  to  give  you  any  information  that 
will  help  you.  I  can  tell  you  offhand  that  the  Ninth  District  of  Vir¬ 
ginia,  which  is  the  far  western  district  of  Virginia,  in  which  the  pop¬ 
ulation  is  predominantly  white,  90  percent  and  above  white,  the  blank 
form  is  uqpd  regularly  in  the  Ninth  District  There  is  a  very,  very, 
very  low  colored  population  in  the  Ninth  District.  So  your  analogy 
will  not  hold  up  statewide. 

If  you  are  trying  to  relate  it  to  the  registration  figures,  Senator, 
it  falls  down  very  badly,  because  this  form  only  came  in  vogue  in  1968, 
and  w  e  have  permanent  registration  in  Virginia.  So  for  all  these  many 
years  before  this  time,  they  had  the  form  with  the  blanks  labeled  on  it, 
and  that  is  not — if  the  blank  form  is  considered  by  you  as  a  deterrent 
to  registration,  it  did  not  deter  them  prior  to  1958. 

Senator  Kennedy.  Then  has  the  percent  of  nonwhite  registrations 
increased  since  1958,  or  decreased? 

Mr.  Gray.  The  percentage  of  nonwhite  registration  in  Virginia  has 
substantially  increased/ 

Senator  Kennedy.  And  has  it,  could  you  give  me  any  idea,  is  the 
increase  since  the  passage  of  the  34th  amendment? 

Mr.  Gray*  Not  statewide,  and  not  any  specific  figure,  sir,  but  gen¬ 
erally,  there  was  a  very  large  increase  in  the  nonwhite  registration 
last  fall,  prior  to  the  presidential  election. 

Senator  Kennedy*  Well,  it  is  my  understanding  that  in  Richmond 
County,  until  19G4, 17,000  Negroes  had  been  registered,  but  with  the 
advent  of  the  24th  amendment,  some  a  pproximately  11,000  have  been 
added. 

Mr*  Gray.  You  said  Richmond  County*  I  believe  you  mean  Rich¬ 
mond  City:  Our  cities  are  not  in  counties  in  Virginia,  peculiarly* 

In  the  city  of  Richmond,  I  do  not  know  the  exact  figure,  but  cer¬ 
tainly  they  are  substantially  accurate*  Large  numbers  of  nonwhite 
persons  registered  to  vote  in  Richmond  last  fall  and  throughout  the 
State,  generally,  I  believe  that  was  true. 

Senator  Kennedy*  Do  you  think  that  this  is  the  result  of  the 
elimination  of  the  poll  tax  ? 
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Mr.  Gray.  I  think  that  that  certainly  is  a  contributing  factor.  Sen¬ 
ator,  I  do  not  believe  it  is  the  only  factor.  I  think  the  issues  in  the 
campaign  were  peculiarly  pertinent  to  the  voters  on  that  basis. 

I  think  many  of  them  registered  because  they  overcame  their 
apathy. 

Senator  Ervin,  I  am  inclined  to  agree  with  Senator  Kennedy  that 
it  is  sort  of  peculiar  to  use  two  different  forms.  But  I  think  it  is  no 
more  illogical  titan  a  bill  which  says  that  North  Carolina  cannot  have 
a  literacy  test  although  76  percent  of  its  adult  population  is  regis¬ 
tered,  whereas  New  York  call  have  literacy  test  although  only  75.4 
percent  of  its  population  is  registered, 

I  think  it  is  at  least  as  logical  as  a  bill  which  says  that  North 
Carolina  is  brought  under  this  act,  although  51,8  percent  of  its  adult 
population  registered — voted,  rather — whereas  Texas  is  not  brought 
under  the  act  although  44.4  percent  of  its  adult  population  voted, 

Mr,  Gray.  I  sat  here  throughout  the  day  listening  to  figures  being 
used  back  and  forth.  I  do  not  understand  why  the  figures  are  ma¬ 
terial.  If  there  is  any  discrimination  based  on  race  m  any  State, 
the  constitutional  rights  are  supposed  to  be  personal  rights.  I  do 
not  think  the  enjoyment  of  a  constitutional  right  should  depend  upon 
my  living  in  a  State  where  60  percent  of  the  people  did  not  vote.  I 
think  if  mere  is  racial  discrimination  against  a  voter  in  my  State,  he 
should  have  his  remedy. 

Senator  Ervin.  It  is  always  easier  to  lump  the  innocent  and  the 
guilty  together  and  convict  them  all.  When  a  mob  starts  out  to  say, 
this  fellow  is  guilty,  but  he  will  not  get  his  just  deserts  if  we  let  him 
be  tried  by  the  court ;  therefore^  we  shall  just  lynch  him. 

Mr.  Gray.  Senator,  while  time  remains,  there  are  two  provisions 
of  the  bill  I  would  like  to  address  myself  to. 

Senator  Ervin,  Most  of  these  forms  are  printed  in  the  English 
language,  are  they  not? 

Mr.  Gray,  Yes,  sir;  they  are. 

Senator  Ervin,  And  anybody  who  is  able  to  read  can  read  what  is 
on  them? 

Mr.  Gray,  I  believe  the  same  wording  appears  on  both  forms. 

Senator  Ervin.  Whoever  is  able  to  write  can  write  the  answers 
that  are  required,  can  they  not  ? 

Mr.  Gray.  Yes,  sir. 

Senator  Ervin.  So  a  person  who  is  literate  in  the  English  language 
would  have  no  substantial  difficulty  filling  out  either  form,  would  he? 

Mr.  Gray.  I  do  not  believe,  sir,  that  any  reasonably  intelligent 
child  who  has  passed  the  fifth  or  sixth  gr/ide  would  have  a  great 
deal  of  difficulty  with  either  of  the  forms. 

Senator  Kennedy,  Sir,  if  I  could  ask  you,  in  1958,  did  not  Virginia 
pass  a  law  saying  that  an  applicant  should  register  without  aid,  sug¬ 
gestion,  or  memorandum,  on  a  blank  piece  of  paper? 

Mr.  Gray.  Yes,  sir. 

Senator  Kennedy.  Did  not  the  bill  say  a  sheet  containing  in  writ¬ 
ten  form  no  data,  printed  questions  or  words?  * 

Mr.  Gray.  I  believe  so,  yes,  sir. 

Senator  Kennedy*  I  am  informed  that  this  did  not  work  out  too 
well,  since  Negro  organizations  were  helping  Negro  applicants  to 
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memorize  the  appropriate  forms,  so  they  could  write  them,  out  on  the 
blank  sheet,  where  white  people  were  having  difficulty. 

I  believe  that  in  I960,  the  law  was  changed  to  say  that  the  appli¬ 
cation  could  be  made  on  forms  which  may  be  provided  by  the  reg¬ 
istrar.  That  permitted  the  registrar  to  give  one  of  two  forms,  is  that 
correct* 

Hr.  Gray.  Yes,  sir. 

Senator  Kennedy.  And  that  was  enacted  in  1960? 

Mr,  Gray,  Yes,  sir,  but  the  registrar  uniformly  uses  one  of  the 
two  forms  in  his  office. 

Senator  Kennedy.  He  has  the  discretion  as  to  which  form  he 
will  give  out,  whether  one  or  the  other? 

Mr.  Gray.  Yes,  as  long  as  we  are  clear  that  he  does  not  have  dis¬ 
cretion  which  one  he  is  going  to  give  out  to  each  applicant.  He 
uses  the  same  form  uniformly. 

Senator  Kennedy.  I  understand,  but  he  can  receive  from  the 
Board  of  Electors  either  one  of  the  two  forms,  depending  upon  his 
own  preference? 

Mr.  Gray.  Bight. 

Senator  Kennedy.  The  General  Assembly  of  Virginia  in  1962 
passed  a  law  requiring  the  registrar  to  furnish  “a  form  for  registra¬ 
tion,”  instead  of  the  Hank  sheet.  To  your  mind,  has  this  taken  care 
of  any  of  the  discrimination  possibility  that  blank  sheets  give  rise  to  ? 

Mr.  Gray.  Senator,  I  do  not  see  how  we  can  say  that  it  is  discrimi¬ 
natory  if  every  person  who  applies  is  given  the  same  form  to  use.  I 
do  not  see  that  it  is  a  deterrent  or  a  real  literacy  test  to  hand  a  man 
a  form  and  tell  him  on  the  f onn,  we  want  from  you  the  basic  infor¬ 
mation  which  any  election  official  has  to  have  to  properly  get  you  on 
the  books. 

You  can  do  this  one  of  two  ways.  You  can  have  the  applicant  fill 
it  in,  or  you  can  sit  him  down  in  a  chair  and  say  to  him,  “What  is 
your  name?”  “What  is  your  age?”  “Where  do  you  live?”  “Have 
you  ever  voted  before?” 

If  he  answers  “Yes,”  you  ask,  “Where  did  you  vote  last?”  and 
“Have  you  lived  in  this  precinct  for  a  year?”  and,  if  not,  “Where 
did  you  live  before,  so  we  can  check  to  see  if  you  are  registered  some¬ 
where  else,  not  voting  in  several  places.” 

Senator  Kennedy.  Now,  in  the  1962  act,  actually,  you  require  that 
they  use  the  more  detailed  form,  do  you  not? 

Mr.  Gray.  They  use  either  one  of  those  two  forms  that  you  have 
before  you,  as  I  understand  it.  Both  of  those  are  forms  containing 
the  information  which  they  must  fill  in. 

Senator  Kennedy.  Well,  I  feel  that  as  you  have  mentioned,  in  this 
legislation,  there  are  provisions  which  prohibit  the  States  fn>m 
altering  their  requirements  within  the  State,  their  voting  require¬ 
ments,  without  permission,  without  a  sanction  by  a  Federal  district 
court  in  Washington^  D.C. 

Mr.  Gray.  Yes,  sir;  the  legislative  power  of  the  States  is  abro¬ 
gated  ;  yes,  sir. 

Senator  Kennedy,  This,  I  think,  demonstrates  to  me  why  that  pro¬ 
vision  has  been  included  in  the  present  legislation,  why  there  could  be 
a  need.  Because  it  seems  to  me  there  is  a  problem  here  since  we  have 
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had  this  discourse,  by  your  own  testimony  and  by  the  testimony  of  the 
Attorney  General, 

I  certainly  want  to  commend  you  for  the  reasonableness  and  logic 
which  both  of  you  have  displayed,  the  demeanor  with  which  both  of 
you  have  testified,  because  it  has  been  reasonable  and  responsive  to  the 

Suestions  and  it  has  been  helpful.  But  it  seems  to  rite  that  just  on  the 
ace  of  these  questions,  in  the  face  of  both  these  applications  and  by 
your  own  statements  we  have  found  a  registration  problem.  It  just 
seems  troublesome  to  understand  why  there  has  to  be  a  dual  set  of 
applications  available,  the  discretion  on  which  to  use  being  given  to 
different  registrars,  ,  when  by  your  own  statement,  you  have  indicated — 
and  I  think  just  on  the  face,  anyone  would  agree — that  one  is  a  great 
deal  easier  to  fill  out  than  the  other.  This  is  really  one  of  the  aspects 
which  I  think  necessitates  the  kind  of  proviso  in  this  legislation  winch 
I  think  many  of  us  are  troubled  by,  and  sympathize  with  those  who 
feel  that  this  is  such  a  broad  expanse  of  Federal  power.  But  nonethe¬ 
less,  I  think  it  substantiates  a  belief  of  some  of  us  that  this  bind  of 
provision  is  necessary. 

If  you  want  to  comment  on  that,  I  would  welcome  it. 

Mr.  Gray*  In  the  first  place,  Senator,  there  is  other  evidence  with 
respect  to  Virginia.  That  is  that  the  Civil  Bights  Commission,  of 
which  one  of  the  members  was  an  outstanding  Virginia  Negro,  who 
is  now  a  Federal  judge,  found  that  there  was  no  evidence  of  racial  dis- 
crimination  in  the  voting  process  in  Virginia.  So  we  feel  that  we 
come  in  with  a  fairly  gooorecord. 

No*  2, 1  would  wonder  if  the  Senate  and  if  the  committee  would  feel 
that  the  very  same  law  which  Virginia  has  with  respects  to  these  voting 
forms  would  be  inappropriate  in  Tennessee  or  Wyoming  or  any  other 
State  that  you  may  name,  and,  if  so,  why  is  the  law  not  made  applic¬ 
able  to  them  as  well  as  to  Virginia?  Why  do  we  single  out  the  State 
of  Virginia  * 

I  have  further,  sir,  in  the  very  beginning  of  my  statement,  indicated 
that  if  you  are  going  to  legislate  and  if  you  are  to  deem  that  this  type 
of  action  is  appropriate,  then  you  can,  instead  of  just  outlawing  all 
tests,  instead  of  saying  that— because  I  see,  under  this  bill,  even  to  call 
the  applicant  in  and  set  him  down  and  ask  him  what  his  name  is,  if  he 
can  respondto  that,  you  must  register  him  nevertheless  because  you 
cannot  require  him  to  demonstrate  his  understanding  of  anything, 
even  of  his  name.  So  surely  you  need  to  clean  up  the  definition  of  a 
“test”  under  this  law* 

In  doing  that,  it  would  be  quite  simple  Jov  you  to  say,  if  you  dis¬ 
approved  the  use  of  the  dual  forms,  to  s^y,  “We  shall  not  deem  it  to 
be  a  test  if  you  hand  a  man  a  form  with  appropriately  labeled  blanks 
and  ask  him  to  fill  in  his  name,  age,  residence,  and  other  material  which 

Sou  have  to  have  in  order  to  register  a  person  to  vote.”  You  have  to 
ave  these  records* 

So  if  getting  that  information  from  a  person  on  a  form,  labeling  the 
lines  and  letting  him  fill  it  out  in  his  handwriting  is  not  an  unreason¬ 
able  burden  to  impose  on  one  who  would  exercise  the  franchise,  say 
so  in  the  bill*  People  jised  to  die  for  the  right  tq  vote.  Surely  they 
can  learn  how  to  read  in  order  tp  vote. 

Senator  Kennedy  Could  I  just  mention  on  this  point  that  the 
Attorney  General  testified  in  his  statement  that  voting  discrimination 
has  been  widespread  in  all  but  South  Carolina  and  Virginia. 
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.  Senator  Ervin,  I  do  not  like  to  interrupt  you,  but  he  said  that  they 
had  no  evidence  of  voting  discrimination  in  North  Carolina. 

Senator  Kennedy.  I  am  just  reading  from  the  Attorney  General’s 
statement  I  was  not  meaning  to  imply  anything.  I  just  want  to  sub¬ 
stantiate,  and  I  certainly  think  that  is  an  appropriate  comment  by 
the  Senator  from  North  Carolina,  I  think  all  of  us  have  admired  his 
diligence  in  this  undertaking. 

But  I  think  the  Attorney  General  himself  has  stated,  and  I  think  all 
of  us  were  deeply  impressed  by  the  fact,  that  he  felt  that  Virginia  had 
not  been  a  place  where  there  had  been  widespread  voting  discrimi¬ 
nation. 


Mr,  Gray,  Senator,  those  of  us  from  Virginia,  I  may  say  to  you,  in 
the  short  period  of  time  that  I  served  as  Attorney  General,  I  traveled 
into  many  other  States.  I  say  with  pardonable  pride  that  the  proud¬ 
est  moment  of  my  life  were  the  moments  in  which  I  learned  from 
people  of  other  States,  including,  Senator  Hart,  the  Governor  of  your 
State,  the  deep  Tespect  which  people  throughout  the  Nation  have  for 
the  State  of  Virginia.  I  do  not  think  that  is  all  due  to  our  history.  1 
think  Virginia  has  a  fine  government  and  a  great  tradition.  We  very 
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because  a  great  number  of  our  people  chose  not  to  go  to  the  polls  in 
November.  We  resent  that  vety  much. 

Senator  Kennedy.  I  share  the  high  regard  for  the  great  State  of 
Virginia.  I  spent  three  of  the  happiest  years  of  my  jife  as  a  law 
student  in  Mr,  Jefferson’s  universityj  and  my  brother  did  before  me. 
We  have  many  good  friends  in  Virginia,  So  I  hope  you  realize  that 
you  are  among  friends. 

Mr,  Gray,  I  understand  that-,  sir. 

Could  I  ask  you  to  indulge  me  just  for  a  couple  of  seconds  on  two 
sort  of  technical  things  about  the  bill  ! 

One  is  under  section  5(b),  and  as  it  relates  to  section  8, 1  believe  it 
is — I  cannot  find  it.  There  is  a  provision  in  this  bill  that  if  a  person 
is  registered  by  a  Federal  officer,  that  registration  can  be  challenged 
by  anyone  who  feels  he  was  not  properly  registered  by  the  Federal 
officer.  As  this  bill  is  presently  written,  that  is  a  perfectly  frivolous 
provision,  because  the  GSllprovides  at  the  present  time  that  when  an 
applicant  goes  before  the  Federal  registrar  and  gets  himself  listed,  he 
is  immediately  placed  on  a  list,  and  that  is  the  hating  and  that  starts 
the  time  running,  and  he  must  be  challenged  within  10  days  of  that 
time.  Yet  it  is  not  the  end  of  that  month,  not  until  the  end  of  that 
month  that  the  list  becomes  public.  So  that  no  one  will  know  within 
10  days  that  the  man  has  been  listed,  so  no  one  will  ever  have  an 
opportunity  to  effectively  challenge  it. 

The  other  point  is,  sir,  that  ITiave  understood  from  ah  the  testi¬ 
mony  that  I  have  been  able  to  read  that  it  is  the  opinion,  or  it  is  the 
thought  of  the  authors  of  this  proposal  that  in  those  States  which  have 
a  poll  tax,  the  poll  tax  would  have  to  be  paid  45  days  prior  to  the 
elation  in  order  for  an  applicant  to  be  permitted  to  vote  under  the 
provisions  of  this  bill.  I  respectfully  disagree  with  that  interpreta¬ 
tion,  As  I  read  this  bill  an  applicant  can  gobef ore  a  Federal  registrar 
and  ask  to  be  listed  as  a  qualified  voter.  The  Federal  registrar  would 
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he  would  be  qualified  to  vote  in  a  Federal  election  whether  he  had  paid 
a  poll  tax  or  not  He  would  be  immediately  placed  on  a  voting  list 
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taxes,  there  is  no  time  requirement,  this  is  section  5(e),  There  is  no 
time  prescribed  as  to  when  he  must  pay  his  poll  tax.  He  can  go  to  the 
Federal  registrar  and  pay  his  poll  tax  up  to  and  including  the  date  of 
the  election. 

So  the  interpretation  that  has  been  placed  on  the  bill  that  he  would 
have  to  pay  the  poll  tax  45  days  in  advance  I  believe,  is  erroneous;  If 
that  is  the  intention  of  the  authors  I  believe  section  5(e)  should  spell 
out  the  time  limitation,  that  he  may  pay  his  poll  tax  to  the  Federal 
registrar  prior  to  or  simultaneously  with  his  registration  to  vote. 

No  such  provision  is  in  it  now,  and  I  think  it  will  lead  to  great  con¬ 
fusion  and  will  permit  him  to  pay  taxes  on  the  day  of  election. 

This  is  important,  I  think,  for  some  of  the  reasons  mentioned  this 
morning.  This  does  tend  to  lead  to  fraud  and  attempts  to  pay  a  per¬ 
son^  poll  tax  in  order  to  get  his  vote, 

I  do  not  have  these  remarks  in  shape  to  file  with  the  committee,  I 
do  hot  want  to  indulge  upon  your  time  with  some  oratory  at  this  late 
hour,  I  would  like,  jf  I  may  have  the  privilege  of  placing  these  in 
proper  form,  to  submit  a  copy  to  the  committee. 

Senator  Ervin,  That  will  be  granted. 

As  I  understand  your  testimony  about  these  two  forms,  the  only 
discretion  the  registrar  has  as  to  which  form  he  will  use  is  which  form 
he  will  receive? 

Mr,  Gray,  As  I  understand  it,  he  will  get  a  package  of  forms,  one 
kind  or  the  other,  and  he  will  use  that  form  consistency. 

Senator  Ervin,  He  has  no  discretion  as  to  which  one  he  is  going 
to  pass  out  after  he  makes  his  selection  ? 

Mr.  Gray,  I  think  if  we  lay  what  we  are  tiying  to  talk  about  out 
here  on  the  table,  he  does  not  have  the  discretion  to  hand  the  simple 
form  to  a  white  man  and  the  blank  form  to  a  colored  man.  Is  that 
not  what  we  are  trying  to  say?  He  does  not  have  that  discretion, 
no,  sir. 

Senator  Ervin,  I  would  like  to  say  that  the  people  of  North  Caro¬ 
lina  resent  a  congressional  proposal  that  one-third  of  them  be  branded 
without  a  trial  but  by  a  congressional  declaration  that  they  are  unfit  to 
enjoy  the  same  constitutional  rights  and  privileges  that  the  people  in 
43  other  States  are  going  to  be  permitted  to  enjoy  under  this  bill. 

As  a  Senator  from  North  Carolina,  I  resent  it  myself.  I  do  not 
believe  in  legislative  trials  for  anyone,  and;  that  is  what  this  bill 
does.  And  it  persists  in  keeping  North  Carolina  in  here,  34  counties, 
notwithstanding  the  fact  that  the  Attorney,  General  himself  has 
come  down  here  and  said  that  he  has  no  evidence  that  they  engaged 
in  violation  of  the  15th  amendment. 

b  Mr,  Gray,  Senator,  I  can  only  say  for  Virginia  that  I  sincerely  be¬ 
lieve  if  there  is  any  colored  person  in  Virginia  who  can  show  he  is 
being  discriminated  against  on  his  right  to  vote  he  would  not  have 
to  go  to  a  Federal  official;  I  am  certain  that  the  State  authorities 
would  assist  him  in  getting  his  rightto  vote.  * 

Senator  Hart.  If  I  were  one  of  those  persons  you  have  just  de¬ 
scribed  and  I  were  aware  of  the  actions  taken  in  thfe  last  6  years  by 
the  State  legislature  mth  respect  to  this  business  of  registration 
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forma,  I  would  not  be  quite  as  optimistic  or  confident  as  you  are. 
That  is  my  reaction  to  the  sequence  of  events  that  occurred  in  the 
State  legislature  in  the  evolution  of  that  registration  treatment, 

Mr,  Gray,  Virginia  has  had  pains  in  the  last  10  years,  along  with 
other  parts  of  the  Nation,  Senator. 

Senator  Ervin.  And  Virginia  certainly  did  not  tiy  to  fix  an  elec¬ 
tion  law  to  apply  in  one  section  of  Virginia  and  not  apply  in  the 
others,  did  it? 

Mr.  Gray,  Not  to  my  knowledge,  sir. 

Senator  Hart.  That  is  exactly  what  Virginia  did  when  they  said 
it  is  up  to  the  registrar  to  do  it  one  way  here  and  another  way  an¬ 
other  place:  right  in  Virginia, 

Senator  Ervin.  We  shall  recess  until  10 : 30  a*m.  tomorrow, 

(Whereupon,  at  5 ;  30  o’clock  p.m,,  the  committee  recessed,  to  re¬ 
convene  at  10 : 30  o’clock  a,m.,  Friday,  April  2, 1965.) 
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Committee  on  the  Judiciary,  1 

Washington,  D*0. 

The  committee  met,  pursuant  to  recess,  at  10:80  a.m.,  in  room  2228, 
New  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr.  (presiding). 

Present:  Senators  Ervin,  Hart,  Kennedy  of  Massachusetts,  and 
Fong, 

Also  present:  Palmer  Lipscomb,  Robert  B,  Young,  Thomas  B*  CoL 
line,  professional  staff  members  of  the  committee. 

Senator  Ervin.  I  have  been  asked  by  the  chairman,  who  is  neces¬ 
sarily  absent,  to  preside  over  the  committee  today,  I  now  call  the 
cpmmittee  to  order. 

The  first  witness  is  Mr.  Frank  Mizell,  who  represents  the  State  of 
Alabama. 

Mr.  Mizel,  you  are  accompanied  by  Mr.  Howell,  I  believe.  You 
might  givo  your  name  for  the  record. 

STATEMENT  OF  FRANK  MIZEIL,  REPRESENTING  THE  REGISTRARS 

OF  THE  STATE  OF  ALABAMA ;  ACCOMPANIED  BY  ELI  H  HOWELL 

Mr.  Howell.  I  am  Eli  Howell  from  Montgomery,  Ala.,  serving  in 
the  capacity  as  assistant  to  Commissioner  Mizel. 

Senator  Ervin.  What  is  your  profession,  for  the  record? 

Mr.  Howell.  I  am  an  attorney,  sir. 

Senator  Ervin*  Mr,  Mizel!,  you  have  submitted  a  written  state¬ 
ment  which  you  can  either  bead  or  put  in  the  record  and  speak  extem¬ 
poraneously  ;  or  you  can  use  the  statement  and  interpolate  it  anytime 
you  see  fit. 

Mr.  Mizell.  Thank  you  very  kindly,  sir. 

Senator  Ervin  and  gentlemen  of  the  committee,  I  want  to  say  that 
of  course  I  appreciate  the  opportunity  and  the  privilege  of  being 
here.  Also,  I  appreciate  the  remarks  of  the  Senator  that  I  represent 
the  State  of  Alabama*  That  is  flattering  to  me,  but  it  is  not  quite 
accurate,  I  am  just  a  pick  and  shovel  lawyer.  I  do  not  hold  any 
official  connection  with  the  State  of  Alabama*  It  happens  that  I 
represent  a  number  of  the  boards  of  registrars  in  the  State  of  Ala- 
bam&'  who  have  been  engaged  in,  shall  I  say,  rather  extensive  litiga¬ 
tion  in  the  past  year  or  so.  I,  however,  nave  only  been  associated 
with  them,  been  retained  by  them  for  the  past  few  months. 

But  I  do  have  some  knowledge  of  the  situation  that  this  committee 
has  under  consideration,  you  might  say  at  the  ground  level* 
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Senator  Kennedy.  Mr.  Chairman,  just  for  the  record.. 

Mr.  Mizell,  are  you  representing  therefore  the  registrars  of  the 
State! 

Mr.  Mizell.  Yes,  sir,  thev  are  separate,  independent  judicial  body 
is  set  up  by  States’  taxes.  They  each,  under  Alabama  laws  and  regula¬ 
tions,  nave  the  authority  to  make  their  own  rules.  One  reason  wny  I 
am  representing  them  is  we  are  attempting  to  get  things  uniform  so 
we  can  eliminate  and  we  think  we  have  eliminated  a  great  deal  of  the 
practices  of  which  there  lias  been  considerable  complaint 

Senator  Kennedy.  Just  one  thing  further.  Are  you  representing 
the  Governor  as  well ! 

Mr.  Mizell.  No,  sir,  I  do  not  represent  the  Governor. 

I  want,  to  say  in  the  beginning  that  we  in  Alabama  recognize  that 
the  right  to  vote  under  our  system  of  government  is  a  special  privilege 
which  should  be  conferred  on  all  citizens  regardless  of  race,  color,  creed, 
or  national  origin,  subject,  however,  to  the  qualifications  which  are 
set  out  in  our  State  constitution  and  the  statutes  which  are  passed  by 
our  State  legislature.  We  are  acutely  aware  of  the  fact  that  there  have 
been  charges  leveled  against  the  State  of  Alabama  to  the  effect  that 
the  guarantee  of  the  15th  amendment  to  the  Constitution  has  not  been 
fulfilled  insofar  as  Negro  citizens  are  concerned.  I  appear  hero  today 
before  you  to  answer  some  of  those  charges  and  in  opposition  to  the 
proposed  Voting  Rights  Act  of  1965— not  to  question  the  sincerity  of 
the  motive  of  any  or  the  proponents  of  this  bill,  but  to  question  both 
the  wisdom  and  constitutionality  of  the  bill. 

Since  the  constitutional  questions  have  been  rather  thoroughly  cov¬ 
ered  by  other  and  more  distinguished  authorities  who  have  appeared 
before  you,  we  will  primarily  limit  our  presentation  to  the  question  of 
the  wisdom  of  the  legislation  and  in  this  respect,  the  basic  premise 
of  the  proposed  bill. 

The  hill  purports  to  abolish  racial  discrimination  which  is  alleged 
to  exist  by  reasons  of  the  administration  of  literacy  tests  or  other  de¬ 
vices  in  Alabama  and  certain  other  States. 

I  want  to  point  out  later  that  it  is  really  not  the  administration  of 
the  literacy  tests  now ;  it  is  a  question  of  literacy  iself. 

No  discrimination  is  practiced  in  the  administration  of  the  present 
literacy  tests  and  in  instances  where  discrimination  has  been  alleged, 
the  remedes  provided  in  the  Civil  Rights  Acts  of  1957, 1960,  and  1964, 
have  proven  adequate  in  every  respect  to  prevent  discrimination  and 
to  redress  the  effect  of  any  proven  past  discrimination.  In  short,  we 
believe,  the  reasons  advanced  for  enactment  of  this  legislation  are 
not  logical  and  not  valid. 

As  a  point  for  beginning,  the  American  public  has  been  misled  into 
believing  that  the  present  Dill  is  designed  to  end  widespread  and  un¬ 
conscionable  deprivation  of  the.  Negro’s  right  to  vote.  They  have 
been  led  to  believe  that  the  State  of  Alabama  has  discriminated  in 
the  administration  of  its  literacy  test  against  qualified  Negroes.  The 
public  has  been  deceived  with  respect  to  the  difficulty  of  the  Alabama 
literacy  test  so  much  so  as  to  believe  that  the  test  is  discriminatory,  I 
might  say  discriminatory  per  se,  by  reason  of  its  supposed  difficulty. 

The  extent  of  distortion  m  this  respect  has  obscured  the  real  purpose 
of  this  bill  and,  in  our  judgment  ,  good  legislation  never  needs  distortion 
as  an  ally.  $ 
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We  do  not  believe  that  the  public  realizes  that  the  purpose  and  intent 
of  this  legislation  is  to  abolish  literacy  as  a  qualification  for  voting  in 
the  South*  It  is  entirely  possible  that  monitors  of  this  committee  have 
been  misled,  perhaps  inadvertently,  into  believing  that  widespread 
discrimination  is  presently  practiced  against  qualified  Negroes  in  their 
efforts  to  register  and  vote  in  Alabama* 

We  will  cite  only  a  few  of  hundreds  of  examples  of  misrepresenta¬ 
tions  made  by  national  news  media* 

Time  magazine  in  its  issue  of  February  13, 1965,  on  page  16  states 
that  applicants  for  Registration  in  Alabama  are  given  a  20-page  test 
on  government. 

Well,  that  is  just  not  true.  They  are  given  a  4-page  test  and  it  really, 
as  Mr*  Howell  very  correctly  points  out,  is  not  a  test  at  all.  It  is  merely 
an  application  which  consists  of  part  1,  in  which  the  applicant  him¬ 
self  is  not  even  obliged  to  write  anything*  He  just  gives  basic  informa¬ 
tion  as  to  his  birth  and  residence  to  the  registrar  and  the  registrar 
fills  it  out* 

Part  2  calls  for  information  as  to  whether  he  is  a  citizen  of  the  United 
States,  where  he  was  born,  has  he  ever  been  married,  and  other  basic 
questions  which  the  applicant  himself  fills  out.  We  have  a  part  3  in¬ 
serted  which  served  as  a  literacy  test  but  which  as  to  areas  affected  by 
Federal  litigation  have  been  eliminated.  We  have  stopped  using  it 
So  that  is  really  not  a  part  of  it  now*  The  only  other  thing  is  an  oath. 
The  person  swears  that  he  will  support  and  defend  the  Constitution  of 
the  United  States  in  the  State  of  Alabama  and  that  he  does  not  advo¬ 
cate  the  overthrow  of  the  United  States  or  the  State  of  Alabama.  That 
is  really  the  test  in  part  6, 

Part  5  is  just  recording  the  action  of  the  board.  Part  6  is  where 
some  person  that  knows  the  applicant  vouches  for  the  fact  that  he  is 
a  resident  as  stated,  which,  of  course,  is  necessary  under  our  laws  fixing 
the  list  of  eligible  voters,  because  I  believe  it  is  title  17, 1  believe  section 
38  of  Alabama  Code  which  says  a  person  may  not  vote  except  at  the 
place  where  he  is  on  the  official  list  of  registered  voters*  Or  course, 
this  is  for  that  purpose,  to  establish  validity  what  placo— at what  place 
heshould  be  listed. 

Newsweek  magazine  in- its  issue  of  March  1,  1965,  page  39,  states: 
“Literacy  tests  applied  to  Negroes  are  often  so  difficult  that  college 
professors  could  not  pass  them.  The  tests  applied  to  whites  are  so 
simple  that  any  fool  could  qualify.” 

This  statement  is  absolutely  false. 

Senator  Fong.  Would  you  be  kind  enough  to  make  a  copy  of  that 
questionnaire  available  t 

Mr.MizELL*  I  would  be  glad  to* 

(Statement  referred  to  follows :)  . 

{From  Newsweek.  Mar.  1,  10AB] 

Eight  To  Vera 
(By  Kenneth  Crawford) 

Dr.  Martin  Luther  King  has  a  talent  that  won't  wJnhiro  another  Nobel  Peace 
Prise  hut  that  almost  certainly  will  get  him  something  he  wants  much  more. 
He  has  a  way  of  picking  the  right  opponents.  With  the  kind  of  enemies  he 
makes  he  scarcely  needs  friends*  BuU  Connor,  the  former  police  chief  of  Bir¬ 
mingham.  Ala.,  is,  of  course,  the  prime  example.  Connor,  with  his  police  dogs. 
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flrehoeee,  and  harsh  talk,  gave  last  year's  civil  rights  bill  the  Initial  Impetus 
that  ultimately  carried  it  through  Congress.  Now  Sheriff  Jim  Clark  of  Selma, 
Ala*,  Is  performing  the  same  service  for  a  voting  rights  bill  still  in  process  of 
drafting  but  soon  to  be  Introduced  under  Lyndon  Johnson's  imprimatur. 

Clark,  with  his  quick  temper  and  lack  of  restraining  judgment*  has  been  al¬ 
most  the  ideal  patiy  for  King's  demonstrators  In  Selma.  -».t  various  times  be 
has  been  goaded  Into  using  his  club  and  his  fists  but  never  his  head.  He  has 
been  m  grossly  Inept  that  even  some  northern  sympathizers  with  the  cause  of 
Negro  voting  rights  have  wondered  whether  he  shouldn't  be  more  pitied  than 
blamed*  The  Negro  youngsters  he  marched  out  of  town  at  double  time  were 
rewarded  with  the  last  laugh  when  they  lined  up  before  the  courthouse  to  pray, 
after  he  had  been  hospitalized,  for  his  recovery  'In  mind  and  body  "  Their 
prayers  apparently  were  in  part  answered*  At  least,  Clark  made  a  more  rapid 
recovery  than  James  Bevel,  the  Negro  leader  who  was  chained  to  a  hospital  bed 
when  he  fell  ill  after  Clark  arrested  him. 

LTTEftAoY  TESTS 

The  Selma  demanstmiane,  for  all  their  burlesque  aspects,  have  served  the 
purpose  of  dramatising  a  conspicuous  failure  in  the  whole  civil  rights  effort* 
Nothing  so  far  done  has  assured  qualified  Negroes  that  they  may  vote  now,  or 
that  they  have  any  very  good  prospect  of  voting  in  the  near  future,  In  many 
southern  communities.  On  the  fringes  of  the  Old  South  and  In  some  southern 
cities  they  have  made  gains.  But  there  are  still  counties  In  Alabama  and  Missis¬ 
sippi  where  not  a  single  Negro  is  registered.  Literacy  tests  applied  to  Negroes 
are  often  so  difficult  that  college  professors  can't  pass  them.  The  tests  applied 
to  whites  are  bo  simple  that  any  fool  can  qualify. 

This  kind  of  discrimination  persists  In  spite  of  repeated  attempts  by  Congress-* 
In  1067, 1000,  and  1964 — to  pm  a  stop  to  It.  President  Elsenhower,  although  not 
remembered  as  a  civil  rights  zealot,  sincerely  tried!  to  enfranchise  Negroes*  As 
a  Senate  leader,  Mr.  Johnson  extended  himself  to  the  same  end*  Both  agreed 
with  the  moderates  who  have  long  contended  that  the  right  to  vote  is  the  key  to 
the  problem  of  race  conflict — tbat  Negroes,  If  they  could  express  themselves  at 
the  polling  place  and  so  make  their  influence  felt  In  government,  would  them* 
selves  find  ways  of  righting  nonpolltlcal  wrongj* 

FEDEBAL  EEOiarUAKS 

Now  Mr.  Johnson  has  promised  to  make  another  try.  The  Justice  Department, 
acting  on  bis  Instructions,  is  working  on  a  new  formula.  Just  what  it  will  be 
la  not  yet  known.  It  will  rest  on  the  lfith  amendment  to  the  Constitution,  which 
says  simply  that  "the  right  of  the  citizens  of  the  United  States  to  vote  shall  not 
bo  denied  or  abridged  by  the  United  States  or  by  any  State  on  account  of  race, 
*olort  or  previous  condition  of  servitude*"  It  probably  will  provide  for  federal 
registrars  to  qualify  Negro  voters  when  local  officials  show  by  a  pattern  of  con¬ 
duct  that  they  won't 

Such  a  bill  will  have  a  good  chance  of  getting  through  Congress — and  without 
the  agony  of  delay  by  filibuster.  Bussell  Long,  of  Louisiana,  the  new  Senate 
whip,  has  indicated  that  he'll  support  It  and  that  other  southerners  will  "go 
along."  Indeed,  some  of  the  southern  Democrats  have  become  convinced  that  the 
Negro  vote  can  be  their  salvation — that  it  can  help  them  beat  back  the  Bepubll* 
can  challenge  in  thefr  States.  For,  Ironically,  Negroes  vote  Democratic  even 
In  the  face  of  oppression  by  local  Democratic  officials.  And  Republicans  seem 
loath  to  take  the  advice  of  Dean  Burch,  their  outgoing  chairman,  that  they  go 
their  way  henceforth  ''with  no  hint  of  racism,  oveft  or  covert**1  Burch  seems 
to  have  learned  the  lesson  of  1964  even  If  some  of  his  associates  haven't*  But 
perhaps  Dr.  King,  with  Sheriff  Clark's  help,  will  be  a  better  pemuader* 

Senator  Kennedy*  I  have  one  or  two  questions  on  this  point. 
Would  you  prefer  that  I 

Senator  Ervin*  I  shall  leave  that  up  to  the  witness* 

Senator  Kennedy.  Just  on  the  question  of  the  application,  I  have 
one  or  two  questions,  but  !  would  oe  delighted  to  reserve  these  ques¬ 
tions  until  you  finish  your  testimony. 

Mr,  Mizell*  If  it  iefagreeable  with  the  Senator}  I  would  prefer  that. 
However,  I  am  at  your  pleasure* 
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Senator  Kennedy.  Then  I  shall  postpone  questions. 

Mr.  Mizell.  That  is  a  quote  from  Newsweek. 

Literacy  tetfts  applied  to  Negroes  are  often  so  difficult  tUat  college  professors 
ctMild  not  pass  them.  The  teets  applied  to  whites  are  so  simple  that  any  fool 
eould  qualify* 

This  statement  is  absolutely  false.  The  same  tests  are  used  for  all 
applicants*  If  these  statements  were  true  we  could  understand  the 
basis  for  concern  in  these  legislative  halls  and  throughout  the  country 
for  “harsh”  legislation,  or  even  punitive  legislation* 

On  the  NBC  “Today”  show  questions  from  the  Alabama  literacy 
tests  relating  to  the  U*S*  Constitution  were  read  to  illustrate  their 
difficulty,  ’but  it  was  not  mentioned  that  answers  to  the  questions 
were  provided  in  printed  sections  of  the  Constitution  immediately 
preceding  the  question. 

This  had  the  effect  of  misleading  the  public  into  believing  that  the 
answers  are  required  to  be  furnished  from  knowledge  rattier  than 
from  an  ability  to  read  and  comprehend  a  short  section  of  the  U*3* 
Constitution* 

Millions  of  Americans  have  heard  or  read  these  statements  :  “The 
Chief  Justice  of  the  United  States  could  not  prass  the  Alabama  literacy 
test,”  and  “Applicants  may  be  required  to  recite  the  whole  of  the  U.S*. 
Constitution,  The  situation  has  received  so  much  attention  that  it 
is  now  the  subject  of  comedy* 

We  emphatically  deny  that  any  of  these  widely  disseminated  dis¬ 
tortions  are  true* 

Another  example  is  found  in  hundreds  of  newspapers  throughout 
the  Nation  which  have  printed  questions  from  the  Alabama  text  with¬ 
out  once  indicating  that  the  answers  to  the  questions  were  provided  in 
printed  sections  above  the  questions.  Allow  me  to  illustrate  just  how 
misleading  such  techniques  are  and  can  be.  I  do  not  mean  to  env 
barrvss  any  member  of  this  committee,  but  I  would  like  to  ask  these 
questions: 

( 1 )  On  what  lake  is  Fort  Ticondercga  located  J 
f  2)  In  what  year  did  the  French  build  the  fort? 
m  What  general  led  the  British  soldiers  in  1759  ? 
c  4)  To  what  city  were  cannons  from  Fmt  Ticonderoga  hauled  ? 
(5)  In  what  year  wfa  the  ruined  fort  restored? 

ft  must  be  obvious  that  the  average  American  citizen  cannot  answer 
these  questions  from  knowledge.  These  are  questions  taken  from  the 
1968-64  literacy  test  forms  used — not  in  Alabama,  but  in  New  York* 
To  present  these  New  York  questions  or  the  Alabama  questions  as 
evidence  of  discrimination  or  as  evidence  of  unfairness  or  difficulty 
would  certainly  deceive  unless  it  were  revealed  that  answers  to  the 
questions  were  contained  in  a  printed  paragraph  preceding  the  ques¬ 
tion* 

Senator  Kennedy.  Mr*  Chairman,  at  this  point,  I  would  like  to 
have  included  in  the  record  the  registration  application  form  for  the 
State  of  New  York  juinted  in  its  entirety  in  this  record* 

Senator  Ervin.  I  would  suggest  that  it  be  included  in  the  record 
after  his  testimony. 

Senator  Kennedy.  After  his  testimony,  yes* 

Senator  Ervin*  The  New  York  application  or  the  application  form 
used  and  prescribed  by  the  New  York  laws  or  New  York  regulations 


will  be  printed  in  the  record  in  full  immediately  after  the  testimony 
of  Mr,  Mizell.  I  will  supply  that  for  the  record. 

Senator.  Fong.  Do  you  have  a  copy  of  the  New  York  application 
form  there! 

Mr.  Mizell.  I  wilt  look  and  see.  I  am  not  sure,  sir. 

It  is,  of  course,  a  literacy  test,  which  is  really  what  it  is.  I  think 
I  made  clear,  but  if  not,  I  do  want  to  make  clear  that  in  New  York, 
as  in  Alabama,  the  answers  are  printed  on  the  fonn  preceding  the 
question,  so  it  is  a  question  of  reading,  getting  the  information,  and 
writing  answers  to  the  questions. 

In  New  York  there  are  eight  questions  provided  and  six  must  be 
answered  correctly  to  pass  the  test  Eight  questions  are  also  provided 
on  the  Alabama  literacy  test,  four  of  which  are  reading  comprehension 

Suestions  and  four  relate  to  local,  State  and  Federal  Government, 
esignad  to  show  some  comprehension  of  basic  issues  of  candidates 
and  offices.  I  might  add  that  m  Alabama,  when  we  have  constitutional 
amendments  to  be  voted  on  by  the  people,  these  amendments  are 
printed  on  the  ballot.  And  of  course,'  it  is  obvious  that  an  illiterate 
voter  just  simply  does  not  know  what  he  is  doing  or  what  he  should 
do,  if  he  cannot  read  and  have  some  comprehension  of  what  he  is  , 
voting  on* 

Before  passing  from  the  subject  of  the  use  of  distortion  to  suggest 
discrimination  it  may  be  of  interest  to  note  that  the  Department  of 
Justice  is  not  above  the  use  of  such  device. 

For  example,  statistics  have  been  used  by  the  Department  of  Justice 
as  evidence  of  discrimination  but  they  are  misleading.  A  single  Ne¬ 
gro  individual  in  one  case  was  rejected  for  registration  24  times.  Yet, 
these  rejections  were  included  as  evidence  of  individual  Negroes  re¬ 
jected  to  sustain  the  charge  of  discrimination  based  on  statistics. 

In  one  county,  the  Department  of  Justice  cited  247  Negro  rejec¬ 
tions  within  a  specified  period  to  show  statistically  that  Negroes  were 
discriminated  against  All  of  these  247  rejections  were  accounted  for 
by  58  persons*  And  time  after  time,  where  other  counties  have  been 
litigated,  I  have  asked  the  question  from  the  standpoint  about  the  rum* 
ber  of  repeats  and  it  is  rather  amazing^  because  it  is  done  for  the  pur¬ 
pose,  we  think,of  creating  statistics. 

Naturally  such  distorted  figures  would  tend  to  show  discrimina¬ 
tion.  Citizens  of  the  United  States  should  not  feel  compelled  to  stand 
on  guard  against  such  tactics  by  our  own  Department  of  Justice. 
These  are  but  a  few  examples,  where  the  Department  of  Justice  has 
illustrated  a  determination  to  fabricate  evidence  to  sustain  allegations 
of  discrimination. 

Other  cases  involve  advising  out-of-State  students,  nonresidents  of 
the  State  of  Alabama,  to  apply  for  registration  knowing  they  were 
not  qualified  under  Alabama  law.  That  refers  specifically  to  Macon 
County,  where  Tuskegee  Institute  is  located. 

There  is  another  example  worthy  of  mention  of  a  Federal  district 
judge  finding  discrimination  as  a  matter  of  fact  on  the  basis  of  evi¬ 
dence  which  showed  that  under  one  test  19  percent  of  the  Negro  appli¬ 
cants  failed,  whereas  34  percent  failed  under  a  new  test*  So  he  ruled 
out  the  literacy  test  But  this  did  not  take  into  account  overwhelm¬ 
ing  evidence  by  local  Negro  leadership  in  that  particular  case  and 
before  the  Civil  Bights  Commission  which  indicated  that  the  vast 
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majority  of  qualified  Negroes  in  that  county  had  already  been 
registered, 

I  think  that  in  1950  there  were  less  than  30,000  registered.  The 
illiteracy  rate  of  eligible  voters  of  that  segment  of  the  population  was 
32  percent.  And  by  1960,  63,000,  or  more  than  100-percent  increase 
in  registration,  had  been  accomplished  and  the  literacy  rate  had  in* 
created  to  45  percent \  in  other  words,  an  increase  of  approximately  16 
percent  in  the  literacy  rate  resulted  in  a  400-percent  increase  in  regis¬ 
tration  and  it  had  grown  progressively  that  way,  on  down  to  this  date. 

Now,  as  to  this  123,000,  this  represents  approximately  59  percent  of 
the  qualified  literate  Negroes,  meaning  those  who  are  21  years  old  or 
over  and  who  met  residence  requirements  and  have  completed  the 
sixth  grade.  That  is  a  presumption  of  literacy  under  the  Civil  Bights 
Act.  I  would  not  say  that  it  is  really  a  presumption  of  literacy.  X 
personally  do  not  agree  with  the  fact  that  because  somebody  has 
completed  a  sixth  grade  he  is  necessarily  a  literate  person.  There  may 
be  people  who  have  never  completed  the  sixth  grade  who  are  far  more 
literate  than  those  who  have*  or  sometimes  than  those  who  have  even 
finished  college.  But  that  is  a  case  where  implementation  by  way  of 
rule  of  evidence,  set  up  in  the  Civil  Bights  Act  of  1964,  have  really, 
through  implementation,  been  created  into  substantive  law,  which  we 
think  was  not  the  intent  of  Congress  when  it  was  put  in  there. 

By  comparison,  roughly  84  percent  of  qualified  whites  are  registered. 

Therefore,  statistics  based  on  population  alone  without  regard  to 
literacy  cannot  and  should  not  be  used  as  valid  evidence  of 
discrimination. 

What  we  are  saying  is  that  the  problem  of  discrimination  in  the 
administration  of  literacy  testa  is  not  nearly  as  great  or  as  widespread 
as  many  of  you  may  have  been  led  to  believe.  This  being  true,  we 
believe  most  sincerely  that  the  remedies  provided  by  the  Civil  Bights 
Act  of  1964  are  more  than  adequate  to  correct  ahd  to  prevent  ana  to 
redress  any  offenses  against  State  and  Federal  law  winch  may  have 
occurred  in  the  past  The  answer  to  the  problem  is  not  to  be  found  in 
Federal  registration  of  illiterate  whites  or  Negroes,  but  rather  the 
answer  is — well,  not  to  abolish  illiteracy  but  eliminate  it.  It  is  an 
ironic  paradox  that  at  the  ^ery  time  Negro  schoolchildren  who  are  not 
able,  not  old  enough  to  vote,  are  taken  from  the  schools  and  into  the 
streets  to  demonstrate,  that  the  Alabama  Legislature  was  implement¬ 
ing  a  program  for  free  textbooks  for  all  the  children  in  grades  1 
through  12  in  Alabama  which  has  for  its  purpose  the  prevention  of 
dropouts  and  to  help  abolish  illiteracy. 

It  is  further  a  paradox  that  an  economic  boycott  would  be  advocated 
as  a  means  of  redress,  when  school  revenues  depend  directly  on  con¬ 
sumer  purchases  in  Alabama.  It  is  a  further  paradox  that  Negro 
schoolchildren  were  skipping  school  in  Dallas  County  at  the  veiy  time 
the  Justice  Department  was  claiming  in  Federal  court  that  the  State 
was  causing  the  Negro  to  be  ^culturally  deprived.” 

Some  may  suggest  that  a  plan  of  abolishing  literacy  rather  than 
literacy  tests  is  too  slow,  but  a  faster  remedy  in  the  form  of  registra¬ 
tion  of  illiterates,  whether  white  or  Negro,  may  be  a  cure  more  to  be 
avoided  than  the  disease. 

Others  may  contend  that  present  remedies  provided  by  the  Civil 
Bights  Act  ox  1964  are  inadequate  to  meet  the  problem  of  future  die- 
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crimination  in  the  administration  of  literary  tests,  but  the  fact  is  that 
the  present  judicial  remedies  provided  by  the  Civil  Bights  Act  of  1964 
are  more  than  adequate  and  have  proven  so  in  A  lahanm.  For  ex¬ 
ample  in  suits,  it  has  oeen  ruled  that  any  person  denied  the  right  to  vote 
may  apply  to  a  Federal  court  and  his  application  will  be  processed 
either  by  a  court-appointed  official  or  referee.  One  Federal  judge 
requries  minute  reports  of  registration  to  be  furnished  to  him.  In 
instances  where  it  is  held  that  registration  procedures  or  a  currently 
used  literacy  test  is  more  difficult  than  those  used  for  the  registration 
of  white  persons,  in  the  past  Federal  courts  have  enjoined  the  use 
of  such  procedures  or  literacy  tests  all  together.  That  is  really  the 
situation  in  Alabama  today.  We  do  not  have  any  literacy  tests  where 
there  has  been  any  question  of  so-called  discrimination  in  so-called 
illiterate  counties.  The  unmitigated  and,  by  the  way,  unreported 
truth  is  that  in  five  Alabama  counties  today,  literacy  tests  cannot  be 
used  for  Negro  applicants.  Everyone  has  head  of  Selma— at  least 
one  side  of  the  Selma  story.  But  what  is  the  other  side  ? 

In  Dallas  County,  the  center  of  the  Selma  demonstrations,  and  in 
Perry  County  and  Montgomery  County— these  representing  the  coun¬ 
ties  where  practically  all  of  the  major  demonstrations  have  occurred, 
no  Negro  can  be  rejected  for  failure  to  pass  a  literacy  test,  and  in  fact, 
in  none  of  these  counties  can  a  literacy  test  be  given.  These  facts  are 
not  reported  by  the  press  and  the  Justice  Department  ignores  them. 
Many  of  the  ministers  and  other  sincere  and  conscientious  persons  who 
journeyed  to  Alabama,  in  our  judgment,  were  misled  into  believing 
that  the  test  required  of  qualified  Negroes  was  so  difficult  that  the 
Chief  Justice  of  the  U.S*  Supreme  Court  could  not  pass  it.  We 
cannot  help  but  wonder  if  they  knew  that  in  truth  a  literacy  test  was 
not  required  in  the  areas  of  demonstration  and  that  they  were  demon¬ 
strating  instead  as  a  part  of  a  well-documented  plan  to  abolish  literacy 
as  a  qualification  for  voting  in  the  South,  that  they  would  have  under¬ 
stood  the  real  problem  and  the  real  reason  for  the  demonstrations. 
In  fact,  one  Jewish  rabbi—I  think  he  was  from  Pittsburgh — charged 
this  one  particular  group  leading  demonstrations  in  Montgomery,  Ala., 
wanted  udead  bodies — our  bodies,’’  Such  is  the  truth.  The  leader 
of  the  mass  demonstrations  lias  admitted  publicly  that  demonstrations 
cannot  be  successful  unless  violence  occurs. 

We  recognize,  of  course,  that  there  are  those  who  believe  that  a  fuller 
participation  in  government  by  illiterate  Negroes  will  provide  a  sort 
of  panacea  for  the  educational  and  economic  ills  to  which  all  economi¬ 
cally  deprived  are  subject.  ' 

We  believe,  however,  that  this  view  is  superficial  and  repetitious  of 
the  errors  made  during  the  Reconstruction  era  by  persons  equally  con¬ 
cerned  and  equally  sincere. 

The  so-called  racial  problem  of  the  South  is  not  racial.  It  is  eco¬ 
nomic  and  educational.  Poverty,  ill  health,  illiteracy,  inadequate 
housing  and  inadequate  educational  opportunities  are  not  racial  prob¬ 
lems  in  the  South  but  problems  inherited  from  the  past  and  in  a  large 
measure  attributable  to  superficial  and  shortsighted  decisions  of  those 
who  had  previously  sought  solutions  through  racial  legislation. 

The  effect  then  was  to  divide  our  people.  It  generated  racial  hos¬ 
tility  and  developed fpat terns  and  attitudes  and  outlooks  in  which  the 
races  were  unfortunately  divided  into  politically  hostile  camps. 
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Who  can  seriously  contend  that  it  will  benefit  either  white  or  Negro 
to  subject  nine  counties  in  the  State  of  Alabama  to  the  political  domi¬ 
nation  by  a  majority  which  is  illiterate? 

That  is  precisely  what  will  happen  in  nine  counties  of  Alabama, 
each  of  which  is  characterized  by  an  agricultural  economy  which 
cannot  support  adequately  any  of  the  State  services  so  necessary  to 
better  educational  opportunity  and  economic  industrial  development. 
On  the  other  hand,  great  harm  can  result*  They  depend  on  funds  Out 
of  the  general  appropriations,  funds  derived  from  other  parts  of  the 
State.# 

Action  begets  reaction.  The  registration  of  vast  numbers  of  Negroes 
who  are  not  qualified  from  the  standpoint  of  literacy  will  inevitably 
tend  toward  the  development  of  a  bloc  vote  to  counteract  the  expected 
bloc  vote  of  federally  registered  illiterates.  We  doubt  this  is  a 
desirable  end. 

One  must  remember  that  in  Alabama,  eight  constitutional  officers 
are  elected  State  at  large.  Any  effort  made  to  divide  the  white  and 
Negro  into  hostile  political  factions  cannot  benefit  anyone.  Those 
who  deliberately  seek  to  cultivate  suspicions  and  hatred  and  intol¬ 
erance  between  the  races  are  a  part  of  the  divisive  forces  in  this 
Nation,  many  of  whom  seek  only  to  serve  the  objectives  of  international 
communism  and  not  the  best  interest  of  the  Negro  or  this  Nation* 

I  will  not  take  your  time  by  citing  all  the  Communists  or  any  of 
them  who  have  infiltrated  the  Negro  movement  and  who  are  now  ex¬ 
ploiting  it  to  the  hilt  for  no  good  purpose  and  to  the  detriment  of 
us  all.  However,  you  deceive  yourself  if  you  react  complacently  to 
the  Communist  infiltration  so  manifested  in  the  recent  events  in 
Alabama  in  their  street  tactics,  lies,  and  distortions. 

At  this  point,  let  me  make  it  unmistakably  clear  that  the  people 
of  Alabama,  in  my  judgment,  recognize  that  all  economically  deprived 
people  have  legitimate  aspirations  and  goals  and  that  they  have  every 
right  to  advance  their  interest  in  any  of  the  traditional  methods  em¬ 
ployed  by  organized  labor,  farm  groups,  business  and  professional 
organizationSj  and  others.  Freedom  of  speech  and  assembly  and  the 
right  to  petition  for  redress  of  grievances  is  a  part  of  the  American 
tradition.  It  is  a  tradition  honored  no  less  in  Alabama  than  in  any 
section  of  the  Nation.  We  have  never  opposed  lawful  and  peaceful 
demonstrations*  We  have  never  condoned  or  tolerated  lawlessness  and 
violence  and  we  ha*  e  never  advocated  defiance  of  law.  We  vehemently 
deny  that  hatred  and  ill  will  exist  between  the  races  of  the  white  and 
Negro  people  of  the  South. 

It  is  a  matter  of  common  knowledge  and  a  matter  of  great  pride 
to  us  that  the  people  of  the  South  have  lonj*  been  characterized  by  a 
sense  of  devotion  to  the  principles  of  Christian  charity,  tolerance, 
and  forbearance.  That  forbearance  has  really  been  exercised  in  the 
last  several  months. 

I  point  the  finger  of  shame  and  I  call  upon  the  spirit  of  fairness 
for  the  American  people  to  condemn  and  censure  those  who  seek  to 
indict  a  whole  people  for  the  acts  of  lawlessness  of  a  handful  of  its 
citizens  who  are  amenable  neither  to  law  nor  to  conscience.  Of  course, 
we  have  had  some  unfortunate  incidents  in  our  State  just  as  there 
have  been  some  unfortunate  incidents  in  all  States  throughout  the 
history  of  our  Nation,  but  aa  Ed  Mundburg  says,  you  cannot  indict 


ft  whole  people  We  in  Alabama  are  capable  of  solving  our  problems, 
but  ft  solution  will  not  be  accomplished  on  the  basis  of  purely  racial 
legislation* 

We  have  mentioned  previously  that  others  have  covered  the  consti¬ 
tutional  questions  involving  the  powers  of  Congress  to  prescribe  in  the 
area  of  voter  qualifications,  but  we  state  a  few  points  in  this  regard. 

Our  forefathers  who  drafted  our  Constitution  deliberated  long  and 
hard  and  freely  disagreed,  but  they  had  the  wisdom  to  see  that  the 
Federal  Government  should  not  be  given  the  right  to  determine  voter 
qualifications*  This  bill  departs  from  this  clear  concept  of  constitu¬ 
tional  government  and  from  the  history  of  constitutional  government. 

Mr,  Hamilton,  of  New  York,  in  the  “Federalist  Papers,”  stated  that 
it  was  wise  to  deposit  the  right  to  determine  the  qualifications  of 
electors  with  the  States.  This  wisdom  is  nob  destroyed  by  any  amend¬ 
ment  made  to  the  original  Constitution. 

Therefore,  traditionally,  the  right  to  determine  voter  qualifications 
has  been  left  with  the  various  States  and  as  a  consequence,  almost  half 
of  the  States  have  laws  which  provide  for  some  form  of  literacy  test 
as  a  requirement  for  voter  registration*  Furthermore,  the  Supreme 
Court  has  emphasized  time  and  time  again  that  the  States  have  the 
power  to  determine  voter  qualifications*  To  be  more  accurate,  I  think 
19  States  do*  In  1959,  in  a  case  from  North  Carolina,  the  Supreme 
Court  expressly  reaffirmed  this  position* 

The  High  Court  said : 

The  States  have  long  been  held  to  have  a  broad  power  to  detemine  the  con¬ 
ditions  under  which  the  right*  of  suffrage  may  be  exercised. 

The  Court  further  said  that  North  Carolina’s  requirement  that  a 
prospective  voter  “be  able  to  read  and  write  any  section  of  the  constitu¬ 
tion  of  North  Carolina  in  the  English  language”  was  one  fair  way  of 
determining  whether  a  person  was  literate  and  that  a  requirement  that 
a  person  be  able  to  read  and  write  was  not  a  calculated  scheme  to  lay 
a  trap  for  a  citizen. 

In  article  I,  section  2,  it  is  provided  that  “the  electors  of  each  State 
shall  have  the  qualifications  requisite  for  electors  of  the  more  numerous 
branch  of  the  State  legislature*”  A  similar  provision  is  the  17th 
amendment 

And}  of  course,  your  present  chairman,  as  I  am  sure  all  of  you  are, 
is  familiar  with  the  Northampton  case  from  North  Carolina,  where 
the  Supreme  Court  of  the  United  States,  I  believe  as  late  as  I960, 
expressly  reaffirmed  this  position*  It  said : 

The  States  have  long  been  held  to  hava  broad  powers  to  determine  the  con* 
dltloua  under  which  the  right  of  suffrage  may  be  exercised.  We  do  hot  suggest 
that  any  standard  which  a  State  desires  to  adopt  iqny  be  required  of  voters.  But 
there  is  wide  scope  for  the  exercise  of  ft b  Jurisdiction:  residence  requires ants, 
age,  previous  criminal  record  are  obvious  examples  indicating  factor-  v  oich  a 
State  may  take  into  consideration  in  determining  the  quail fl cations  of  voters;  the 
ability  to  read  and  write  likewise  has  some  relation  to  standard  design  to  pro¬ 
mote  the  intelligence  of  the  ballot.  A  State  might  conclude  that  only  those  who 
are  literate  should  exercise  the  franchise. 

That  is,  of  course,  Lassiter  v.  Board  of  Northampton  County ^  368 
U.S*  95,  and  as  I  say,  19  States  have  followed  that  thought* 

Mora  than  40  years  after  the  Constitution  of  the  United  States  was 
passed,  the  people  of  tlie  United  States  confirmed  that  stone  thing  ifi 
the  17th  amendment 
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The  14th  amendment,  in  section,!!  thereof,  provides  a  remedy  which 
may  be  imposed  against  a  State  or  its  people  in  the  event  that  the  right 
to  vote  is  denied  to  any  of  the  male  inhabitants  of  such  State,  who  are 
21  years  of  age  or  older  and  citizens  of  the  United  States.  Had  the 
Congress  of  the  United  States  seen  lit  in  1666  to  write  the'  14th  amend¬ 
ment  in  such  a  manner  as  would  have  allowed  the  Federal  Government 
to  determine  the  qualifications  of  the  electors  in  the  various  States, 
the  simple  expediency  would  have  been  to  have  proposed  an  amend¬ 
ment  to  the  Constitution  with  such  a  provision.  Instead  of  that,  no,  it 
is  not  within  the  scope  of  our  authority.  _  They  j  list  provided  a  means 
of  punishment  in  case  there  was  the  denial  of  the  right  to  vote.  As  I 
have  said,  that  is  in  section  &  of  the  14th  amendment.  The  16th 
amendment  is  no  different.  It  merely  provides  that  the  right  of 
citizens  of  the  United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  State  on  account  of  race,  color,  or 
previous  condition  of  servitude.  There  is  nothing  in  the  amendment 
which  grants  to  the  Federal  Government  the  right  to  set  the  qualifica¬ 
tions  of  electors  within  any  State. 

I  interpolate,  the  15th  amendment  does  not  say  the  Negro  must  be 
allowed  to  vote  because  he  is  a  Negro.  It  simply  says  he  cannot  be 
prevented  from  voting  on  that  account.  There  iB  nothing  in  the 
amendment  which  grants  to  Federal  Government  the  right  to  set 
the  qualifications  of  electors  in  any  State. 

Before  leaving  this  subject,  we  do  feel  that  circumstances  existing 
in  Alabama  will  illustrate  the  fact  that  the  50-percent  criteria  for 
classification  of  States  to  which  this  bill  would  apply  is  arbitrary,  as 
admitted  by  the  Attorney  General,  and  without  reasonable  justifica¬ 
tion  as  criteria  for  establishing  or  determining  the  existence  of  dis¬ 
crimination  or  the  denial  of  the  right  to  vote.  This,  too,  may  invoke 
a  constitutional  question. 

For  example,  in  the  lost  general  election,  there  were  countless  thou¬ 
sands  of  persons  registeredm  Alabama  but  who  did  not  vote  for  the 
reason  that  they  were  Democrats  and  would  not  vote  Republican  and 
in  the  case  of  Negroes  in  particular,  who  would  not  vote  either  or  for 
unpledged  electors.  Was  this  by  design?  There  is  much  evidence  to 
indicate  that  a  plan  to  abolish  literacy  as  a  qualification  for  voting 
has  been  on  the  boards  and  I  might  say  in  the  minds  of  people,  for  a 
long  time.  Will  it  be  possible  in  other  States  for  a  minority  to  with¬ 
hold  its  votes  in  a  general  election  and  subject  other  States  by  simple 
amendment  to  tills  act  to  the  50  percent  criteria  as  a  basis  for  abolish¬ 
ing  a  literacy  test? 

Will  the  Senate  sanction  this  sort  of  thing  as  a  part  of  the  demo¬ 
cratic  process?  All  it  would  take  would  be  a  simple  amendment  to 
this  and  then  it  would  be  possible  for  the  minority  in  a  State  to  control 
the  situation  and  abolish  literacy. 

,  Historically,  Alabama  has  been  a  one-party  State  since  1876 — elec¬ 
tions  have  been  won  or  lost  in  Democratic  primaries;  The  numbers 
who  voted  in  the  general  elections  signified  nothing  more  than  indif¬ 
ference  and  such  figures  do  not  furnish  a  reasonable  basis  for 
classification. 

I  just  state,  in  my  memory,  uji  until  recent  times,  the  primary  of 
course,  was  your  real  fight.  You  had  the  general  election  and  in  a 


VOTING  RIGHTO 


740 

county  of  fiOjOOO  people,  you  might  have  as  many  as  1,600  or  2,000 
people  participate  in  a  general  election.  It  was  a  foregone  conclusion. 

All  of  you  are  aware  that  during  and  following  Reconstruction, 
Negro  voters  outnumbered  white  for  many  years.  It  is  also  common 
knowledge  that  they  were  affiliated  with  the  Republican  Party.  This 
action  begot  reaction.  The  white  democratic  primary  resulted.  What 
self-respecting  Negro  would  want  to  vote  for  candidates  of  a  party 
whose  slogan  was  "White  Supremacy 

Republicans  have  never  nominated  by  party  primary  elections,  and 
the  result  is  that  the  Negro  Republicans  voted  only  m  general  elec¬ 
tions,  Since  a  Republican  candidate  could  not  win5  it  was  only  natural 
that  the  Negro  should  lose  interest.  Nevertheless*  it  is  a  matter  of  his¬ 
torical  fact  that  a  Republican  organization  with  substantial  Negro 
membership  continued  its  existence  in  Alabama  and  Negroes  continued 
to  vote  in  significant  numbers. 

The  Negro  did  not  participate  in  Democratic  primaries  in  any 
marked  degree  until  the  white  primary  election  was  ruled  unconstitu¬ 
tional  in  a  series  of  cases  highlighted  by  the  famous  "White  Primary” 
case  in  1944  in  Texas. 

Furthermore,  veterans,  white  and  Negro,  were  exempt  from  pay¬ 
ment  of  poll  taxes  in  Alabama  shortly  after  the  war.  Persons  over 
45  are  exempt— white  and  Negro.  In  addition,  the  cumulative  features 
of  the  poll  tax  were  repealed  in  Alabama  in  1953. 

The  repeal  of  the  cumulative  poll  tax  law,  more  than  any  other, 
accounted  for  a,  tremendous  increase  in  registration  of  qualified  per¬ 
sons  in  Alabama,  Unofficial  statistics  and  studies  reveal  the  interest¬ 
ing  fact  that  the  vast  increase  in  numbers  of  white  and  Negro  voters 
following  the  repeal  of  this  statute  were  women* 

The  point  we  make,  however,  is  that  the  fact  that  60  percent  of  the 
population  does  not  vote  in  a  general  election  is  not  in  the  least  indica¬ 
tive  of  racial  discrimination  or  of  threats  or  intimidation.  It  is  just  a 
historic  fact,  gentlemen* 

Mass  pressure  generated  by  irresponsible  and  gross  distortions  and 
truth  cannot  justify  this  bill* 

The  truth  is  that  illiteracy,  conviction  of  disqualifying  crimes 
mobility  of  the  population  in  the  rapid  transition  from  rural  to  urban 
areas— which  anect  residence  requirements— strict  requirements  with 
respect  to  absentee  voting,  plus  plain  inertia  and  indifference  account 
for  the  fact  that  50  percent  of  the  voting  age  population  included  did 
not  vote  in  the  general  election  last  November,  Nor  are  these  con¬ 
ditions  unique  to  Negroes.  Roughly,  one-third  of  adult  whites  in 
Alabama  over  21  years  of  a^e  are  not  registered. 

To  further  illustrate  this  point,  many  m^n  are  disqualified  from 
voting  due  to  conviction  of  disqualifying  crimes.  According  to  the 
Uniform  Crime  Reports  of  the  United  States,  issued  by  the  Federal 
Bureau  of  Investigation,  Alabama  ranked  16th  from  the  lowest  in 
crime  rate,  but  still  for  1963  the  rate  was  848  per  100,000  population. 
Other  figures  indicate  a  conviction  rate,  mostly  of  men,  of  about 
10,000  per  year  for  the  last  10  years.  That  takes  a  large  hunk  of 
people  out  of  the  voting  business.  • 

Many  Negroes  who  complete  more  years  of  schooling  in  many  in¬ 
stances  leave  the  ruraV  areas  of  Alabama  and  move  to  the  Urban  areas 
in  Alabama  or  more  outside  the  State,  thus  leaving  within  the  State 
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the  less  literate  Negro.  In  that  connection,  in  one  of  the  counties  in 
which  litigation  is  pending,  I  recall  specifically  of  the  Negroes  that 
are  of  voting  age,  really,  of  25  years  of  age  or  over,  because  that  is  die 
only  age  we  could  get  from  the  U.S.  census  reports  on  educational 
levels,  that  of  the  Negroes  left  in  that  county  who  have  not  registered 
of  25  years  of  age  or  over,  84  percent  of  them  were  of  the  fourth-grade 
level  or  below.  Yet  they  complain  about  incomplete  registration  in 
that  county. 

Census  figures  reflect  this  migration  of  the  more  educated  Negro 
from  the  State.  In  brief,  Alabama  Department  of  Education  figures 
show  that  every  time  Alabama  educates  three  Negroes  into  the  literate 
class,  two  of  them  leave  the  State.  Many  go  to  the  urban  areas  of 
New  York  City,  Chicago,  Philadelphia,  Detroit,  Washington,  D.C., 
Los  Angeles,  and  other  cities.  The  result  is  an  increased  Durden  on 
Alabama  to  provide  for  the  elderly  and  the  uneducated  through  wel¬ 
fare  in  many  cases.  The  further  result  is  the  burden  it  places  on  the 
State  to  meet  the  formula  of  this  bill. 

In  conclusion,  let  me  say  that  the  U.S.  Supreme  Court  in  Louisiana 
v.  The  United  States^  decided  on  March  8,  1965,  a  way  to  assure  fair 
and  impartial  administration  of  a  literacy  test.  That  is  really  what  is 
sought  to  be  abolished  by  this  bill,  the  literacy  test;  not  discrimination: 
Because  for  all  practical  effects,  and  I  say  this  sincerely,  gentlemen, 
because  I  am  there  where  it  is  working,  for  all  practical  purposes,  99 
percent,  discrimination  in  the  administration  of  the  test  is  a  thing  of 
the  past.  It  is  gone.  What  we  are  really  trying  to  do  is  abolish 
illiteracy  as  one  of  the  factors  of  qualification  for  voting.  And  of 
course,  this  bill  abolishes  such  things  as  criminal  disqualification.  I 
have  forgotten  whether  idiots  are  accepted  or  not.  But  it  is  a  rather 
broad  sweeping  measure,  to  say  the  least  of  it. 

But  now,  in  the  case  of  Umted  States  v.  Duke,  decided  on  May  22, 
1964,  by  the  fifth  circuit,  case  No.  20807,  which  covers  it,  they  went 
ahead  and  approved  the  principle  of  freezing  past  practices  of  dis¬ 
crimination  which  the  lower  court  found.  They  said,  well  here  in 
the  past,  when  tests  were  administered  in  such  a  way  that  they  worked 
against  the  colored  people  and  in  favor  of  the  whites,  and  as  a  result, 
if  the  majority  of  Negroes  are  not  registered,  they  should  have  that 
opportunity.  Therefore,  we  are  going  to  exceed  State  statutes  and 
freeze  these  illegal  past  practices  and  make  the  officers  of  the  State 
continue  to  violate  the  State  laws  and  give  everybody  the  same 
opportunity  to  register  under  the  relaxed  practices.  But  the  courts 
seemed  to  realize  the  evil  of  the  fact  that  perpetuation  of  illegal 
practices  or  past  bad  practices  into  the  future  is  not  a  worthwhile 
accomplishments  Because  they  go  on  to  say  in  this  case  that  obvi¬ 
ously,  when  the  court  has  found  that  a  pattern  of  discrimination  has 
denied  the  opportunity  for  Negroes  to  register,  although  it  lias  regis¬ 
tered  practically  all  the  willing  white  members  of  the  county,  regis¬ 
tration  of  all  voters  would  be  the  only  completely  fair  and  effective 
means  of  clearing  away  the  effect  of  the  discrimination. 

That  path,  of  course,  lies  open  to  the  State  if  it  sees  fit  to  pursue  it. 

Thus  any  remedial  injunction  freezing  the  earlier  standards  to 
permit  the  qualifications  of  the  Negroes  discriminated  against  must, 
and  this  is  mandatory,  must  in  the  alternative  authorize  the  State  to 


require  a  reregistration  of  all  citizens  using  such  standards  of  eligi¬ 
bility  as  meet  constitutional  requirements* 

Now.  incidentally,  we  here  are  starting,  have  made  a  motion  and 
Federal  petitions  in  that  respect  in  some  pending  litigation  in  Ala¬ 
bama.  But  if  this  voting  right  act  is  passed,  we  will  be  cut  off  from 
that  We  shall  not  have  the  privilege  of  eliminating  the  effect  of 
these  past  practices  and  putting  our  house  in  order* 

That  Duke  case  was  commented  on  in  this  Louisiana  v.  United 
States  decided  on  March  8,  1965,  decided  by  Judge  Black,  where  he 
said,  where  the  Supreme  Court  also  approved  the  freezing*  It  went 
on  to  say  i 

Under  those  circumstances*  we  think  the  Court  was  Quite  right  to  decree  that 
as  to  persons  who  met  age  and  residence  requirements  during  the  years  In 
which  the  interpretation  test  was  used,  use  of  the  new  citizenship  test  should 
he  postponed — 

In  other  words,  freeze  the  old  practice — 

should  be  postponed  In  these  21  parishes  where  registrars  used  the  old  interpre¬ 
tation  test  until  these  parishes  have  ordered  a  com  pel  te  reregistration  of  voters* 
so  that  the  new  test  wit!  apply  to  all  or  for  none— 

And  cited  this  case  of  United  States  v*  Duke  I  have  just  mentioned* 

In  this  connection  there  is  pending  in  the  Alabama  Legislature  a  bill 
which  would  require  a  literacy  test  similar  to  that  administered  by 
New  York. State*  with  similar  provisions  with  respect  to  educational 
achievement  acceptable  as  evidence  of  literacy  and  provisions  to  assure 
an  absolutely  impartial  administration  of  the  test* 

Therefore,  Mr.  Chairman,  we  respectfully  submit  that  the  bill 
now  under  consideration  has  no  constitutional  basis  and  is  predicated 
upon  an  erroneous  presumption  that  literacy  tests  are  used  to  discrimi¬ 
nate  against  Negroes.  We  further  submit  that  charges  of  discrimina^ 
tion  in  the  administration  of  the  test  in  Alabama  have  been  grossly 
exaggerated  and  these  charges,  together  with  other  distortions  of  fact, 
have  caused  mass  pressure  to  be  applied  upon  the  Federal  Government 
to  correct  discrimination  in  voter  registration,  which  we  say  does  not 
now  exist,  and  which,  if  such  discrimination  did  exist j  tlie  Federal 
courts,  using  present  laws,  are  rampetent  to  correct,  including  the 
allowance  of  complete  reregistration  of  voters,  as  sanctioned  by  the 
TJ.S.  Supreme  Court. 

I  want  to  add,  however,  in  closing,  that  every  court  decree  handed 
down  in  this  type  of  case  and  every  Civil  Bights  Act  and  eveiy  Voter 
Bights  Act  which  takes  a  right  away  from  Alabama  and  its  internal 
government  is  taking  a  right  away  f rom  all  the  people  of  all  the  States 
of  America  and  adding  it  to  a  supergovernment,  which  even  now  is 
reaching  startling  similarity  to  communistic  type  of  government  by 
the  way  it  is  regulating  and,  yes,  dictating,  even  some  of  the  minutest 
details  of  our  ways  of  living  and  our  wavs  of  making  a  living*  So 
we  say  that  the  desire  now  for  this  legislation  is  to  abolish  literacy 
and  to  enact  compulsoiy  voting*  What  does  compulsory  voting  sound 
like?  It  does  not  sound  like  the  United  States*  I  do  think  this  is 

farticularly  apropos  of  the  situation*  With  your  kind  indulgence, 
shall  read  a  little  statement  that  the  Republican  President,  Calvin 
Coolidge,  made  at  the  College  of  William  and  Mai^,  on  May  16, 1926* 

No  method  of  procedure  has  ever  been  devised  by  which  liberty  could  be 
divorced  from  self 'government.  No  plan  of  centralization  has  ever  been  adopted 
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which  did  not  result  In  bureaucracy,  tyranny,  inflexibility,  reaction,  and  decline, 
While  we  ought  to  glory  In  the  Union  and  remember  that  It  Is  the  source  from 
whfcb  the  States  derive  their  ehelf  title  to  fame,  we  must  also  recognise  that 
the  national  Administration  Is  not  and  cannot  be  adjusted  to  the  needs  of  local 
government.  It  Is  too  fhr  away  to  be  Informed  of  local  needs,  too  Inaccessible 
to  be  responsive  to  local  conditions.  The  States  should  not  be  induced  by 
coercion  or  by  favor  to  surrender  the  management  of  their  own  affairs. 

Thank  you,  gentlemen. 

Senator  Ervin.  Is  it  not  just  one  step  beyond  compulsory  voting  to 
a  law  which  would  tell  people  how  to  vote  ? 

Mr.  Mizell.  Yes,  sir,  I  thoroughly  agree  with  the  chairman  on  that. 
It  inevitably  leads  to  that  situation. 

Senator  Ervin,  I  would  like  to  ask  you  whether  you  agree  with 
me  in  the  view  that  there  is  no  need  for  any  new  law  to  secure  the 
registration  of  any  qualified  person  anywhere  in  the  United  States? 

Mr.  Mizell*  I  think  that  is  eminently  correct.  We  tried  to  state 
that  in  our  feeble  way.  I  con  say  definitely  from  firsthand  knowledge 
that  it  is  being  done  in  the  State  of  Alabama  today  under  existing 
laws. 

Senator  Ervin.  I  would  like  to  ask  you  if  there  are  not  a  number  of 
statutes  available  to  the  Attorney  General  under  which  any  election 
official  who  willfully  denies  to  any  qualified  person  of  any  race  the 
right  to  vote  can  upon  conviction  he  sent  to  prison  for  as  much  as  a 
year  and  fined  as  much  as  $1,000  ? 

Mr.  Mizfxl,  That  statute  exists  and  I  have  heard  of  it  being  en¬ 
forced  or  at  least  investigations  in  connection  with  it  being  made, 
yes,  sir. 

Senator  Ervin,  And  is  there  not  another  statute*  for  the  protection 
of  any  qualified  person  who  is  being  denied  the  right  to  register  to 
vote  on  the  basis  of  race  or  color  pursuant  to  a  pattern,  or  agree¬ 
ment  between  the  election  official  and  one  or  more  other  persons  ? 

Mr.  Mizell.  Yes, sir. 

Senator  Ervin.  This  requires  a  conspiracy  between  election  of¬ 
ficials  and  others,  does  it  not  ?  At  least  more  than  one  person  ? 

Mr,  Mizell.  Well,  I  think  their  acts  could  no  doubt  be  construed 
as  a  conspiracy. 

Senator  Ervin.  If  there  is  a  systematic  plan  in  part  of  any  voting 
district  to  deny  qualified  people  the  right  to  vote  on  the  basis  of  race, 
it  necessarily  involves  a  conspiracy,  does  it  not? 

Mr,  Mizell,  I  should  certainly  think  so,  yes,  sir. 

Senator  Erven,  Is  there  not  another  criminal  statute  which  pro¬ 
vides  that  wherever  an  election  official — this  is  the  substance,  not  the 
wording— conspires  with  another  person  to  deny  any  qualified  person 
the  right  to  vote  on  any  grounds  whatever,  he  is  guilty  of  a  felony  and 
can  be  imprisoned  as  much  as  10  years  and  fined  as  much  as  $6,000  or 
both? 


Mr.  Mizell.  That  is  my  recollection,  yes*  sir. 

Senator  Ervin.  Now,  are  not  both  grand  and  petit  jurors  in  Fed¬ 
eral  courts  drawn  from  a  jury  box  prepared  by  the  clerk  of  the  Fed¬ 
eral  court  and  the  jury  commission  prepared  by  the  Federal  judge? 

Mr.  Mizell.  Yes.  sir. 

Senator  Ervin.  And  the  State  has  no  control. 

Mr*  Mizell,  No  control  over  that*  For  instance,  in  Alabama, 
women  do  not  sit  on  the  jury  under  Alabama  laws*  Yet  so  far  as 
the  Federal  courts  are  concerned,  they  do  sit  on  the  Federal  juries* 
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I  "fried  ft  case  a  week — the  week  before  last  and  one  of  the  lady  jurors 
on  the  Federal  jury  liad  the  misfortune  to  admit  kinship  to  me* 

Senator  Ervin*  Now,  State  officials  have  no  power  whatever  to  do 
anything  in  respect  to  either  the  selection  of  persons  whose  names 
shall  go  into  the  jury  boxes  in  Federal,  courts  or  in  respect  to  the 
names  that  are  drawn  from  those  jury  boxes,  do  they  ? 

Mr*  Mizell.  None  whatever* 

Senator  Ervin,  That  is  solely  a  Federal  function  ? 

Mr*  Mizell*  Yes*  sir. 

Senator  Ervin*  Now*  the  Federal  Government  has  in  every  judicial 
district  in  the  United  States  a  full-time  U*S.  attorney  and  several 
full-time  assistant  U.S*  attorneys*  does  it  not  ? 

Mr.  Mizell.  Yes*  sir. 

Senator  Ervtn.  And  the  Federal  Government  has  in  every  State 
of  the  Union  FBI  agents  to  conduct  investigations  into  violations  of 
law,  does  it  not  f 

Mr*  Mizell*  Along  with  numerous  subagencies  throughout  the 
State* 

Senator  Ervin*  Is  it  not  true  that  Alabama  and  most  of  the  other 
States  covered  by  this  bill  are  in  large  measure  rural  States? 

Mr*  Mizell*  Yes,  sir,  comparatively  speaking,  although  I  believe 
that  we  have  just  crossed  the  line  into  an  industrial  State* 

Senator  Ervin*  They  are,  however,  States  where  a  very  substantial 
part  of  the  people  live  m  rural  sections. 

Mr,  Mizell*  They  do,  and  that  is  our  history,  of  course;  it  is  a 
rural  history; 

Senator  Ervin*  And  is  it  not  true  that  the  Federal  courts  in  each 
of  these  States  sit  in  certain  selected  places  in  the  State  and  not  in 
every  county  of  the  State? 

Mr*  Mizell*  That  is  true ;  yes,  sir. 

Senator  Ervin*  Is  it  not  true  that  as  a  result  of  that,  normally  a 
person  who  is  charged  with  violation  of  a  Federal  criminal  statute 
is  tried  at  some  distance  from  where  he  lives  and  where  he  has  friends 
and  influence  ! 

Mr*  Mizell*  It  often  happens  that  way*  It  is  not  altogether  true 
in  every  case*  But  it  often  happens  that  way* 

Senator  Ervin*  He  is  either  normally  a  man - 

Mr,  Mizell*  Well,  in  my  district,  the  middle  district  of  Alabama, 
the  court  sits  at  Montgomery  largely*  That  is  the  home  base.  My 
native  county  is  100  miles  to  the  south  and  people  have  to  come 
from  there  to  Montgomery  to  be  tried. 

Senator  Ervin*  In  a  great  many  instances,  often  a  man  is  tried  in 
Federal  court  for  a  Federal  crime  anywhere  from  25  to  100  to  200 
miles  from  his  home  ? 

Mr,  Mizell*  Yes* 

Senator  Ervin*  And  does  not  the  Federal  judge  have  the  power  to 
express  an  opinion  on  the  facts  in  a  criminal  casef 

Mr.  Mizell*  They  very  often  do* 

Senator  Ervin*  Has  it  not  been  your  experience  as  a  lawyer  in 
Federal  courts,  where  the  judge  does  express  an  opinion  on  the  facts, 
the  jury  virtually  always  follows  his  opinion  ?  ;  ' 
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Mr*  Mizell,  Yes*  sir;  that  is  my  opinion.  Of  course,  it  depends 
upon  which  way  the  judge  comments  as  to  how  I  feel*  I  can  say 
that. 

Senator  Ervin.  The  Attorney  General  testified  here  the  other  day, 
and  he  admitted  that  in  the  past  4  years,  there  had  not  been  a  single 
prosecution  instituted  under  either  of  these  criminal  statutes,  based 
upon  alleged  deprivation  or  conspiracy  to  deprive  any  qualified  per¬ 
son  of  the  right  to  vote  on  the  basis  of  race  or ’  color*  Do  you  not 
believe  the  Attorney  General  ought  to  try  one  of  those  criminal  prose¬ 
cutions  before  he  indicts  a  whole  people  and  says  he  does  not  think 
he  can  get  a  conviction  ? 

Mr.  mizeul,  I  think  he  should  try  that  and  I  also  think  the  At¬ 
torney  General  should  investigate  the  question  of  thr;  administration 
of  literacy  tests  in  other  States  throughout  the  United  States.  I 
doubt  that  this  committee  has  any  statistics  as  to  other  States  than  four 
or  five  States  in  the  South  on  this  proposition,  because  I  do  not 
think  the  Department  of  Justice  has  taken  into  consideration  the  fact 
that  Hawaii,  I  think,  has  some  sort  of  test  and  New  York,  and  various 
other  States  I  can  name. 

Senator  Ervin*  That  is  one  of  the  inequities  of  this  bill,  is  it  not? 
It  would  try  to  eliminate  the  literacy  tests  in  some  7  States  and  leave 
the  literacy  tests  in  full  force  and  effect  in  13  or  14  other  States? 

Mr.  Mizell,  Yes,  sir. 

■  Senator  Ervin*  In  addition  to  these  two  criminal  statutes,  is  it  not 
true  that  the  Attorney  General  has  the  power  to  put  into  effect  the 
litigation  under  the  Civil  Rights  Act  of  1967  and  I960? 

Mr.  Mizell.  He  certainly  has  and  he  has  extensively  done  so. 

Senator  Ervin,  And  does  not  the  Civil  Rights  Act  of  1967  provide 
that  in  any  case  where  the  Attorney  General  has  reason  to  believe 
that  any  voter  is  about  to  be  deprived  of  his  right  to  vote  on  account 
of  race  or  color,  he  can  bring  a  suit  in  the  name  of  the  United  States 
and  it  is  the  business  of  the  taxpayers  of  the  United  States  to  secure 
that  man’s  right  to  vote  ? 

Mr.  Mizell.  Yes,  sir. 

Senator  Ervin.  And  is  not  that  case  triable  before  a  Federal  judge 
without  a  jury?  * 

Mr,  Mizell,  That  is  my  recollection. 

Senator  Ervin.  In  other  words,  it  is  providing  a  remedy  under  the 
Federal  law  ? 

Mr,  Mizell.  That  is  right,  yes. 

Senator  Ervin,  The  1960  Civil  Rights  Act  provides  that  if  the 
court  finds  in  one  of  these  actions  brought  under  the  1967  act 
that  a  single  individual  who  is  qualified  to  vote  by  State  laws  has 
been  denied  the  right  to  vote  on  account  of  his  race  or  color,  the  court 
can  then  inquire  as  to  whether  or  not  that  denial  was  pursuant  to  a 
pattern  involving  numbers  of  that  individual^  race  ana  on  the  find¬ 
ing  that  such  a  pattern  exists  the  court  itself  can  pass  on  the  qualifi¬ 
cations  of  the  voters  or  appoint  referees  to  do  so, 

Mr.  Mizell.  He  definitely  can  and  that  has  happened  a  number  of 
times  in  Alabama, 

Senator  Ervin.  There  is  no  limitation  in  that  act  upon  the  number 
of  voter  referees  the  court  can  appoint  when  he  finds  a  person  has 
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been  denied  the  right  to  vote  pursuant  to  a  pattern  because  of  his 
race? 

Mr.  Mizrll,  ICo  limitation  of  number  and  no  regulations  or  state¬ 
ment  as  to  qual ificai  ions. 

Senator  Ervin.  And  the  question  of  whether  or  not  there  has  been 
a  denial  or  a  deprivation  of  the  right  to  vote  on  the  basis  of  race  or 
color  and  also  whether  it  was  done  pursuant  to  a  pattern  is  &  question 
of  fact  to  be  decided  by  the  Federal  judge  without  a  jury  t 

Mr.  Mizell.  Yes,  sir,  that  is  correct. 

Senator  Ervin*  Do  you  not  believe  that  competent  attorneys  under 
these  statutes  can  procure  the  registration  of  any  qualified  voter  who 
is  denied  the  right  to  vote  on  account  of  his  race  or  color  anywhere 
in  the  United  States  ? 

Mr.  Mizell.  I  veiy  definitely  believe  that  and  know  that  it  has  been 
done  in  many  instances. 

Senator  Ervin.  Do  you  not  agree  with  me  that  in  an  effort  to  pass 
bills  of  this  nature,  the  charge  that  literacy  tests  are  tests  used  to  deny 
the  Negroes  the  right  to  vote  has  been  magnified  out  of  all  proportion 
to  the  truth  t 

Mr*  Mizell.  Yes,  sir ;  I  thought  I  had  gone  into  that  ejctensively . 

Senator  Ervin*  I  would  like  to  call  your  attention  to  something  to 
sustain  this  out  of  the  report  of  the  U.S.  Civil  Bights  Commission,  the 
one  called  “The  50  States  Report,1’  This  shows  on  pa^e  454  that  during 
the  year  I860,  239,887  names  were  added  to  the  registration  books  in 
North  Carolina;  that  208,872  of  these  names  were  those  of  whites  and 
31,015  were  the  names  of  non  whites* 

Page  463  of  the  same  book  shows  that  a  number  of  persons  in  the 
whole  State  of  North  Carolina,  not  only  in  the  34  counties  that  are 
being  deprived  of  a  portion  of  their  sovereignty  under  this  bill,  but 
in  the  other  66  counties  in  the  whole  State,  769  persons  failed  a  literacy 
test*  In  other  words,  759  persons  out  of  a  total  of  239,687  failed  the 
North  Carolina  literacy  test. 

Now,  I  do  not  guarantee  my  figures,  but  I  have  had  them  checked 
by  others  w  ho  are  better  mathematicians  than  I  am.  This  reaches  the 
astounding  conclusion  that  this  percentage  of  North  Carolinians  were 
denied  the  right  to  register  on  Account  of  the  literacy  test:  0.00318. 
Turned  around  the  other  way  and  putting  it  affirmatively,  it  shows  that 
of  all  the  North  Carolinians,  white  and  nonwhite,  who  took  the  literacy 
test,  who  applied  to  register  in  1960,  this  percentage  passed  the  liter¬ 
acy  teLai*  99.99684. 

Now,  do  you  not  agreo  with  me  that  a  bill  which  would  deny  North 
Carolina  or  any  part  of  North  Carolina  the  right  to  administer  its 
literacy  test  on  the  basis  of  figures  like  fchatf  is  worse  than  using  an 
atom  bomb  to  kill  a  mighty  small  mouse? 

Mr.  Mizell.  It  is  on  the  same  principle  and  I  agree  with  the  Sen¬ 
ator.  In  that  connection,  if  I  may,  I  would  like  to  point  out  that  90 
percent  of  the  increase  of  Negro  voting  legislation  in  Alabama,  start¬ 
ing  in  1963,  had  been  in  the  counties  not  under  court  order  and  that 
those  that  are  registered  are  literate  Negroes. 

Senator  Ervin,  Yet  the  President  of  the  United  States,  the  Depart¬ 
ment  of  Justice,  66  Members  of  the  U,S,  Senate,  and  I  dp  not  know 
how  many  of  the  Menfbers  of  the  House  of  Representatives,  are  urging 
Congress  to  pass  a  bill  which  would  say  that  34  counties  in  North 
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Carolina  should  be  deprived  of  the  right  to  exercise  a  constitutional 
right  secured  to  them  oy  the  second  section  of  the  first  article  of  the 
Constitution  and  the  17th  amendment  and  by  the  9th  and  10th  amend* 
ments  because  only  99,99681  percent  were  able  to  pass  the  literacy 
test  in  North  Carolina  in  1960* 

Mr.MizELL,  Yes*  sir. 

Senator  Ervin,  Can  you  imagine  any  premise  for  a  bill  that  is  more 
absurd  than  that  as  to  North  Carolina’s  34  counties  I 
Mr*  Mizell*  Well,  of  course,  you  have  bo  recognize  that  perhaps  in 
the  birth  of  this  bill  is  a  lot  of  emotion  and  with  some  elements,  we 
cannot  help  but  think  some  madness* 

Senator  Ervin*  So  far  as  I  can  see,  they  still  persist  in  that  recom¬ 
mendation,  noth  withstanding  that  the  Attorney  General  of  the  United 
States  came  down  here  and  told  this  committee  that  he  did  not  have 
any  evidence  of  any  present  violations  of  the  16th  amendment  occur¬ 
ring  in  any  1  of  these  34  counties, 

Mr.  Mizell*  Yes,  sir, 

I  will  say,  I  just  noted  a  UPI  article  in  yesterday’s  paper,  talking 
about  a  conference,  a  news  conference  of  President  Johnson,  that 
makes  this  statement : 


Under  -the  Johnson  plan,  the  Illiterates  are  home  free  although  the  President 
could  nob  quite  bring  himself  to  say  so  In  his  news  conference  discussion  of  the 
voting  rights  bill*  But  Johnson  did  say  that  the  bill  was  open  to  Improvement 
by  amendment* 


I  heartily  agree*  One  way,  if  I  may  suggest  here,  if  you  really  want 
bo  go  about  eliminating  these  past  practices  and  if  you  want  to  pass  a 
bill  like  this,  put  a  provision  in  it  saying  that  “Any  county  or  other 

Solitical  subdivision  of  a  State  found  by  a  Federal  oourt  (in  a  final 
ecision)  to  have  denied  any  citizen  the  right  to  vote  by  reason  of  color 
or  race  shall  thereupon  be  required  to  strike  from  its  list  of  registered 
voters  all  persons  registered  during  the  period  of  discrimination  as 
found  and  established  by  the  court,  and  shall  thereupon  fix  and  order 
a  period  for  reregistration  of  any  person  stricken  from  its  said  list  of 
registered  voters  under  the  constitutional  and  statutory  requirements 
oF the  State  for  voter  registration  j  and,  the  taking,  processing,  and 
disposition  of  all  such  applications  for  reregistration  shall  be  accom¬ 
plished  on  a  strictly  nondiscriminatory  basis  in  accordance  with  the 
requirements  of  the  14th  and  16th  amendments  of  the  Constitution.” 

Senator  Ervin*  I  am  going  to  offer  an  amendment  providing  that 
any  State  where  99*99  percent  of  its  people  pass  the  literacy  test  be 
eliminated  from  the  bill* 


I  hope  1  get  some  support  from  the  66  Senators* 

Senator  Haiti 

Senator  Hart*  Mr*  Mizell,  your  presentation  has  been  lawyerlike 
and  temperate* 

Mr*  Mizell*  I  hope  it  will  help.  That  is  all  I  can  say , 

Senator  Hart*  The  principal  thrust  of  your  agrument,  I  take  it,  is 
that  illiterates,  white  or  Negro,  should  not  be  voting  in  Alabama  and 
the  State  has  the  right  to  apply  that  rule  ? 

Mr.  Mizell.  That  is  constitutional  and  historically  so;  yes,  sir*  That 
is  not  up  to  me.  That  is  up  to  the  legislature  and  to  the  people  in  the 
exercise  of  that  right*  Of  course/  it  is  my  personal  opinion  that  this 
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should  bo  and  I  think  that  our  country  was  founded  on  that  basis  of 
representative  government,  rather  than  pure  democracy* 

Senator  Hart,  How  frequently  does  the  Alabama  Legislature  meet! 

Mr*  Mizell.  It  looks  like  it  meets  rather  in  permanent  session.  By 
lawt  however,  they  meet  in  biennial  sessions  and  subject  to  special 
sessions  upon  the  call  of  the  Governor,  who  must  state  the  purpose  of 
the  call,  I  mean  of  the  meeting  in  the  call  of  the  legislature  and  legisla¬ 
tion  not  included  within  the  scope  of  the  call  requires  a  two-thirds  vote, 
I  believe  of  the  legislature* 

Senator  Hart*  So  that  under  the  constitution,  the  Alabama  Legisla¬ 
ture  meets  on  even -numbered  years  f 

^  Mr,  Mizell.  Yes,  sir,  but  as  a  matter  of  fact,  they  have  been  in  ses¬ 
sion  in  this  quadrennium,  this  administration,  I  think  in  addition  to 
the  one  regular  session,  probably  five  or  six  or  seven  special  sessions  and 
the  next  regular  session begins  in  May* 

Senator  Hart.  The  only  question  I  have,  I  think,  would  suggest  that 
I  am  concerned  not  so  much  with  the  last  few  years  but  prior  times. 

Now,  the  Supreme  Court  of  the  United  States  outlawed  the  white 
primary  in  1944! 

Mr*  Mizell.  Yes. 

Senator  Hart,  Alabama^  for  the  first  time,  posed  a  literacy  test  in 
1946.  What  do  you  think  is  so  severe  with  people  from  our  corner  of 
the  country  adding  that  up  to  give  a  very  dear  answer  as  to  the  purpose 
of  the  literacy  test  in  Alabama  ! 

Mr,  Mizell.  Well,  I  want  to  say  this,  that  for  many  years  prior  to 
19 — what  did  you  say  it  was,  1946? 

Senator  Hart*  The  Court  said  you  could  not  run  a  white  primary 
in  1944,  and  the  legislature  said,  “Well,  we  will  impose  a  literacy  test,” 
in  1946, 

Mr,  Mizell*  Prior  to  that,  of  course,  the  State  constitution  had  a 
provision  that  anybody  who  owned  40  acres  of  land,  and  it  also  required 
a  literacy  test  prior  to  that.  I  think  the  Senator  is  mistaken  about  that 
as  I  recall. 

Senator  Hart*  My  information  is  that  Alabama  posted  its  literacy 
test  in  1946  for  the  first  time.  I  shall  be  glad  to  have  that  corrected. 

Mr.  Mizell.  I  have  been  advised  by  Mr*  Howell  that  the  require- 
ment  was  that  the  voter  had,  prior  to  1946,  had  to  be  literate  or  must 
own  40  acres  of  land.  In  1946,  the  alternative  of  property  owning  was 
eliminated. 

Senator  Hart.  Run  through  that  again*  I  think  I  did  not  under¬ 
stand  the  answer. 

Mr.  Mizell.  Prior  to  1946,  it  was  a  requirement  that  a  voter  be 
literate  and  they  accomplished  this  by  a  subjected  test  of  reading  and 
writing  sections  of  the  Constitution,  or,  in  the  alternative,  if  he  owned 
propeiyt,  40  acres  of  land,  if  he  was  illiterate  but  owned  that  land,  he 
could  be  registered*  In  1946,  this  alternative  of  landowning  was 
eliminated,  so  it  was  strictly  on  a  literacy  basis  from  then  on. 

Senator  Hart.  Before  1946,  it  was  m  statutory  requirement  that  a 
voter  be  literate  or  the  owner  of  property  in  that  acreage! 

Senator  Kennedy.  That  is  my  understanding  of  it;  yes,  sir. 

Senator  Hart.  All  right,  in  1946,  the  State  legislature  amended 
the  law  and  struck  out  the  property  ownership  as  a  qualification  for 
voting!  * 
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Mr.  Mizell,  It  was  done  by  constitutional  amendment,  by  vote  of 
the  people. 

Senator  Hart,  Then  it  was  not  a  statutory  requirement  prior  to 
that  if  it  required  a  constitutional  amendment. 

Mr,  Mizell.  I  think  it  involved  some  statute  that  implemented  the 
const  itution*  or  it  may  have  been  directly  applied  by  the  boards  as  a 
constitutional  requirement.  Frankly,  I  am  not  too  familiar  with  it. 

Senator  Hart.  The  present  state  of  this  record^  then - 

Mr.  Mizell.  In.  1946,  I  was  busy  in  other  activities  in  the  United 
States,  a  war,  getting  over  it 

Senator  Hart.  But  somebody  in  1946  had  something  in  mind  when 
they  fussed  with  this  test.  The  purpose  would  appear  to  be  from  the 
chronological  evolution  that  the  purpose  was  to  discriminate - 

Mr.  Mizell.  Let’s  face  facts,  Senator.  It  is  a  historical  fact,  and 
there  is  no  evidence  apparently  made  to  prevent  it,  that  for  many  years 
from  the  period  of  reconstruction  on,  there  were  attempts  made  m  all 
of  the  Southern  States  to  limit  the  voting  to  the  white  electors.  And  it 
was,  of  course,  successfully  done  and  this  was  a  continuation  of  that 
and  it  was  finally  eliminated. 

Senator  Hart.  Is  that  not  the  point,  until  the  Supreme  Court  struck 
down  the  whiteprimary,  that  was  in  effect  the  device  to  accomplish 
tlie  purpose?  Thereafter,  another  device  was  needed  and  somebody 
thought  the  application  of  this  literacy  test  would  serve  that  purpose. 
That  is  the  way  we  read  the  chronology  of  the  evolution  of  this. 

Mr.  Mizell.  Well,  that  is  your  interpretation. 

Senator  Hart.  That  is  right. 

Senator  Ervin,  I  would  like  to  ask  one  question.  You  are  not 
willing  to  assume  the  responsibility  for  all  the  inferences  which  some 
people  north  of  the  Mason-Dixon  line  may  draw  about  Southern 
States;  are  you? 

Mr.  Mizell.  No.  Of  course,  I  am  free  to  admit  that  under  the 
present  circumstances  and  under  present  laws,  things  were  done  in  the 
past  that  were  impermissible  today.  And  if  so,  you  can  say,  well,  you 
are  condemning  people.  You  are  saying  they  are  guilty  of  this  and 
that.  Now  you  are  attempting  to  propose  a  bill  that  is  in  effect  an  ex 
post  facto  law  punishing  them  for  what  was  done  80  or  40  years  ago. 

Let  me,  if  I  may,  read  into  the  record  the  histoiy  of  the  changes  of 
voter  registration  in  Alabama.  I  would  say : 

One,  that  the  changes  have  favored  Negro  registration  in  that  they 
have  come  before  similar  Federal  action.  In  1946,  the  legislature  pro¬ 
vided  two  extra  registration  days  per  month  for  all  counties  at  a  time 
when  Negro  interest  was  increasing  in  voting,  especially  among  serv¬ 
icemen  returning. 

Two,  many  local  boards  from  1950  to  date  have  special  legislation 
increasing  meeting  days  and  providing  clerical  help  in  the  counties. 
Such  action  has  been. 

Three,  in  1951,  the  property  alternative  as  a  means  of  qualifying 
was  removed.  Sociologists  had  determined  that  this  requirement,  at 
least  the  alternative,  was  one  which  worked  in  favor  of  whites  instead 
of  the  Negro. 

..Four,  the  requirement  that_applicants  must  have  been  gainfully 
employed  the  greater  part  of  the  year  prior  to  registration  was  re¬ 
moved*  This  requirement  was  considered  to  be  one  which  worked 
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more  in  favor  of  whites  than  of  Negroes.  I  do  not  agree  with  that 
conclusion. 

Oh,  yes.  The  distinction  is,  of  course,  that  the  requirement  favored 
the  whites  and  the  removal  favored  the  Negroes,  We  want  to  get 
straight  on  that. 

Before  1953,  the  cumulative  features  of  the  poll  tax,  which  was  a 
requirement  to  pay  $L50  for  each  year  from  (l21  through  44,”  regard¬ 
less  of  age  at  the  time  of  registration,  was  removed. 

And  of  course,  that  happened.  January  1964,  the  Alabama  Supreme 
Court  ordered  boards  to  use  literacy  and  citizenship  tests  for  all  appli¬ 
cants,  regardless  of  the  registrars  personal  knowledge  as  to  the  literacy 
of  the  individual  applicant  and  prescribed  uniform  tests  and  proce¬ 
dures  for  all.  Congress,  of  course,  got  around  to  that  in  July  of  1064. 

In  January  1964,  Alabama  Supreme  Court  ordered  forms  requiring 
a  record  to  be  kept  of  these  tests.  In  February  of  1964,  of  course,  the 
registrars  agreea  to  receive  the  new  forms  and  tests  in  which  discon¬ 
tinued  use  of  1962  application  forms  that  one  of  the  Federal  judges 
said  were  too  onerous  and  which  the  Department  of  Justice  strenuously 
objected  to. 

Senator  Kevin,  Senator  Kennedy? 

Senator  Kennedy.  Mr*  Mizell,  I  would  like  to  develop  a  line  of 
questioning  on  the  applications  that  are  necessary  for  citizens  of 
Alabama. 

Mr,  Mizell.  Yes,  sir. 

Senator  Kennedy.  You  have  reviewed  it,  just  let  me  review  it  with 
you.  If  I  am  mistaken,  correct  me. 

From  1952  through  January  of  1964,  you  had  the  questionnaire  you 
have  outlined  in  your  memorandums  there,  which  consisted  of  five 
different  pages.  There  wore  no  inserts? 

t  Mr.  Mizell,  No,  sir.  From  1952  until  1964,  there  was  an  applica¬ 
tion  for  registration  which  consisted  of  four  pages,  but  it  had  consid¬ 
erably  more  questions  in  it  than  the  present  application  form,  which 
was  begun  to  Be  used  in  January  or  February  of  1964, 

Senator  Kennedy.  That  is  what  I  was  getting  at* 

Now,  in  February  of  1964,  the  application  changed,  and  there  was 
provision  in  the  application  in  1964  for  the  inclusion  of  inserts,  as  I 
understand  it. 

Mr.  Mizell,  Yes. 

Senator  Kennedy.  And  inserts  were  used  from  February  to 
August? 

Mr.  Mizell,  One  type  of  insert  was. 

Senator  Kennedy.  One  type  of  insert  was  used  from  February  to 
August,  and,  as  I  understand  it,  they  were  changed  monthly* 

Mr.  Mizell.  Yes,  sir. 

Senator  Kennedy,  Now,  in  August,  the  procedure  changed  ? 

Mr.  Mizell.  No,  the  procedure  did  not  change.  The  form  of  the 
insert  changed.  The  procedure  to  use  the  insert  changed. 

Senator  Kennedy.  Well, now — how  dad  you  state  it  ? 

Mr.  Mizell.  I  said  the  procedure  for  using  the  insert  changed. 

Senator  Kennedy.  Did  the  number  of  inserts  change? 

Mr.  Mizell.  As  far  as  the  voters;  no,  sir.  The  number  of  inserts 
that  were  available,  I /night  say,  did  change.  Here  is  what  happened 
following - 
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Senator  Kennedy.  Let  me  juet  ask,  as  I  understand  it,  although  the 
number  of  inserts  that  had  to  be  filled  out,  the  number  of  those  did 
not  change,  nonetheless,  there  was  a  significant  increase  in  the  number 
of  inserts  which  were  available  to  applicants  in  the  State  of  Alabama 
after  August  1964  f  Is  that  substantially  correct? 

Mr.  Mizell*  Well,  that  is  not  quite  true.  Only  one  insert  was 
available  to  each  applicant. 

Senator  Kennedy.  And  how  many  did — how  many  different - 

Mr.  Mizell.  Oh,  you  mean  in  February  ?  Excuse  me. 

Senator  Kennedy.  Would  you  read  the  question  ? 

(The  question  was  read  by  the  reporter*) 

Senatro  Kennedy*  Is  that  correct? 

Mr*  Mizell*  Well,  the  number  of  available  applicants  remained 
constantly.  They  only  had  to  administer  the  literacy  test - 

Senator  Kennedy,  were  there  approximately  100  different  inserts 
which  were  available  to  applicants  m  the  State  of  Alabama,  one  of 
which  has  to  be  filled  out  by  any  different  applicant?  Is  that  correct 
or  is  that  not  correct  ? 

Mr.  Mizell.  If  I  may  explain  it  please,  sir.  There  were  100  differ¬ 
ent  inserts  prepared  by  the  Supreme  Court  and  issued  to  the  boards 
of  registrars  and  pursuant  to  a  court  of  appeals  opinion  in  the  Ramsay 
case,  the  applicant  allowed  to  choose  at  random  any  one  of  those  100 
inserts  as  his  literacy  test*  So  he  is  only  involved  with  one. 

Senator  Kennedy,  How  many  inserts  were  available  to  choose  from 
prior  to  August? 

Mr,  Mizell,  One. 

Senator  Kennedy*  So  there  was  an  increase — that  is  right,  there 
was  an  increase  in  the  total  number  available  to  be  selected  by  an 
applicant  after  August,  is  that  correct  ? 

Mr.  Mizell,  No,  sir*  I  just  do  not  construe  it  that  way*  There  were 
more  being  used  in  the  process  but  as  far  as  the  individual  applicant 
was  concerned,  the  figure  remained  constantly. 

Senator  Kennedy,  The  figure  remained  constant,  but  there  was  a 
greater  number  to  be  selected  from  ? 

Mr.  Mizell*  Yes,  that  is  correct. 

Senator  Kennedy,  Well,  then,  the  number  increased,  is  that  cor¬ 
rect?  * 

Mr.  Mizell,  The  number  to  be  selected  from  increased,  yes^  sir* 

Senator  Kennedy.  If  you  will  bear  with  me  for  just  a  minute.  I 
understand  these  were  inserts  that  were  included  in  those  applications* 
There  was  an  insert  No.  St  question  3*  "What  words  are  required  by 
law  to  be  on  all  coins  and  paper  currency  of  the  United  States  ?” 

Mr,  Mizell.  It  may  have  been  anyone  of  them.  I  do  not  know* 
You  have— -you  may  have  a  point. 

Senator  Kennedy.  Well,  this  is  one  of  them,  I  would  just  like 
to  review  some  of  these  questions  which  were  on  these  various  inserts 
which  I  think  are  of  some  interest. 

Mr.  Mizell.  What  insert  is  that  we  are  interested  in. 

Senator  Kennedy*  Insert  No*  3* 

Mr.  Mizell,  Was  that  the  February  form  or  the  August  form? 

Senator  Kennedy.  That  is  in  the  August  form. 

Mr.  Mizell,  I  am  not  going  to  ask,  because  we  are  running  out  of 
time,  I  would  like,  if  I  could,  just  to  read  in  a  sampling  of  some  of 
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the  farms  or  some  of  the  questions  which  are  on  these  forms,  since  in 
your  testimony  you  did  at  least  dwell  on  the  significance  and  impor¬ 
tance  of  the  criteria  which  are  suggested  by  these  forms.  I  would 
like  to  j  ust  read  into  the  record  some  of  the  questions. 

On  test  No.  3,  insert  No.  3,  the  third  question :  “What  words  are  re- 

Suired  by  the  law  to  be  on  all  coins  and  paper  currency  of  the  United 
tates?” 

Insert  13,  question  No.  1,  “Is  to  insure  domestic  tranquillity  men¬ 
tioned  as  one  of  the  reasons  for  establishing  the  Constitution  of  the 
United  States  of  America  ?” 

That  is  a  true  or  false. 

Insert  25*  the  following  statement  is  part  of  the  Constitution :  “Trial 
of  all  crimes,  except  in  cases  of  impeachment*  shall  be  by  jmy True 
or  false. 

On  insert  No*  26 :  “The  United  States  Constitution  provides  that  if  a 

Serson  charged  in  any  State  with  treason*  felony  or  other  crimes,  shall 
ee  from  justice  and  he  found  in  another  State*  he  shall  on  demand  of 
the  executive  authority  of  the  State  from  which  he  fled,  be  delivered 
up*  to  be  removed  to  the  State  having  jurisdiction  of  the  crime.”  True 
or  false. 

Test  No.  30:  “Who  decides  how  presidential  electors  are  chosen, 
legislatures  or  Congress  ?” 

in  57*  “Can  a  person  be  fined  for  failing  to  appear  for  service  on  a 
jury?” 

Well,  I  liave  others.  Would  you  agree  with  me  that  those  questions 
are  difficult  to  answer  ? 

Mr.  Mizell.  Not  if  the  answers  to  those  questions  are  written  on 
the  very  page  in  which  the  question  was  stated. 

Senator  Kennedy.  Now,  as  I  understand  it,  and  you  are  the  author¬ 
ity  on  these  applications*  those  are  personal  knowledge  questions  the 
answers  to  which  are  not  written  on  the  page. 

Mr*  Mizell.  I  do  not  know.  I  do  not  Jmow  what  you  are  looking 
at*  Senator. 

Senator  Kennedy.  Well,  to  refresh  your  recollection,  we  both 
agreed  that  there  were  some  100  inserts  from  which  art  applicant 
would  select  1.  They  are  available  to  the  applicants  registering  in 
the  State  of  Alabama,  after  August  1964,  The  numbers  that  I  have 
read,  first  of  all  indicated  the  particular  number  of  the  various  inserts, 
because  they  are  listed  by  numbers.  They  were  3,  13,  25,  26,  30,  and 
57.  That  number  indicates  the  number  of  the  test  or  the  number  of 
the  particular  insert.  Granted,  they  were  selected  at  random.  These 
are  personal  knowledge  questions  in  which  the  applicant  must  be  able 
to  answer  a  series  of  questions.  He  must  be  able  to  answer  success¬ 
fully,  as  I  understand  it,  six  out  of  the  eight.  * 
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I  am  just  asking  your  opinion,  since  you  expressed  an  opinion  in 
your  testimony,  as  to  the  difficulty  of  the  various  tests  that  were  used 
m  Alabama,  whether  you  thought  those  questions  were  difficult  ques¬ 
tions  t 

Mr,  Mizell.  As  I  said  in  the  statement,  if  they  are  made  exclusively 
from  the  person’s  knowledge,  like  the  New  York  question,  they  would 
be  difficult. 

Senator  Kennedy,  These  are  exclusive, 

Mi\  Mizell*  But  if  they  are  made  with  reference  to  an  applicant’s 
ability  to  read  the  answers  that  are  set  forth  immediately  preceding 
the  question,  then  I  would  say  they  are  not  difficult 

Senator  Kennedy.  Well,  now,  since  you  are  once  again  the  author¬ 
ity,  part  3,  which  I  am  reading  from  the  application  blank,  says  that 
this  questionnaire  shall  consist  of  one  of  the  forms  which  are  inserted 
and  are  herein  below  set  out.  The  insert  shall  be  fastened  to  the  ques¬ 
tionnaire;  the  questions  set  out  in  the  insert  shall  be  answered  accord¬ 
ing  to  the  instructions  therein  set  out.  Each  applicant  shall  demon¬ 
strate  ability  to  read  and  write  as  required  by  the  constitution  of 
Alabama,  as  amended,  and  no  person  shall  be  considered  to  have 
completed  this  application,  nor  shall  the  name  of  any  applicant  be 
entered  upon  the  list  of  registered  voters  of  any  county  until  after 
such  inserted  part  III  of  the  questionnaire  has  been  satisfactorily 
completed  and  signed  by  the  applicant. 

That  to  me  seems  to  be  quite  clear  as  to  the  instructions.  I  am  ask¬ 
ing  you  as  to  the  degree  of  difficulty.  I  think  these  are  difficult  ques¬ 
tions  to  answer.  There  is  no  provision  by  which  any  assistance  is 
given  to  the  applicant.  There  is  a  whole  host  of  these  questions  and 
I  think  that  they  demonstrate  the  degree  of  difficulty  which  I  think  is 
of  importance  m  determining  whether  they  are  being  used  to  dis¬ 
criminate  against  individuals,  particularly  since  they  have  been 
adopted,  in  developing  the  point  that  Senator  Hart  made,  in  August 

You  respectfully  disagreed  with  Senator  Hart, 

Mr.  JVTizeix.  I  would  like  to  introduce  as  an  exhibit  in  order  that  it 
be  more  certain - 

Senator  Kennedy,  We  have  an  application  of  April  1964,  >vhere— 
George  Carver  Williams,  who  completed  12  years,  according  to  his 
application,  at  the  Hudson  High  Scnool  in  Selma,  Ala.,  1  year  at  the 
Selma  University,  had  a  sufficient  degree  of  competency  to  enter  the 
TLS,  Air  Force  and  is  currently  serving  at  Eglin  Air  Force  Base  in 
Florida,  was  able  to  pass  the  test  for  such  admission  to  the  Air  Force, 
but  was  excluded  from  registering  on  the  basis  of  a  mispronunciation 
of  the  words  "construe,  prejudice,  convention,  constitution,  and  elec¬ 
tors, And  the  misspelling  of  tranquility. 

(The  application  referred  to  follows :) 
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Mr.  MrzEbL.  If  the  Senator  would  note  the  date  on  it,  that  is  an  old 
test.  Those  have  been  ruled  out  and  cannot  be  used  anymore  and  are 
not  being  used. 

Senator  Kennedy.  You  have  the  new  ones  with  the  hundred  inserts 
now. 

Mr.  Mizell.  Yes,  sir,  I  want  to  introduce  them,  too.  I  want  to  in¬ 
troduce  as  an  exhibit  1  of  the  inserts,  part  III,  that  is  used  in  Connec¬ 
tion  with  the  tests  since  August  of  1964. 

I  want  also  to  say  that  there  has  been  no  evidence  that  these  literacy 
tests  are  being  used  or  administered  on  a  discriminatory  baBis. 

For  instance,  in  this  one  I  am  going  to  hand  to  the  reporter,  there  is 
this  statement  “excerpts  from  the  Constitution.**  Part  4,  “Neither 
slavery  nor  involuntaiy  servitude,  except  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  convicted,  shall  exist  within 
the  United  States,  or  any  place  subject  to  their  jurisdiction.” 

The  second  question  is  “Involuntary  servitude  is  permitted  in  the 
United  States  upon  conviction  of  a  crime.  True  or  False.”  All  you 
have  todo  is  read  the  answer  and  answer  it. 

(The  document  just  referred  to  follows :) 
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mwnrtrcnoN  t 

CAfkr  complying  wi \h  butnictton  “A.'"  applicant  will  oomplete  raaatader  of  ituut.  Applicant  shall  auwvr  Uto  fcUawb 
questions  la  writing  and  without  assistance:} 


1.  What  it  the  amount  of  the  annual  poll  tax  levy  to  Alabama  on  euh  taxpayer  who  Is  not  exempt  by  bwt  — _ _ — _ _ 

a,  Of  which  branch  ol  #Uto  government  I*  tb*  easier  Of  the  house  *  T*ftt  -^^eaecuUva  ,^_l*gt*Ietive 

3.  Name  one  ol  the  ground!  oa  whkh  a  person  who  it  otherwise  qualified  to  vote  cifrvjt  ba  denied  the  right  to  vote. _ 

a  i  i  ■  ■  s-'  ■  ■  ■  i  i  Wa  ■  ..I  a  k  ■  i  — ■' 

4.  Capital  punishment  itdie  jiving  of  a  death  sentence,  tTrye  or  false) _ 


excsnpn  tkqh  tks  commvnotf 

Part  1.  In  cne  of  the  removal  of  the  president  from  affine,  m  of  Ms  death,  reflation, « lnabiliir  todis .barge  the  p**wt 
and  duties  of  the  said  office,  tho  same  shall  devolve  on  lha  vlcs-prwldc  nt,  and  the  congress  may  by  law  provide  for  the  c*n 
el  removal,  death.  reelgnston  or  toe  bill  ty.  both  of  the  president  *na  Ytoe-prnldant,  declaring  what  officer  shall  than  act  as  pnth 
dent,  and  anon  officer  shall  act  accordingly,  until  the  aMmllty  be  removed,  or  a  president  wall  be  alerted. 

Part  d.  In  all  cases  affecting  ambassadors,  otfvr  puityte minister*  and  coniuli,  and  those  In  which  a  atato  Shall  be  a  party, 
the  supreme  court  shall  have  original  juitaUrtlag;  ^  \  ■  L 

Part  ^  In  all  the  other  cases  before  mentioned,  the  supreme  court  shall  have  appellate  jurisdiction,  both  a*  to  law  end  tat 
with  such  exceptions,  and  under  eueh  regulations  ^  the  emigres#  Shall  mute. 

Part  4.  Neither  slavery  nor  Involuntary  servitude,  extern. aa  *  punUlnsent  tot  crime  whenof  the  party  shall  have  been  dub 
convicted,  shall  exist  within  the  United  Slates,  or  ao?  plan  subjcctl^  their  juzifdkltoih 


in 


msmtiqftoN  . 

f  After  applicant  hu  reed,  not  aloud,  the  forego  Log  excavpla  fni&'tht'  Conslltuttoix  ha  will  answer  the  following  quash  out 
writing  and  without  sulitaiite:) 


I.  In  cate  the  president  Is  unabla  to  perform  the  duties  of  hl>  office,  who  auwnea  them*  — - 

1  "Involuntary  ■efvltude”  b  permitted  In  the  United  Etatea  upon  conviction  a t  aCftme.  ITmi  or  FalaS). 


3.  If  a  state  la  a  party  to  a  cue,  Ifaa  constitution  provides  that  original  jurisdiction  shall  ba  t 


I.  Congress  passes  Jawa  regulating  use*  which  arc  Included  in  thole  over  which  tho  United  Etatea  Supreme  Court  fc 


I  hereby  certify  that  I  have  received  po  uaislanea  in  th«  completion  of  this  cltlrenihfp  and  literacy  test,  that  I  wu  allowed 
the  time  I  «UT*d  to  complete  it,  and  that  1  waive  spy  right  editing  lo  demand  a  copy  of  same.  Of  for  any  reason  the  applicant 
docs  not  wish  to  Sign  this,  he  must  dleouto  the  matttf  wiih  tho  board  ol  refUfrtrtJ 


Signed; 


(Applkanl) 
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Mr*  Mjzell,  We  will  say  this,  that  those  tests,  Senator,  have  been 
ruled  out  by  the  courts  and  the  boards  are  not  using  them*  That  is 
the  reason.  They  are  not  presently  used  in  any  area  that  is  being  liti¬ 
gated* 

Senator  Kennedy*  As  I  understand  it,  there  is  currently  a  case  by 
the  United  States  of  America  v,  Agnes  Badgett  on  that  very  point* 

Mr*  Mizell*  That  is  correct,  in  which  they  attacked  the  use  of  that 
as  being  per  se  discriminatory*  That  is  in  the  court  and  if  the  courts 
uphold  it,  then  of  course,  it  is  out* 

Senator  Kennedy*  Well,  you  say  in  effect,  this  case  makes  very 
little  sense,  then,  because  they  are  not  using  any  of  these  forms  now 
in  Alabama  ? 

Mr*  Mizell.  In  substance,  that  is  true;  yes,  sir,  I  think  they  are 
just  busy  making  litigation  if  you  want  to  know  the  truth. 

Senator  Kennedy.  How  many  different  counties,  to  your  own 
knowledge,  either  are  or  are  not  using  these  tests  now  ? 

Mr,  Mizell*  Well,  I  am  just  personally  familiar  with  those  that  are 
experiencing  litigation,  shall  we  say?  I  will  say  this,  that  there  has 
been  intensive  and  exhaustive  investigations  by  the  Department  of 
Justice,  in  which  I  think  the  Attorney  General  testified  before  one  of 
these  committees,  saying  that  the  job  imposes  awesome  requirements— 
6,000  man-hours  just  to  analyze  the  records*  Despite  all  the  investi* 
gallons  throughout  the  State,  where  these  tests  were  used  all  over  the 
State,  he  has  only  found  enough  evidence  to  justify  litigation  in  about 
eight  or  nine  counties,  as  I  recall. 

Tn  that  connection,  the  committee - 

Senator  Kennedy*  It  is  my  understanding  that  these  inserts  have 
been  abolished  in  Dallas  County,  Selma,  Perry  County,  Montgomery 
County;  Dallas  County  under  the  court  order  of  the  U*S.  District 
Court,  Southern  District  for  Alabama,  February  4,  1965,  Perry 
County  March  16,  1965,  in  court  order  from  the  U.S.  southern  dis¬ 
trict,  and  Montgomery  County  was  in  late  1964  or  early  1965  by  a  court 
order  of  the  middle  district  of  Alabama. 

It  is  also  my  understanding  that  this  case  which  I  mentioned,  the 
United  States  of  America  v*  Agnes  Badgett ,  is  being  brought  in  order 
to  eliminate  the  test  throughout  the  State  of  Alabama. 

Mr.  Mizell*  I  think  that  is  the  purpose ;  yes,  sir* 

Senator  Kennedy.  Therefore,  it  is  somewhat  disturbing  to  me  to 
understand  why  you  suggest  that  you  did  not  feel  that  those  were 
being  used  now. 

Mr*  Mizell*  Because  I  do  not  agree  with  the  Department  of  Justice; 
We  are  contesting  that  case* 

Senator  Kennedy,  But  you  are  not  disagreeing  that  they  are  using 
them ;  are  you  ? 

Mr,  Mizell*  They  are  not  using  them  in  the  places  that  you  men¬ 
tioned*  They  are  not  using  them  m  quite  a  number  of  other  counties, 
they - 

Senator  Kennedy*  But  you  are  not  questioning  that  they  are  using 
thenij  as  I  understand  it,  because  you  are  defending  them*  Are  you 
questioning  that  they  are  using  them  in  some  places  ¥ 

Mr*  Mizell*  Sir? 

Senator  Kennedy*  Are  you  questioning  that  they  are  being  used  in 
a  number  of  different  counties,  now? 

Mr*  Mizell*  No,  they  are  perhaps  being  used  in  some  counties* 
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Senator  Kennedy.  Could  I  ask  just  one  final  question?  How  do 
you,  recognizing  that  the  Supreme  Court  of  Alabama  establishes  cer¬ 
tain  procedures— let  me  start  first  of  all  this  way. 

You  are  familiar  with  the  various  sections  of  the  legislation  which 
we  are  considering  here,  S.  1664* 

Mr.  MrzBLL.  Familiar  with  what? 

Senator  Kennedy.  The  sections  of  the  legislation  which  we  are  con¬ 
sidering  here,  S.  1664? 

Mr.  Mizell.  I  don't  know  what — whether  I  am  familiar  with  it  as 
the  Senator,  but  I  will  try  to  answer  his  questions. 

Senator  Kennedy.  As  I  understand  it,  the  Supreme  Court  of  Ala¬ 
bama  has  been  the  one  that  established  certain  procedures  by  which  the 
literacy  test  will  be  given  in  Alabama  ? 

Mr.  Mizell.  Well,  that  is  pursTiant-to^constitutional  requirement 
of  the  State* 

Senator  Kennedy.  Now,  do  you  feel  that  section  8  of  this  legislation 
is  sufficiently  broad  to  include  the  Supreme  Court  of  Alabama  under 
its  definition  ? 

Mr.  Mizeix.  If  it  is,  it  is  bad  legislation.  That  is  all  I  can  say. 

Senator  Kennedy,  Do  you  know  what  section  8  suggests  ? 

Mr.  Mizell,  Let  me  look  at  it  and  see*'  I  do  not  recall  it  from 
memory,  no,  sir. 

Senator,  I  would  not  attempt  to  construe  that  section  for  you,  I 
think  it  is  a  matter  the  courts  fcaii  decide*  whether  or  not  it  is  broad 
enough.  '  \  ■ 

Senator  Kennedy,  The  point,  Mr*  Chairman,  I  respectfully  submit, 
is  that  this  section  8  says:  i  r^\  / 

Whenever  a  State  or  politick  1  subdivision-  fof  which  determinations  are  In 
effect  under  section  Sfa)  shall  enfect  an?  or  ordinance  Imposing  qualifications 
or  procedures  for  voting  different,  than:  those  da  force  and  effect  on  November 
1*  1964!  sdcb  law  or  ordinance  shall  not  Jtifeeftf oreed  and  until  It  shall  have  been 
finally  adjudicated  by  an  action  for  declaratory  Judgment  brought  against  the 
United  States  In  the  District  Court  for  the  District  of  Columbia  that  such 
qualification*  or  procedures  will  not  have  the  effect  of  denying  or  abridging  rights 
guaranteed  by,  the  16th  amendment.  All  actions  hereunder  shall  be  heard  by  a 
three-judge  cou^t  and  there  shall  be  a  right  of  direct  appeal  tq  the  Supreme 
Court*  y' 

I  am  just  sincerely  inquiring  whether  the  procedures  which  are 
established  by  the  Supreme  Court  of  Alab&ma^eiSld  be  included  un¬ 
der  the  State  or  politicabsubdivismnjnjiriiffffi^^deteimiUfttions  are  in 
effect  under  section  3(a),  and  thereforejyou  might  hav*  the  State  of 
Alabama  suggesting  changes  in  the  procedures  for  applicants  that 
would  fall  within  the  State  of  Alabama  and  not  fall  within  the 
definition  of  section  8, 

Senator  Ervin,  It  is  clear  in  my  mind  that  the  State  of  Alabama 
would  be  deprived  of  its  legislative  powers  to  make  any  changes  in 
procedures  or  any  changes  in  voting  qualifications  until  they  could  get 
the  blessing  of  the  Federal  district  court  sitting  in  the  District  of 
Columbia  LOGO  miles  away. 

Senator  Kennedy,  You  have  mentioned  that  several  times,  I  do 
not  question  your  interpretation  in  the  light  of  that  spirit.  The 
question  is  whether  the  Supreme  Court  of  Alabama  would  fall  under 
this,  as  the  State  or  political  subdivision,  I  just  raise  it  now. 

#  Senator  Ervin*  The  Supreme  Court  of  Alabama  is  one  of  the  offi¬ 
cial  parts  of  the  government  of  the  State  of  Alabama  and  it  would 
-be  included.  I  do  not  think  there  could  be  any  doubt  about  that. 
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In  other  words,  they  would  have  a  legislative  paralysis,  notwith¬ 
standing  the  fact  that  the  Constitution  of  the  United  States  gives  them 
the  power  to  legislate.  *  They  would  have  to  come  a  thousand  miles 
to  get  permission  to  legislate  from  a  Federal  judge,  to  get  permission 
to  exercise  their  power  under  the  Constitution  to  legislate.  I  think 
that  is  clear  as  the  noonday  sun  above  the  clouds* 

Senator  Kennedy,  I  w  ant  to  ask  this  question  of  the  witness  because 
it  says  enacting  a  law  or  ordinance  and  I  do  not. interpret  the  Supreme 
Court  of  Alabama  as  having  that  power,  I  thought  the  witness 
might  express  an  opinion  on  that  subject. 

But  I  appreciate  your  appearance  here,  Mr*  Mizell* 

Mr.  Mizell.  If  I  may  just  add  one  thing.  I  do  not  want  to  belabor 
that  point,  but  the  changes,  of  course,  in  these  inserts  and  the  applica¬ 
tion  were  made  consistently  to  conform  with  Department  of  Justice 
objections,  with  court  rulings  made  by  Federal  district  courts,  the 
Fifth  Circuit  Court  of  Appeals,  and  also  in  the  last  instance  in  August 
to  conform  with  the  CivilEights  Act  of  1964. 

Senator  Kennedy,  Mr.  Chairman,  I  would  like  to  ask,  if  I  could, 
that  this  enclosure,  which  includes  the  applications  of  1952  and  the - 

Senator  Ervin.  I  think  you  are  probably  right  under  thisphrase 
“enacting  a  law  or  ordinance.”  I  want  to  apologize  to  you.  The  Su¬ 
preme  Court  of  Alabama  does  not  have  the  power  to  enact  laws  and 
ordinances.  It  would  be  rather  unusual  under  the  doctrine  of  separa¬ 
tion  of  powers.  Your  interpretation  is  that  maybe  the  Supreme 
Court  of  Alabama  could  hand  down  a  decision*  I  do  not  believe 
they  could  make  election  laws.  But  I  think  your  interpretation  is 
quite  right. 

Senator  Kennedt,  As  I  understand  it,  they  have  laid  down  some 
regulations  as  far  as  the  application  of  this  which  could  be  and  have 
governed  to  supervise - 

Mr.  Mizell.  They  are  carrying  out  a  constitutional  mandate  and  the 
court,  in  passing  on  that  amendmentj  the  Supreme  Court  of  Alabama 
recognizes  that  it  was  not  strictly  aqudicial  function,  but  said  that  it 
emmated  from  the  people  and  it  was  required  of  that  State  agency  and 
they  complied  with  it  in  that  sense. 

Senator  Kennedy.  I  would  like,  Mr,  Chairman,  to  ask,  that  included 
in  the  appendix  of  the  record,  the  applications  that  were  used  during 
the  period  from  1962  to  1964  and  then  1964  up  to  the  present  time,  the 
inserts  and  the  answer  sheets  as  well,  be  included  in  the  appendix  to 
this  report* 

Mr.  mizell*  We  might  say  there  are  no  official  answer  sheets.  They 
have  been  furnished,  the  board  has  furnished  some  suggestions  as  to 
answers.  You  get  off  in  that  type  of  thing,  of  course,  and  you  are 
litigating  the  issues  which  right  now  are  going  on  in  the  courts  of 
Alabama* 

We  would  like  to  introduce - 

Senator  Kennedy,  Does  the  board  of  registrars  know  the  answers 
to  all  these  questions? 

Mr.  Mizell,  I  reckon  they  can  read,  yes,  sir. 

Senator  Kennedy,  Mr.  Chairman,  I  would  include  after  the  test  the 
answer  sheets  which  have  been  made  available  by  the  chairman  of 
the  board  of  registrars  for  use  only  by  the  board  of  registrars  and  the 
supplementary  sheets  as  of  September  14t  1964, 

Mr.  Mizell.  Senator  Fong,  I  believe  it  was,  asked  that  some  of  the 
New  York  literacy  tests  that  I  mentioned  be  included  in  the  record. 
Here  are  copies  of  those. 
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NEW  YORK  SiyiTB  BEGEtf TS  LITERACY  TEST 

(To  be  filled  to  by  xh*  cAttdldeti  in  ink4)  ' ,j ' ! 

U  :  i 1 1’  ■.  h  >i  i  r  1 1  H  cj4 1  1  h  it  , ,  ,  .  .  ...  ,  . 

,-p<r  *2*1*  Ihljir  f.'iPriJ  J.n-t 

\\  •■'  WIN  r.  ?■  Ei  ^  H, ,  i  it-  (Yr  . 

Vi  1  ■'  tin  h'.  'h  lli'l  ■  ....  r  ..  . 

}\*t 

K«d  the  below  *nd  tften  writ*  the  answers  the  quMitaiB.  Reed  it  u  muiy  iir.i« 

■H  you  n«d  io, 

.■Ifr.i'ititiii'l*  /fiftttritttji 

U’lPtii  *  Mi^.imhi1  1 1  Mil  wus  hum  nr  tilt'  I'St1  liiflicv  \**  Jr»-n  hr1  .^;  .  I,11 

*.  *  'tti|  hh  m>p*i  hm*  plfc-h  hi  17/.?-  MamiN^n  niuwl  Kinj/n  f'ulf.v  \n  X\  *.  V.-i l. 

1  r  1 1 n-  .  n  n  'ivh'UmI  in  rim  djltHtihn  ;Mk'  ^'Jimh  ^  kajn  hat  ing  with  hii^EnnM.  hi  . . 

:■  ■  . , e i  f  tiih’h'i  fhm  (V.  mv!  |1ir  rMipnhis.  Wlirn  tvaiJ  slants!.  ihnnih'^:  i^i  .■  ' 

''  ■  '  11^:1  ■:iJ'-  i  ii  fi*.  a  Lj|hMhl.  \lut  Mil-  w.n.  svit.Lll  Mate  iTjjTYsni'lF.ki  bn-;  m  Miil.vM 
■  h  ■  :♦  ifi'ii  1 1  iii  isL  iv]p:li  in  dn  with  them  rirw  friMlujif.  Ww  Yni'Jc  sent  Ah  s.niihr  ll.mr:!;  .e 
'  :J'  . ii^'. nr'hn)..  V  tlii-  ikiirivi’mi'jH  la  hAjmJ  wv\w  Mir  ■  ■  Jlhh  » '»-r»^*iniLi=  >» 

■  m  ^  i  mYi  !i«.<-  ii!  I7.S1*.  I  huliT  IhvM'h  iH  ^VasIm^Fnti.  J  I.Liaillun  w;^  iiiaifi’  N  /  .^lh  ,r 

"  ■ -:lLi  W^-i.  ]  ThI I^|Ht-L!>11  tlM^I  hti  iljMllL'IH  r  tff  .Vll'rni  thin  M'olU  hj  1-1  lining 

J  u.h  ■'  \i  ■  W'll.  S;afi\  Ititn  ih;plh-ti!ii'iE  Mriiniltfm  t>>  n  rf(Klh  |1  f l« #I*l> h  HamM?. >i. 

;h;',.^riT  '■<  hin'ISiiii  lim  lvligtniw  Jk'  ikTVj-ltfh  in  titfv  1^*4.  !h-  was  slmi  .w-: 

hi-'  iJi'i  .  . 

T'n*  to  t}jp  (allowing  are  m  be  laken  from  ihe  afcuvo  ^Atfl^r^h. 

S:i'iip!e:  M  n  "in  islml  yar  Alo\:iii'li>r  !  hiiniUuiHx  fin  :  J'1-' 

t v  i’ .ln  Vh-sarsiPn1  h.Hiijfuui  Tkj,ii? . 

\  ■  ■  ‘lit  ■]  k  :i  li.'tiliih^n  vi-avn  i'1't? . 

i  V'  hit  -Air  n^3ULn|L  Mm  rnlk'j.'.f  tvhiih  !  iTiinihnii  u'lttml:  .  .  1 . 

Alia:  i  ,mk  ilh!  I  EamNiiin  hiphi  xvIkiT  !n  jtiim'M  Wanlmij^lMiY  nrmy?  .  .  .  . 

r  hIilii  yr.'ir  <lir|  l lx  i  npmiinl  ii  n  he 'i .*iiw  HTmivtfr  . 

*t  \\  tirit  ii  Mu-  i uni u-  in'  H.'^nilii'ii  hic^laal  fctJMi  ijcrn^  CiLmn'nor  t-i  Ni-w  Yurk  St;iU  r 


1  1  \\h:n  k/'iiikh  was  nj#j^’s*irt  10  dueling?  . . . . . 

;■:  w|m1  i]n|  ManiillHih  i !uL"  .  . ' . 

t  ■  .  " 

<To  fiJJtd  Irt  by  the  tn*mintr) 

V  f"  pf-.'i  i  it  .hi  m  i  s  t  ppf  |.Li,i  ;  ,  .......  .  .  f  . 

.  ■  l  iM.p.,ij^ri  .jpippg.  i'  1  if&Xiti 

^  in  iv  l-^  , ■  I .u i MT| t ■■-  1-fJ  1;r!i|  ^  ^ 

■'  I1.  1  r.  p+  I  '■  ■-  ■  J  ■  .-T  i  '.-*t  f 

i  i  "in,-  PH-  ■■I'  1  "  i  Ii  .  u-'i.  fn,  . . .  ■■'ul  i  .Hi'lrJ.lK- 

I  ''  ■  ■  *  ■  J  ,1.  ,  -  *  •„  -s  ■  Hj1 

■  :  -.  |[.?(’  r-f  t  If,  li.MW  in^.L'i  Pi  n  . . 

* 

'  It,  li  'll  j  J  ‘  ■■  j  ■■  -  i ■  p-  ■.<  FsC  PJ-ruT[|  o’/  Ulnf,'tuif  Ilk  l\n  (  \kil|iJ  v  ft,  ill'll  Ilf  I'll  ^  lipiilyri'i|ljfU  -h  ■■  n  -  h'Ji  t  I M  ■  .:  k 
i  ! .  i  - .  1  ,  II  ..n  ■  I  ..-IP  aMi|kNl  ||4,|  |||,  ||S4'.|  ;ilV  I  >-.p-|,(P-;illn  |  A  f,  -  lhP|  i  I . 
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NdW  YORE  STATE  RfcOBfc TS  LITERACY  TEST 
(To  bi  tilUd  jofaytli*  ctajlditi  Ip  inli) 


MMH-fTht  I 


Wiilc  yo\it  inmc  herc. 


/l'#* 


/*!  «#*W 


Wiiifl  yoor  pridr**#  here . . .... . .'. . ; . . 

U'litis  the  dale  tint* . . , . . . . * ..-. . ; . 

It;  Yw 


Read  th*  pategrapb  Wow  *nd  J>*ti  writ*  rht  uruwari  to  tfat  qtieitfcm*.  Ra*d  it  at  many  times 
at  you  rt**£l  to, 

Milos  ‘Stondttk,  Soldier 

Mite*  blandish  was  bom  in  England  about  1584.  When  he  grew  up  be  earned  h|s  Jiving 
iis  a  soldier.  When  the  PHgrima  were  planting  to  come  to  America  they  asked  Miles  StandiiS 
'io  come  with  them,  He  waa  to  hdp  protect  them  from  the  Indians,  The  Mayflower  reached 
America  in  November  1630.  The  Pilgrims  found  a  sheltered  harbor  and  founded  a  scl:Iv- 
iiitik  -vhich  they  named  Plymouth*  Mite*  Standish  directed  the  men  in  building  cabins  for 
shelter  and  a  common  bouse  to  store  food  and  ammunition,  ikeause  of  the  cold  weather. 
\ni\y  twenty  men  stayed  ashore.  The  Wfimert,  the  children  and  tbc  otfrei  men  Jivod  on  thv  <!i;> 
fil  ing  the  lirst  few  weeks.  When  the  Mayflower  left  for  England  in  A^iib  Miles  $taftd;+h 
a  died  the  Pilgrims  if  any  of  them  warned  to  go  back.  But  the  Pilgrim*  had  found  freedom 
*0  I  hey  all  remained. 

Tha  answer*  to  the  following  quMUonv  are  to  bo  taken  from  tb*  *bo v*  pong r^ph. 

Simple  j  In  about  whit  yw  w*s  Mile*  Stindfahbom? . . . ]SB4. . 

1  In  what  country  was  Miles  Standiah  bom? . ! . .. . . 

2  How  did  he  earn  his  living?  . . . * . . . . . 

J  Who  was  to  help  protect  the  Pilgrims  front  the  Indians?  . . * . . . f . 

■4  What  was  the  name  of  the  ship  on  which  Miles  Start  dish  came  to  America?  . . . 

5  In  what  year  did  he  come  to  America  ?  . . . . . . . . 

b  What  did  the  Pilgrims  call  the  place  where  they  landed  in  America? . . . . 

7  Hjw  many  men  stayed  ashore  when  the  Pilgrims  first  arrived? . 

8  Where  did  the  women  and  children  stay  during  the  first  few  weeks?  * _ _ _ _ 


(To  b*  6U*d  Id  by  th*  Hudiiitr) 

toiler  at  intwtn  correct  . . . . * . . .  . 

Cimdtimitt  P  lppifrdtf  f 

l  lafi'  ivhrtr  csrtniiiiitwri  wan  IwkT . .  ..  . ; . *'  „  ...  .  ,, . . 

i  ii>,  *fr  frU*  £'**»*> 

tVuificirir  nf  litciiiot  w.i*  . .  >' .  .  [h  romHAue. 

JJJ*4rd  «t  ItHtrtH  ^ 

t  ^nniticr'*  jtign.itiiiv  . . .  TilEe  .  . 

r.x.irniufT  u-ftt  rtlurn  all  Material  previously  delivered  by  local  siupcrlrlfiMlcnt  lo  Hie  superintend!- fit  Of  his 
ri-jju-rfntalivt  within  12  ilfcy*  After  the  I  Ail  day  on  which  enaniTnaiikn  h:ii  miirfiji'tcrf- 

TIil'  «c*min  <  7*  should  an  b*  mtd  after  SqKmbcr  30,  1064, 


VOTING  BIGHTS 


<08 
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Writi1  i r^Nf  name  fun1 


\WNf  nmr  LirtstiX'Mi  Mrlr 


WfrUr-'l'u't  \ 


Wtii-'  [In*  i!l1Uh  llrnr  . . „ . . .  . . . „ . . .  . . . . l.^..  . * . . . 

(Vi  Vfmr 

Ifvid  the  pangrtph  b*ldw  *nd  ben  Writ*  the  uttwen  tt>  the  quMllotii*  Head  it  i^ftiiiny  i  pities 
Hfl  poU  ftM<l  to. 

ifrasJiintftort  irvituj 

t rv'ini^  was  Ixjrn  fit  New  York  City  in  1783.  He  auuiitkl  fot*  the  Jaw  fprufas- 
hut  deihU'd  <m  a  t;nwr  us  a  writer  in  1809,  he  finished  Oitidrirh  Kah'kettoifcrr,* 
//ri'r  ■  r  of  jY.^i  JorA.  It  was  a  si or>  of  fhi>  linus  when  Ntw  York  virus  rulvd  by  thv  l  >nif'j. 
W.^Jt mg ton  fmtig-  wnU  to  Europe  in  Iftla.  He  stayed  tJiel't  lor  17  years.  In  18^0;  he 
w  ‘oie  7 hr  Shriek  liavir.  Irving  wrote  it  under  ilie  twn  name  of  Owttrty  Crayon.  It  iron-' 
famous  suiry  called  Thf  Luiffutf  of  Slot py  Hollow,  In  1843F  Wa&IvJigtui  Irving  wai 
a;  mi  unit'd  (Jbitvd  Males  Anitiassador  to  Mjkuii.  In  1846*  tit  returned  lo  the  United  Stan* 
:onl  wan  with  aw  ifidfafi  Coni  Elds  hi  oi  i  M  Tort  (Jih&on  on  ihe  Arkansas  Hilo.  l^er  he 
iri^vd  to  “  Simpiysiik’,''  bis  unuury  home  in  Tarry  town,  Now  York.  He  died  thfij  in 
I S.Vp  Hind  was  hunVd  in  nvarby  Sleq>y  Hotfow  cemetery, 

The  answer*  to  ihv  following  questions  id  be  taken  from  thd  Above  paragraph. 

SiEnple:  fit  iifirti  year  w.n  WiiKhiujgiiHi  JuLig  bornf . „ . r.-jytfj . . 

I  Jn  wliai  I’iry  was  Washington  Irving  lioru ?  . . _,.rTt . . . . . 

J  Whm  vmver  did  he  deckle  on? .  . . . ™ . . . . . . 

3  In  die  Hme  of  Dietfrich  Kitwkvrbociwr's  History  of  Nstv  Yarkt  who  rifled  New  York? 

. .  . . . - . .  ■  +  +  . . . . . . . ,.. 

1  What  did  living  write  in  1820? .  . . . 

b  Under  what  jivit  name  was  it  written? . . . .  . . . . . . . * . . 

i ■  T;f  wjiicli  fori  ilid  Washington  Irving  go  with  an  Indian  Commission  in  1846? . 

7  In  ivluit  year  did  Washington  Irving'  rlie?  . . ;.r. . 7^,1 . * . . . 

s  In  what  einieiery  is  iic  buried? . . . . . . . . . . . . 


(To  bt  Ailed  in  by  tbe  esmaltufr} 


\unhicr  <jf  rnKiviT*  tOrrccl . . . 

f'liii1  wfu-rv  tU’M. ......  . . 

ui  lilrufy  tv)).  ........  . 

IfftiW  I**  Jfiiivrtf 


•  *  v'  ’i-h  .  iui  ”lJ< 

. . *  . ru  tiiocc^id  wBiHtfc!.;: 

i*rt*-n  1 


,  fi  flu  Ml  MU-;  hi  fxrtiif  .  r.  ,  ,  . . .'  -r  ..■ 

I  f.i  d -n.  npq-i'.  J’ip  a  riL  ti  imn  oil tirtiff'f  tfo tn  liwOimuy  f ■■! 

J1lj>  t'V:UHH1^H|«J|  ^ElUlLltj  mu  lit  LlMSl  .1  ft vi?  StiJlviiilfr  .Vi,  Jflrt.+ 
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Senator  Ervin.  It  is  interesting  to  me  that  some  of  the  Congress¬ 
men  from  districts  in  New  York  County  are  very  diligent  in  an  effort 
to  deny  North  Carolina  its  sovereignty  because  only  61,8  percent  of 
North  Carolina’s  adult  population  voted  in  the  last  presidential  elec¬ 
tion  and  vet  they  are  elected  from  districts  where  the  vote  is  only  61,3 
percent  of  their  total  adult  population. 

Mr,  Mizell.  In  one  of  the  counties,  the  court  sitting— 

Senator  Ervin,  I  envy  people  sometimes  who  worry  about  sins  far 
away  from  home  because  it  acts  as  an  opiate  and  blinds  them  to  condi¬ 
tions  existing  on  their  own  doorstep.  It  is  a  whole  lot  easier  to  tty  to 
reform  people  far  away  from  home  than  it  is  to  reform  your  own 
constituents, 

Mr.  Mizell,  Yes.  I  want  to  call  the  committee’s  attention,  if  I 
may - 

Senator  Ervin,  Both  those  that  Senator  Kennedy  mentioned  and 
those  that  you  mentioned  will  be  accepted  and  printed  in  the  record. 

(The  documents  referred  to  will  be  included  in  the  appendix  of  the 
record.) 

Senator  Kennedy.  Mr,  Mizell,  as  I  understand  it,  you  are  speaking 
in  behalf  of  the  board  of  registrars  down  there  today.  Is  that  cor¬ 
rect? 

Mr.  Mizell.  Well,  I  said  in  the  beginning  that  I  am  an  attorney 
for  some  of  the  boards  of  registrars;  yes,  sir.  1  also  might  say  that 
T  am  on  the  State  Democratic  executive  committee  of  Alabama  and 
have  been  for  18  years.  ■ 

I  also  would  like  to  point  out  to  the  committee  one  case  where  a 
Federal  judge,  Groomes,  held  that  although  the  board  was  using  this 
insert  part  III  that  Senator  Kennedy  has  mentioned*  they  found  that 
it  wae  not  used  for  the  purpose  of  rejecting  applicants  for  registration. 
Therefore,  they  discharged  the  contempt  proceeding  against  them. 

That  is  quite  often  the  case,  that  where  it  is  being  used,  no  one  is 
rejected  on  the  basis  of  those,  wherefore  it  is  questioned.  They  just 
do  not  use  it,  period. 

Seftator  Kennedy,  Do  you  have  any  knowledge  yourself  about  the 
numbers  of  citizens  who  are  white  and  nonwhite  of  the  age  of  21  years 
or  older  in  different  counties  in  Alabama  ? 

Mr.  Mizell.  I  could  not  call  it  offhand,  no,  sir. 

Senator  Kennedy.  Do  you  have  any  figures  that  are  available? 
Did  you  bring  any  figures  that  would  indicate  the  registration  by 
counties  in  the  State  of  Alabama? 

Mr,  Mizell,  No,  sir. 


no 
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Senator  Kennedy.  The  overall  figures  ? 

Mr,  Mtzeu..  Well,  I  think  I  said  in  there  approximately  128,000 
adult  persons  are  registered.  I  think  the  total  registration  ib  around 
1  million. 

Senator  Kennedy,  Do  you  have  any  figure  on  registration  by  coun¬ 
ties? 

Mr.  Mizell.  No,  sir,  I  do  not  have. 

Senator  Kennedy.  Do  you  know  of  any  breakdown  by  counties? 
How  do  the  registrars  keep  their  books?  Do  they  keep  them  by 
counties? 

Mr.  Mizeli.  Well,  actually,  I  do  not  believe  there  has  been  any 
centralized  repository  in  the  State  of  that  data.  But,  at  the  present 
time,  it  is  my  information  that  this  information  is  being  compiled 
but  is  not  completed. 

Senator  Kennedy.  Has  it  been  compiled  ? 

Senator  Ervin,  It  is  a  little  past  our  regular  quitting  time.  Do 
you  have  to  catch  a  plane  this  afternoon  ? 

Mr.  Mizell.  Yes,  sir,  in  addition  to  that,  I  have  some  other  appoint¬ 
ments  I  hope  to  meet,  with  the  permission  of  the  committee. 

Senator  Ervin.  We  had  better  proceed,  then. 

Mr.  Mizell.  Mr.  Chairman,  would  it  be  permissible  for  Mr.  Howell 
to  assist  this  to  make  my  statement  of  about  2  minutes  and  then  dis¬ 
miss  us? 

Senator  Ervin.  You  have  not  finished  yourself  yet. 

Mr.  Mizrax-  Well,  I  will,  if  I  may,  yield  and  grant  to  him  2  minutes 
time. 

Senator  Ervin.  You  are  stiil  under  examination. 

Senator  Kennedy.  Mr.  Chairman^  I  would  like  to,  on  the  question 
of  the  figures,  I  know  that  I  would  like  to  aek  unanimous  consent  for 
the  Alabama  figures  as  obtained  by  the  Civil  Bights  Commission  be 
included  in  the  record. 


Senator  Ervin.  I  hope  they  are  more  accurate  than  those  for  North 
Carolina  in  some  inspects.  Because  in  this  report,  “Civil  Righto  1963,” 
they  say  that  it  is  indicated  that  GrahamCounty,  N.C.,  is  discriminat¬ 
ing  on  the  basis  of  race  and  color  in  voting  rights  of  citizens  and  no¬ 
body  lives  in  Graham  County  who  is  nonwhne. 

Yes,  they  can  be  included. 

(The  information  referred  to  follows :) 
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UMkttiinu. 

i  Unofficial  flaurM  from  this  Blnnlndmitt  Nciwi.  Miv  S.  I1M4. 

*  If  tbo  istlmotod  total  population  w  of  Not.  1, 1064  (pubjlaihftd  fry  U.B.  Crauui  Biiroui  in  uaro  i ria*» 
dated  Bop*,  ^  UM>*  w«  uaftd  ftto  «  baw,  this  would  bo  MJh 

Senator  Ervin.  Now,  we  can  hear  Mr,  Howell. 

'  Senator  Hart,  Before  we  do  that,  just  let  me  ask  the  witness^ there 
is  not  any  dispute  that  there  are  more  Negroes  than  whites  in  Dallas 
County,  Ala,? 

Mr*  Mizbuw  No,  I  think  there  are  more  Negroes  than  white.  Yes* 
sir. 

Senator  Ervin,  At  the  present  time,  it  demonstrates  that  there  are 
demonstrators  there  from  all  over  the  country, 

Mr,  Mizell,  Well,  they  come  in  jrom  all  over: 

Mr,  Howell  Gentlemen,  the  pointy  I  think,  that  we  have  tried  to 
get  across  here  in  one  way  or  another  1$  that  whereas  there  site  a  great 
many  mor*  Negroes  than  whites  in  some  counties,  it  is  not  the  fact  of 


population  that  accounts  for  the  disparity  in  those  who  are  registered, 
nor  is  it  the  fact  that  a  literacy  test  is  given  other  than  to  the  extent 
that  it  reflects  the  actual  condition  of  literacy.  The  disparity  is, 
statistiowise  is  represented  almost  exactly  from  illiteracy  figures. 
The  problem  is,  therefore,  in  our  judgment  one  which  is  educational 
and  one  that  cannot  be  approached  to  the  benefit  of  the  State  of  Ala¬ 
bama  or  to  all  of  the  citizens  until  we  first  render  that  particular 
situation. 

With  respect  to  the  question  that  Senator  Kennedy  asked;  indicating 
that  the  literacy  test  now  given  in  Alabama  may  be  discriminatory,  the 
attack  statewide  is  not  based  on  the  ground  that  it  is  discriminatory 
or  unconstitutional.  The  attack  is  on  this  ground,  that  it  is  different 
and  more  difficult  than  previous  tests  given  and  under  the  Civil  Rights 
Act  of  1964,  it  would  therefore  be  unconstitutional. 

Secondly,  it  is  attacked  on  the  ground  that  it  discriminates  only 
to  the  extent  that  our  educational  system  has  itself  discriminated  ana 
therefore,  those  who  are  not  as  adequately  or  as  well  educated  in  our 
Alabama  educational  system  do  not  have  a  fair  chance  in  it. 

Row,  that  is  a  question  which  is  a  question  of  fact.  Actually,  I 
think  it  would  surprise  any  of  you  to  know  how  equallyeducational 
funds  are  allocated  between  the  white  and  the  Negro.  The  teachers’ 
salaries  are  the  same.  It  is  true  that  the  educational  planes  are  inade¬ 
quate  and  it  is  also  true  that  there  are  many  thousands  of  white  edu¬ 
cational  plants  that  are  inadequate.  Illiteracy  is  simply  not  a  Negro 
problem,  it  is  a  white  problem  also  and  oqe  which  we  nave  very  sin¬ 
cere  and  conscientious  efforts  toward  rendering. 

Another  point  I  would  like  to  make  is  that  any  discrimination  that 
does  exist  in  any  of  the  counties,  if  it  exists  and  when  it  exists,  the 
Department  of  Justice  has  been  most  competent  in  coming  in  and 
making  cases  and  the  courts  have  been  more  than  competent  in 
remedying  the  situation.  What  we  are  pleading  against  is  a  statute 
which  wifl,  in  many  cases,  present  nine  or  more  counties  in  the  Black 
Belt  of  Alabama  which  will  have  more  illiterates  registered  than 
literatee.  #  _ 

Proportionately,  in  other  counties,  there  will  be  a  disproportionate 
number  of  persons  illiterate. 

Wo  are  a  representative  form  of  government.  If  literate  persons 
are  discriminated  against  in  the  elimination  of  any  test,  we  are  willing 
and  we  are  tiring  conscientiously  to  prevent  it  by  establishing  state¬ 
wide  standards  which  can  be  administered  fajrly  and  impartially.  As 
a  matter  of  fact,  thiB  most  recent  test  which  is  now  under  attack  was 
drawn  up  and  presented  to  comply  with  the.1964  Civil  Rights  Act. 
The  test  previously  the  subjective  standards,  they  were  not  objective. 
The  applicant  was  required  to  read,  to  write.  The  oral  test  was 
abolished  by  the  1961  act,  The  test  that  was  given  in  February ^  one  a 
month,  that,  were  distributed  to  the  boards,  we  were  undertaking  at 
that  time  to  use  this  test  to  establish  statistical  criteria  to  determine 
what  type  of  test  a  person  with  a  sixth  grade  education  could  rass. 
Those  tests  and  the  validity  of  those  tests  were  destroyed  when  those 
tests  were  subpenaed  into  the  Federal  court  and  made  available  to  all 
the  people  throughout  the  State,  making  it  possible  for  them,  to  memo¬ 
rize  the  questions  and  answers,  which  were  quite  simple. 
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We  believe  moat  sincerely  that  whereas  there  are  some  difficult 
knowledge  questions  on  this  test,  it  does  not  preclude  changing  them 
and  there  has  certainly  been  a  sincere  desire.  We  have  copied  all  of 
them  which  we  feel  were  too  difficult.  We  are  trying  with  the  use 
of  the  hundred  different  selection  to  establish  statistical  data  as  to 
what  constitutes  a  sixth  grade  education. 

I  think  it  is  proper  to  remember  that  there  are  many  who  are  quali¬ 
fied  to  vote  who  have  not  passed  their  Bixth  grade  education,  business 
p-ople,  who  own  their  own  businesses  and  positions  of  responsibility 
;  the  community.  These  people  do  pass  that  test.  I  think  it  would 
be  significant  if  you  had  tacts  and  figures  showing  those  who  with 
fourth  grade  formal  education  can  pass  these  tests.  Six  answers  are 
necessary  to  the  test,  but  as  a  matter  of  fact,  if  they  pass  five,  they 
are  permitted  to  come  back.  They  take  the  test  over  and  over,  as 
often  as  they  like.  There  is  no  exclusion  on  it.  In  the  case  of  dis¬ 
crimination  proven,  there  are  adequate  remedies  of  law.  We  ask  that 
the  Senate  of  the  United  States  do  not  impose  conditions  upon  the 
South  which  is  apt  to  be  divisive  and  act  to  the  detriment  of  all  the 
people. 

Thank  you. 

Mr,  Mizelj..  Mr.  Chairman,  I  want  to  thank  you  and  the  gentlemen 
of  the  committee  for  your  courtesy  and  for  your  privilege  in  allow¬ 
ing  us  to  be  here.  I  hope  the  presentation  may  be  helpful. 

Wethankyou. 

Senator  Ervin.  I  would  wish  to  thank  both  of  you  gentlemen  for 
appearing  here  and  thank  you  particularly  for  agreeing  with  me  in 
the  belief  that  a  State  in  which  only  three-thousandths  of  1  percent  of 
the  people  who  take  the  literacy  test  fail,  iB  not  using  that  literacy 
test  to  deprive  anybody  of  the  right  to  vote. 

Mt.-Mizell.  Yea,sir.  _ 

Senator  Ervin.  We  will  take  a  recess  until  2 :4ft. 

(Whereupon,  at  12:3ft  p.m.,  the  committee  recessed  to  reconvene 
at  2 :45  p.m.,  the  same  day.) 


AFTERNOON  SESSION 


Senator  Ervin.  The  committee  will  come  to  order. 

I  put  in  the  record  and  ask  to  have  it  printed  as  if  delivered  in 

S arson  the  statement  of  T.  Wade  Bruton,  attorney  general  of  North 
arolina,  in  opposition  to  the  bill. 

(Thestatement referred  to  follows:) 

Statement  or  T.  Wade  Bruton,  Attorney  General  or  Nontfl  Carolina 

My  name  la  T\  Wade  Bruton,  and  I  reside  In  Raleigh,  N\C,  I  am  the  duly 
elected  and  Qualified  attorney  general  of  North  Carolina  and  am  now  performing 
the  duties  of  that  office* 

This  statement  la  filed  In  opposition  to  S.  1564,  which  Is  now  pending  before 
the  Committee  on  the  Judiciary  In  the  Senate  of  the  United  States,  the  same 
being  entitled :  "A  bill  to  enforce  the  15th  amendment  to  the  Constitution  of  the 
United  States,"  and  which  proposed  act  recites  that  It  shall  he  known  as  the 
'‘Voting  Rights  Act  of  106&” 

1  am  authorised  to  state  that  Hls  Excellency  Dan  l£.  Moore,  Governor  of  North 
Carol  I  na,  Joins  me  In  opposition  to  this  proposed  act 
It  can  he  easily  demonstrated  that  &  1564  represents  a  determined  effort  on 
tee  part  of  the  Congress  to  take  away  from  the  States  all  power  in  regard  to 


suffrage  if  the  Chief  Executive  of  the  Nation  shall  tell  the  Attorney  General  of 
the  United  States  to  do  so  or  if  the  Attorney  General  of  the  United  States  decides 
to  do  eo  on  hf 8  own  motion. 

The  statement  of  the  Attorney  General  of  the  United  States  does  not  satis* 
factor  fly  reconcile  the  provisions  of  the  lft  th  amendment  with  article  lf  section  2, 
of  the  Constitution,  which,  as  to  the  House  of  Representatives,  provides  that 
“The  electors  in  each  State  shall  have  the  qualification  a  requisite  for  electors 
of  the  most  numerous  branch  of  the  State  legislature"*  and  this  same  provision 
which  appears  In  amendment  XVII  as  to  the  election  of  Senators  of  the  United 
States* 


In  order  to  make  sure  that  the  Federal  Government  would  have  no  right  to 
take  away  the  suffrage  powers  of  the  States  It  was  provided  in  article  I*  section 
4,  of  the  Constitution,  that  “The  times,  places,  and  manner  of  holding  elections 
for  senators  and  representatives  shall  be  prescribed  in  each  State  by  the  legis¬ 
latures  thereof;  hut  the  Congress  may  at  any  time  by  law  make  or  niter  such 
r egula  tlons,  except  as  to  tbe  places  of  choslng  Senators*"  ' 1 

No  contention  is  made  that  the  Congress  does  not  have  the  right  to  regulate 
the  election  of  Federal  officers  but  the  contention  Is  certainly  made  that  the 
Congress  has  no  right  to  interfere  with  purely  State  elections  so  long  as  reason¬ 
able  regulations  are  provided  for  suffrage  eligibility  and  proper  registration  which 
apply  equally  to  all  dtlaens  and  races. 

The  proposed  bill  <8. 1564)  outlaws  a  simple  literacy  test  which  exists  in  this 
State  and  which  has  been  approved  by  the  Supreme  Court  of  the  United  States 
(Lassiter  v*  Nor#  ft  amp  to*  County  Board  of  Elections,  360  U*S.  45,  3  L,  ed.  £d 
1072,  79  8.  CL  085)  wherein  Mr.  Justice  Douglas*  writing  for  the  Court*  said ; 

“The  States  have  long  been  held  to  have  broad  powers  to  determine  the  con¬ 
ditions  under  which  the  right  of  suffrage  may  be  exercised,  Pope  v*  William#, 
193  U*S*  621,  633,  43  L.  ed.  817*  822,  24  S*  CL  573;  Mason  v *  JfJmtttJ,  179  U.S. 
828*  335,  45  L*  ed*  214*  220, 21  B*  CL  128,  absent  of  course*  the  discrimination  which 
the  Constitution  condemns*" 

Mr*  Justice  Douglas,  In  the  above-cited  caae*  refers  to  McPherson  v*  Blacker, 
146  U*S*  1,  39*  86  L,  ed*  869,  878,  13  S*  CL  3,  as  saying  that  the  right  to  vote 
“refers  to  the  right  to  vote  as  established  by  the  laws  and  constitution  of  the 
State*"  It  Is  further  stated  in  this  same  case  that  “A  State  might  conclude  that 
only  those  who  are  literate  should  exercise  the  franchise,”  and  Anally  it  is  stated 
in  this  same  case  that  "North  Carolina  agrees*  Wo  do.  not  *jt  in  judgment  on 
the  wisdom  of  that  policy.  We  cannot  say,  however,  that  it  Is  not  an  allowable 
one  measured  by  constitutional  standards," 

North  Carolina  has  a  simple  literacy  teat*  It  Is  set  forth  in  article  6*  of 
chapter  168  of  the  General  Statutes*  It  excludes  persons  under  21  years  of  age ; 
idiots  and  lunatics ;  persons  who  have  been  convicted  of  cringes  wherein  imprison* 
raent  in  the  State  prison  Is  the  punishment*  The  literacy  test  says :  "Every  per¬ 
son  presenting  himself  for  registration  shall  be  able  to  read  and  write  any 
section  of  the  constitution  of  North  Carolina  in  the  English  language.  It  shall 
be  tbe  duty  of  each  registrar  to  administer  the  provisions  of  this  section*"  Of 


course,  any  statute  can  be  unconstitutionally  administered  but  this  does  not 
authorize  the  Federal  Government  to  take  over  the  functions  of  suffrage*  The 
only  time  that  this  statute  has  not  been  properly  administered  appears  In  the 
case  of  Bwtemore  v.  Bertie  County  Board  of  Bteltione,  254  N*G  398,  where  the 
election  officials  attempted  to  administer  the  literacy  test  by  dictating  or  reading 
the  constitutional  provision*  This  erroneous  application  was  promptly  reversed 
by  the  Supreme  Court  of  North  Carolina  In  the  above-cited  case*  In  fact  tbe 
Attorney  General  of  the  United  States  can  only  refer  to  one  instance  which  re- 
Jateuto  sufficient  time  for  registration  and  such  sufficient  time  was  granted 
by  a  Federal  district  judge*  The  registration  process  does  not  contemplate  the 
sudden  appearance  of  large  number*  of  applicants  but  no  charge  has  been  made 
against  North  Carolina  to  the  effect  that  it  has  refused  to  register  eligible 
Negroes* 

Herein  Is  the  vice  of  S.  1564  for  some  80  or  more  counties  In  North  Carolina 
are  subject  now  to  Federal  registration  because  leas  than  50  percent  of  persons 
of  voUng  age  residing  In  these  counties  were' registered  on  November  1*  1964,  or 
lesa  than  50  percent  voted  in  the  presidential  election  of  November  1964*  Thus 
an  Irrational  and  almost  conclusive  presumption  Is  created  against  these  counties 

although  no  Incidents  of  dlscrJnrin&tory  practices  have  been  shown* 

?4  ^  legislation  of  the  Congress  ‘transposed  into 

a  device  although  it  hag  been  approved  by  the  Supreme  Court  of  the  United 
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States.  The  Attorney  General  of  the  United  States  apparently  thinks  that  the 
Xfith  amendment  is  the  source  of  any  regulation  or  enactment  that  the  Congress 
chooses  to  Impose,  Although  one  may  he  naive  to  cite  decisions  of  the  Supreme 
Court  of  the  United  States,  yet  the  fact  remains  that  In  Unite#  State*  v.  Reese, 
93  U.S.  214+  28  L,  ed.  568,  the  Court  said :  "The  15th  amendment  does  not  confer 
the  right  of  suffrage  upon  anyone*1'  In  Ghtinn  v*  United  States,  238  U*b.  847, 
35  S,  Ct.  926,  59  L.  cd,  1340,  the  Supreme  Court  of  the  United  States  said: 

"Beyond  douht,  the  amendment  (the  15th) .does  not  take  away  from  the  State 
governments  In  a  general  sense  the  power  over  suffrage  which  has  belonged 
to  those  governments  from  the  beginning  and  without  the  possession  of  which 
power  the  whole  fabric  upon  which  the  division  of  State  and  national  authority 
under  the  constitution  and  organization  of  both  governments  rest  would  be 
without  support  and  both  the  authority  of  the  Nation  and  the  State  would  fall 
to  the  ground*  In  fact,  the  very  command  of  the  amendment  recognizes  the 
possession  of  the  general  power  by  the  State,  since  the  amendment  seeks  to 
regulate  its  exercise  as  to  the  particular  subject  with  which  It  deals.11 

If  we  understand  the  testimony  of  the  Attorney  General  of  the  United  States 
he  does  not  rely  upon  the  14tb  amendment,  and,  therefore,  we  do  not  cite  any 
cases,  although  there  are  many,  which  hold  that  the  14th  amendment  did  not 
confer  upon  anyone  the  right  to  vote  and  that  the  privilege  of  voting  la  not 
one  of  the  privileges  and  immunities  of  citizens  of  the  United  States. 

In  conclusion  it  should  he  polo  ted  out  that  this  proposed  bill  attempts  to 
exercise  a  very  dangerous  power.  If  the  office  of  the  President  of  the  United 
States  should  ever  be  occupied  by  a  ruthless  person  seeking  political  power 
at  all  costs  this  act  could  be  converted  into  a  situation  where  such  a  personas 
handpicked  registrars  could  register  his  voters  and  exclude  those  of  any  opponent. 

- - ■  ■  'i 

Attorney  General  of  North  Carolina. 

1  t 

Deputy  Attorney  General. 

Ma^gh  81,  1665. 

Senator  Ervin*  I  also  offer  my  own  statement  analyzing  the  ridicu¬ 
lous  crazy  quilt  created  by  the  triggering  device  used  in  this  bill  and 
showing  how  there  is  no  relationship  between  the  triggering  device  in 
the  States  which  are  excluded  by  the  bill  and  in  the  States  which  are 
included*  I  put  that  in  the  record* 

(The  statement  referred  to  follows :) 

The  Voting  Bill  and  Voting  Statistics 

The  height  of  paradox  is  presented  by  the  formula  proposed  In  the  adminis¬ 
tration's  voting  rights  bill,  S.  1564,  to  establish  the  presumption  that  the  15th 
amendment  had  been  violated.  New  York,  which  uses,  a  literacy  test,  had  74*5 
percent  of  its  citizens  registered,  while  North  Carolina,  which  also  uses  a  literacy 
test  upheld  by  the  Supreme  Court,  had  76  percent  of  its  voters  registered. 
Given  these  facts,  any  reasonable  man  would  think  that  a  voting  bill  designed 
to  secure  the  right  of  citizens  to  register  and  to  vote  would  touch  both  New 
York  and  North  Carolina,  Yet,  Mr,  President,  the  State  of  New  York  is  un¬ 
touched  by  9.  1564,  while  84  counties  In  North  Carolina  are  presumed  guilty  of 
voter  discrimination  under  the  15th  amendment 

Section  3(a)  of  S,  1564  creates  a  presumption  that  any  State  or  political 
subdivision  using  a  literacy  test  has  violated  the  15th  amendment  if  50  percent 
or  leas  of  those  of  voting  age  were  not  registered  on  November  1,  1964*  or  did 
not  vote  in  the  1964  presidential  election.  Volume  12  of  American  Jurispru¬ 
dence  states  that  “*  *  *  facts  may  be  prlma  facie  evidence  of  other  facts  if 
there  Is  a  rational  connection  between  what  is  proof  and  what  Is  to  be  Inferred, 
and  If  the  rule  Is  not  arbitrary."  There  is  no  rational  connection,  however, 
between  the  fact  that  less  than  50  percent  of  the  persons  of  voting  age  In  a  State 
failed  to  vote  and  the  presumption  that  this  low  voting  percentage  la  due  to  a 
violation  of  the  16th  amendment*  Lapk  of  participation  in  elections  Is  brought 
about  by  many  factors :  &  strong  one-party  system,  a  confidence  In  victory,  dls* 
satisfaction  with  both  candidates,  or  A  plain  lack  of  concern.  For  instance, 
under  the  proposed  bill,  a  single  county  In  Maine  would  be  affected.  Yet  as  the 
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Attorney  General  pointed  out,  "A  snowstorm  could  have  kept  the  voters  away 
from  the  polls/* 

I  am  In  favor  of  any  law  that  is  constitutional  and  operates  on  a  fair  basis 
to  end  violations  of  the  15th  amendment,  but  1  think  this  bill  does  not  do  It 
The  absurdity  of  tbe  50  percent  tests  contained  in  sect  ion  3(a)  of  the  bill  Is 
exhibited  by  reference  to  my  own  State. 

Almost  02  percent  of  all  the  North  Carolinians  of  voting  age  voted  in  the  last 
genera!  election.  Had  the  percentage  fallen  below  60  percent,  then  every  one 
of  the  100  counties  in  North  Carolina  would  have  been  subjected  to  the  sane* 
tions  of  this  bill.  Thirty-four  counties  did  vote  less  than  60  percent  In  the  1004 
elections;  therefore,  these  counties  will  be  presumed  to  have  violated  the  15th 
amendment.  It  Is  also  noteworthy,  that  North  Carolina's  literacy  test,  which  is 
a  simple  test  of  reading  and  writing,  has  been  held  constitutional  In  the  case  of 
Lassiter  v.  Northampton  Board  of  meotions  (300  U«S.  46),  New  York  County, 
N.Y.,  which  uses  u  literacy  test,  has  a  population  of  almost  one-half  that  of 
North  Carolina.  The  percentage  of  the  voting  age  population  of  New  York 
County  that  participated  In  the  1964  presidential  election  was  61.3.  What  kind 
of  logic  would  accuse  Hyde  County,  N,G„  which  voted  49.7  percent  of  Its  voting 
age  population,  of  violating  the  I6th  amendment,  but  leave  New  York  County 
untouched? 

In  the  District  of  Columbia  during  tbe  last  election  only  88.4  percent  of  the 
residents  voted,  and  only  42.6  percent  were  registered.  This  resulted  despite 
the  fact  that  the  Constitution  had  been  amended  to  permit  District  residents 
to  vote  tu  presidential  elections  and  &  strong  drive  had  been  made  to  increase 
voter  registration.  Special  registration  booths  were  established  and  kept  open 
evenings  nad  weekends  to  facilitate  voter  registration.  In  tbe  District  there  Is 
no  literacy  test,  and  the  only  requirement  for  registration  Is  that  the  applicant 
be  21  years  or  older  and  have  resided  In  the  District  for  at  least  a  year.  Yet, 
If  the  District  had  a  literacy  test,  the  bill  would  condemn  District  officials  for 
discrimination  on  the  basis  of  race  or  color. 

These  voting  figures  strongly  Indicate  that  considerations— other  than  dis¬ 
crimination — may  cause  low  voting  statistics.  In  short,  voting  statistics  alone 
do  not  demonstrate  that  the  16h  amendment  has  been  violated  by  use  of  a 
literacy  test 

Florida  has  no  literacy  tests ;  there,  In  1964,  52.7  percent  of  the  voting  age 
population  voted.  In  five  Florida  counties  the  voting  percentage  was  less  than 
50  percent  In  one  Florida  county,  only  86.6  percent  voted — a  smaller  per¬ 
centage  than  that  for  any  North  Carolina  county*  Yet  34  of  North  Carolina's 
counties  are  covered  by  this  bill  whereas  no  Florida  county  Is  Covered. 

Arkansas  has  no  literacy  tests,  but  In  1964  only  49.9  percent  of  the  voting  age 
population  voted.  It  would  not  be  covered  by  this  bill  but  North  Carolina  which 
voted  51.8  percent  of  Its  voting  age  population  wduld  be. 

Kentucky  has  no  literacy  test  and  In  the  last  election  52,9  percent  of  the  rest* 
dents  voted.  In  18  counties,  however,  less  than  59  percent  voted,  Kentucky, 
like  Arkansas,  would  not  be  covered  by  this  bill ;  neither  would  any  of  tbe  18 
counties  which  voted  less  than  half  of  their  voting  age  population. 

Maryland  has  no  literacy  test,  and  while  the  State  achieved  a  statewide  per¬ 
centage  of  56  percent,  there  were  three  counties  where  less  than  66  percent  voted 
but  these  counties  are  covered  by  the  bill. 

The  absurdity  of  using  percentages  Is  further  illustrated  by  comparing  North 
Carolina,  which  has  a  literacy  test,  with  its  neighbor  Tennessee  which  does  not 
have  a  literacy  test.  North  Carolina's  voting  percentage  was  61.8  percent 
while  the  voting  percentage  of  Tennessee  was  51,1  percent  or  slightly  lower. 
In  North  Carolina,  34  out  of  100  counttles  had  a  percentage  of  less  than  50  per¬ 
cent  ;  In  Tennessee,  22  out  of  95  counties  had  a  voting  percentage  of  less  than 
50  percent/  Was  it  literacy  tests  that  caused  the  low  percentage,  or  Just  the 
general  apathy  of  voters,  both  white  and  Negro?  Can  It  be  demonstrated  by 
any  law  or  logic  that  North  Carolina  3s  guilty  of  discrimination  under  the  15th 
amendment,  while  Tennessee  Is  not,  simply  because  the  latter  does  not  have  a 
literacy  test? 

In  Louisiana,  to  take  another  example,  47.8  percent  of  the  people  voted;  in 
Texas  only  44.4  percent  voted.  Under  /the  proposed  bill,  these  statistics  would 
be  used  to  justify  the  conclusion  that  there  were  violations  of  the  15th  amendment 
lh  Louisiana,  but  none  fn  the  State  of  Texas. 
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According  to  the  bill,  34  counties  in  North  Carolina  hare  been  violating  the 
lBth  amendment  There  are  137  counties  in  Texas  which  voted  lew  than  00 
percent*  but  these  counties  are  not  covered  by  the  bill*  The  State  of  Texas,  which 
voted  44  percent,  is  deemed  not  to  be  guilty  of  violating  the  15tb  amendment 
simply  because  It  had  no  literacy  teat.  Nineteen  of  North  Carotirik'g  condemned 
counties  actually  had  a  higher  voting  percentage  than  the  “guiltless*  State  of 
Texas.  The  State  of  North  Carolina  voted  over  BO  percent  and  yet  one-third 
of  the  State  is  deemed  to  have  violated  the  15U*  amendment  simply  because  it 
does  have  a  literacy  teat,  which  has  been  held  constitutional  by  the  U.S*  Supreme 
Court 

According  to  statistics  submitted  by  the  Attorney  General,  75  percent  of  the 
voting  ago  population  in  North  Carolina  is  registered.  This  is  a  greater  per¬ 
centage  than  in  at  least  13  States  not  covered  by  the  bill. 


State 

-  R«i littered 
vo  fere 
(percent) 

JSftotc—ConttupM 

RqpftHrpi 

voter* 

(percent) 

Arizona - 

T..,r  JLn _ 

_ 66 

Michigan - 

_ - _ 72 

Arkansas - 

. 

- T  to 

Nevada - - 

_ ..  67 

California _ 

_ 

_ 76 

New  York..—— _ - _ 

_ TAB 

Florida - — 

r_,  T  — 

_ 54 

Oregon^ - . - - 

- 75 

Hawaii _ 

_ „ _ 

_ 60.6 

Tennessee _ 

™ - 72.7 

Kentucky—™ 

r_  ,L _ ^  _ _ 

_ _ 51 

Texas.. - * _ 

— .....  56.3 

Maryland.,- — - 

- - 

_ 70*6 

And  yet,  one-third  of  the  State  of  North  Carolina,  through  the  Illogical  Inferences 
sanctioned  and  compelled  by  section  3(a)  of  the  voting  bill,  are  singled  out  by 
the  Congress  and  pronounced  guilty  of  violating  the  15th  amendment. 

In  view  of  these  facts,  it  becomes  clear,  that  the  criteria  developed  under  the 
administration's  bill  for  determining  violations  of  the  15th  amendment  are  illogi¬ 
cal,  discriminatory,  and  represent  a  vivid  example  of  hurried  draftsmanship. 

It  would  be  well  for  our  country  if  those  who  advocate  this  hasty  legislation 
would  pause  and  ponder  these  words  of  Mr*  Justice  Davis,  speaking  for  the 
Comt  in  B&  parte  if  ilHgatt: 

“The  Constitution  of  the  United  States  Is  a  law  for  rulers  and  people*  equally 
In  war  and  in  peace,  and  covers  with  the  shield  of  Its  protection  all  classes  of 
men,  at  all  times,  and  under  all  circumstances.  No  doctrine,  Involving  more 
pernicious  consequences,  was  ever  Invented  by  the  wit  of  man  than  that  any  of 
Its  provisions  can  be  suspended  during  any  of  the  great  exigencies  of  government-'* 

Senator  Ervin,  I  should  like  to  make  this  statement  for  myself  as  a 
witness*  and  r  shall  be  glad  to  be  cross  examined  by  anyone.  .  , 
The  1960 census  shows  that  North  Carolina  has  a  t  otal  white  popula- 
tion  of  3?399,286,  a  total  nonwhite  population  of  1,166,870.  . # 

Of  this  nonwhite  population,  1,116,021  is  Negro,  and  while  it  may 
be  surprising  to  some  people  not  familiar  with  North  Carolina,  the 
bulk  of  the  other  40,349  nonwhite  is  Indian.  North  Carolina  ranks 
fourth,  incidentally,  in  Indian  population  in  the  States  of  the  Union. 

Senator  Hart.  Mr.  Chairman,  even  if  I  were  free  to  remain,  I  would 
not  presume  to  cross-examine  you.  But  I  must  make  my  apologies. 
I  think  that  the  reader  of  the  record  from  this  point  on  will  be  listening 
to  a  man  who  has  served  with  distinction  for  many  years  as  a  trial 
judge,  as  an  appellate  court  judge,  preceded  by  many  years  as  a  prac¬ 
ticing  lawyer,  and  is  serving  now  as  a  Senator.  It  will  be  interesting 
to  see  how  a  really  qualified  witness  will  sound  in  the  record. 

Senator  Ervin.  I  appreciate  the  kind  remarks  of  the  Senator  from 
Michigan,  and  I  understand  why  any  Senator  iB  impelled  to  leave  a 
oommitt.ee,  because  most  of  us  have  three  or  four  committees  going 
on  at  the  same  time.  /  ' ' 
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The  first  thing  I  would  like  to  point  out  is  that  there  are  100  counties 
in  North  Carolina,  and  according  to  the  reports  of  the  Civil  Bights 
Commission,  complaints  have  been  received  from  only  5'  of  those 
counties  since  the  passage  of  the  Civil  Bights  Act  of  1957,  of  alleged 
denials  of  voting  rights  on  the  basis  of  race  or  color. 

The  total  number  of  these  complaints  has  been  36 ;  17  of  them  were 
received  in  1959,  which  means  that  they  could  not  have  arisen  earlier 
than  1956.  This  is  true  because  North  Carolina  has  had  no  registra¬ 
tion  and  no  election  in  the  year  1959.  North  Carolina  holds  its  elec¬ 
tions  in  even  years  and  does  npt  register  voters  except  during  a  period 
of  about  1  month  before  the  primary,  which  comes  on  the  last  Satur¬ 
day  of  May  in  each  year,  ana  about  a  month  before  the  general  elec¬ 
tion,  which  comes  on  the  first  Tuesday  in  November  of  each  year.  So 
at  least  17  of  these  complaints  arose  at  least  7-years  ago. 

The  Civil  Rights  Act  of  1957  provides  for  the  receipt  by  the  Civil 
Rights  Commission  and  by  the  State  advisory  committees  of  com¬ 
plaints  in  writing  and  wider  oath  from  any  persons  who  claim  they 
nave  been  wrongfully  denied  the  right  to  register  to  vote  on  account 
of  race  or  color.  ... 

North  Carolina  has  a  State  advisory  committee  which  is  charged 
with  the  duty  to  investigate  conditions  in  North  Carolina  and  to  make 
reports  on  such  conditions  in  this  field  to  the  TT-S.  Commission  on  Civil 
Rights.  This  committee  was  composed  of  Mr.  J.  McNeill  Smith  of 
Greensboro,  I~  %  as  chairman,  who  is  an  extremely  able  lawyer ;  A.  T. 
Spaulding  of  iirham,  N.C.,  vice  chairman.  , 

Incidentally,  Mr,  Spaulding  is  a  Negro  and  is  the  president  of  the 
largest  insurance  company  owned  ana  operated  by  members  of  the 
Negro  race.  The  principal  office,  or  Home  office,  of  his  company  is  in 
Durham,' N.C.  ;Its  name  is  the  North  Carolina'  Mutual  Lif*»  Insur¬ 
ance  Co. 

The  secretary  is  Mrs.  Margaret  & 'Vogt  of'  Wilson,^  N.C.,  who  is 
secretary ;  Millard  Barbee  of  Durham,  Nib,  who  is  the  president  of 
the  AFv-CIO  in  North  Carolina;  Paul  R.  Ervin,  an  attorney  at  law 
of  Charlotte,  N.C.  > 

I  wish  to  acquit  Paul  of  any  charge  of  any  relationship  to  myself, 
notwithstanding  the  fact  that  I  would  be  proud  to  be  related  to  him 
and  notwithstanding  the  fact  that  he  spells  his  surname  exactly  like 
I  do.  X  held  court  over  a  period  bf  7  years  in  the  county  in  which  he 

fractices  law;,  and  he  has  had  cases  before  me  and  many  cases  in  which 
was  superior  court  judge.  I  know  ho  mah-wholi&s  a  greater,  capac¬ 
ity  for  objectivB  viewing  of  any  problem  and  who  has  a  higher  degree 
or  intellectual  integrity  than  he  has.  > 

Another  member  of  the  committee  was  Hector  MacLean  of  Lum- 
berton,  N.C.,  who  is  a  banker  and  is  son  of  a  former  Governor  of 
North  Carolina. 

Another  member  of  the  commission  is  Conrad  O.  Pearson,  an  at¬ 
torney  at  law  of  DurhanvN.C.,  who  is  a  Negro  lawyer  of  excellent 
character  and  ability.  , 

Another  member  of  the  committee  was  William  L.  Thorp,  Jr.,  of 
Body  Mount,  N.C.  He  is  an  attorney  at  law,  and  incidentally,  the 
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son  of  a  college  mate  of  mine  and  one  of  the  brightest  young  lawyers 
in  the  State. 

Another  member  is  Curtiss  Todd  6f  Winston-Salem  and  Marion  A. 
W right,  to  complete  the  membership  of  this  committee. 

This  committee  is  located  throughout  the  State  so  that  every  area 
of  the  State  is  represented — oast,  west,  and  Piedmont,  the  three  great 
sections  of  our  State,  ;  # 

This  committee,  over  a  period  of  several  years,  conducted  hearings 
throughout  the  State  for  the  purpose  of  receiving  complaints  from 
any  person  who  claimed  that  ne  had  been  denied^  the  right  to  vote 
on  account  of  race  or  color.  According  to  page  451  of  the  U.S.  Civil 
Rights  Commission  report  entitled  “The  50  states  Report,”  published 
in  1961,  they  held  hearings  in  New  Bern,  Greenville,  Rocky  Mount,  and 
Fayetteville  in  the  eastern  part  of  the  State. 

Incidentally,  New  Bern  is  the  county  seat  of  Craven  County,  one 
of  the  counties  that  is  bring  deprived  of  its  constitutional  preroga¬ 
tives  under  this  bill,  and  Greenville  is  the  county  seat  of  Pitt  County, 
another  one  of  these  counties.  Fayetteville  is  the  county  seat  of 
Cumberland  County  which  is  also  one  of  the  84  counties.  1 
Rocky  Mount  is  situated  right  in  the  area  of  others  of  these  34 
counties.  -  " '  ^ 

Then  hearings  were  held  in  Raleigh,  Durham,  Greensboro,  Winston- 
Salem,  and  Charlotte,  the  chief  cities  of  the  Piedmont,  which  is  the 
middle  area  of  North  Carolina,  Hearings  were  also  held  at  Ashe¬ 
ville,  which  is  in  the  western  part  of  the  State. 

The  hearings  were  held  at  these  places  over  a  period  of  several 
years,  and  the  times  and  places  were  announced  in  the  papers  and  the 
press  of  North  Carolina.  Notice  was  given  that  anyone  who  had  any 
complaint  that  he  had  been  denied  the  right  to  rote  in  violation  of  the 
16th  amendment  was  invited  to  come  and  be  present  and  present  his 
claim  td  them.  '  ' ' 

In  'addition- to  'this:  public  notice  was  given  that  any  citizen  of 
North  Carolina  who  claimed- he  had  been  denied  the  right  to  vote  in 
violation  of  the  15th  amendment  couldpresent  his  claim Individually 
to  any  member  of  the  North  Carolina  State  Advisory  Commission. 

Now,  I  mentioned  the  fact  that  the  record  shows  that  only  a  total 
of  86  complaints  of  deprivations  of  voting  righto  were  received  from 
the  1,156,870  nonwhites  in  North  Carolina.  So  far  as  I  know,  only 
one  of  these  claims  was  ever  litigated  in  court,  that  Was  a  case  from 
Bertie  County,  entitled  “Baseniiore  v.  the  Board  of  Elections  of  Bertie 
County."  It  was  held- by  the  North  Carolina  Supreme  Court  in  that 
case  that  the  registrar  in  Bertie  County  had  committed  an  error  of 
law  in  permitting  a  person  to  copy  a  section  of  the  North  Carolina  law 
from  dictation.  They  found  that  under  the' North  Carolina  literacy 
test,  a  person  is  entitled  to  have  the  Constitution  laid  beside  him  where 
ho  can  read  it  and  copy  it.  - 

I  have  also  noted  the  fact  that  17  of  these  86  cases  had  to  originate 
at  least  as  early  us  1958.  The  other  originated  in  1960. 

I  want  to  make  an  additional  statement  on  the  location  of  the  cities 
where  these -hearings  were  held.  <  • 
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Half  of  Rocky  Mount  is  in  Edgecombe  County  and  the  other  half 
is  in  Nash  County,  Edgecombe  County  is  1  of  these  34  counties. 

I  would  like  to  call  attention  to  the  fact  that  at  page  451  of  the  same 
publication  of  the  U.S.  Civil  Eights  Commission  it  states  this :  “To 
date,  the  committee  has  received  sworn  written  statements  from  5  of 
the  100  counties  of  the  State.”  Those  complaints  were  among  the  30 
that  I  -have  mentioned. 

X  would  call  attention  to  another  publication  of  their  Civil  Eights 
Commission  entitled  “Equal  Protection  of  the  Laws  of  North  Caro¬ 
lina,”  which  covers  the  period  1059-62.  On  page  19,  it  states,  and  I 
quote :  “In  the  more  than  3  years  that  this  committee  has  'been  in  ex¬ 
istence,  there  have  been  no  such  complaints” — that  is,  complaints  of 
denials  of  voting  rights — ,lon  the  'basis  of  race  from  any  of  the  other 
95  counties  of  the  State.” 

Now,  nine  of  these  complaints  came  from  Franklin  County.  While 
the  record  does  not  so  state,  it  indicates  that  all  of  them  came  from 
one  precinct  and  involved  the  action  of  one  registrar.  These  com- 

Jlaints  all  originated  in  1960  in  connection  with  the  May  primary. 

'our  of  the  other  complaints  came  from  Greene  County,  one  of  them 
being  at  least  as  far  hack  in  origin  as  1959.  Three  of  these  complaints 
in  Greene  County  originated  in  connection  with  registration  for  the 
May  primary  of  1960,  and  involved  the  same  registrar  in  that  county. 

Seven  complaints  were  received  from  the  third  county,  Bertie 
County,  by  the  North  Carolina  Advisory  Committee  on  May  20, 1960. 
These  originated  apparently  in  three  different  precincts.  One  of  them 
gave  rise  to  this  case,  Basemoi'e  v.  I  he  Bertie  Comfy  Board  of  Elee - 
turns,  which  is  reported  in  “254,  North  Carolina  Supreme  Court  Re¬ 
ports,”  page  898. 

Ten  of  these  complaints  originated  in  1959  in  Halifax  County,  and 
the  evidence  given  by  the  Attorney  General,  as  well  as  a  copy  of  the 
opinion  in  the  case  by  the  US.  District  Court  of  the  Eastern  District 
of  North  Carolina  shows  that  all  objections  arising  in  Halifax  County 
were  corrected  within  about  12  days  after  the  filing  of  the  suit.  The 
suit  was  dismissed  on  the  ground  that  there  was  no  occasion  for  it  to 
be  prosecuted  further. 

The  fifth  county  where  complaints  were  received  was  Northampton 
County.  All  of  these  complaints  were  received  in  1959  and  they  total 
six  in  number.  .  ■ 

North  Carolina  has  approximately  2,200.preeincts  and  in  each  of 
these  precincts  there  is  one  registrar  who  passes  on  the  qualifications 
for  voters. 


The  registrar  in  the  present  setup  is  a  member  of  the  Democratic 
Party. 

Then  there  are  two  judges,  one  a  Republican  and  one  a  Democrat. 
But  the  judges  have  nothing  to  do  with  passing  on  registration. 

^  So  it  would  appear,  that  qut  of  the  2,200  registrars  in  North  Carolina 
since  the  creation  of  the  U.S.  Civil  Eights  Commission  in  1957,  not 
more  than  approximately  7  registrars  out  of  2,200  have  been  charged 
with  denying  any  person  the  right  to  vote  on  account  of  race  or  color. 
Whether  these  complaints  were  justified  in  any  of  these  cases  except 
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the  Basemore  case  is  not  clear,  because  there  was  no  adjudication  made 
with  respect  to  them. 

But  I  submit  that  no  State  that  has  2,200  election  offioials  should  be 
deprived  of  this  constitutional  right  to  use  the  literacy  test  in  determin¬ 
ing  the  qualifications  for  voters,  because  possibly  6  or  7  or  8  election 
officials  out  of  2,200  may  not  have  exercised  good  judgment  in  admin¬ 
istering  a  literacy  test.  . 

I  consider  this  a  punishment  for  supposed  guilt  upon  an  awful  lot  ox 
innocent  people. . 

I  want  to  call  attention  to  some  registration  figures  for  1960 j  during 
the  1960  general  election,  210,450  nonwhites  were  registered  to  vote, 
according  to  figures  supplied  by.  the  U.S.  Civil  Eights  Commission  as 
appears  from  page  454  of  their  publication  entitled  “The  50  States 
Benoit.” 

On  that  same  page  is  a  mathematical  or  typographical  error  stating 
that  these  210,450  nonwhites  who  were  duly  registered  amounted  to 
only  31.2  percent  of  the  nonwhites  of  voting  age.  That  should  be  38.2 
percent,  as  appears  from  anybody’s  arithmetic  and  also  as  appears  in 
another  publication  of  the  U.S.  Civil  Rights  Commission.  The  calcu¬ 
lation  appears  correctly  as  38.2  percent  on  page  283  of  the  publication 
of  the  Civil  Eights  Commission  entitled  “Voting  1961,  XJ.S.  Commis¬ 
sion  on  Civil  Eights  Report.”  . 

Now,  at  that  time,  the  total  number  of  nonwhites  in  North  Carolina 
of  voting  age.  as  shown  upon  the  same  page  of  the  last  publication,  was 
550,929,  of  whom  210,450  or  38.2  percent,  were  Registered. 

So  much  for  the  1960  figures. 

I  pointed  out  this  morning  that  according  to  the  publication  of  the 
U.S.  Civil  Eights  Commission  entitled  “The  50  States  Report,”  which 
boars  the  date  of  1961,  a  total  of  239,687  new  names  were  added  to  the 
registration  books  of  North  Carolina  in  1960,  and  of  that  number 
208,672  were  whites  and  31,015  were  nonwhites. 

I  alto  called  attention  this  morning  to  the  fact  that  mi  page  473  of 
the  same>publication,  it  appears  that  759  people  who  applied  for  regis¬ 
tration  in  North  Carolina  were  denied  registration  on  the  ground  toot 

l^hat  this  means  in  very  simple  language  is  that  the  following  per¬ 
centage  of  all  people  in  North  Carolina  applying  for  registration,  both 
white  and  nonwhite,  during  1960  passed  the  literacy  test;  99.-— and  I 
am  going  to  give  you  a  lot  of  figures  beyond  the  decimal  point — 
99.99684. 

To  my  mind,  as  3  said  this  morning,  it  is  Hke  ueing  an  atomic  bomb 
to  get  nd  of  one  mouse  to  say  that  you  are  going  to  abolish  literacy 
tests  in  a  State  where  99.99684  percent  of  the  people  passed  the  literacy 
test.  Certainly  on  that  kind  of  a  basis  no  rational  man  can  honestly 
contend  that  those  figures  show  that  the  literacy  test  is  being  used  to 
deny  people  the  right  to  register  to  vote  on  account  of  race  or  color. 

Now,  to  put  this  thing  in  reverse,  the  figurto  of  the  Civil  Rights  Com¬ 
mission  itself  show  that  during  1960,  this  percentage  of  people,  whites 
and  nonwhites  both,  applying  for  registration,  failed  the  test; 
0.000316.  That  means  that  only  three-thousandths  of  1  percent  of  the 
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people  in  North  Carolina*  both  white  arid  nonwhite,  who  applied  for 
registration  in  1960  failed  to  pass  the  literacy  test. 

Now,  I  want  to  show  some  other  figures  about  1964*  I  cannot  get 
official  figures;  they  are  not  available.  But  I  have  been  supplied  oy 
the  Civil  Rights  Commission  with  certain  figures  which  are  based  on 
compilations  made  by  the  voter  education  project  of  the  Southern  Re* 
gional  Council* 

As  I  understand  it,  the  Southern  Regional  Council  is  financed  by 
the  Ford  Foundation  and  it  certainly  is  not  engaged  inpicturing  con¬ 
ditions  in  Southern  States  any  better  than  they  are*  There  are  some 
vety  interesting  things  in  this  connection. 

In  1960,  as  I  pointed  out*  38*2  percent  of  the  lionwhites  in  North 
Carolina  were  registered*  The  figures  for  1964  show  that  that  had  in- 
creased  from  38.2  to  46.8  percent.  The  number  had  increased  from 
1960  to  1964  by  approximately  88,000^  because  253,000  nonwhitea  of 
voting  age  in  North  Carolina  were  registered  in  1964.  That  is  a  very 
substantial  figure  and  a  very  substantial  increase,  because  the  total 
number  of  nonwhites  of  voting  age  in  North  Carolina,  according  to 
the'1960  census  was  only  550,929. 

' f  Now,  I  want  to  address  myself  very  briefly  as  far  as  I  can  to  some  of 
these  counties  that  were  charged  with  discrimination.  In  fact,  no 
discrimination  has  been  proved  in  any  case,  even  in  the  BaaemoH  case, 
because  that  was  based  upon  misinterpretation  of  a  law  by  the  rtigifr 
trar.  Tftiis  far,  I  have  been  relying  on  figures  su  pplied  by_  thd  Civil 
Bights  Commission.  I  do  not  think  it  is  infallible,  because  in  its  pub- 
lication  for  1963,  called  “Civil  Rights  ”  at  page  80,  it  is  stated  that 
there  were  100  counties  in  the  United  States  where  denials  of  voting 
rights  were  indicated.  Then  they  said  oh  page  84  of  that  same  pub¬ 
lication  that  7  of  these  100  counties  tvere  in  North  Carolina.  They 
added  this,  however : 

The  most  recent  figures  available  for  these  seven  counties  Indicated  a  marked 
increase  In  Negro  registration. 


I  think  that  is  bound  to  be  a  mistake  as  to  one  of  them.  On  page  35, 
it  lists  among  those  seven  North  Carolina  counties  the  county  of 
Graham.  That  is  a  county  that  is  cited  as  having  discrimination 
against  persons  in  voting  on  account  of  race  or  color.  The  county  or 
Graham,  according  to  information  supplied  me,  haenot  a  single  Negro 
resident  in  the  entire  comity.  Certainly  it  could  not  be  discriminating 
against  people  who  did  not  exist  within  the  borders  of  this  county. 

Now,  at  that  time,  Bertie  County  was  included  in  that  report  because 
of  these  complaints,  and  also  because  it  had  allegedly  only  713  Negroes 
registered.  The  latest  figures  which  I  have  jU3t  obtained  from  the 
Board  of  Elections  of  Bertie  County  show  that  number,  has  doubled 
in  4  years.  Theire  are  now  1,434  Negroep  registered  to  vote  in  Bertie 
County.  To  my  mind  this  is  a  very  substantial  increase,. 

Hertford  County  wasonePf  the  counties  include^  in  the  seven  listed 
in  this  publication  as  counties  where  there  were  indications  of  the 
denial  to  vpte  on  the  basis.of  race  or  color.  So  far  ap  I  can  ascertain, 
that  is  based  solely  upon  thp  percentage.  of  Negroes  voting  and  not 
upon  the  actual  complaints  ofmvesMgatiohs.  ' 
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Another  one  of  these  counties  that  is  listed  by  the  Civil  Rights  Com¬ 
mission  as  being  a  county  where  discrimination  was  indicated-^-not 
proved,  but  indicated— was  Green  County,  where  3$5  Negroes  were 
registered  in  I960-  Now  their  number  has  risen  to  622*  ^ 

Another  one  of  these  counties  was  Halifax  County,  the  one  that  was 
involved  in  the  lawsuit,  in  1962, 

These  figures  I  have  given  you  are  for  1962  rather  than  1960- 

In  1962,  there  were  19,064  Negroes  registered,  or  14,8  percent  of 
those  of  voting  age  in  Halifax  County,  By  2  years  later— that  is,  in 
1964, 3,644  Negroes  were  registered,  amounting  to  26,8  percent,  which 
is  a  yei7  substantial  increase. 

I  do  not  have  the  figures  for  Hertford  County,  but  I  have  been  in* 
formed  that  there  are  no  impediments  whatever  offered  to  Negroes  to 
registeped  in  Hertford  County,  In  fact,  I  have  been  fumisbwT  with  a 
newspaper  from  Hertford  County  which  has  an  article  to  that  effect. 

I  am  sorry,  I  do  not  have  these  figures  from  these  other  counties, 
I  have  requested  all  of  the  county  election  boards  in  North  Carolina 
to  furnish  me  information  concerning  their  cohnty  regarding  the 
number  of  persons  voting  in  the  November  1964  election,  the  number 
of  whites  and  Negroes  registered,  the  number  of  years  records  have 
been  kept  on  literacy  tests,  the  number  of  Negroes  who  passed  and 
failed  tnfc  State  literacy  tests  arid  the  nhmbef  of  whites  who  passed 
and  failed  the  State  literacy  tests, !  Because  of  time  restrictions  placed 
on  S*  1664  by  the  Senate,  I  have  not  been  able  to  receive  replies  from 
all  North  Carolina  counties.  However*  I  have  GO  replies,  including 
thos§  from  19  of  the >  84  counties  which  would  be  Included  under  th6 
administration’s  voting  rights  billv  These  official  statistics  indicate 
that  the  number  of  Negroes  who  failed  North  Carolina’s  literacy  test 
and  the  number  of  whites  who  failed  this  test  were  approximately  the 
same  in  most  cases.  For  example,  in  6  of  the  60"  colititie&  reporting; 
no  Negroes  failed  the  test,  and  in  7  of  the  counties,  no  whites  fail™ 
fittest' , ,  I 

Additional  statistics  point  out  that  the  number  of  Negroes  who 
passed  the  literacy  test  was  high  in  relation  to  the  number  who  failed. 

Also,  the^e  general  observations  held  true  for  the  19  counties  that 
reported  out  of  the  34  that  would  be  covered  by  the  bill*  In  other 
words,  fchefe  is  no  statistical  evidence  from  these  official  records  that 
indicated  there  was  any  systematic  discrimination  by  election  offi¬ 
cials  in  North  Carolina. 

These  official  statistics  disagree  with  those  reported  weekly  in  the 
Congressional  Quarterly  and  indicate  tiiat  even  an  invariably  accurate 
source  such  the  Congressional  Quarterly  may  be  in  error.  In  9 
of  the  North  Carolina  counties  which  would  be  affected  by  S,  1564, 
the  March  19  edition  of  the  Congressional  Quarterly  inaccurately  re¬ 
ported  the  total  number  of  persons  who  voted  in  the  1964  presidential 
election.  In  every  cast  except  two,  the  erroneous  figure  reported  by 
the  Congressional  Quarterly  was  less  than  that  reported  by  the  county 
election  officials. 
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I  would  like  to  inBert  at  this  point  the  statistical  data  based  upon 
information  furnished  to  me  by  the  county  boards  of  election  of  these 
various  counties, 

(The document  referred  to  follows:) 

The  Report  or  50  Noma  Carolina  Counties  on  Voting  and  Lotbaot  Test 

Statistics 

I  have  requested  alt  of  the  county  election  boards  In  North  Carolina  to  furnish 
me  Information  concerning  their  county  regarding  the  number  of  persons  voting 
in  the  November  1064  general  election,  the  number  of  whites  and  Negroes  regis¬ 
tered,  the  number  of  years  records  have  been  kept  on  literacy  tests,  the  number  of 
Negroes  who  passed  and  failed  the  State's  literacy  test,  and  the  number  of  whites 
who  passed  and  failed  the  State's  literacy  test.  Because  of  the  time  restrictions 
placed  on  S.  1564  by  the  Senate,  I  have  not  been  able  to  receive  replies  from  all 
North  Carolina  counties*  However,  I  have  received  50  replies,  including  those 
from  16  of  the  34  counties  which  would  be  Included  under  the  administration's 
voting  rights  bill* 

These  official  statistics  Indicate  that  the  number  of  Negroes  who  failed  North 
Carolina’s  literacy  test  and  the  number  of  whites  who  failed  this  test  were 
approximately  the  same  in  most  cases;  For  example,  in  12  of  the  50  counties 
that  reported,  no  Negroes  failed  the  test  and  In  11  of  the  Counties,  no  whites 
failed  the  test.  Additionally,  these  statistics  point  out  that  the  number  of  Negroes 
that  passed  the  literacy  test  was  high  in  relation  to  the  number  that  failed* 
Also,  these  general  observations  held  true  for  the  16  counties  that  reported  out 
of  the  34  which  wlU  be  covered  by  tfae  voting  bilL  In  other  words,  there  Is  no 
statistical  evidence  from  these  official  records  that  indicate  there  was  any  sys¬ 
tematic  discrimination  by  election  officials  in  North  Carolina* 

These  official  statistics  disagree  with  those  reported  recently  In  the  Congres¬ 
sional  Quarterly,  and  indicate  that  even  an  invariably  respectable  source  such  as 
the  Congressional  Quarterly  may  be  In  error.  A  comparison  will  show  that  in 
9  of  the  34  North  Carolina  counties  which  would  be  affected  by  S.  1564,  the 
March  19  edition  of  the  Congressional  Quarterly  inaccurately  reported  the  total 
number  of  persons  who  voted  in  the  1964  Presidential  ejection.  In  every  case 
except  two,  the  erroneous  figure  was  reported  in  the  Quarterly  was  less  than 
the  figure  reported  by  the  county  election  officials. 
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Senator  Ervin.  There  is  an  old  expression  that  “Figures  do  not  lie, 
but  liars  figure.'’  This  hearing  has  proved  not  only  that,  but  that 
figures  do  lie.  The  figures  supplied  me  by  the  Civil  Rights  Commis¬ 
sion  for  1964  are  very  interesting  figures.  For  example,  in  Alamance 
County,  which  is  the  county  where  my  colleague,  Senator  Jordan,  lives, 
69.7  percent  of  all  the  nonwhites  are  registered.  I  think  that  registra¬ 
tion  would  probably  compare  favorably  with  virtually  any  registra¬ 
tion  throughout  the  United  States. 

But  here  is  a  queer  thing.  Buncombe  County,  where  Asheville  is 
located,  and  where  hearings  were  held,  has  a  white  population  of 
voting  age  of  72,249,  and  a  nonwhite  population  of  voting  age  of  8,510. 
Only  28,894  of  the  white  are  registered,  whereas  5,695  of  the  non  whites 
are  registered.  In  other  words,  in  Buncombe  County,  N.C.,  according 
to  figures  supplied  me  for  1964  by  the  TT.S.  Civil  Rights  Commission, 
only  39.9  percent  of  the  whites  of  voting  age  are  registered,  whereas 
66.9  percent  of  the  nonwhites  of  voting  age  are  registered. 

Row,  if  you  take  the  reasoning  of  those  who  support  the  adminis¬ 
tration  bill,  you  would  say  that  would  establish  beyond  all  question 
that  in.  Buncombe  County,  N.C.,  the  election  officials  are  discriminating 
against  whites  and  in  favor  of  nonwhites.  This  proves  that  when  you 
take  figures  you  can  prove  anything  with  them. 

Nowj  here  is  another  county  in  North  Carolina,  Forsythe  County; 
which  is  where  Winston-Salem  is  located,  and  the  center  of  the  great 
R.  J,  Reynolds  Tobacco  Co.,  which  employs  thousands  of  Negroes. 
The  white  registration  is  76.6  percent,  and  the  non  white  is  40.1  per¬ 
cent. 

In  Buford  County,  N.C.,  61.6  percent  of  the  nonwhite  adults  are 
registered,  as  compared  with  78.4  percent  of  the  whites. 

In  Mecklenburg  County,  N.C.,  whose  county  seat  is  Charlotte,  58.8 
percent  of  the  adult  whites  are  registered  and  44.6  percent  of  the  adult 
nonwhites  are  registered. 

Here  is  a  veiy Interesting  figure.  The  State  capital  of  North  Caro¬ 
lina  hi  located  in  Raleigh,  N.C.  If  the  State  of  North  Carolina  were 
engaged  in  discrimination,  it  certainly  seems  it  ought  to  be  reflected  in 
the  figures  for  the  county  where  the  State  capital  is  located.  The  white 
population  of  Wake  County  is  76,799  ;  the  nonwhite  is  22,856— that  is, 
l  am  talking  about  people  of  voting  age.  The  number  of  whites  regis¬ 
tered  is  43,869,  the  number  of  non  whites  is  1$,580,  And  this  means  that 
57.1  percent  of  the  whites  are  registered  and  55.1  percent  of  the  non¬ 
whites  are  registered. 

I  have  already  pointed  out  that  46.8  percent  of  all  the  nonwhites  in 
North  Carolina  are  registered  on  a  statewide  basis,  according  to  the 
figures  supplied  me  by  the  U.S.  Civil  Rights  Commission  forthe  year 
1965. 

It  would  appear  that  the  reasons  attributed  by  the  North  Carolina 
Advisory  Committee  to  the  Civil  Rights'  Commission  for  the  small 
percentage  of  North  Carolina  Negroes  .voting  might  also  be  applicable 
to  New  York  County  where  wily  01.3  percent  or  the  people  of  voting 
age  voted,  and  particularly  New  Yorkb  18th  and  19th  Congressional 
Districts  which  voted  46 .T  percent  and  '48.6  percept  respectively. 
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The  18th  Congressional  District  is  one  of  the  few  districts  in  the 
United  States  with  a  Negro  Congressman,  Mr,  Adam  Clayton  Powell, 
and  includes  the  heart  of  Harlem. 

By  the  sames  token,  there  appears  to  be  an  analogy  to  the  situation 
in  the  District  of  Columbia  winch  also  has  a  large  Negro  population 
and  voted  38.4  percent,  a  much  smaller  percentage  of  its  population 
of  voting  age  than  did  North  Carolina  which  voted  51*8  percent  of 
her  residents  of  voting  age*  Yet  all  of  these  districts  would  he  exempt 
from  the  provisions  of  this  law.  This  has  no  rhyme  and  no  reason 
whatever. 

1  add  these  observations*  North  Carolina  has  100  counties,  and 
only  11  of  them  voted  smaller  percentages  of  the  vote  on  Republican 
and  Democratic  tickets  than  Congressman  Farbstein?s  19th  Congres¬ 
sional  District,  located  in  New  York  County. 

I  put  in  the  record  the  other  day  a#  letter  from  the  chairman  of  the 
North  Carolina  State  Board  of  Elections,  William  Joslin,  who  stated 
that  he  had  notice  of  only  one  or  two  complaints  about  literacy  test 
matters,  and  which  stated  further  that  the  North  Carolina  State  Board 
of  Elections  had  been  holding  meetings  throughout  the  State,  giving 
instructions  to  registrars  ana  voting  officials,  so  as  to  have  a  uniform 
application  of  the  law. 

North  Carolina  has  a  very  simple  literacy  test.  The  North  Carolina 
law  merely  provides  that  a  person  mtist  have  five  qualifications  in 
order  to  vote.  The  first  is  a  residence  qualification*  He  must  be  a 
resident  of  the  State  of  North  Carolina  1  year  at  the  date  of  election, 
and  resident  in  the  precinct  30  days  by  the  date  of  election* 

The  second  requirement  is  the  literacy  test*  He  must  be  able  to 
read  and  write  any  section  of  the  State  constitution,  and  that,  as  I 
stated  a  moment  ago,  the  Supreme  Court  holds,  requires  that  he  be 
given  an  opportunity  just  to  look  at  it  and  read  or  copy  a  certain 
section  of  the  State  constitution. 

The  third  requiremen  t  is  he  must  be  21  years  of  age  by  the  date  of 
election. 

'  The  fourth  requirement  is  that  he  must  be  an  American  citizen, 
either  by  birth  or  by  naturalization.  If  he  has  lost  his  citizenship 
by  reason  of  having  received  imprisonment  in  the  State’s  prison,  he 
must  have  his  citizenship  restored  by  the  manner  prescribed  by  law. 

I  might  add  that  is  a  veiy  simple  procedure  by  which  he  files  a  peti¬ 
tion  with  the  superior  court  and  proves  that  he  has  been  of  good  char¬ 
acter  since  his  release  from  prison. 

The  fifth  requirement  is  that  he  must  be  of  sound  mind  in  that  he 
must  be  neither  an  idiot  nor  a  lunatic* 

I  would  like  to  put  in  the  record  at  this  point  some  instructions 
issued  in  Mecklenburg,  N;C.,  outlining  the  requirements*  for  voting 
and  certain  procedures  which  are  required  to  be  followed  by  the  regis¬ 
trars  and  judge  at  election, 

(The  document  referred  to  follows :) 


/ 


VOTING  BIGHTS 


792 


IN3TTOKIPI0K8  fpft  ufOXSTMTltW  1  . 


BEAD  PAO#  26,  SECTION  29  09  ELECTION  LAWS  J£  ££  3TATB0P  HOBiy 
CnHoxjyft  * 

An  applicant  for  registration  must  met  these  quail r lest ions  i 
l*  Aitldinat' 

H#  must  be  a  resident  of  the  State  of  Worth  Carolina  one  year 
by  the  date  of  the  gleotion,  and  a  resident  of  hie  present 
precinct  thirty  dayja  by  the  date  of  the  election.  .  j  r 

2 ,  Literacy 

He  nuet  be  able  to  read  and  writ*  any  section  of  tha  Itate 
CgniUtutlcOi 

3 ,  Age '  . ’t 

Ha  nuet  be  twenty-one  years  of  age  by  the  date  of  the  Election*; 

4 ,  Cltnnahlp 

HO  suet  be  an  American  Cltiaen,  either  by  birth  or  by  natvirallaa- 
.tlon,  If  hi^  has  loot  hie  Citizenship  by  reason  of  having  served 
Imprisonment  In  the  state's  Prison,  he  must  have  had  hit  Citizen¬ 
ship  restored  In  the  manner  prescribed  by  law, 

5,  Sound  Hind  "  ■ 

He  ,*u*t  be  neither  an  idiot  nor  lunatic,  i 

MUfflEBI  .WLY  VOTERS  IH  VWR  FflBClHCT,1 
Put  Polling  place  Sign  in  conspicuous  place. 

When  a  voter  enters  your  polling  place  for  registration,  follow  this 

procedure  x  7 


5* 

6. 


Ask  if  he  has  been  registered  before  „  (gee  Trane  fora ;  below  1  .. 

Ask  where  he  lives,  to  determine  If, be  is  in  your  precinct, 

Wfn  Your  Preolnot  Boundary  Lines,  » L 

J*  he  fSHTnot  been  regleteKd  Before  ask  how  long  has  ha  lived 

In  the  state,  and  how  long ‘in  your  precinct. 

Ask  the  applicant  to  write  in  the  ledger  book  one  eeotion  of  the 
constitution  which  ha  will  select  from  the  six  excerpts  herein 
provided  by  . the  Board,  (Bee  attached  mimeographed  sheet 0 
When  the  applicant  has  completed  the  Section  have  him  sign  his 
name  on  the  line  below.  If  applicant  u  unable  to  fulfil  these  r 
requirements  in  a . reasonably  legible  .handwriting  dq  not  register 
him,  rn  any  ossein  which  ah  applicant  fails  to  meet  this 
literacy  test,  registrar  will  note  In  margin  "rejected '*  and 
initial  this  notation.  All  entries  shell  bo  dated  by  registrar. 
Ask  him  to  put  hie  left  hard  on  the  Bible -and  raise  hi*  fright  hand 
while  you  administer  the  oath  of  registration  to  him. 

Ask  for  his  party  Affiliation.  If  he  does  not  wish  to  declare 
his  party,- explain  that  you  can  register  him  either  as  an 
independent* aha. as  such  be  barred  from  voting  in  party  primaries; 
or  you, can,  register  hi*  as  "HoPerty”  (designated  onT5TueT5W“ 


i 
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by  HP)  which  5lv*s  him  tha  privilege  of i  dag  lading  a  party 
affiliation  on  Pr^ftpy  IfcY  tp  tft^w?gJL*t??*r  *nd  ?otJhg 
Party  Primary  of  his  aholoe. 

V,  Using  th#  duplicator  with  carbon  *  mi  out  proper  r*gi*trafeli?n 
for*;*  for  him;  usd  whit*  If  he  la  a  Democrat j  buff  if  ha  to  a 
Republican  and  blue  If  he  la  Independent  or  Ho  Party*  You  will 
fiav*  two  forma  for  each  Voter*  one  original  and  one  carbon  copy. 

S,  print  hie  full  name,  no  initial*,  with  correct;  add?#**  atid  . 
aupply  all  Information  asked  for  on  the  f 6m*  Uae  all  CAPtTAfc 
letters  In  printing*  Print  well,  ,  f  >  ■', 

9*  Y6u  sign  and  then  a  ok  him  to  sign  both  copies  ylthout  carbon, 
using  bio  regular  signature*  J  ' 


TflAMSPSRS 


khen  you  aak  the  voter  if  he  hao  been  roglotered  before,  and  hie 
reply  la  that  he  has  been  voting  at  any  one  of  the  preolncts  in  the 
county,  instead  of  filling  out  new  forma  for  him,  have  him  sign  hlo 
full  name,  hlo  new  address,  bla  old  address  and  hie  party  affiliation 
on  one  transfer  form*  He  cannot  change  hlo  party  affiliation  on  this 
transfer  (oee  Change  of  Party,  below).  If  he  has  not  voted  In  six 
years,  fill  out  new  forms  as  if  he  were  a  new  voter*  BE  SURE  he  has 
.been  a  registered  voter  in  Mecklenburg  County  and  has  merely  moved 
Into  your  precinct  from  another  one.  If  you  have  the  least  doubt, 
register  him  anew* 

Khen  a  woman  who  has  married  or  remarried  comes  to  transfer,  fill 
out  new  forms  for  her.  The  old  forms  we  have  would  not  have  her 
correct  name,  and  we  could  not  change  it*  Otve  us  a  note  with  the 
new  form,  telling  who  the  voter  was  before  marriage. 


change  op  party 


If  a  voter  wishes  to  change  his  party  affiliation  he  may  do  so  by 
reading  the  oath  ontpage  2£  or  the  green  Guide  Book  { primary  and 
General  Election  Law  and  Prooeduro  *  by  Henry  W.  Lewis'^  Ir  an 
Tndependent- wiflt\as  to  declare  his  party,  he  too  musit  read  the  .same 
oath,  -  - 

Mall  all  transfers  and  registration  forms,  both  used  and  unused  on 
Saturday  night  at  the'  close  of  registration*  Lo  nolT  use  paper  clips 
when  mailing  forms*  Puit  the  forma  and  transfers  you  have  used  in 
small  envelope j  put  unused  ones  in  large  envelope r marked  4th  class 
mail. 


Catherine  C.  Carpenter 
Executive  Secretary 
Mecklenburg  County 
Board  of  Elections 

Senator  Enviw,  I  want  to  put  in  the  record  a  literacy  test  require¬ 
ment.  The  registrar  writes  in  the  name  of  the  man  and  the  date  he 
applies  for  registration,  and  he  sets  out  this : 

Under  provisions  of  General  Statute  1S3-28  and  North  Carolina — 

This  is  directions  to  the  registrar — 

and  North  Carolina  constitution,  article  VI,  paragraph  4,  It  shall  be  the  duty  of 
each  registrar  to  administer  to  each  applicant  for  registration  these  literacy 
provision  a  according- to  standards  la  icl  t^own  fry  the  North  Carolina  Supreme 
Court*  He  [the  applicant]  nalist  be  able  to  read  and  ^rite  any  flecilon  of  tbq 
State  constitution  In  the  English  language*  '  fJ  \  f 

That  is  the  literacy  test  in  North  Carolina*  That  is  IK©  way  they 
give  it,  r" '■  :"L  ■’ ?  ' ' 

Instructions  to  the  voter  are  as  follows  ;  j  -  i 

Copy  the  following,  wriUng  in  the  English:  language:  :  j'1  ^ 

Tfcen  they  Quftte  ’  kboiit  tbi6  shortest  se^tioq  of  the  North  ^rolina 
constitution*  Hero  is  the  quotation  of  the  NtirtKCarbliiia 
he  is  required  to  write:  J  " 


vu'i  mu 


f y  + 


That  the  people  of  this  State  have  the  Inherent,  sole,  and  exclusive  right  of 
regulating  the  Internal  government  and  police  thereof. 

And  I  might  digress  to  say  that  if  this  bill  passes*  that  will  no  longer 
be  true.  They  will  not  have  the  right  to  regulate  the  internal  affairs. 

Then  they  have  some  blank  lines,  just  to  copy  that*  and  that  is  the 
whole  literacy  test  iii  North  Carolina.  There  is  no  understanding 
test.  Then  he  signs  his  name.  Then  the  registrar  has  to  say  whether 
he  approves  it  or  it  is  disapproved  and  signs  his  name:  So  the  record 
is  very  simple. 

(The  form  referred  to  follows:) 

matte*  test 


"TEST 


;  Under  provisiHis  of  G.S.  163-28  and  W.  C,  Const,,  Art,  VI,  Fit,  It  shell  to 
th#  duty  of  each  Registrar  to  adpd.ntot3r  to  Applicant  for  nglstTution 
th#50  literacy  provisions  according  to  standards  laid  down  by  ttM  North 
Carolina  Supreme  Court.  Ha  (tha  applicant)  must  be  able  to  reed  and  writs 
any  flection  of  the  St  at*  Constitution  in  tto  English  language.. 


INSTRUCTIONS : 

Copy  tbfl  following,  writing  in  tho  English  language 

"That  tha  people' of  this  St>t«  hcra  tbs  lnhareiit,  Bole  and  exclusive  right 
of  rsgulatlfig  the  internal  government  aod  polioa  thereof 


\ Slgnatu^eof ,  applicant ) 

Approved  ■ 

Disapproved '  * 


“"***  hsglBtrar 

Senator  Ervin,  Here  is  a  sample  of  an  individual  who  took  the 
literacy  test.  This  was  ev4n  shorter  than  the  other  one,  because  all 
he  had  to  write  was:  • 

AH  elections  ought  to  be  free. 

This  is  an  actual  literacy  test  administered  to  a  man  Who  was  a 
Negro.  1  struck  out  his  name,  because  he  does  not  want  ifc  to  go  into 
the  record.  He  fills  out  the  age,  the  race,  the  address, ;  county  where 
bpm,  .the  Question  whether  he  wa&  ever  convicted. of  a  felony,  what 
party  he  is  affiliated  witji.  ••  /  ,  ;  - 
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Then  thaappl  leant  is  required  to  copy  the  shortest  thing  inthe  North 
Carolina  constitution :  > 

All  elections  ought  to  be  free, 

Well,  it  shows  the  registrar  passed  this  man;  and  I  would  like  to 
have  this  reproduced  in  the  record  in  photostatic  copy  to  see  what 

Soor  writing  you  can  do  and  still  pass  the  literacy  test  in  KTprth 
arolina* 

(The  document  referred  to  follows:) 


4*  Have  you  ever ,b*eii  convicted  of  a  f*lotiy7  ^1^0  ,  II  so*  fa**  yeut  citiiea- 

ship  been  rented? 

_ .>  .  .. 

,  (Your  political  party:  you.^y  write  * 

U  ior  Democrat  op  lR  ftr  KeFt&Llcsn) 


6*  Copy  in  your  own  handwriting  the  follow!  og  underlined  portion  of  tbe  North 
Carlin*  Constitution  In  the  apace  provided  below; 

"AH  election*  bdghr  to  be  free S' 

'  (North  Car  oils*  Constitution,  Art  J  I,  Section  lfi) 

Ul  rlzttf.nz  erti-U  t  tbht,  hi/  - 
jjAArtru  e^AUqe.c, oifitH  tl>  iJ oUkYhte%\*t$ 

v.  Lo^Uth. _ 


I  hereby  certify  that  I  have  this  day  examined  the  atovgjtte&iy  test  end  I  ftirther 
certify  tint  th*  applicant  has  thJa  tea* 

y<7 '?I~r-&4rkr__ 

■O  Wind  /^Pr*jinct 


NOTE;  ANY  PERSON  WHO  FAILS  TO  P.iSS  THIS  TEST  WILL  BE  GIVEN  A  COPY 
OP  HB  OR  HER,  TEST  PAPER  UPON  REQUEST  IN  WRITING  TO  THE 
NEW  HANOVER  COUNTY  BOA  AD  OR  ELECTIONS, 


Senator  Ervin,  Now,  as  I 
Advisory  Committee  to  the 


r  _  out,  the  North  Carolina  State 
U.S.  Commission  on  Civil  Bights  is 


706  VOTING  RIGHTS 

composed  of  men  and  women  of  both  races  residing  in  all  areas  of 
North  Carolina.  I  have  pointed  out  that  since  I960,  they  have  only 
received  19  complaints  of  denials  of  voting  rights  on  thft  basis  of  race 
or  color*.  1  haye  also  pointed  put  that  there  is  nothing  to'  indicate  that 
these i  actually  existed.  ;They  are  hot:  proved  except  in  the 

^asemore cise.  \  '  'u'\;  ■  ■' 

'Now,  these  people  who  know  North  Carolina,-  white  ih  some  cases 
and  nonwhite  in  others,  and  who  are  numbered  among  the  leading 
citizens  of  North  Carolina,  made  a F  report  which  the  U:S*  Civil 
Bights  Commission  accepted  and  printed,.  It  is  in.  the  book,  “The 
Fifty  States  Report.”  That  wa?  piinlbd  in  1961*  Here  is  what 
they  say  on  page  43 : 

We  believe  that  la  respect  to  voting,  the  people  of  North  Carolina  are  in 
agreement  that  no  citizen  of  our  State  should  be  denied  the  right  to  register, 
vote,  and  have  that  vote  counted  on  account  of  his  race,  roll k Jon,  or  national 
origin,  Where  registrars  have  artlilcally  imposed  more  difficult  literacy  teals 
on  Negro  applicants  than  on  the  white,  wherever  there  baa  been  discrimina¬ 
tion  against  Negroes,  In  respect  to  their  right  to  register  and  to  vote,  such  denial 
of  the  basic  right  of  citizenship  does  not  have  the  approval,  either  open  or  tacit, 
of  the  vast  majority  of  officials  and  citizens  of  our  State.  We  believe  that  where 
such  discrimination  has  been  practiced,  It  has  already  disappeared  or  will  soon 
disappear. 

I  wish  to  read  into  the  record  a  statement  made  by  the  Nortlv  Caro¬ 
lina  advisory  committee  and  accepted  and  printed  W  the  ILS.  Com¬ 
mission  on  Civil  Bights  in  the  book  entitled  “Equal  Protection  of  the 
Laws  in  North  Carolina,”  which  covers  a  period  down  through  1962: 

There  were  no  voting  complaint*  died  by  this  committee  after  the  May  registra¬ 
tion  prior  to  the  general  election  in  November  1900,  This  fact;  plus  the  fact  that 
there  have  been  no  complaints  from  05  out  of  the  100  counties,  may  mean  that 
the  disproportionately  ldWL registration  and  low  voting  of  Negroes  la  North 
Carolina  Is  due  more  to  apathy  or,  as  the  registrars  ih  Bertte  and  Green 
Counties  suggested,  to  poor  scheming  and  poor  school  attendance  than  to  elec¬ 
tion  officials*  arbitrary  denial  of  the  right  to  register  Oh  account  of  race. 

I  mentioned  th&  fact  that  one  of  the  members  qf  the  North  Carolina 
State,  advisory  committee  is  Paul  R*  Ervin,  an  attorney  at  law  of 
Charlotte,  who.  so  far  as  I  Jtnow  can,  be  justly  acquitted  of  being  any 
relation  of  mine,  notwithstanding  the  fact  that  we  both  spell  our  sur¬ 
names  in  the  same  way— I  have  already  mentioned  the  fact  that  I  do 
not  know  a  human  being  who  has  a  greater  capacity  for  viewing 
problems  objectively  and  who  hds  a  higher  degree  of  intellectual  inte* 
grity  than  Paul  Ervin.  He  wrote  an  article  wliich  is  published  in  the 
North  Carolina  Law  Review  for  DecemberJf963,  and  which  was  part 
of  an  issue  oh  civil  rights  in  the  South*  This  was  a  symposium,  and 
to  which  such  persons  as  Berle  I.  Bdhrhard,  Whose  was  the  Executive 
Director  of  the  U.S*  Civil  Rights  Commission,  and  Marion  A,  Wright* 
another  member  of  the  North  Carolina  commission  and  other  persons 
contributed* 

Paul  Ervin,  assisted  iincouducting  investigations  of  this  subject 
throughout  North  Carolina  under  the  authority  delegated  to  the  North 
Carolina  State  Advisory  Committee  on  Civil  RightsTjy  the  ILS.  Com- 
mission  on  Civil  Rights  under  the  1967  This  is  what  he  said  in 
thisis^uqpf thel^orth  Carolina  LawEeview?page36:  /  J 

As  of  today—  !  .  ; 

That  is  as  of  December 1963 — 
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it  may  fed  rly  t *e  Bkld  that  If  our  6ou white  citizens  do  not  exercise 
right  to  votej  they  have  no  one  to  Jtrtame  buttbemaelves.  1 


I  think  that  the  proposal  that  34  North  Cterolmft  coi^ 
in  this  bill  on  ah  artificial  basis  has  no  jiietificatioii  in; fact  or  in  simple 
fairness.  I  think  that  I  am  a  typical  North  Carblbiian  in  this  respect. 
The  overwhelming  majority  of  North  Carolinians  believe  that  eVerjr 
citizen  who  possesses  tne  qualifications  to  vote  as:  prescribed  by  State 
law,  is  entitled  to  register  and  to  vote*  and  that  the  denial  of  this  right 
on  any  grounds  shotild  not  be  tolerated;  ^  ^ 

I  favor  the  enforcement  of  the  15th  amendment  and  I  ivould  support 
appropriate  legislation  to  enforce  it,  I  do  not  believe,  ho##vtir,  fcfttft 
I  can  be  true  to  my  oath  as  a  Senator  of  the  United  States  to  support 
the  Cqilstitution  and  still  support  a  bill  based  on  the  theory  that  in 
order  to  enforce  the  15th  amendment*  Congress  must  nullify  at  least 
four  other  provisions  of  the  Constitution.  Section  2  of  article  I  and 
the  17th  amendment,  provide  in  express  language  that,  elector^  or 
Senators  and  Representatives  in  Congress  must  possess  the  qualifica¬ 
tions  of  electors  of  the  most  numerous  branch  of  the  State  legislature 
and  by  their  own  terms,  confer  Upon  the  States  the  power  to  prescribe 
the  qualifications  for  voters  for  Senators  and  Representatives  in 
Congress,  , 

I  also  feel  that  this  bill  would  nullify  amendments  B  and  10,  which 
reserve  to  the  States  the  undoubted  power  to  prescribe  tlie  qualifica¬ 
tions  for  voting  in  State  and  local  elections.  The  Supreme  Court  of 
the  United  States  has  held  in  every  case  that  has  coine  before  it  that 
any  State  1ms  a  right  to  prescribe  d  literacy  test*  I  think  that  this  bill 
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all  the  50  States  of  this  Union  6  Statesand  34  counties  in  another  State, 
and  deprive  them  of  the  right  W  Exercise  constitutional  powers  cqtt- 
f erred  Upon  them  by  the  CohstitUtioii.'of  tlie  United  States^  while 
permitting  all  of  the  other  States  fo  fteely  ekeircise  such  constitutional 


powers. 

I  do  not  believe  that  the  Constitution  of  the  United  States  permits 
Congress  to  degrade  one  State  or  six  or  seven  States  to  such  an  extent 
that  they  are  not  on  an  equality  with  the  other  States  of  the  Union* 

Furthermore,  I  think  that  all  courthouses  should  be  open,  and  I 
think  it  would  make  a  mockery  of  the  judicial  process  for  Congress  to 
pass  a  law  saying  that  one  side  to  a  controversy,  namely,  the  Govern¬ 
ment  of  the  United  States,  should  have  access  to  every  Federal  court 
in  this  land  and  that  the  States  and  the  political  subdivisions  of  States 
that  ought  to  be  covered  by  this  unequal  and  unjust  bill  should  not 
have  access  to  any  court  except  the  District  Court  of  the  District  of 
Columbia. 


When  our  forefathers  drew  the  Declaration  of  Independence  they 
gave  as  one  of  their  reasons  why  the  Thirteen  Colonies  should  sever 
their  bands  with  the  mother  country,  England,  the  fact  that  Ameri¬ 
cans  had  been  transported  beyond  the  seas  for  trial.  It  is  merely  a 
question  of  degree  between  transporting  people  beyond  the  seas  in 
order  to  try  them  and  compelling  them  to  journey  anywhere  from  250 
to  1,000  miles  in  order  to  gpt  access  to  a  court*  This  bill  would  create 
an  assumption  which  has  no  reasonable  relationship  to  the  fact  on 
which  the  assumption  is  based. 
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And  they  would  then  deny  the  States  and  political  subdivisions 
covered  by  it  of  the  legal  power  to  rebut  that  presumption  and'  dis¬ 
prove  its  truth.  I  find  it  impossible  to  reconcile  this  bill  with  the  Con* 
stitution.  I  find  it  impossible  to  reconcile  this  bill  with  the  most 
fundamental  principles  of  fair  play, 

.  The  Department  of  justice  now  has  at  least  four  separate  laws 
at  its  disposal.  It  permits  two  of  them  to  accumulate  dust*  It  comes 
here  and  oonplains  of  what  it  states  are  outrageous  deprivations  of 
the  right  to  vote  in  certain  areas  and  although  it  has  the  right  to  have 
the  men  that  commit  those  alleged  offenses  arrested  and  brought  to 
trial,  it  refuses  to  doso. 

Instead  of  using  the  laws  it  already  has,  it  wants  more  laws.  In 
my  modest  judgment,  the  Department  of  justice  now  has  at  its  dis¬ 
posal  sufficient  laws  to  secure  the  registration  of  eveiy  qualified  citizen 
of  any  race  in  any  area  in  the  United.  States, 

I  am  sorry  that  none  of  my  brethren  on  the  committee  are  here  to 
cross-examine  me, 

I  mentioned  in  the  course  of  my  statement  the  comparatively  low 
voter  turnout  in  New  Tort  County^  which  embraces  part  of  New 
York  City,  as  I  understand  it.  which  is  commonly  called  Harlem,  I 
also  stated  that  the  North  Carolina  Advisory  Committee  on  Civil 
Bights  had  stated  that  the  disparity  between  the  registration  and  vot¬ 
ing  of  Negroes  and  whites  in  North  Carolina  was  due  in  large  measure 
to  apathy.  It  would  seem  to  me  that  you  might  infer  from  these  fig¬ 
ures  about  Harlem  that  apathy  prevails  there  because  certainly  there 
are  no  sinful  southerners  to  impede  their  way  to  the  polls.  They  are 
certainly  free  to  vote  in  New  York. 

Unless  there  i$  somebody  here  who  wants  to  cross-examine  me,  we 
will  now  take  a  repess  until  10:30  &»m,  Monday, ' 

(Whereupon,  at  4:04  pjn.  the  committee  recessed  to  reconvene  at 
10 :30  a*m,,  Monday,  April  6, 1965.) 
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MONDAY,  APRIL  3,  1965 

U.S*  Senate, 

Committee  on  the  Judigtaht, 

W ’ctehing  ton^D.Q. 

The  committee  met,  pursuant  to  recess,  at  10 :35  o’clock  ami*,  in 
room  2228,  New  Senate  Office  Building,  Senator  Sam  J.  Ervin 
presiding,  '  / 

Present :  Senators  Ervin*  Hart,  Dirksen,  and  Fong. 

Also  present  :  Palmer  Lipscomb,  Robert  B,  Young,  Thomas  B. 
Collins,  professional  staff  members  or  the  full  committee. 

Senator  Ervin,  Let  the  record  show  that  the  chairman  has  asked  me 
to  preside  in  his  absence.  The  meeting  is  called  to  order* 

The  first  witness  scheduled  for  today  is  Senator  Williams  of  Dela¬ 
ware,  who  is  presenting  ah  amendment  to  the  bill  S,  15GA 
(The  amendment  to  Sr  1564  follows :) 

\B.  1504,  Seth  Confr,  lit  MAa.] 

AMENDMENT  Intended  to  be  proposed  by  Mr*  Willuhs  of  Delaware  to  8*  1B64,  a  bttito 
!  enforce  the  fifteenth  amendmeot  to  the  confutation  vi At  the  appropriate  place  add  a 
new  section  aa  follows ;  .  ■  ' '  n 

j  Whoever  gives  f alee  information  as  to  his  name,  address  or  period  pf  residence 
in  the  voting  district  for  the  purpose  of  establishing  his  eligibility  to  register 
or  vote,  or  comp  Ires  with  another  Individual  for  the  purpose  of  encouraging  his 
false  registration  or  Illegal  votingt  or  pays  or  offers  to  pay  or  accepts  payment 
either  for  registration  or  for  voting  shall  be  fined  not  more  than  $10*000  or 
imprisoned  not  more  than  five  years,  or  both* 


[S*  1554,  80tb  Cong.,  1st  sene,]  _  * 

AMENDMENT  Intended  Id  bo  proposed  by  Ur.  WjluaHS  of . Dataware  to  S*  15*4*  *  bill 
to  enforce  the  fifteenth  amendment  to  the  Constitution  of  the  United  States,  to:  At  the 
end  of  the  bill  add  the  following  trow  section;  ■ 

Sbo,  It  Is  the  sense  of  the  Congress  that  each  of  the  several  States  should 
take  immediate  action  to  consider  and  enact  appropriate  legislation  to  provide 
that  any  citizen  of  the  United  States  who  haa  been  ft  resident  of  such  State,  or 
any  political  subdivision  thereof,  for  a  lesser  period  than  that  required  under 
the  laws  of  such  State  for  resgistering  for  or  voting  in  an  election  for  electors  of 
President  and  Vice  President  or  for  Senator  or  Representative  In  Congress,  and 
who  is  otherwise  qualified  to  register  for  nn  vote  in  such  election,  shall  neverthe¬ 
less  be  entitled  to  vote  In  such  election  if  he  was  either  eligible  to  so  vote  la  an-, 
other  political  subdivision  of  the  same  State,  or  in  another  State,  immediately 
prior  to  his  change  of  residence  or  if  ho  would  have  been  eligible  to  so  vote  If  he 
had  continued  to  reside  in  such  place  until  such  election, 

STATEMENT  OP  H01T.  JOHN  J,  WILLIAMS,  A  TLS.  SENATOR  PR0IL 
THE  STATE  OP  DELAWARE 

Senator  Williams.  Thahk  you. 
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Mr.  Chairman,  I  appreciate  very  much  having  the  opportunity  to 
appear  before  your  committee  to  urge  your  support  for  Amendment 
No*  67  to  a  1564,  the  “Clean  Elections”  amendment  of  the  voting 
rights  bill. 

The  amendment  itself  is  quite  brief,  and  I  would  like  to  quote  it  in 
full  at  this  point: 

Whoever  j fives  false  information  as  to  his  name,  address,  or  period  of  resi¬ 
dence  in  the  voting  district  for  the  purpose  of  establishing-  his  eligibility  to  reg¬ 
ister  or  vote,  or  conspires  with  another  Endiyidiial  for  the  purpose  of  encouraging 
his  fhlse  registration  or  Illegal  voting,  or  pays  or  offers  to  pay  or  accepts  payment 
either  for  registration  or  for  Voting  shall  be  fined  not  more  than  $10,000  or  im¬ 
prisoned  not  more  than  5  years,  or  both. 

I  have  always  been,  in  favor  of  guaranteeing  to  every  American 
citizen  an  equftl  opportunity  to  participate  in  the  election  process, 
but  !  feel  just  as  strongly  that  this  guarantee  is  meaning! ess  if  that 
vote  is  not  counted  properly,  or  if  that  vote  is  effectively  canceled  by 
a  voti  that  is  illegally  cast,  or  if  another  person  illegally  registers  to 
vote.  I  feel  that  the  Congress,  mite  efforts  ho  see  to  it  that  the  in- 
t^grity  of  a  man’s  right  to  vote  is  protected,  is  obligated  to  see  to  it 
that  the  integrity  of  his  vote  itself  is  protected*  H 

Amendment  No.  57  addresses  itself  to  this  problem  by  making  it  a 
Federal  offense  for  anyone  to  give  false  information  as  to  hii  name, 
address,  or  length  of  residence  in  a  particular  election  district. :  Under 
thcfcerins  of  the  amendment  it  would  also  be  a  Federal  offense  for  any¬ 
one  to  conspire  with  another  to  register  falsely  or  to  vote  illegally' 
Thirdly,  the  amendment  would  provide  a  penalty  for  anyone  offering 
or  accepting  money  or  something  of  value  in  exchange  for  registering 
orvotmg*  • 

The  abuses  which  this  amendment  seeks  to  correct  are  not  sectional 
in  nature*  The  amendment  is  not  aimed  at  one  part  of  the  country  or 
another.  It  is  aimed  at  a  condition  which  we  know  exists  and  which 
continues  to  exist  despite  the  valiant  efforts  of  many  local  officials  to 
stamp  it  out*  .  . 

Nevertheless,  it  is  either  the  lack  of  sufficient  legal  authority  or  the 
actual  connivance  of  some  in  illegal  kcts  which  brmg  about  the  condi¬ 
tion  this  amendment  seeks  to  remedy.  If,  then,  local  officials  either  do 
not  or  will  not  take  appropriate  action  to  curs  or  prevent  such  acts,  it 
becomes  necessary  for  the  Congress  to  ifet.  E 
; F  Recently  there  came  to  my  atteittipii  a  report  of  Election  Re¬ 
search  Council,  Iiic.,  dealing  with  the  19G4^electlonei in  Arkansas*  I 
wish  to  quote  brief  portions  of  the  reportr~not  to  point  the  finger  at 
the  State  of  Arkansas*  but  simply  because  the  repptfc  contain?  examples 
Of  the  type  of  thing  Which  we  isnould  bo  seeking  to  prevent, 

For  example, 

the  nonpartisan  report  states, 

anyone  could  purchase  poll  tax  receipts  ftir  ah  assortment  of  gravestones,  and 
then  apply  by  mail  for  absentee  ballots*  Th*  county  cleric,  seeing  that  tho  appll- 
cants  were  listed  In  the  poll  boofr,  would  thou  send  th?1  ballots  and  Voters’  state¬ 
ments  to  the  designated  addles**  The  ballots  tVodlA  be  returned  ahd  cbniited. 

It  is  generally  agreed,  ( 

the  report  continued,  ' 

that  there  was  more  purging  of  absentee  ballots  this  general  election  than  ever 
before*  V  ■ 
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But  according  to  the  report, 

despite  this  widespread  casting  out  of  ballots,  our  preliminary  studies  Indicate 
that  the  total  of  30,930  ballots  actually  counted  was  bloated  with  fraudulent  and 
invalid  votes  *  *  *  it  is  doubtful  that  there  were  10,000  valid  absentee  votae  caft 
In  the  general  election  of  1804. 

I  repeat  that  I  haye  not  quoted  from  the  Arkansas  report  to  indicate 
that  conditions  are  worse, in  Arkansas  than  anywhere  else*  It  just 
happens  that  the  Arkansas  report  was  called 'to  my  attention  and  it 
contains  excellent  examples  of  voting  abuses  which  unfortunately  can 
be  found  in  too  many  parts  of  the  United  States  today.  , 

As  a  further  example,  I  quote  from  an  editorial  which  appeared  in 
the  Chicago  Tribune  on  Saturday,  March  20, 1965.  The  editorial  says 
in  part: 

Alabama  and  the  other  States  of  the  Deep  South  are  not  the  only  places  where 
citizens  are  deprived  o^  their  right  to  vote  and  to.  have  their  votes  counted  hon¬ 
estly.  At  every  election  in  Chicago  thousands  of  Negroes  and  other  citizens  are 
Intimidated  and  bribed  by  precinct  cdptathA  Illiterate  voters'  and  Voters  who 
swear  they  are  Illiterate  ate  followed  Into  the  polling  booths  and  the  rioting  ma¬ 
chines  are  pulled  for  them.  ... 

Another  method  ot  controlling  votes,  i 

the  editorial  continues,  ; 

Is  particularly  effective  among  voters  who  are  receiving  public  welfare  pay* 
meats  or  living  In  public;  bousing.  They  are  visited  In  their  homes*  asked  to 
sigh  ballot  application^,  and  then  told  they  hoed  not  appear  at  toe  polls,  1  'their 
votes  are  cast  for  them  early  oh  the  morning  of  election  day.  -  ' 

The  same  newspaper,  in  an  editorial  which  appeared  last  fall,  sum¬ 
med  up  this  sort  of  tiling  as  succinctly'  as  possible.  The  Tribune  said, 
“Election  fraud  is  not  occasional,  or  accidental  in  Chicago.  It  is  a 
way  of  life.5*  It  is,  I  think,  a  way  of  life  in  too  many  parts  of  the 
country  today  and  one  which  honest  men  miist  bring  to  an  end  im¬ 
mediately.  ^  r  v 

Mr.  Chairman,  we  make  a  mockery  of  the  democratic  process'  if 
we  close  our  eyes  to  such  abuses  of  theballot.  We  agree,  I  think,  that 
it  is  wrong  to  deny  a  man  the  right  to  vote  on  account  of  his  Taco 
or  cplor  and  in  fact  the  Constitution  forbids  it.  But  is  it  any  less 
wrong  for  louses atich jia thosej  cited  above  ib  continue  t  If  the  Con* 
gress  is  gomg  to  e^iact  legislation  m  this  field  to  guarantee  a  mah  his 
voting  rigKfe  can  we  faifto  guarantee  at  the  sainq  time  that  the  Vote 
he  caste,  will  be  cast  hi a  clean  election,  will  be  properly  tabulated /and 
counted,  and  will  not  be  diluted  by  an  illegally  cast  ballot  ?  Is  man 
any  bettW  otf  when  his  ballot  is  feancele<f  by  an!  illegally  cast  ballot 
Jhan  pe  is  if  he  dpes  hot  vote  at  hll  T  who  chh  forget  the  famous 
ihcideiit  in  Chicago  in  the  1&60;  election,  when  in  one  precirirt  30  votea 
wereJ  although  the  voting  list1  flowed  oply  20  qualified  ybtetel 

Such  incidents  are  eyerybit  aihihch  a  blot  bri  the  American  image 
arid  the  democratic  process  as  fkihihstances  of  the  depial  of  the  right 
'*ti>  vptia  based dri race  or  cot0r.  Both  must  he  stamped  Out,  and  the 
sooricrJthe  better.  ' '  ^  •  V . -f-,' '!!■  L 

concludes  the  aforementioned  report  of  the  Election  Research  Council, 

Tnc**^--; L:  ■ :  ;  /y;  ■■  ■  >  r- '  ,  • 

but’  it  'fiittrkb  the  ifaterence  between  otir  democratic  sotibty  andtotalltarlah 
systems*  The  voice  of  the  people  can  beat  be  beard  through  the  ballot,  and  We 


Jm 
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should  upper  condone  or  close  our  eyes  to  any  condition  which  would  pollute 
or  adulterate  the  Integrity  of  the  vote  In  any  election  on  any  candidate  or  Is&ue. 


I  thank  the  committee  for  the  opportunity  of  expressing  the  sup¬ 
port  of  this  and  urging  the  adoption  of  this  amendment  as  a  part 
of  this  bill. 

Senator  Ervin,  The  Chair  wishes  to  commend  you  lri  offering  the 
only  amendment  thus  far  offered  which  is  not  directly  aimed  at  only 
one  section  of  the  country*  ; 

Senator  Williams.  I  might  say  this  problem  is  not  aimed  at  orie 
section  and  it  is  not  centered  in  one  section  of  the  country*  It  is  a 
problem  which  we  have  throughout  the  country  and  one  which  I  am 
hoping  the  Senate  will  take  advantage  of  this  situation  and  try  to 
correct*  f 


Senator  Kevin,  I  certainly  ajgreo  with  the  feeling  that  Congress  is 
going  to  legislate  in  this  field,  it  ought  to  have  legislation  which  will 
take  care  or  all  abuses  instead  of  singling  out  one  abuse. 

Do  you  have  any  questions,  SenaiflH 

Senator  Dlrkben.  I  was  going  to  commend  the  distinguished  Sen¬ 
ator  from  Delaware  and  to  observe  that  under  section  11(e),  the  bill 
provides  ^ Any  statement  made  to  an  examiner  may  be  the  basis  for  a 
prosecution  under  section  1001  of  title  18,  United  States  Code.” 

Now,  that  section  of  the  Code  does  deal  with  this  but  does  not  go 
as  far  as  the  amendment  suggested  by  the  Senator  from  Delaware. 
Frankly,  I  am  quite  glad  that  the  language  is  thus  offered.  We  have 
had  this  discussion  before.  It  does  occur  to  me  that  in  order  to  reach 
some  of  these  almost  infamous  situations,  you  can  only  do  it  by  a  bill 
of  such  dimensions  that  it  actually  would  become  a.  deterrent.  When 
the  word  gets  around  that  somebody  actually  apprehended  is  really 
taking  a  chance  on  a  long  time  looking  out,  instead  of  looking  in,  to¬ 
gether  with  a  fine,  I  think  it  will  bring  them  to  their  senses  ana  it  will 
apply  to  the  whole  country,  as  it  should.  Because  as  the  Chicago 
Tribune  editorial  points  out,  we  have  had  our  troubles  from  one  elec¬ 
tion  period  to  another. 

But  may  I  ask,,  have  you  had  comparable  experiences,  for  instance, 
in  your  State?  v\ 

.  Senator  WuxiAMsV  Yes;  we  have  had' not  exactly  to  the  extent  that 
I  have  described  here,  but  I  think  we  might  just  as  well  be  realistic* 
This  condition  at  various  times  has  existed  in  oil  of  our  States-  I 
think  that  all  of  the  Members  i>f  the  Senate  recognize  that,  at  some 
time  or  other,  we  have  had  situations  which  are  not  being  Adequately 
dealt  with  under  existing  law.  As  I  have  stated  before,  whether  that 
isr  a  iapk  of  propri*  authority  or  the  lack  of  enthusiasm  on  the  part  of 
the  State  to  do  itj  I  do  up  Imow,  But  anyway,  I  do  feel  that  Lwhile 
we  are  dealing  with  this  problem,  this  is  an  excellent  opportunity  to 
take  a  constructive  step  toward  clean  elections*  + 

As  you  pointed  out,  X  am  aware  of  the  Section  which  is  in  the  hill* 
I  Would  favor  that  as  far  aait  goes*  but  as  you  so  ably  Pointed  out,  that 
is  only  effective  when  this  particular  hill  is  triggeredT  into  action  in  a 
particular  area,  I  think  that  this  problem  is  with  us*  It  is  with  ua 
m  Delaware,  Illinois,  Californio-  CEcago,  New  York,  whereverifrinay 
be*  I  think  that  while  I. am  in  faVor  or  giving; every,  man  the  right  to 
cast  his  vote  in  this  country,  I  think  he  also  has  a  right  to  be  sure  mat  it 
.  is  going  to.be  counted  and  that  that  vote*  when  it  is  cast,  is  ng% nullified 
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bv  a  vote  cast  illegally  in  another, direction-  For  that  reason,  I  made 
this  amendment  intentionally  applicable  to  all  of  the  30  States  in  the 
Union,  ;  -  * 

Senator  Dijik&en,  Have  you  encountered  up  there  the  experience  of 
circulating  registrants  and  circulating  voters,  where  they  load  them  in 
a  car,  register  them  first  in  one  place  and  then  another,  and  subse¬ 
quently  carnr  them,  around  on  election  day  so  that  they  can  vote  a  good 
many  times  f 

Senator  Wii/Uajis*  Yes;  shuttling  them  back  and  forth  with  buses 
on  election  daysj  and  it  is  hard  to  catch  them  and  usually  their,  vote 
is  cast  before  it  is  too  late.  We  had  an  experience  in,  our  State  at  one 
time,  to  show  this  is  not  centered  in  any  particular  area  of  the  coun¬ 
try,  where  after  a  major  registration  drive,  we  ended  up  having  more 
people  registered  in  the  city  of  Wilmington  than  there  were  adults  in 
the  city  that  could  have  qualified  possibly. 

Now,  those  conditions  should  not  exist  and  I  think  that  it  behooves 
this  Congress  to  take  appropriate  steps  in  dealing  with  this  problem 
how.  I  know  of  no  more  appropriate  time  than  to  make  this  a  F ederal 
crime  for  anyone  who  rasters  illegally  for  the  purpose  of  making 
himself  available  where  he  can  cast  an  illegal  ballot,  or  for  anyone 
who  conspires  with  this  group  to  tiy  to  get  them  to  do  it. 

Senator  Djeksen.  WeD,  I  can  say  to  you,  speaking  for  myself,  that 
your  suggested  language  will  certainly  have  good  attention.  In  the 
general  preparation  of  this  bill,  at  the  various  meetings  that  have  been 
held,  this  whole  question  of  penalties  has  been  discussed  from  one  time 
to  another.  ,  I  hope  before  we  conclude  our  labors,  we  can  agree  upon 
a  penalty  clause  which  not  only  has  teeth  in  it,  but  which  will  apply 
to  the  whole  country  and  at  long  last  get  some  beneficial  results. 

.  SeomtorWiJLLiAHS.  I  thank  the  Senator. 

Mr.  Chairman,  if  I  may,  in  connection  with  one  other  problem — — 
Senator  Ervin,  Could  I  interrupt  you  for  just  one  moment  here! 
All  the  other  provisions  in  this  Dill  in  its  present  form  only  apply 
to  6  States  and  34  counties  in  North  Carolina.  Would  you  object  to 
^clarifying  amendment  adding  an  additional  sentence  to  your  pro¬ 
posed  amendment  to  say  this  section  of  the  bill  shall  apply  to  the 
entire  country,  and  not  to  the  portion  covered  merely  by  section 
3(a) !  ;  ■  -y\  . 

Senator  This  amendment  was  designed  to  cover  the  en¬ 

tire  countiy,  because  I  think  it  should  apply  to  the  entire  coiiritry. 
That  was  my  intention  at  the  beginning;  yes,  sir. 

Senator  Ervin.  You  do  not  object  to  making  that  clarifying  amend¬ 
ment  to  make  it  clear  beyond  any  doubt! 

Senator  Wmfcuws.  If  it  is  necessary  to  clear  it  beyond  any  doubt, 
I  not  only  would  support  it,  I  wpuld  want  it  included.  It  is  my  under¬ 
standing  that  the  amendment  does  apply  to  all  of  the  50  States  under 
all  circumstances,  but  if  it  doc? hot, t  most  certainly  would  support  its 
clarification ;  yes,  sir. 

,  Arid  I  might,  for  just  a  moment,  we  have  one  other  problem  which 
I  am  not  gbmg  to  discuss  this  lrtorning?  but  I  will  mention  it  to  thq 
committee,  I  am  sure  you  are  aware  ofit.  That  is  that  many  people 
who  are  moving  from  one  areis  of  the  countiy  to  another  jil  the  elec¬ 
tion  year  are  disqualified  for  voting  because  they  lose  their  status  in 
the  State  in  which  they  have  been  residing  and  paying  their  taxes  and 
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then,  when  they  move  over  to  their  other  State1— maybe  they  are  trans¬ 
ferred  by  their  company  with  which  they  are  working— they  are  not 
eligible  to  vote.  We  hare  a  disfranchised  group  of  citizens  in  all  of 
our  State®,  "who,  under  our  State  laws,  are  not  qualified  to  vote.  I  have 
worked- with  the  legislative  council  and  thus  far,  we  have  been  unable 
to  come  up  with  atiy  language  which  could  correct  this,  because  they 
feel  that  perhaps  it  is  one  which  would  have  to  be  dealt  with  at  the 
State  level  I#  at  they  did  prepare  a  resolution  here  that  it  would  be  the 
sense  of  the  Congress  that  the  States  should  take  immediate  action  to 
consider  the  enactment  of  appropriate  legislation  to  handle  this  prob¬ 
lem*  If  I  may,  I  wpuld  like  to  submit  this  for  tlv>  study  of  the  com- 
fhittee  and  whatever  consideration  yoii  may  feel  we  could  appropri¬ 
ately  deal  with  in  this  particular  bill,  I  am  not  toying  to  handicap  this 
bill  with  Something  which  would  make  it  unworkable,  but  I  do  think 
this  is  a  problem  which  all  of  us  together  may  give  serious  thought  to* 

Senator  Debksen.  I  think  you  are  right. 

Senator  Ervtn*  I  rejoice  and  say  the  State  of  North  Carolina  has  a 
number  of  bills  with  respect  to  this.  I  am  not  sure*  however,  that 
under  this  bill,  North  Carolina  would  be  enjoined  from  permitting 
that  to  come  into  effect  until  it  could  get  permission  from  the  district 
court  up  in  the  District  of  Columbia  to  pass  on  it. 

Senator  Williams.  I  am  submitting  this  suggested  resolution  for 

Jour  consideration,  because  it  is  a  problem  with  Which  we  are  dealing, 
thank  you,  very  much* 

Senator  Eiiviir,  I  nm  offering  in  evidence  a  bill  from  the  chairman 
of  the  board  of  elections  in  North  Carolina.  Such  a  bill  may  be  pre¬ 
vented  from  going  ihto  effect  by  the  district  court  sitting  in  the  Dis¬ 
trict  of  Columbia.  Under  S,  1S64  that  bill,  which  would  allow  all  the 
people  residing  in  North  Carolina  for  something  like  90  days  to  be 
allowed  to  vote  (could  not  be  effective  until  North  Carolina  came  up 
here  and  brought  a  suit  against  the  United  States  of  America  for  the 
purpose  of  having  it  adjudged  that  North  Carolina  is  still  a  member 
of  the  Union  and  has  the  right  to  legislative  power  given  to  it  by  its 
own  constitution  and  reserved  tb  it  by  the!  Constitution  of  the  United 
States.  That  is  to  illustrate  hbw  ridiculous  this  bill  is, 

;  Senator  WnjLiAiis.  I  thank  the  committee. 

Senator  Ervi^,  The  next  witness  ^  Senator  John  Stennis  of 
Mississippi/  '  ' ?r' . 1  ‘ 

STATEMENT  OP  HON.  JOHN  STENNIS,  A  U&  SENATOR  PROM  THE 

STATE  OP  MISSISSIPPI 

.  .  L=  1  •./ 

Senator  Stennis,  Mr.  Chairmtin,  I  consider  it  a  privilege  to  appear 
before  this  committee  and  I  t^jank  ypil  for  this  privilege  this  morning. 
Ordinarily,  I  do  not  take  a  gT^^t  dei^l  o^ime  and  I  am  hot  going  to 
talk # extensively  thiis  mofrnjng;  Mr,  Chairman.  F  tjufc  I  do  have  the 

J privilege  pf  representing  one  of  the  States  that  is  included  in  this  bill 
iid  I  do  want  t^6  mminitjee  indulgence  for  a  little  more  time  than  I 
yimlft  ordin^riIy>^k  for^ 

If  r,  Ch^irmap.  I  want  to  cal ^  tM  attention  pf  the  committee  to  the 
fact  that  fhe,  Civ}l  Eights!  Act,  of  to.  vojfog  rights  ^rill  takq 

eivjFP  pr  .almost,  every  and  any  given  rith&tioh  that^p  pr  will  ariee 
with  reference  to  voting  rightslhroughoufc  this  Nation.  I  think  that 
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is  generally  recognized}  it  was  when  the  bill  was  debated  ;  when  it 
was  passed,  I  think  it  is  recognized  by  the  Attorney  General  that 
drew  that  bill,  particularly  the  voting  rights  part,  I  think  it  is  recogr 
jiized  now*;  The  power  of  the  Department  of  Justice  and  the  Federal 
Treasury  is  behind  that  title*  They  can  file  suits  in  any  precinct  or 
city  or  county  or  State  and  Can  proceed  and  effectively  proceed  in 
meeting  any  situation  that  is  being  done*  The  law  has  not  beeh 
found  to  be  inadequate  in  any  respect*  any  major  respect*  but  here,  all 
of  a  sudden,  we  have  this  march  in  Alabama  and  a  march  here  in 
front  of  the  White  House,  and  people  lying  down  in  the  corridors  of 
the  White  House  and  a  joint  session  is  called  ut  night  and  we  have 
the  unusual  spectacle  there  of  a  bill  that  has  never  been  drawn  and  pre¬ 
sented  not  only  to  the  Congress  but. to  the  American  peoplef  with  the 
court  there,  at  least  the  majority  of  them*  This  Is  extraordinary  and 
unusual,  Mr*  Chairman,  AH  of  a  sudden,  here  a  bill  shoWs  up  3  days 
later  with  66  Members  of  our  honorable  body,  and  honored  Members* 
already  as  signers  and  cosigners  of  legislation*  As  busy  as  we  are 
around  here,  I  hardly  see  Where  they  had  a  chance  to  lend  it,  much  Jess 
digest  it  or  more  less  check  it  against  the  Constitution  of  the  United 
States,  So  I  cannot  see,  as  one  who  ha&  been  around  here  a  good 
many  years,  I  cannot  see  any  major  thing  behind  this  bill  in  view  of 
the  present  law  except  it  is  a  political  contest  between  the  Democratic 
Party  and  the  Republican  Party  as  to  who  is  going  to  share  the  most 
in  these  newly  elected,  newly  voting  members  of  the  colored  race,  I 
do  not  have  any  doubt  about  that  I  see  every  evidence  of  it  from  the 
White  House  through  the  rest  of  the  Democratic  Party  and  through 
the  Republican  Party,  top*  r  ; 

Senator  Krvin.  The  Wall  Street  Journal  suggested  in  ah  editorial 
the  other  day  that  the  Republicans  would  get  credit  for  the  bad  law 
and  the  Democrats  would  get  credit  for  good  intentions* 

Senator  Stennis.  Well,  I  think  that  is  a  major  part  of  the  con¬ 
sideration  of  this  bill,  especially  when  it  is  not  needed,  drawn  on  a 
wave  of  emotionalism  and  it  leaves  the  Constitution  of  the  United 
States  a  shambles.  I  think  it  is  a  product,  at  this  particular  time,  of 
this  wave  of  sentiment  and  emotionalism  about  voting.  We  have  had 
these  waves  before.  They  have  had  them  ih  other  countries  with  our 
form  of  government,  .But  the  -idea  hoW  is  thfet  everyone  ought  to  bti 
voting  regardless  of  qualifications,  regardless  of  the  Oonstit’imon  of 
the.  United  States  provisions,  There  is  a  downgrading,  always  a 
downgrading  of  those  qualifications,  making  them  less  stud  less  and 
less,  and  an  upgrading  of  deficiencies;  It  is  down  with  Veqttircmente 
of  the  Constitutions  T:  ’  ^  ^  ^ 

Why,  the  most  that  could  be  said,  the  most  friendly  thing  that  could 
be  said  about  this  bill  and  the  Constitution  is  that  it  merely  Suspends 
the  Constitution.  And  I  understand  that  ohe  Senator  ha*  been  Quoted 
tjp  that  effect*  that  it  does  not  repeal  it,  it  doei  hot  ignote  it,  it  jhst 
suspends  it.  * 

I  heard  Mr,  Nixon  on  television  the  other  day,  and  I  speak  tri{h&if 
deference  to  him  as  a  former  Senator  and  former  candidate  for  Presi- 
dent  of  the  United  States,  when  they  raised  the  question  with  him 
about  amending  the  Constitution,  why,  he  says,  there  is  not  rime  to 
amend  the  Constitution— there  is  not  time  to  go  that  Way,  We  will 
have  to  go  the  other  route,  With  all  deference  to  him,  I  think  that  is 
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loose  and  reckless  language  to  be  applied  to  the  constitutional  ques¬ 
tion  of  this  magnitude*  especially  'where  it  is  so  plain  in  the  Constitu¬ 
tion  as  to  where  the  power  lies  with  reference  to  qualifications* 

I  think.  Mr.  Chairman*  the  heart  of  our  whole  system  is  to  follow 
the  Constitution  of  the  United  States  as  a  guide*  Certainly,  we  cannot 
all  interpret  it  just  the  same,  but  to  follow  it  as  a  general  guide  is  the 
heart  and  soul  of  our  system*  Whenever  we  fail  to  do  that,  and  we 
are  in  so  many  ways,  we  are  destroying  our  system* 

I  have  a  recent  quote  here  from  the  late  Justice  Frankfurter-  He 
said,  “Those  who  pass  laws  not  only  are  under  a  duty  to  pass  laws* 
they  also  are  under  a  duty  to  observe  the  Constitution/’ 

So  certainly,  we  cannot  dismiss  these  principles  here  with  the  bland 
remark  that,  “Well,  that  is  a  matter  for  the  court*”  The  positive  duty 
Is  right  here  on  our  doorstep- 

Senator  Ervin*  I  do  not  want  to  interrupt  you,  but  how  can  a  Mem¬ 
ber  of  the  Senate  or  Member  of  the  House  of  Representatives  keep 
his  oath  to  support  and  uphold  the  Constitution  without  measuring 
any  laws  he  votes  for  alongside  the  Constitution  ? 

Senator  Stennis.  I  do  not  think  it  can  be  done,  and,  certainly,  it 
should  not  be  done-  But  a  great  deal  of  the  prevailing  sentiment  of 
today  is,  well,  that  a  lawyers*  talk;  that  is,  lawyers*  talk;  the  courts 
will  pass  on  the  constitutionality  of  it  and  we  have  to_  get  to  the 
practical  side  of  things*  But  here  the  provision  is  so  plain  and  they 
are  recognized  on  the  face  of  this  bill  itself*  When  they  tiy  to  avoid 
the  Constitution  by  more  or  less  suspending  it,  that  we  are  going  to  let 
it  come  back  into  effect  after  these  qualifications  that  the  States  have 
prescribed  whenever  a  court  decides  that  a  State  is  doing  certain 
things  and  not  guilty  of  certain  wrongs*  ; 

Senator  Dirksen.  Well,  Senator  Stennis,  is  not  the  nub  of  the 
question,  after  all,  with  respect  to  Members  of  the  House  and  Senate, 
what  their  own  estimate  is  of  the  constitutionality  of  the  given  prob¬ 
lem  ?  We  hold  up  our  hands  and  take  an  oath  to  uphold  and  defend 
the  Constitution* 

Senator  Stennis.  Yes;  they  are  studied  estimates,  Senator*  ^  X  said 
that  this  bill  apparently  was  hastilyput  together  and  sent  in  here 
with  this  great  number  of  authors.  They  had  not  had  much  chance, 
not  much  chance  to  really  study  it  and  put  it  down  beside  the  Consti¬ 
tution  of  the  United  States  and  squared  with  it*  Those  that  are  not 
lawyers,  I  do  not  see  liow  they  had  a  chance;  to  consult  with  someone 
else  for  advice  and  counsel  on  the  subject.  I  say  that  the  bill  on  its 
face  recognizes  that  that  is  an  invasion  of  th$  direct  mandate  of  the 
Constitution  with  reference  to  the  qualifications  of  electors  being  de¬ 
cided  by  the  States,  in  that  it  more  or  less  tries  to  suspend,  suspend 
those  qualifications  for  a  time.  It  just  states  on  its  face  that  they 
shall  not  have  literacy  tests  at  all,  regardless  of  what  the  law  of  the 
State  says ;  they  shall  be  suspended  and  not  used  for  a  period-  It  does 
not  say  that  as  to  all  States,  which  is  another  gross  violation  of  the 
Constitution-  How  could  the  Congress  have  the  power  to  legislate  one 
set  of  rules  here  on  a  major  matter  of  that  kind,  for  one  State,  and 
another  set  of  rules  for  another  State  ? 

Senator  Dirksen.  To  conclude  the  observation  that  I  started,  you 
recall  that  there  are  sharp  differences  of  opinion  with  respect  to  title 
2,  the  accommodations  title,  in  the  Civil  Rights  Act  of  1964*  It  gave 
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me  some  difficulty,  I  must  say.  However,  when  the  time  came,  not- 
withstanding  that  difference  of  opinion,  in  the  Senate,  the  Court 
very  quickly  found  that  title  constitutional*  In  fact,  it  was  a  unani¬ 
mous  decision,  as  I  recall.  So  we  can  have  our  differences,  about  con* 
stitutionality  and  differ  very  honestly  and  honorably.  I  think  we  are 
quite  within  our  oath  when  we  do  it  and  quite  within  the  sense  of  i 
responsibility  in  doing  it*  But  at  long  last,  the  final  ,  determination 
ig  made  by  the  High  Tribunal*  ; 

Senator  Stennis.  My  observation  certainly  gives  room  for  the  man 
who  has  honestly  considered  a  thing  and  weighed  it*  I  said  there 
would  be  differences  of  final  belief^  out  that  we  could  not  meet  our 
obligation  by  merely  saying  that  this  is  a  matter  for  the  courts  to 
decide*  We  have  to  decide  it,  every  man  has  to  make,  the  decision 
himself,  Senator,  on  that  point 

Senator  Ervin*  May  I  interject  myself  here  to  say  I  agree  with 
Senator  Dirksen’s  observation,  that  each  Member  of  Congress  has  to 
decide  whether  it  is  constitutional  for  himself*  I  am  frank  to  state 
that  the  interstate  commerce  clause  gives  Congress  the  power  to  regu¬ 
late  interstate  commerce,  which  is  the  movement  of  persons,  goods,  and 
communications  from  one  State  to  another*  I  think  that  the  Found¬ 
ing  Fathers  would  turn  over  in  their  graves  if  they  received  informa¬ 
tion  that  the  interstate  commerce  clause  permits  Congress  to  regulate, 
every  human  activity  anywhere  in  the  United  States,  from  that  of 
business  to.  that  of  erecting  stones  to  mark  the  graves  of  the  departed.. 
Yet  that  is  precisely  what  the  Supreme  Court  held  in  the  civil  rights 
cases,  for  ail  practical  intents  and  purposes*  And  they  have  gone 
beyond  that  in  the  FUbum  case;  when  they  hejd  that  a  man  could  not 
grow  wheat  upon  his  own  lands  for  his  own  consumption  and  that  of 
his  domestic  animals*  If  that  is  transportation  of  goods  and  humans 
from  one  part  of  the  United  States  to  another,  I  have  no  capacity  to 
comprehend. 

Senator  Stennis.  My  point  on  the  Constitution  is  that  those  who 
have  signed  the  bill  should  reconsider  whether  or  not  this  act  is  justi¬ 
fied  on  the  Constitution  of  the  United  States,  particularly  as  it  flirts 
and  weighs  and  nullifies  those  provisions  of  our  Constitution  which 
says  that  the  States,  the  States  alone,  shall  have  the  authority  to  set 
the  quali  fications  of  electors. , 

Now,  there  are  others  that  Senator  Williams  touched  on  a  little, 
but  there  are  others  that  ought  to  be  heard  with  reference  to  this 
matter*  That  is  the  countless  millions  of  electors  that  are  qualified,  ^ 
eveiy  way  under  their  own  State  law  and  have  met  these  requirements 
and  are  registered  and  do  vote*  They  have  a  right  not  to  have  theiy 
vote  diluted  or  canceled  out. by  someone  who  is  brought  in  under  a 
political  bill  like  this,  eti  masse,  with,  a  suspension  of  the  rules  and 
suspension  of  the  law,  suspension  of  the  Constitution  of  the  United 
States,  and  their  names  put  on  the  registers  and  voting. 

'  My  plea  there  is  for  those  who  are  already  on  and  already  qualified; 
they  have  met  the  conditions,  they  have  prepared  themselves1  for 
citizenship  in  the  way  that  is  required  for  ffrw*  Certainly,  they  are 
entitled  to  some  consideration  afid  some  protection  with  reference  to 
their  ballot* 

Now,  Mr*  Chairman,  that  brings  hie  to  a  more  formal  part  of  my 
statement  here,  and  this  question  of  the  Constitution  and  each  Member 
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v  j  i  ■  1 !  '  '  r  ■ ,  '  ■ 

deciding  it,  I  am  so  concerned  about  that  that  I  have  set  forth  some 
cases  her*  that  I  Want  briefly  to  disfcuss.  They  are  familiar  to  most 
of  yoii  already,  but  I  wnhfc  to  discuss  them  at  Isome  special  length* 

Mr.  Chairman j  oh±  oiir  system  bf  government,  there  is  an  absolute 
condition  precedent  to.  the  enactment  bf  all  legislation  by  the  Congress, 
There  must  hi  a  constitutional  grant  of  authority  to  the  Congress* 
either  express  or  necessarily  implied,  for  the  passage  of  the  legislation. 
The  most  compelling  problem  may  not  be  the  subject  of  Federal  lav? 
in  the  absence  of  constitutional  authority.  . 

I  yield  to  no  one  in  my  'belief  that  all  citizens  who  tito  qualified  under 
the  law;  whatever  legal  requirements  may  be  established  thereby, 
should  ob  allowed  to  register  and  vote  without  any  discrimination  of 
any  kind*  I  have  always  supported  this  position  and  I  do  so  now.  The 
existence  of  a- problem,  everi  assuming  such  a  problem  exists,  does  not 
provide  the  constitutional  authority  fori  Congress  to  legislate;  that 
authority  must  be  found  witliin  the  four  corners  of  our  baric  law,  the 
Constitution  of  the  United  States. 

The  Supreme  Court  has  expressed  this  principle  on  many  Occasions 
and  has  never  upheld  the  validity  of  an  act  of  Congress  simply  because 
it  Sought  to  accomplish  a  desired  result.  Ill  the  famous  case  of 
Garter V,  O arter  Goal  Go .,  et «?.,  298  U.S.  238t  66  S*  Ot  866,  80  Lr.  Ed. 
1160  (1036) ,  for  example,  the  Court  spoke  of  its  duty  to  determine  the 
constitutionality  of  legislation  and  stated : 

In  the  discharge  of  that  duty,  the  opinion  of  the  lawmakers  that  a  statute 
p issed  by  them  la  valid  must  be  given  great  weight,  but  their  opinion,  or  the 
court's  opinion,  that  the  statute  win  prove  greatly  or  generally  beneficial  la  wholly 
Irrelevant  to  the  Inquiry  (298  U.&  238,  297). 

I  think  the  main  motivation  behind  those,  and  I  think— I  give  them 
a  good  motive,  that  they  are  sponsoring  this  bill  as  signers,  that  they 
Want  to  do  something  about  a  situation.  Now-*  the  Supreme  Court  of 
the  United  States  says  that  th^  fact  that  they  want  to  do  somethingor 
have  a  good  motive  is  even  wholly  irrelevant  to  the  real  inquiry.  The 
real  inquiry  is  do  they  have  the  power,  the  Congress  J 

It  is  true,  of  course,  that'  within  constitutional  bounds  the  Congress 
is  free  to  enact  any  legislation  which  is  reasonably  adapted  to  meeting 
a  problem.  Attorney  General  Katzeub&cluin  his  testimony  to  the 
Hous&  £uid  Senate  Judiciaiy  Committees  oh  3,  1564,  gave  great  weight 
to  the  fact  that  the  means  chosen  by  Congress  to  accomplish  a  desired 
result  are  solely  a  matter  of  legislative  discretion.  This  is  Certainly 
trite,  but  it  is  valid  ortly  to  the  point  tliftt  Cqbgress  does  not  exceed  the 
grant  of  its  constitutional  authority.  In  declaring  unconstitutional  the 
Railroad  Retirement  Act  of  1934,  the  Supnejtfte  Court  very  concisely 
stated:  r  '  *" 

The  fact  that  the  compulsory  scheme  is  novel  Is,  pf  course,  no  .evidence  of  un* 
constitutionality*  Even  should  we. consider  the  act  unwise  and  prejudicial  to 
both  public  ahd  private  Interest  if  it  be  fairly  Within  delegated  power  our  oblteA- 
tion  is  to  sustain  It*  On  the  other  hand,  though  we  should  think  the  measure 
embodies  a  valuable  Social  plan  and  be  In  entire  sympathy  with  its  purpose  and 
intended  results,  if  the  provisions  go  beyond  the  boundaries  of  constitutional 
power  we  must  so  declare,  (Railroad  Ret irement  Bpord  et  at,  v.  Alt-On  Railroad 
Co,  et  al,  m  U  S.  330, 360  (1935) ).  ;  ' 

I  am  sure  everyone  agrees  generally  with  that  law,  Mr,  Chairman, 
That  is  settled  law,  Bqt  my  point  is.  if  we  run  by  these  signs  in  our 
eagerness  and  our  desire  to  qo  something  about  the  situation*  I  think 
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■  }  :  ■< 

that  is  just  what  we  are  doing  here  now-  I  want  to  specifically  devote 
my  statement  to  the  following  points:  : 

1.  The  power  td  regulate  elections  and  establish  qualifications  and 
procedure^  to  vote  rs  solely  within  the  power  of  the  respective  States, 
subject  only  to  article  I,  section  4;  the  15th  amendment,  and  the  19th 
amendment  to  the  Constitution, 

2*  S*  1564  far  exceeds  the  delegated  power  of  Congress  as  conferrtedt 
by  article  I,  section  4,  and  the  15th  and  19th  amendments-  f 

3.  S:  1564  violates  the  spirit  if  not  the  letter  of  the  following  con¬ 
stitutional  principles : 

.( a )  the  prohibition  against  ex  post  facto  laws  and  bills  of 
attainder;  j  . 

!&)  the  s&paration*of*powers  doctrine; 
c\  the  riglit  of  judicial  review ; 

d)  the  principle  that  ours  is  a  government  of  laws  and  not 
of  men* 

It  is  axiomatic  that  the  Federal  Government  has  only  those  powers 
delegated  to  it  by  the  Constitution,  Absent  an  express  or  implied 
grant  of  authority,  there  is,  no  federal  power.  On  the  contrary,  the 
respective  States  are  the  repositories  of  residual  power;  that  is,  au¬ 
thority  not  given  to  the  Federal  Government,  nor  denied  to  the  States,, 
remains  in  the  States  or  in  the  people  without  enumeration  in  the  Con¬ 
stitution*  The  iOtiy  amendment  forever  set  this  proposition  at  rest*. 
Further,  the  doctrine  was  given  clear  enunciation  in  barter  v.  Garter 
Coal  Co .  et  aLf  supra,  wherein  the  Court  said ; 

The  general  rule  with  regard  to  the  respective  powers  of  the  Constitution  is  not 
In  doubt.  The  States  were  before  the  Constitution;  and,  consequently,  their" 
legislative  powers  antedated  the  Constitution.  Those  who  framed  and  those  who 
adopted  that  Instrument  meant  to  carve  from  the  general  mass  of  legislative 
powers,  then  possessed  by  the  States,  only  such  portions  as  it  was  thought  wise 
to  confer  upon  the  federal  Government;  and  in  order  that  there  should  be  no 
uncertainty  lu  respect  of  what  was  taken  and  what  was  left,  the  national  powers* 
of  legislation  were  not  aggregated  bat  enumerated — with  the  resutt  that  what 
was  not  embraced  by  the  enumeration 'remained  vested  In  the  States  without 
change  or  Impairment  (208  U.S,  288, 291) . 

Applying  this  principle  to  the  question  of  voting,  it  is  clear  beyond 
doubt  that  only  the  respective  States  have  the  authority  to  establish 
the  qualifications  of  voters. 

I  quote  here  now  two  provisions  of  the  Constitution  with  which  you ; 
are  all  familiar,  article' I,  section  £  of  Constitution  and  the  lVtfr 
amendment,  having  that  clause  that  electors  in  each  State  shall  have 
the  qualifications  requisite  f6r  electors  of  the  ‘most  numetpus  branch 
of  the  State  legislature*  1  \ 

These  two  provisions  of  the  Constitution  expressly  provide  thsit  those 
who  tote  for  Members  of  tile  House  and  Senate  shall  have  the  same, 
qualifications  as  are  required  of  electors  of  the  most  numerous  branch 
of  the  State  legislature-  Without  question,  these  provisions  give  to  the 
States  the  authority  to  set  the  qualifications  for  electors,  I  emphasise 
that  over  and  over,  because  this  bill  takes  away  from  the  States  the 
State  law,  the  power  that  they  have  exercised  in  setting  up  th6  quali¬ 
fication  of  electors.  It  does  notPudertake  to  say  that  those  qualifier 1 
tions  are  absurd  or  invalid  or  remote  or  not  relevant*  It  just  suspends 
them,  pulls  tliem  out  and  says  they  shall  not  be  operative  in  these 
States,  whereas  in  New  York,  and  as  Senator  Robertson  and  others 
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have  pointed  out,  they  have  more  stringent  qualification  requirements 
for  literacy  before  a  person  cnn  be.  a  qualified  elector  and  the  bill  does 
not  touch  topside  nor  bottom*  According  to  the  figures  here  from  this 
editorial  in  the  Washington  Post,  it  will  leave  330,000  Puerto  Ricans 
out  of  480,000  potentiS  voter  registration  ability*  leave  ^hem  un¬ 
touched  ana  they  will  not  be  able  to  qualify  under  State  law  regard¬ 
less  of  *heir  intelligence,  patriotism,  or  anything  else,  because  of  their 
inability  to  be  able  to  comprehend  the  English  language  to  the  extent 
of,  I  believe,  reading  the  Constitution  of  the  State  of  New  York* 

Now,  as  I  say,  it  not  only  violates  the  Constitution  when  it  sets  aside 
the  provisions  of  some  of  the  States,  but  it  compounds  the  injury 
and  goes  another  step  in  violating  the  Constitution  of  the  United 
States  with  its  lack  of  uniformity.  In  other  words,  certain  areas 
are  just  picked  out  for  the  purpose  of  passing  penal  legislation*  And 
that  runs  all  the  way  through  this  bill. 

It  is  also  established  without  question  that  these  sections  are  the 
only  provisions  of  the  Constitution  dealing  with  the  authority  to  de¬ 
termine  the  qualifications  of  voters,  subject  only  to  the  15th  and  19th 
amendments.  The  19th  amendment,  of  course,  prohibits  discrimi¬ 
nation  on  the  basis  of  sex  and  it  is  not  relevant  to  this  discussion*  It 
is  just  as  clear  that  under  these  provisions  and  the  Supreme  Court’s 
interpretation  thereof  the  several  States  have  the  exclusive  power, 
subject  only  to  the  prohibition  of  the  16th  amendment,  to  decide  who 
shall  vote  in  both  Federal  and  State  elections  and  to  set  the  qualifica¬ 
tions  which  must  be  met.  The  Supreme  Court  has  affirmed  and  re¬ 
affirmed  this  principle  in  many  decisions.  In  Pope  v.  WiUiaim ,  193 
US.  831  (1904) ,  for  example,  the  Court  stated : 

The  Federal  Constitution  does  not  confer  the  right  of  suffrage  upon  anyone 
and  the  conditions  under  which  that  right  Is  to  be  exercised  are  matters  for 
the  States  alone  to  proscribe  •  *  *  (193U.S*$21, 638)  > 

The  Court  lias  likewise  specifically  ruled  that  requiring  all  voter 
applicants  to  pass  a  literacy  test  is  a  legitimate  and  permitted  exercise 
of  the  States’  authority  to  set  voting  qualifications.  In  Ghdnn  v. 
United  States  238  US*  347  (1915)  the  Court  dismissed  any  question 
on  this  subject  by  stating ; 

No  time  heed  be  spent  on  the  question  of  the  validity  of  the  literacy  test 
considered  alone  since  as  we  have  seen  ltg  establishment  was  but  the  exercise 
by  the  State  of  a  lawful  power  vested  in  it  not  subject  to  our  supervision  and, 
indeed,  ite  validity  is  admitted  (238  U.S*  347. 366)  * 

Further,  the  Attorney  General  of  the  United  States,  while  testify¬ 
ing  to  the  Senate  Judiciary  Committee  on  July  24, 1983,  during  con¬ 
sideration  of  the  then  pending  civil  rights  hill,  stated— the  Attorney 
General  at  that  time  was  the  gentleman  now  presently  Senator  Robert 
Kennedy — 

I  thinjt  there  is  no  question,  that  It  la  Id  the  power  of  the  States  to  establish 
the  qualifications  of  its  voters  and  the  State  does  have  the  authority  to  .establish 
a  literacy  test.  '  \  .  r 

At  another  point  in  his  testimony  the  Attorney  General  also  stated 
that™  !  f  i i- .  ‘  r  ,• 

1  don’t  believe  that  the  Federal  Government  can  establish  the  qualifications 
for  voting  *  *  *,  ■ 
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And*  indeed,  the  present  Attorney  General  affirmed  these  principles 
Jn  testifying  before  the  Senate  Judiciary  Committee  on  the  bill  now 
under  consideration. 

Based  on  these  constitutional  provisions,  decisions  of  the  Supreme 
Court,  and  the  opinions  Of  the  present  Attorney  General  and  lus  im¬ 
mediate  predecessor,  I  believe  all  members  of  this  committee  will 
agree  that  the  several  States  have  the  exclusive  jurisdiction  to  deter- 
mme  voter  qualifications,  specifically  including  the  right  to  estab¬ 
lish  literacy  tests.  This  being  true,  let  us  now  turn  to  a  consideration 
of  the  only  restriction  on  that  authority,  the  15th  amendment  to  the 
Constitution. 

Soon  after  the  passage  of  the  13th,  14th,  and  15th  amendments, 
Congress  enacted  a  number  of  enforcing  statutes.  Likewise,  the  Su¬ 
preme  Court  was  quickly  called  upon  to  interpret  these  new  constitu¬ 
tional  protections,  and  from  the  date  of  its  first  decision  in  The 
Shmgkter-Hwwe  cases  in  1873  (The  Butchers'  Benevolent  Association 
of  New  Orleans  v.  The  Crescent  City  Livestock  Landing  and 
Slaughter-House  Company ,  83  ILS.  33)  to  the  present  time,  the  Court 
has  without  exception  held  that:  (1)  the  14th  and  15th  amendments 
prohibit  action  of  the  States,  but  not  of  individuals,  which  deny  the 
rights  secured  thereby;  and  (2)  the  legislative  power  of  Congress 
thereunder  is  limited  to  “appropriate  legislation’*  designed  only  to 
prohibit  violations  thereof  based  on  race  or  color.  Any  act  of  Con¬ 
gress  which  exceeds  these  specific  limitations  is  invalid. 

The  15th  amendment,  of  course,  provides  that  the  right  of  citi¬ 
zens  to  vote  shall  not  be  denied  “on  account  of  race,  color,  or  previous 
condition  of  servitude.”  This  guarantee  does  not  enlarge  the  power 
of  the  Federal  Government  nor  does  it  diminish  the  power  of  the 
States  except  to  the  extent  that  it  prohibits  voting  discrimination 
because  of  race.  As  the  Court  so  clearly  stated  in  rope  v.  Williams^ 
supra : 

&lBce  the  15th  amendment  the  whole  control  over  suffrage  and  the  power  to 
regulate  Its  exercise  la  still  left  with  and  retained  by  the  several  States,  with 
the  single  restriction  that  they  must  not  deny  or  abridge  it  on  account  erf  race, 
colort  or  previous  condition  of  servitude  (103  U.S.  621,  G82), 

Senator  Eryin.  May  I  interrupt  at  this  point? 

Senator  Stbnnib.  Yes,  sir,  certainly. 

Senator  Ervin,  I  will  ask  you  if  the  Supreme  Court  has  not  held  in 
a  number  of  cases  that  the  14th  amendment  and  the  16th  amendment 
merely  prohibit  certain  actions  on  the  part  of  the  State  and  that  they 
authorize  the  Congress  to  pass  the  legislation  which  is  appropriate  to 
enforce  the  prohibition,  hut  do  not  autohrize  Congress  to  take  control 
of  the  obligation  of  a  State  under  the  14th  amendment  to  accord  every¬ 
one  due  process  of  law  or  to  accord  one  equal  protection  of  the  laws  or 
to  take  charge  of  procedures  for  voting  in  State  and  local  elections? 

Senator  Biennis*  The  Senator  is  correct  and  the  15th  amendment, 
the  congressional  power  under  it  is  limited,  as  I  was  saying  here,  to 
those  discriminations  because  of  race  and  color  and  none  other. 

Senator  Ervin*  In  other  words,  the  decisions  hold  that  the  only 
power  to  adopt  appropriate  legislation  for  the  enforcement  of  the 
15th  amendment  is  the  power  to  prevent  the  State  from  doing  what 
that  amendment  prohibits  it  from  doing  and  not  the  power  to  adopt  a 
set  of  affirmative  laws  to  take  charge  of  State  and  local  elections? 
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Senator  Stennis.  The  Senator  is  undoubtedly  correct.  The  only 
habitation  on  the  power  of  the  States  with' the  passage  of  the  15th 
ataendmefit  1&1  that  no  one  be  denied  tlie  privilege  of  voting  simply 
because  of  nice  ^  r  color. 

Senator  Envi-w.  And  if  the  power  to  suspend  the  law  or  provision  of 
1  the  Con^itution  in  hereJ_exists  in  Congresji,  then  Congress  can  suspend 
a  provision  of  the  Constitution  for  .100  years  or  1,000  years  or  forever*, 
can  it  not? :  •'  :,i"  •  !" 

Senator  Stenkis,  Well,  it  is  the  most  dangerous  principle  that  we 
can  possibly  get  into.  It  Wyes  the  Constitution  a  shambles. 

Senator  Ervin,  AiuJ  does  hot  the  Senator  recall  that  the  Supreme 
Court  of  the  United  States  held  in  wlmt  in  my  opinion  was  the  greatest 
decision  that  was  ever  handed  down.  Ex  parte  MilUgwn,  that  the  power 
to  suspend  any  part  of  the  Constitution  does  hot  exist?  ^ 

Senator  Stennis.  That  is  correct,  even  in  time  of  war*  .! 
/^Senator  Ervin*  That  the  Constitution  is  a  law  equally  for  people 
and  rulers  alike,  both  in  times  of  peace  and  war  ? 

Senator  Stennis.  Yes,  and  tjie  fact  that  there  is  not  time  to  pass  an 
an^ndment  is  totally  irrelevant,  howevei  great  the  demand  might  be. 

Section  %  of  the  16th  amendment  gives  to  the  Congress  power  to 
enforce  the  Prohibition  of  that  amendment  by  ^appropriate  legisla¬ 
tion.”  In  United  States  y.  I2eesey  sup 7Y&,  the  Supreme  Court  clearly 
spelled  out  in  unmistakable  language  that  such  legislation  must  be 
restricted  to  limiting  denials  based  on  race  or  color.  That  case  arose 
as  the  result  of  the  act  of  Congress  of  May  31,  1870  (16  Stat  140) 
which  was  designed  to  enforce  the  15th  amendment  guarantee.  The 
first  and  second  section  of  that  act,  yespectiyely,  provided  that  all  per¬ 
sons  shall  have  the^ right  to  vote  without  distinction  as  to  race,  color, 
or  previous  condition  of  servitude,  and  established  punishment  for 
any  officer  who  failed  to  give  all  persons  the  opportunity  to  vote 
without  regard  to  race  or  color.  Section  3,  however,  provided  that 
the  offer  of  any  person  to  perform  any  act  necessary  to  qualifying  to 
register,  and  the  subsequent  act  of  an  officer  in  refusing  to  receive  or 
permit  such  performance*  shall  be  considered  performance  of  the  act. 
Section  4  provided  punishment  for  any  person  who  wrongfully 
attempted  to  prevent  an  y  person  from  doing  an  act  necessary  to  be  done 
to  qualify  to  vote.  Neither  section  ,3  nor  section  4  was  in  any  way 
limited  to  prohibiting  denials  of  the  right  to  vote  because  of  race  or 
color* .  ;  ,  1 ;_h 

The  Court  prefaced  its  consideration  of  whether  these  two  sections, 
constituted  ^appropriate  legislation”  by  stating;  " 

It  le  not  to  be  contended,  nor  can  It  that  the  Amendment  confers  authority 
to;  impose  penalties  for  every  wrohgf^I  refusal  to  receive  the  vote  of  &  quallUed 
elector  at  State  elections. ,  It  fa  only  wheu  thn  wrongful  refusal  at  mich  an 
election  is  hechnae  of  race,  color,  or  previous  condition  of  fiervltude,  that  Cou* 
gross  can  interfere,  aid  ptotide  for  ‘its  punishment  If,  therefore,  tin?  third  andi 
the  adt*afe  beyond  that  limit ,  they  are  unauthorised  (ps 
U.S.  214, 218).  :  , 

The  Court  then  examined  the  act  of  1870  and  found  that  sections  8 
find  4  were  not  expressly  limited  to  prohibiting  discrimination  based 
on  ra<®  or  color,  and  it  further  found  that  those^  SecticMis  were  hot  ; 
limited  by  the  first  and  second  sections.  The  Court  therefore  declared 
the  act  of  1870  unconstitutional.  In  United  States  v.  ff&rris,  106  US.. 
639  (1883),  the  Court  stated,  with  reference  to  the  tfeese  case,  that: 
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The  ground  of  the  decision  was  that  the  sections  referred  to  (eeca  3  and  4) 
were  broad  enough L  not  bni^  to  pon^h  those  who  hindered  and  delayed  the  en^ 
franchisor  colored  citizen  from  voting  on  account  of  hie  race,  color*  Or  previous 
condition  of  servitude,  but  also  those  who  hindered  or  delayed  the  free  white 
citizen  (10G U*8*  029, 642).  \ 

Now,  Mr,  Chairman,  let  me  turn  to  a  consideration  of  the  provisions 
of  S.  1564  and  see  iftney  can  be  reconciled  with  these  constitutional 
principles*  First  of  all,  it  should  be;  noted  that  the  authors  of  this 
proposal  do  not  pretend  to  base  it  on  any  provisions  of  the  Constitu¬ 
tion  except  the  15th  amendment.  It  is  entitled  “A  bill  to  enforce  the 
15th  amendment  to  the  Constitution  of  the  United  States ,w  In  addi¬ 
tion^  the  Attorney  General  stated  in  his  testimony  befoie  the  House 
Judiciary  Committee,  as  shown  on  page  31  of  the  preliminary  tran¬ 
script,  that  “As  drafted  this  is  based  entirely  oil  the  legislative  provi¬ 
sions  of  the  15th  amendment  *  *  t  -  ■ 

Section  2  of  S*  1504  simply  declares  that  no  voting  qualifications  or 
procedure  shall  be  used  to  deny  the  right  to  vote  on  account  of  racepr 
color*  This  neither  adds  to  nor  detracts  from  the  coverage  of  the  bill* 
Section  3(a)  provides,  however,  that  no  person,  and  I  repeat  for  em¬ 
phasis,  no  person  shall  be  denied  the  right  to  vote  in  any  election  be¬ 
cause  of  his  failure  to  comply  with  any  test  or  device  in  any  State  or 
political  subdivision,  in  use  on  November  1,  1064,  if  less  than  50  per¬ 
cent  of  the  persons  of  voting  age  in  that  State  or  political  subdivision 
were  registered  to  vote  on  November  1, 1964,  or  if  less  than  50  percent 
of  such  persons  actually  voted  in  the  presidential  election  of  Novem¬ 
ber  1964*  This  section  contains  no  express  limitation  which  restricts 
its  operation  to  enforcement  of  the  1 5th  amendment  prohibition  against 
denials  of  the  right  to  vote  because  of  race  or  color-  It  oahnot  be  con¬ 
tended  that  it  is  so  limited*  In  this  respect,  it  is  similar  to  section  3  of 
the  act  of  1870  which  the  Supreme  Court  interpiyted  in  the  Reese  case* 

We  must  look  further,  therefore,  to  determine  if  section  3(a)  is 
limited  by  any  other  provision  in  the  bill.  Certainly  it  is  hot  limited 
by  section  2,  which  merely  states  a  truism  that  no  person  shall  be 
denied  the  right  to  vote  on  account  of  race  or  color,  I  submit  that 
there  is  no  other  possible  restriction  on  this  prevision;  if  this  is  true, 
S,  1564  cannot  be  considered  appropriate  legislation  under  the  15(h 
amendment*  ; 

It  has  been  contended  by  the  Attorney  General,  of  coufsA'  that  the 
effect  of  section  3(a)  is  limited  by  the  provisions  of  section  3(c)  which 
provides  that  a  State  or  political  subdivision  which  is  subject  to  3(a) 
may  file  a  petition  for  a  declaratory  judgment  in  a  three-judge  District 
Court  in -the  District  of  Colombia,  If  that  court  finds  that  neither 
the  petitioner  nor  any  other  person  acting  under  color  of  law  “has 
engaged  during  the  10  years  preceding  the  filing  of  the  action  in  acts 
or  practices  denying  or- abridging  the  right  to  vote  for  reasons  of 
race  or  color”  the  court  shall  then  declare  that  the  State  or  subdivision 
involved  is  not  subject  to  the  terms  of  section  3  {a).  At  first  glance 
it  may  seem  that  this  section  limits  3(h)  to  prohibiting  denials  VAsed 
on  race  or  color;  a  closer  examination  reveals  that  3  (a)  iff  not  so  lim¬ 
ited*  Suppose,  for  example,  th&tjhe  State  of  South  Carolina,  which 
comes  within  the  terms  of  section!  &  (a) ,  flies  a  petition  for  a  declaratory 
judgment.  After  trial^  lHe  detehiilned  by  the  court  that  a  Negrtj 
citizen  of  South  CaroHna  wftb  Wlbrigfhlly  ^denied 'this' right  io  Vote  # 
years  prior  to  the  filing  of  the  petition*  Under  the  terms  of  3(a), 
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(South  Carolina  would  not  be  (entitled  to  a  decleraboi y  judgment  re* 
moving  it  from  the  operation  of  section  3(a).  thereafter,  for  a 
period  of  4  years,  the  State  of  South  Carolina  would  be  prohibited 
from  applying  to  anyone,  not  just  a  Negro  citizen*  but  anyone  an 
otherwise  constitutionally  valid  literacy  test 

Now,  Mr.  Chairman,  there  is  one  of  the  key  points  from  the  consid¬ 
eration  of  the 'constitutional  basis  of  this  whole  matter,  that  it  abso¬ 
lutely  suspends  the  clear  operations  of  this  provision  of  the  Consti¬ 
tution  of  the  United  States,  whether  color  is  involved  or  not.  That  is 
where  the  legislation  falls. 

Senator  Ervin,  I  would  like  to  ask  you  a  question  on  that  point  and 
iii  so  doing,  I  am  going  to  accept  the  premise  of  the  proponents  of  this 
bill  that  if  50  percent  of  the  adult  population  of  a  State  was  not  reg¬ 
istered  or  voted  in  November  1964,  it  raises  a  presumption  that  the 
State  engaged  in  denying  or  abridging  the  right  to  vote  on  the  basis 
of  race  in  respect  to  registration  or  voting  for  that  election.  Now,  is 
there  not  a  principle  of  law  that  it  is  a  denial  of  due  process  not  to 
allow  rebuttal  of  a- presumption? 

Senator  Stennis.  It  certainly  is.  We  have  no  system  unless  that 
is  a  valid  premise. 

Senator  Ebvin,  Is  it  not  the  effect  of  section  3  (c)  to  provide  that  a 
State  cannot  rebut  the  presumption  by  showing  there  was  no  denial 
or  abridgment  of  the  right  to  register  or  vote  in  respect  to  the  Novem¬ 
ber  1964  election,  but  it  has  to  show  that  at  no  time  in  10  years  has 
a  single  election  official  denied  a  single  person  anywhere  within  the 
borders  of  the  State  the  right  to  vote  on  account  of  race  or  color? 

Senator  Stennis.  That  is  the  requirement  of  the  act. 

Senator  Ervin.  Is  not  that  an  impossible  burden  to  carry,  since  the 
State  would  have  to  produce  in  the  Federal  court  here  in  the  District 
proof  that  every  person  registered,  that  no  person  who  had  applied 
for  registration  at  that  time  had  been  denied  the  right  to  vote  on 
account  of  race  or  color  ?  Is  that  not  an  impossible  thing  to  prove! 

Senator  Stennis.  It  is  impossible  on  its  face  and  shows  the  absurd¬ 
ity  of  the  provision. 

Senator  Ervin.  Is  it  not  also  an  impossibility,  compounded  by  the 
fact  that  a  subpena  from  the  District  Court  in  the  District  of  Colum¬ 
bia  would  only  run  within  the  District  and  within  100  miles  of  the 
edge  otf  the  District?  , 

Senator  Stennis.  That  is  correct,  *  . 

Senator  Ervin.  And  most  of  these  States  are  farther  away  than 
that?  #  -  ,  ■  -  . 

Senator  Stennis.  That  is  correct,  they  are  shut  off  without  the 
compulsory  process  of  the  court. 

I  thank  the  chairman  for  his  question. 

Mr.  Chairman,  and  gentlemen  of  the  committee,  this  is  the  provi¬ 
sion  now  that  the  sponsors  of  the  bill  refer  to  when  they  say  all  this 
is  subject  to  judicial  review.  We  put  a  proviso  in  there  that  every¬ 
thing  here  is  subject  to  judicial  review  and  that  carries  out  the  provi¬ 
sions  of  the  Constitution  of  the  United  States.  They  not  only  reverse 
the  order  of  due  process  of  law  and  put  the  burden  on  the  wrong 
party,  but  they  bring  him  away  and  bring  him  into  a  jurisdiction  far . 
removed — it  could  be  3,000  miles— from  their  homo  into  the  court  here 
in  the  city  of  Washington.  And  furthermore,  they  are  .denying  the 
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process  of  court,  compulsory  process,  which  maybe  could  be  remedied 
under  that  point*  which  under  the  present  law  he  would  not  have. 
But  it  is  a  total  reversal  of  the  constitutional  processes  and  in  practiced 
effect,  a  denial  of  judicial  review. 

Furthermore,  in  many  of  the  States*  there  have  been  cases  where 
it  was  judicially  determined  that  as  to  this  person  or  ad  to  a  few 
persons,  there  was  discrimination  and  therefore*  it  is  judicially  deter¬ 
mined  already,  in  cases  already  decided  and  closed  that  in  those  States, 
why,  this  did  happen  and  their  mouth  is  closed,  then,  for  10  years; 
they  cannot  get  their  law  into  effect.  As  I  said  here,  they  have  to 
go  and  apply  this  no  literacy  test  not  only  to  people  that  may  be  col¬ 
ored,  but  to  white  people  or  anyone  also  all  alike* 

In  other  words,  it  is  a  butchering,  just  a  butchering  on  the  provi¬ 
sions  of  Ht&te  law  that  everyone  concedes  the  Constitution  places  that 
power  with  them.  It  is  an  abandonment  of  judicial  processes  we  have 
now  on  the  books  of  lawT  that  would  test  all  these  matters  under  judi¬ 
cial  decision  and  processing. 

Not  only,  would  the  State  or  any  political  subdivision  thereof,  be 
prevented  from  discriminating  against  Negroes,  neither  could  it  fairly 
and  constitutionally  apply  a  literacy  test  to  any  citizen,  Negro  or  white. 

There  can  be  no  question,  Mr.  Chairman  and  gentlemen  that  the 
effect  of  this  provision  is  to  apply  to  cases  other  than  that  of  deny¬ 
ing  voting  privileges  on  account  of  race  or  color.  This  provision 
of  the  biU  would  not  prevent  the  nondiscriminatory  use  of  literacy 
tests,  it  would  simply  prevent  their  use  at  all.  The  power  to  do  this 
is  not  given  to  Congress  by  the  15th  amendment  or  any  other  provision 
of  the  Constitution, 

The  Attorney  General,  knowingly  or  unknowingly,  admitted  in  his 
testimony  to  the  House  Judiciary  Committee  that  the  operation  of 
section  3  is  not  limited  to  enforcing  the  protections  of  the  15  th  amend¬ 
ment.  For  example,  he  was  asketfa  hypothetical  question  which  set.  up 
a  condition  of  obvious  discrimination  out  one  which  was  not  within 
the  50-percent  provision  of  section  3  (a)  *  When  asked  to  give  people 
relief  in  such  situations,  the  Attorney  General  replied ; 

The  reason  that  it  is  out  (meaning  the  hypothetical  situation)  is  that  It  does 
not  fit  the  50-perceht  figure.  The  reason  we  have  not  broken  things  down  into 
whites  and  Negroes,-  which  might  be  a  preferable  way  of  doing  itf  is  tbat  unlike 
the  hypothetical  case  that  yon  put,  Congressman,  we  don’t  have  those  figures. 
I  can't  tell  you  and  you  catrt  tell  me  how  many  Negroes  voted  In  Florida  in 
1904. 

In  other  words,  because  those  figures  were  not  available,  they  took 
this  other  poute  here  and  made  the  blanket  provision  apply  without 
that  limitation  of  discrimination  on  account  of  race. 

Again,  on  page  84  of  the  preliminary  transcript,  the  following  series 
of  questions  appear: 

Mr.  Lindsay.  Now,  to  start  a  proceeding  under  section  3,  I  take  It  that  you, 
as  Attorney  General,  would  have  to  start  a  proceeding,  somebody  would  have  to 
do  something  to  begin  the  administration  of  this  bill. 

The  Atojbney  General*  Yes. 

Mr.  Lindsay.  Now,  I  would  take  it  that  under  section  3,  you,  as  Attorney 
General* would  have  to  make  a  finding  unilateral*  that  there  had  been  a  15th 
amendment  violation ;  1b  that  not  true?  f 

The  Aitobney  General.  Not  a  15th  amendment  violation ;  no.  Merely  a  find¬ 
ing  that  there  were  literacy  tests  and  these  statistics  applied. 
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$bw,  may  I  call  your  special  attention,  this  is  not  my  words,  this 
is  the  Attorney  General,  who  drafUxl  the  bill.  He  said  he  would  not 
have  to  make  any  finding  to  put  it  in  operation  that  th«™  was  a  yiola- 
tionof  the  15th  amendment,  and  that  is  what  you  are  traveling  under 
here  in  the  bill.  2ffo,  he  would  not  .have  to  do  that,  and  I  quote  his 
words:  • 

Not  a  15th  amendment  violation ;  no.  Merely  a  finding  that  there  wen 
literacy  tea  taani  teeae  statistics  applied. 

That  is  all  you!  have  to  do  to  trigger  this  billj  just  go  find  a  State 
where  they  have  a  literacy  test  and  whfere  they  did  notmve  the  regis¬ 
tration  above  50  percent’  and  you  have  a  case  under  the  bill,  I  say 
that  you  have  hot  a  case  under  the  Constitution  of  the  United  States, 
unt^er  the  16  th  amendment-  That  is  what  the  Attorney  General  said. 
Until  you  have  a  case  as  that,  you  are  standing  on  unholy  ground  when 
you  try  to  go  in  and  pass  a  bill  of  this  kind/  r  It  is  not  justified. 

Senator  Ervins  If  I  will  not  disturb  the  Senator  too  much  by  inter¬ 
rupting,  the  Congressional  Quarterly  for  March  31,  1965;  which  I 
just  received  this  morning^  contains  a  statement  by  Koberfc  G:  Dixon, 
Jr,?  professor  of  constitutional  law,  George  Washington  University, 
‘He is  quoted  as  having  said — 

Evea  tbougb  the  Constitution  gives  Coptftefcs  the  power  to  legislate,  there  are 
ends  and  means  relationships.  For  instancy  It  the  medna  chcsen  are  not  well 
adapted  to  the  ends,  are  more  stringent  and  broader  than  heeded  to  accommo- 
date  the  endsf  the  legislation  may  be  Invalid  on  due  process  grounds,  1 

Senator  Stbnnis.  Yes ;  that  is  another  illustration  of  it,  ■ 

Senator  Erven-  Now,  are  not  there  Federal  cases  that  hold  that  a 
legislative  body  cannot  create  the  presumption  based  upon  a  feet  which 
the  party  against  whom  the  presumption  operates  cannot  prevent! 

Senator  Stcnnis.  Yes,  sir;  that  is  correct.  You  deny  him  due  proc¬ 
ess  of  law  if  you  treat  him  that  way. 

Senator  Ervin.  A  State  or  political  subdivision  can  register  people 
without  any  violation  of  the  l?th  amendment^  but  it  has  no  power  to 
compel  those  people  to  come  out  and  vote ;  does  it ! 

Senator  Stennis,  That  is  correct.  ■■  ■  ;  ^ 

Senator  Ervin/  And  docs  not  the  provision  of  this  bill  'Which  trig- 
gera  the  bill  into  operation  on  the  ba^is  of  the  fact  that  less  tfiaji  50 
percent  of  the  adult  population  are  voting,  prescribe  a  condition  to  be 
used  as  a  presumption  which  the  State  or  fine  political  subdivision  in 
question  cannot  possibly  prevent  or  avoid  ?  ^  :  ; 

Senator  Stennis.  That  is  correct.  It  Js  therefore  not  one  which 
can  stand  the  test  in  law  or  court*  It  is  unreasonable  and  beyond  the 
control  of  the  party  involved,  as  the  Senator  said*  :  — 

I  submit,  Mr.  (Chairman,  that  section  3  of  this  bill,  in  addition  to 
exceeding  the  authority  of  Congress  under  the  15th  amendment,  is 
not  reasonably  adapted  to  accomplishing  the  desired  result.  The 
stated  purpose  of  the  bill  is  to  prohibit  the  nondiscriminatory^se  of 
literacy  tests  and  other  devices  which  it  is  claimed  have  been  utilized 
to  deny  suffrage  rights  of  Negroes.  But  this  bill  does  not  purport  to 
prevent  the  discriminatory  u&e  of  such  tests;  it  snttply  would  prohibit 
the  use  of  such  tests  at  all  in  certain  States,  tinker  the  iinanimpus 
decisions  of  the  Supreme  Court,  the  several  States  have  a  constitu¬ 
tional  right  to  prescribe  such  tests*  Congress  cannot  abolish  by  stat¬ 
ute  that  which  the  States  have  a  constitutional  right  to  db.  All  Con- 
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£Fe@s  can  do  under  the  15th  amendment  is  enact  legislation  to  prevent 
the  discriminatory  use  of  these  testa*  and  it  seems  evident  that  the 
Visions  of  S*  1564  arpiiot  reasonably/anda#^^  tothafc 

^  i  j_  .  ; 

Mr*  Chairman,  I  do  n pt  want  to  take  too  much  time*  I  do  ask  unan¬ 
imous  consent  that  .certain  Cases  here  that 'I  quote  from  and  ourit  to 
that  ^stant  be  includ^d  ih  the  record  at  it^he  proper  place  in  my  state¬ 
ment,’  _  ■  '  ' ,r  .  .  " '  J  ■ 

Senator  Ervin.  Yes  ;r  the  whole  statement  can  Ik,  printed  in  the  rec-* 
oid  in  full*  ,  j .  ,  .  / 

Senator  SxennisI  1  than^^ 

It  should  be  pointed  Out,  of  course,  that  while  literacy  tests  would 
be  abolished  in  the  seven  affected  States,  all  other  States  may  continue 
requiring  the  passage  of  such  tests  as  a  prerequisite  to  vote.  New 
York,  for  example  may  continue  to  disfranchise  thousands  of  native 
Puerto  Ricans,  This  effect  of  the  bill  is  in  itself  highly  discriminatory 
and  unfair,  . 

Not  only  does  this  bill  exceed  the  authority  of  Congress  under  the 
15th  amendment,  but  it  also  contains  provisions  which  are  directly 
contrary  to  many  principles  of  our  system  of  government.  It  clearly 
violates  the  spirit,  if  not  the  letter  of  our  Constitution. 

One  of  the  distinguishing  features  of  English  jurisprudence  is  that 
a  person  is  presumed  innocent  until  proven  quilty,  The  burden  of 
if. 011  the  prosecuting  authorities,  who  must  prove  their  case* 
This  bill;  however,  reverses  that  procedure  and  requires  proof  of  in¬ 
nocence  oh  the  part  of  those  States  which  are  automatically  subject 
to  the  terms  of  section  3(a)*  On  the  basis  of  the  arbitrary  stand¬ 
ards  used  in  that  section,  the  States  of  Louisiana,  Mississippi,  Ala¬ 
bama,  Georgia,  South  Carolina,  Virginia,  Alaska,  and  parts  of  North 
Carolina,  Arizona,  Idaho,  and  Maine  are  proclaimed  to  be  guilty  of 
massive  discrimination.  Immediately  upon  enactment  of  tEs  meas¬ 
ure  mto  Jaw,  these  States  would  have  to  prove  their  innocence  or  be 
dehied  rights  which  are  granted  and  reserved  unto  them  by  the  Con¬ 
stitution*  In  this  respec^,  3. 1564  is  nothing  less  than  a  bill  of  attain¬ 
der  because  it  adjudges  guilt  by  legislative  flat  without  proof  of  any 
evidence. 

Section  3(a)  of  this  bill  also  constitutes  a  measure  in  the  nature  of 
an  ex  post  facto  law*  because  it  arbitrarily  applies  on  the  basis  of  a 
condition  which  existed  in  November  1964.  Li  addition,  section  3(c) 
would  prohibit  a  State  from  proving  that  it  is  not  now  guilty  of  violat¬ 
ing  the  15th  amendment  unless  it  can  prove  that  there  has  not  been  one 
single  incident  of  voting  discrimination  during  the  past  iO  years.  In 
other  words,  if  an  election  official  in  Georgia  wrongfully  denied  some- 
o;ne  the  right  to  vote  8  yeai^  ago,  the  entire  State  would  be  subject  to 
the  provisions  of  this  bill  It  would  not  matter  that  the  State  could 
prove  beyond  question  that  it  now  has  no  discriminatory  laws  or  that 
no  one  was  being  denied  the  right  to  vote  in  violation  of  the  15th 
amendment;  it  would  still  be  adjudged  guilty  on  the  basis  of  an  act 
which  occurred  8  years  ago  and  it  would  be  subjected  to  new  and  di£ 
ferent  penalties  from  those  imposed  at  the  time  of  the  commission  of 
the  wrongful  act.  This  clearly  embodies  the  concept  of  an  ex  post  facto 
/  w>  >?or  85  Court  stated  in  Cofiiminga  v.  Missouri^  71  US*  277 
(1867) : 
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By  an  ex  post  facto  taw  is  meant  one  which  Imposes  a  punishment  for  an  act 
which  is  not  punishable  at  the  time  it  was  committed ;  or  imposes  additional 
punishment  to  that  then  prescribed ;  or  changes  the  rules  of  evidence  by  which 
less  or  different  testimony  Is  sufficient  to  convict  than  was  then  required  (71 
U.3. 277, 325-326), 

Surely  ho  one  can  deny  that  S*  1564  fits  tins  description. 

I  realize,  Mr.  Chairman,  that  the  constitutional  prohibition  con¬ 
tained  in  article  I,  section  9,  against  bills  of  attainder  and  ex  post 
facto  laws  applies  only  to  penal  statutes.  In  a  technical  sense,  there* 
fore,  this  bill  is  not  subject  to  attack  as  a  bill  of  attainder  or  an  ex  post 
facto  law.  However,  there  can  be  no  question  that  S;  1564  violates  the 
spirit  of  this  constitutional  protection.  I  do  not  believe  the  Congress 
can  expect  other  legislative  bodies  to  honor  the  letter  and  spirit  of  our 
constitutional  principles  if  Federal  legislation  is  adopted  which  so 
flagrantly  flies  in  the  face  of  basic  constitutional  protections. 

After  the  purely  administrative  determinations  have  been  made  by 
the  Attorney  General  and  the  Director  of  the  Census  as  directed  by  sec¬ 
tion  3(a),  section  4  provides  for  the  appointment  of  voting  examiners 
by  the  Civil  Service  Commission.  Subsection  (a)  thereof  simply  pro¬ 
vides  that  whenever  the  Attorney  General  certifies  that  he  has  received 
complaints  from  20  or  more  residents  of  an  affected  political  sub¬ 
division  alleging  that  they  have  been  denied  the  right  to  vote  on  the 
basis  of  race  color,  Or  that  in  his  judgment  the  appointment  of  ex¬ 
aminers  is  flo  :  jrwise  necessary,”  the  Civil  Service  Commission  shall 
appoint  as  man y  examiners  as  it  may  deem  appropriate  in  that  political 
subdivision.  Subsection  (b)  provides  that  the  determination  or  certi¬ 
fication  of  the  Attorney  General  or  the  Director  of  theUensus  under 
section  3  or  4  “shall  be  final  and  effective  upon  publication  in  the 
Federal  Register,”  This  means,  Mr,  Chairman,  that  the  decision  of 
these  two  officials  is  not  subject  to  any  question,  appeal^  or  judicial 
review  of  any  kind  whatever.  Once  it  has  been  determined  by  the 
Attorney  General,  in  his  sole  discretion  that  tiie  appointment  of  ex¬ 
aminers  is  necessaiy,  no  one  can  question  that  determination*  Thus, 
it  would  be  possible  for  the  Attorney  General,  without  any  appeal 
from  his  decision,  to  disrupt  the  entire  registration  process  in  a  State 
which  has  been  determined  subject  to  section  3  (a ) ; 

Just  what  do  sections  3  and  4  mean,  Mr.  Chairman?  First  of  all, 
the  former  establishes  guilt  of  ihassive  discrimination  on  the  basis  or 
what  clearly  seems  to  me  an  arbitrary  statistical  finding^  No  proof  of 
violating  the  15th  amendment  is  required  j  pideed,  section  3(c)  pro; 
hibits  a  State  from  proving  it  is  not  guilty  6f  present  discrimination 
if  it  can  be  shown  that  it  discriminated  in  the  ppsb— as  long  as  10  years 
in  the  past.  Once  these  determinations  have  been  made,  section  4  then 
empowers  one  man,  the  Attorney  General  of  the  United  States*  to 
require  the  appointment  of  Federal  examiners  to  completely  take  over 
the  function  of  registering  substantial  numbers  of  residents*  This 
action  of  the  Attorney  General  is  not  reviewable  and  no  cne  can  ques¬ 
tion  his  judgment  that  the  appointment  of  examiners  is  necessary* 

Of  course,  it  has  been  stated  many  times  that  all  a  State  heed  to  do 
to  avoid  these  harsh  consequences  js  to  come  into  court  and  prove  that 
it  is  not  discriminating.  But,  according  to  the  testimony  of  the  At¬ 
torney  General  himself,  the'States  of  Mississippi,  Louisiana,  and  Ala¬ 
bama  are  precluded  from  4oing  this  for  almost  10  years,  ahfl  the  State 
of  Georgia  cannot  come  into  ^ourt  for  approximately  5  years*  Nor  is 
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it  any  salvation  for  this  bill’s  constitutionality  for  the  Attorney  Gen¬ 
eral  to  say  that  the  discretion  granted  to  him  will  not  be  abused,  for 
as  Chief  Justice  Marshall  so  clearly  stated: 

*  *  *  the  constitutionality  of  a  measure  depends,  not  on  the  degree  'of  its  exercise, 
but  on  its  principle* 

Time  does  not  allow  me  to  discuss  all  bf  the  unconstitutional  pro¬ 
visions  of  this  bill,  but  there  are  three  more  sections  which  demand 
consideration*  Section  5  (e)T  for  example,  provides  that — 

No  person  shall  be  denied  the  right  to  vote  for  failure  to  pay  a  poll  tax  if  he 
tenders  payment  of  such  tax  for  the  current  year  to  an  examiner,  whether  or 
!iot  such  tender  would  he  timely  or  adequate  under  State  law* 

Although  the  Congress  deemed  it  necessary  to  amend  the  Consti¬ 
tution  to  prohibit  poll  tax  requirements,  this  Dill  attempts  to  do  that 
very  thing*  If,  mere  legislation  cannot  make  the  payment  of  current 
poll  taxes  illegal,  neither  can  mere  legislation  Abolish  the  requirement 
that  such  taxes  be  paid  for  past  years*  It  is  only  a  fiction  to  con¬ 
tend  otherwise*  In  addition  to  this,  the  Attorney  General  has  ad¬ 
mitted  that  he  cannot  prove  that  the  poll  tax  requirement  has  been 
used  to  discriminate  in  violation  of  the  15th  amendment*  In  his  testi¬ 
mony  before  the  House  Judiciary  Committee,  he  stated  that  H-R* 
6400,  the  companion  bill  to  S.  1564,  “is  based  on  the  15th  amendment 
and  to  eliminate  poll  taxes  on  the  basis  they  have  been  used  to  dis¬ 
criminate,  I  think  would  be  a  difficult  case  constitutionally  to  prove 
and  establish*”  He  further  stated  that  a  poll  tax  requirement,  as  a 
matter  of  law,  does  not  violate  the  15th  amendment.  So  he  ad¬ 
mitted  that  he  cannot  prove  the  discriminatory  use  of  poll  taxes  and 
he  admitted  the  legality  of  such  a  requirement.  How,  then,  can  it  be 
contended  that  Congress  can  legislate  on  the  subject  in  a  bill  which 
is  entirely  based  on  the  15th  amendment?  The  simple  answer  is  that 
Congress  cannot  enact  such  legislation  based  on  the  15th  amendment* 

In  addition  to  the  legal  objections  to  section  6(e),  ft  hypothetical 
case  demonstrates  that  it  is,  in  fact,  discriminatory  itself.  Missis¬ 
sippi  requires  the  payment  of  poll  tax  for  2  consecutive  years  as  a 
condition  to  vote.  That  is,  a  voter  must  have  a  receipt  for  the  cur¬ 
rent  year  in  which  he  votes  as  well  as  a  receipt  for  the  immediately 

§  receding  year*  Suppose  that  citizen  A,  a  Negro  resident  of  the 
tate,  is  eligible  for  listing  by  a  Federal  examiner  under  the  provi¬ 
sions  of  this  bill*  He  has  not  paid  the  poll  tax  in  previous  years  but 
pays  the  current  year’s  tax,  even  though  it  may  be  after  the  date 
prescribed  by  State  law,  and  he  is  declared  eligible  to  vote.  Citizen 
B,  however,  nas  not  been  denied  the  right  to  vote  on  the  basis  of  race 
or  color,  and  he  is  qualified  to  vote  m  eveiy  way  except  that  he 
failed  to  pay  the  required  poll  tax  for  the  immediately  preceding 
year*  Citizen  B  is  not  allowed  to  vote.  Thus,  it  is  easily  seen  that 
this  bill  creates  discrimination,  the  very  thing  it  is  designed  to  elimi¬ 
nate* 

One  of  the  provisions  of  the  bill  that  is  most  destructive  of  con¬ 
stitutional  principles  is  found  in  section  8.  Under  the  terms  of  that 
section,  no  State  or  political  subdivision  which  is  subject  to  section 
3(a)  may  “enact  any  law  or  ordinance  imposing  qualifications  or 
procedures  for  voting  different  than  those  in  force  and  effect  on  No¬ 
vember  1, 1964,”  without  securing  a  declaratory  judgment  in  the  Dis- 
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trict  Court  for  the  District  of  Columbia  that  such  qualifications  or 
procedures  will  not  have  the  effect  of  denying  or  abridging  rights 
guaranteed  by  the  15th  amendment.  Purely  and  simply,  Mr.  Chair¬ 
man,  this  section  would  give,  to  the  Federal  judiciary  power  to  veto 
legislative  acts  of  a  State,  'This  is  not  a  judicial  function,  it  is  an 
executive  function  to  be  exercised  solely  by  the  Governor  under  the 
terms  of  State  law,  I  do  not  think  of  anything  that  could  be  more 
out  of  keeping  with  the  whole  tone  and  substance  of  our-  system  than 
to  require  States  to  como  here  and  prove  before  a  relatively  minor 
court  the  so-called  constitutionality  of  some  proposal  that  they  wish 
to  enact  before  they  can  even  enact. it \  the  process  is  just  the  Other 
way. 

Mr,  Chairman*  I  believe  I  have  shown  as  clear  as  crystal,  that  the 
sole  power  of  prescribing  voter  (jualifications  rests  exclusively  with 
the  States.  #  During  our  entire  history,  the  legislative,  the  executive, 
and  the  judicial  branches  of  our  Government  have  all  recognized  this 
absolute  rule  without  a  single  exception.  It  was  reaffirmed  by  the 
Congress  and  by  the  States  in  1963-64  in  the  proposal  by  the  Con¬ 
gress  and  the  adoption  by  the  States  of  the  anti-poll-tax  amendment. 
It  was  expressly  recognized  by  the  judicial  branch  of  the  Govem- 
men  in  the  well-known  Lassiter  case  decided  in  1959. 

We  have  shown,  I  think,  that  this  bill  sets  aside  and  holds  for 
naught  certain  valid  qualifications  for  electors  under  State  law. 
Such  provisions,  therefore,  are  made  inapplicable. 

To  meet  the  void  created  by  this  usurpation  of  power  in  declaring 
these  certain  State  requirements  inapplicable,  this  bill  goes  into  an¬ 
other  unauthorized  field  and  attempts  to  set  up  what  is,  in  effect,  a 
new  set  of  requirements. 

There  I  enlarge  on  the  requirements  under  the  examiner  provisions* 
Mr.  Chairman. 

Still  we  are  told  that  we  must  enact  this  bill,  swiftly  and  without 
change,  because  there  is  a  great  need  for  new  voting  legislation.  But 
need  is  not  the  test  of  constitutionality,  and  great  social,  economic,  or 
political  crises  do  not  provide  legislative  authority  not  granted  by 
the  Constitution.  I  am  reminded  of  the  great  wisdom  of  the  Su¬ 
preme  Court  when  it  stated  in  A X.A*  Scheeter  Poultry  Oorp*et  aL  v. 
United  States  (295  U.S.  495,  55  S*  St  847,  79  L,  Ed.  1570  (1935) : 

Extraordinary  conditions  may  call  for  extraordinary  remedies.  But  the 
argument  necessarily  stops  short  of  an  attempt  to  justify  action  which  lies  out¬ 
side  the  sphere  of  constitutional  authority.  Extraordinary  conditions  do  hot 
create  or  enlarge  constitutional  power/  The  Constitution  established  a  na¬ 
tional  government  with  powers  deemed  to  be  adequate,  as  they  have  proved  to 
bo  both  In  war  and  peace,  but  these  powers  of  the  National  Government  are 
limited  by  the  constitutional  grants.  Those  who  act  under  these  grants  are 
not  at  liberty  to  transcend  the  imposed  limits  because  they  believe  more  ot 
different  power  Is  necessary. 

I  urge  the  committeq  to  heed  thc^c  words,  Mr.  Chairman.  Look 
not  at  extraordinary  conditions  which  have  existed  in  the  past  few 
weeks,  but  look  to  the  Constitution. 

{The  complete  prepared  statement  of  Senator  Stennis  follows) : 

Statement  of  Senator  John  Sten^iS  Before  Senate  JtrbiCTARY  Committee  on  \ 
0. 1564,  the  Voting  Rights  Act  of  19tiE> 

Mr.  Chairman,  under  onr  (System  of  government  there  Is  an  absolute  condition 
precedent  to  the  enactment  of  all  legislation  by  the  Congress.  There  must  be 
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a  constitutions!  grant  of  authority  to  the  Congress*  either  express  or  neces¬ 
sarily  implied*  for  the  passage  of  the  legislation.  The  most  compelling  problem 
may  not  be  the  subject  of  Federal  law  in  the  absence  of  constitutional  authority. 

I  yield  to  no  one  in  my  belief  that  all  citizens  who  are  qualified'  under  the 
law,  whatever  legal  requirements  may  be  established  thereby,  should  be  allowed 
to  register  and  vote  without  any  discrimination  of  any  kind,  1  have  always  sup^ 
ported  this  position  and  X  do  so  now.  The  existence  of  a  problem,  even  assum¬ 
ing  such  a  problem  exists,  does  not  provide  the  constitutional  authority  for  Con¬ 
gress  to  legislate ;  that  authority  must  be  found  within  the  four  comers  of  our 
basic  law,  the  Constitution  of  the  United  States, 

The  Supreme  Court  has  expressed  this  principle  on  many  occasions  and  has 
never  upheld  the  validity  of  an  act  of  Congress  simply  because  it  sought  to 
accomplish  a  desired  result.  In  the  famous  case  of  Carter  v,  Carter  Coat  Co.  et 
al  (208  VS.  238,  66  &  Ch  SG5>  80  L.  EdJ  1160  (1986) ),  for  example,  the  Court 
spoke  of  Its  duty  to  determine  the  constitutionality  of  legislation  and  stated; 

“In  the  discharge  of  that  duty,  the  opinion  of  the  lawmakers  that  a  statute 
passed  by  them  la  valid  must  be  given  great  weight,  but  their  opinion,  or  the 
court’s  opinion,  that  the  statute  will  prove  greatly  or  generally  beneficial  is 
wholly  Irrelevant  to  the  inquiry”  (298  U.S*  238,  297). 

And  in  Linder  v.  United  States  (268  VS*  5  (1924)  ),  the  Court  clearly  stated 
that  "Federal  power  Is  delegated,  and  Its  prescribed  limits  must  not  be  tran¬ 
scended  even  though  the  end  seem  desirable”  (268  U.S.  6,  22). 

It  Is  true,  of  course,  that  within  constitutional  bounds  the  Congress  is  free 
to  enact  any  legislation  which  Is  reasonably  adapted  tb  meeting  a  problem. 
Attorney  General  Katzenbach,  in  hls  testimony  to  the  House  and  Senate  Judiciary 
Committees  on  8.  1664,  gave  great  weight  to  the  fact  that  the  means  chosen  by 
Congress  to  accomplish  a  desired  result  are  solely  a  matter  of  legislative  discre¬ 
tion.  This  Is  certainly  true,  but  it  is  valid  only  to  the  point  that  Congress  does 
not  exceed  the  grant  of  its  constitutional  authority.  In  declaring  unconsl tutlonal 
the  Railroad  Retirement  Act  of  1934,  the  Supreme  Court  very  concisely  stated: 

"The  fact  that  the.  Compulsory  scheme  Is  hovel  Is,  of  course,  np  evidence  of 
un constitutionality.  Even  should  we  consider  the  act  unwise  and  prejudicial  to 
both  public  and  private  interest,  if  It  be  fairly  within  delegated  power  our  obliga¬ 
tion  Is  to  sustain  it.  On  the  other  hand,  though  we  should  think  the  measure 
embodies  a  valuable  social  plan  and  be  in  entire  sympathy  with  It  a  purpose  and 
intended  results,  if  the  provisions  go  beyond  the  boundaries  of  constitutional 
power  we  must  so  declare"  [Railroad  Rctifenimt  Board  of.  al.  v,  Alton  Railroad 
Co.  et  ol.r  296  U.S,  830.  860  (1935)),  ' 

So  it  Is  very  dear,  Mr.  Chairman,  that  the  purpose  of  legislation,  no  matter  how 
desirable  or  necessary,  does  not  alone  Justify  congressional  action.  Concurrent 
with  that  purpose  there  must  be  constitutional  authority.  lit  my  opinion,  8.  1504 
does  not  meet  this  test  X  believe  ft  can  be  clearly  demonstrated  that  his  bill 
not  only  exceeds  tlje  authority  of  Congress  bqt  that  It  is  directly  contrary  to  many 
principles  of  our  system  of  government  Specifically*  I  will  devote  my  statement 
to  these  points : 

1.  The  power  to  regulate  elections  and  establish  qualifications  and  procedures 
to  vote  Is  solely  within  the  power  of  the  respective  States,  subject  only  to  article  X, 
section  4 ;  the  15th  amendment,  and  the  19th  amendment  to  the  Constitution. 

2.  S.  1664  fav  exceeds  the  delegated  power  pf  Congress  ns  conferred  by  article  lt; 
section  4,  and  the  16th  and  19th  amendments* 

3.  S.  1664  violates  the  spirit,  if  Dot  the  letter,  of  the  following  constitutional 

principled:  .  v  5 

(  a)  the  prohibition  against  ex  post  facto  laws  and  bills  of  attainder ; 

( b)  the  separation  of  powers  doctrine ; 

{ c)  the  right  of  judicial  review ;  and 

( d )  the  principle  that  ours  is  a  government  of  laws  and  not  of  men. 

It  Is  axiomatic  that  tie  Federal  Government  has  only  those  powers  delegated 
to  tt  by  the  Constitution.  Absent  an  express  or  implied  grant  of  authority,  there 
is  no  Federal  power  On  theHcoutrary,  the  respective  States  are  the  repositories 
of  residual  power;  that  Is,  authority  not  given  tp  the  Federal  Government,  not 
denied  to  the  States,  remains  in  the  States  or  in  the  people  without  enumeration 
In  the  Constitution.  The  10th  amendipGnt  forever  set  this  proposition  at  rest. 
Further,  the  doctrine  was  given  clear  enunciation  In  Carter  v .  Carter  Coni  Co., 
et  al .  supra,  where  l  n  {he  Cop  rt  said : ' 

"The  general  rule  with  regard  tq  the  respective  powers  of  the  Constitution  Is 
not  m  doubt.  The  States  were  before  the  Constitution ;  and,  consequently,  their 
legislative  powers  antedated  the  Constitution.  Those  who  framed  and  those  who 
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adopted  that  Instrument  meant  to  carve  from  the  general  mass  of  legislative 
powers,  then  possessed  by  the  States,  only  such  portions  as  It  was,  thought  wise 
to  confer  upon  the  Federal  Government;  and  in  order  that  there  shop  Id  be  no 
uncertainty  in  respect  of  what  was  taken  and  what  waa  left,  the  national  powers 
of  legislation  were  not  aggregated  but  enumerated — with  the  result  that  what 
waa  not  embraced  by  the  enumeration  remained  vested  in  the  States  without 
change  or  impairment,1 '  (208  U,S.  238, 394), 

Applying  this  principle  to  the  question  of  voting,  it  Is  dear  beyond  doubt  that 
only  the  respective  States  have  the  authority  to  establish  the  qualifications  of 
voters. 

Article  I,  section  2  of  the  Constitution  provided : 

"The  House  of  Representatives  shall  be  composed  of  Members  chosen  every 
second  year  by  the  people  of  the  several  States,  and  the  electors  in  each  State 
shall  have  the  qualifications  requisite  for  electors  of  the  most  numerous  branch 
of  the  State  legislature." 

The  17th  amendment  likewise  states : 

"The  Senate  of  the  United  States  shall  be  composed  of  two  Senators  from  each 
State, selected  by  the  people  thereof,  for  6  years;  and  each  Senator  shall  have 
one  vote.  The  electors  In  each  State  shall  have  the  qualifications  requisite  for 
electors  of  the  most  numerous  branch  of  the  State  legislature," 

These  two  provisions  of  the  Constitution  expressly  provide  that  those  who  vote 
for  Members  of  the  House  and  Senate  shall  have  the  same  qualifications  as  are 
required  of  electors  of  the  most  numerous  branch  of  the  State  legislature.  With* 
out  question,  these  provisions  give  to  the  States  the  authority  to  set  the  qualifi¬ 
cations  for  electors.  In  addition,  with  reference  to  the  election  of  the  President 
and  Vice  President,  article  IIP  section  1»  clause  2  provides : 

“Each  State  shall  appoint,  In  such  manner  as  the  legislature  thereof  may 
direct,  a  number  of  electors,  equal  to  the  whole  number  of  Senators  and  Repre¬ 
sentatives  to  which  the  State  may  be  entitled  in  the  Congress ;  *  *  V' 

There  can  be  no  argument  that  these  three  sections  of  the  Constitution  ex¬ 
pressly  and  specifically  grant  to  the  States  tbe  authority  to  determine  the  quali¬ 
fications  of  electors  In  all  Federal  elections.  The  only  other  provision  dealing 
with  Federal  elections  is  article  I,  section  4;  which  provides  that  the  Congress 
may  regulate  the  "times,  places,  and  manner  of  holding  elections  for  Senators 
and  Representatives."  It  has  never  been  seriously  contended,  however,  that  this 
section  gives  Congress  the  power  to  establish  qualifications.  Alexander  Ham¬ 
ilton,  in  speaking  of  this  provision,  states  In  No.  60  of  “The  Federalist  Papers1' : 

"The  truth  is,  that  there  is  no  method  of  securing  to  the  rich  the  preference 
apprehended,  but  by  prescribing  qualifications  of  property  either  for  those  who 
may  elect  or  be  elected.  But  this  forms  no  part  of  the  power  to  be  conferred 
xqjon  the  National  Government.  Its  authority  would  be  expressly  restricted  to 
tbe  times,  the  places;  and  the  manner  of  elections.  The  qualifications  of  the 
persons  who  may  choose,  or  be  chosen,  as  has  been  remarked  upon  other  occasions, 
are  defined  and  fixed  in  the  Constitution,  and  are  unalterable  by  the  (National) 
Legislature.” 

The  Supreme  Court  has  also  supported  this  interpretation  of  the  power  of 
Congress  to  regulate  the  times,  places  and r  manner  of  conducting  congressional 
elections.  For  example,  In  N&wierry  v.  United  250  U.S.  232  (1920),  the 

Court  stated: 

"Many  things  are  prerequisites  to  elections  orifi^y  affect  their  outcome :  voters, 
education,  means  of  transportation,  health,  public  discussion,  Immigration,  pri¬ 
vate  animosities,  even  the  face  and  figure  of  the  candidate ;  but  authority  to 
regulate  the  manner  of  holding  them  gives  no  right  to  control  any  of  these.” 
(250  U.S,  232*257.) 

See  also  E&  parte  Yarbrottffht  HO  ILS.  661  ( 1883 )  • 

It  is  also  established  without  question  that  these  sections  are  the  only  pro¬ 
visions  of  tbe  Constitution  dealing  with  the  authority  to  determine  the  qualifi¬ 
cations  of  voters,  subject  only,  to  the  15th  and  19th  amendments.  The  l&th 
amendment,  of  course,  prohibits  discrimination  on  the  basis  of  sex  end  is  not 
relevant  to  this  diseuslom  It  Is  just  as  dear  that  under  these  provisions  and 
the  Supreme  Court’s  Interpretation  thereof  the  several  States  have  the  exclusive 
power,  subject  only  to  the  prohibition  df  the  15th  amendment,  to  decide  who  shall 
vote  in  both  Federal  and  State  elections  afid  to  set  the  qualifications  which., 
must  be  met.  The  Supreme  Court  has  affirmed  and  reaffirmed  thm  principle  in  < 
many  decisions.  In  Pope  v.  WIlHame,  193  U.S.  021  (1904)  for  example,  the 
Court  stated :  "The  Federal  Constitution  does  not  confer  tbe  right  of  suffrage 
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upon  anyone,  and  the  conditions  under  which  that  right  is  to  be  exercised  are 
matters  for  the  States  atone  to  prescribe  *  *  *  tf  (163  U*S*  621,  638)* 

The  Court  has  likewise  specifically  ruled  that  requiring  all  voter  applicants 
to  pass  a  literacy  test  is  a  legitimate  and  permitted  exercise  of  the  States  author* 
Ity  to  set  voting  qualifications.  7n  Guinn  v*  United  States,  238  U*S*  347  (1915) 
the  Court  dismissed  any  quer*  \si  on  this  subject  by  eta  ting  i 
“No  time  need  be  spent  on  the  question  of  the  validity  of  the  literacy  teat 
considered  alone  since  as  we  hare  seen  Its  establishment  was  but  the  exercise  by 
the  State  of  a  lawful  power  vested  in  It  not  subject  to  our  supervision  and, 
Indeed,  its  validity  Is  admitted,1'  (238  U.S* 347, 366. ) 

This  doctrine  was  specifically  upheld  by  the  Supreme  Court  as  recently  as 
1959  in  Lassiter  v,  Northampton  Election  Board,  360  U.S.  46  (1959)  involving  a 
literacy  test  in  the  State  of  North  Carolina,  In  a  unanimous  decision  the 
Court  held : 

(4Tbe  present  requirement,  applicable  to  members  of  all  racea,  is  that  the  pro¬ 
spective  voter  'be  able  to  read  and  write  any  section  of  the  constitution  of  North 
Carolina  in  the  English  language,1  That  seems  to  us  to  be  one  fair  way  of  de¬ 
termining  whether  a  person  Is  literate,  not  a  calculated  scheme  to  lay  springes 
for  the  citizen.  Certainly  we  cannot  condemn  it  on  its  face  as  a  device  unrelated 
to  the  desire  of  North  Carolina  to  raise  the  standards  for  people  of  all  races  who 
cast  the  ballot  (360  US,  45,  58)* 

Further,  the  Attorney  General  of  the  United  States,  while  testifying  to  the 
Senate  Judiciary  Committee  on  July  24,  1963,  during  consideration  of  the  then 
pending  civil  rights  bill,  stated:  "I  think  there  Is  no  question  that  It  Is  in  the 
power  of  the  States  to  establish  the  qualifications  of  its  voters  and  the  State  does 
have  the  authority  to  establish  a  literacy  test,”  At  another  point  in  his  testimony 
the  Attorney  General  also  stated  that  “I  don't  believe  that  the  Federal  Govern¬ 
ment  can  establish  the  qualifications  for  voting  *  *  V*  And,  indeed,  the  present 
Attorney  General  affirmed  these  principles  in  testifying  before  the  Senate  Ju¬ 
diciary  Committee  on  the  bill  now  under  consideration. 

Based  on  these  constitutional  provisions,  decisions  of  the  Supreme  Court,  and 
the  opinions  of  the  present  Attorney  General  and  his  Immediate  predecessor, 
I  believe  all  members  of  this  committee  will  agree  that  the  several  States  have 
the  exclusive  jurisdiction  to  determine  voter  qualifications,  specifically  including 
the  right  to  establish  literacy  tests*  This  being  true,  let  us  now  turn  to  a 
consideration  of  the  only  restriction  on  that  authority,  the  15th  amendment  to 
the  Constitution*  N 

Soon  after  the  passage  of  the  13th,  14th  and  15th  amendments.  Congress 
enacted  a  number  of  enforcing  statutes*  Likewise,  the  Supreme  Court  was 
quickly  called  upon  to  interpret  these  new  constitutional  protections,  and  from 
the  date  of  its  first  decision  In  The  Slaughter-House  cases  In '1878  {The Butchers* 
Benevolent  Association  of  Nev>  Orleans  v*  The  Orescent  Ottg  Livestock  Landing 
and  Slaughter-House  Company,  S3  U.B,  86)  to  the  present  time,  the  Court  has 
without  exception  held  that:  (1)  the  14th  and  15th  amendments  prohibit  action 
of  the  States,  but  not  of  individuals,  which  deny  the  rights  secured  thereby ;  and 
(2)  the  legislative  power  of  Congress  thereunder  Is  limited  to  “appropriate  legis¬ 
lation”  designed  only  to  prohibit  violations  thereof  based  on  race  or  color*  Any 
act  of  Congress  which  exceeds  these  specific  limitations  is  invalid. 

The  15th  amendment,  of  course,  provides  that  the  right  of  citizens  to  vote 
shall  not  be  denied  “on  account  of  race,  color  or  previous  condition  of  servitude*" 
This  guarantee  does  not  enlarge  the  power  of  the  Federal  Government  nor  does 
It  diminish  the  power  of  the  States  except  to  the  extent  that  It  prohibits  voting 
discrimination  because  of  race*  As  (he  Court  bo  clearly  stated  in  Pope  v* 
Williams,  supra : 

“Since  the  15th  amendment  w*  whole  control  over  suffrage  and  the  power 
to  regulate  its  exercise  is  still  left  with  and  retained  by  the  several  States,  with 
the  single  restriction  that  they  must  not  deny  or  abridge  It  on  account  of  race, 
color,  or  previous  condition  of  servitude”  (193  U*£L  621, 632)* 

Similarly,  th^  15th  amendment  does  not  create  any  new  right  on  the  part  of 
anyone  to  vote,  except  that  a  person  can  no  longer  be  dented  the  right  to  vote 
because  of  his  race  or  color.  All  persona  arc  still  subject  to  such  nondiscrtmlna- 
tory  requirements  as  the  several  States  may  desire  to  establish*  See,  for  ex¬ 
ample*  United  States  v, Reese,  92  U*S/  214  (1875),  which  held  that  “The  J5th 
amendment  does  not  confer  the  right  of  suffrage  upon  anyone.”  (92  tF.S.  214, 
217)*  Only  the  States,  and  not  the  Federal  Government,  have  the  authority  to 
determine  what  those  requirements  will  be*  And,  Indeed,  this  discretion  on  the 
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part  of  the  States  is  not  subject  to  Federal  review ;  the  Court  so  held  in  Pope  v. 
Williams,  supra,  wherein  it  was  stated  that  "Th«  question  whether  the  condi¬ 
tions  prescribed  by  the  State  might  be  regarded  by  others  as  reasonable  or  un¬ 
reasonable  Id  not  a  Federal  one.”  (103  C.S,  621,  683),  Tho  only  limitation  on 
this  power  of  the  States  Is  that  no  one  may  be  denied  the  privilege  of  voting 
simply  because  of  race  or  color. 

Section  3  of  the  15th  amendment  gives  to  the  Congress  power  to  enforce  the 
prohibition  of  that  amendment  by  1 'appropriate  legislation,”  In  United  State#  v, 
Reeset  supra,  the  Supreme  Court  clearly  spelled  out  in  unmistakable  language 
that  such  legislation  must  be  restricted  to  limiting  denials  based  on  race  or 
color.  That  case  arose  as  the  result  of  the  act  of  Congress  of  May  31,  1870 
(16  Stat  140),  which  was  designed  to  enforce  the  15th  amendment  guarantee. 
The  first  and  second  section  of  that  Get,  respectively,  provided  that  all  persons 
shall  haw*  the  right  to  vote  without  distinction  as  to  race,  color  or  previous  con¬ 
dition  of  servitude,  and  established  punishment  for  any  officer  who  failed  to  give 
all  persons  the  opportunity  to  vote  without  regard  to  race  or  color.  Section  3f 
however*  provided  that  the  offer  of  any  person  to  perform  any  act  necessary  to 
qualifying  to  register,  and  the  subsequent  act  of  an  officer  In  refusing  to  receive 
or  permit  such  performance,  shall  be  considered  performance  of  the  act.  Section 
4  provided  punishment  for  any  person  who  wrongfully  attempted  to  prevent  nay 
person  from  doing  an  act  necessary  to  be  done  to  qualify  to  vote.  Neither  section 
3  nor  section  4  was  in  any  way  limited  to  prohibiting  denials  of  the  right  to 
vote  because  of  race  or  color. 

The  Court  prefaced  Its  consideration  of  whether  these  two  sections  constituted 
“appropriate  legislation”  by  stating! 

“It  is  not  to  be  contended,  nor  can  it  be,  that  the  amendment  confers  authority 
to  impose  penalties  for  every  wrongful  refusal  to  receive  the  vote  of  a  qualified 
elector  at  State  elections.  It  is  only  when  the  wrongful  refusal  at  such  an  elec¬ 
tion  is  because  of  race,  color  or  previous  condition  of  sm  itude,  that  Congress 
can  interfere,  and  provide  for  Its  punishment.  If,  therefore,  the  third  and  fourth 
sections  Of  the  act  are  beyond  that  limit,  they  are  unauthorized."  (32  U.S. 
214T  218). 

The  Court  then  examined  the  act  of  1870  and  found  that  sections  3  and1 4  were 
not  expressly  limited  to  prohibiting  discrimination  based  on  race  or  color,  and 
it  further  found  that  those  sections  were  not  limited-  by  the  first  and  second 
sections.  The  Court  therefore  declared  the  act  of  1870  unconstitutional.  In 
United  States  v.  Harris,  30fl  U.S,  029  (1882)  the  Court  stated,  with  reference 
to  the  Reese  case,  that ; 

“The  ground  of  the  decision  was  that  the  sections  referred  to  {sections  8  and 
4)  were  broad  enough  not  only  to  punish  those  who  hindered  and  delayed  the 
enfranchised  colored  citissen  from  voting  on  account  of  his  race,  color  or  previous 
condition  of  servitude,  but  also  those  who  hindered  or  delayed  the  free  white 
Citizen/'  {106  TT.S.  629,  642). 

Now,  Mr;  Chairman,  let  me  turn  to  a  consideration  of  the  provisions  of  S,  1564 
and  pee  if  they  can  be  reconciled  with  these  constitutional  principles.  First  of 
all.  It  should  be  noted  that  the  authors  of  this  proposal  do  not  pretend  to  base  It 
on  any  provisions  of  the  Constitution  except  the  15th  amendment,  it  fs  entitled 
a  bill  "TO  enforce  the  15th  amendment  to  the  Cdhstitution  of  the  United  States." 
In  addition,  the  Attorney  General  stated  in  his  testimony  before  the  House  Judi¬ 
ciary  Committee,  as  shown  on  page  81  of  the  preliminary  transcript,  that  “As 
drafted  this  Is  based  ertlrely  on  the  legislative  provisions  of  the  15th  amend¬ 
ment  *  *  So  I  assume  that  no  other  constitutional  basis  can  be  advanced  for 
this  bill.  Clearly,  however,  the  bill  far  exceeds  the  authority  granted  Congress 
i>y  the  15tb  amendment. 

Section  2  of  S.  1564  simply  declares  that  no  voting  qualifications  or  procedure 
shall  be  used  to  deny  the  right  to  vote  on  account  of  race  or  color.  This  neither 
adds  to  nor  detracts  from  th§  coverage  of  the  bill.  Section  3(a)  provides,  how¬ 
ever,  that  no  person,  and  1  repeat  for  emphasis,  no  person  shall  be  denied  the 
right  to  vote  in  any  eletcion  because  of  his.  failure  to  comply  with  Any  test  or 
device  in  any  State  or  political  subdivision,  In  wm  on  November  1,  3964,  if  less 
than  50  percent  of  the  persons  Of  voting  age  in  that  State  or  political  subdivision 
were  registered  to  vote  on  November  1,  1964?  or  if  less  than  50  percent  of  such 
persons  actually  voted  in  the  presidential  election  of  November  1964,  This  sec¬ 
tion  contains  no  express  limitation  which  restricts  its  operation  to  enforcement- 
of  the  15th  amendment  prohibition  against  denials  of  the  right  to  Vote  because 
of  face  or  color.  It  can  not  be  cim tended  that  It  is  to  limited;  m  this  respect, 
it  is  similar  to  section  3  of  the  act  of  1870  which  the  Supreme  Cpurt  Interpreted 
In  the  Hesse  case.  / 
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We  must.  look  further,  therefore*  to  determine  If  section  3(a)  Is  limited  by 
any  other  provision  In  the  bill.  Certainly  It  Is  not  limited  by  section  2*  which 
merely  states  a  truism  that  no  person  shall  be  denied  the  right  to  vote  on  account 
of  race  or  color.  I  submit  that  there  la  no  other  possible  restriction  on  this 
provision?  If  this  is  true,  S.  1504  can  not  be  considered  “appropriate  legislation" 
under  the  15th  amendment. 

It  hate  been  contended  by  the  Attorney  General,  of  course,  that  ttoe  effect 
of  section  0(a)  Is  limited  by  the  provisions  of  section  3(c)  which  provides 
that  a  State  or  political  subdivision  which  is  subject  rto  3 (ft)  may  file  a  petition 
for  a  declaratory  judgment  in  a  three- judge  district  court  in  the  District  of 
Columbia,  If  that  court  finds  that  neither  the  petitioner  nor  any  other  person 
acting  under  color  of  taw  “has  engaged  during  the  10  years  preceding  the 
filing  of  action  in  acts  or  practices  denying  or  abridging  the  right  to  vote 
for  reasons,  of  race  or  color"  the  court  shall  then  declare  that,  the  State  or  sub¬ 
division  involved  Is  not  subject  to  the  terms  of  section  3(a).  At  first  glance 
it  may  seem  that  this  section  limits  3(a)  to  prohibiting  denials  based  on  race 
or  color;  a  closer  examination  reveals  that  3(a)  Is  not  eo  limited.  Suppose, 
for  example,  that  the  State  of  South  Carolina,  which  comes  within  the  terms  of 
section  3(a),  files  ft  petition  for  a  declaratory  judgment  After  trial,  it  is 
determined  by  the  court  that  a  Negro  citizen  of  South  Carolina  was  wrongfully 
denied  the  right  to  vote  6  years  prior  to  the  filing  of  the  petition.  Under 
the  terms  of  3(a) ,  South  Carolina  would  not  be  entitled  to  a  declaratory 
judgment  removing  il  from  the  operation  of  section  3(a)*  Thereafter,  for  a 
period  of  4  years ,  the  State  of  South  Carolina  would  be  prohibited  from 
applying  to  anyone,  not  just  a  Negro  citizen,  but  anyone  au  otherwise  consti¬ 
tutionally  valid  literacy  test  Not  only  would  the  State,  or  any  political  sub* 
division  thereof,  be  prevented  from  discriminating  against  Negroes,  neither 
could  It  fairly  and  constitutionally  apply  ft  literacy  test  to  any  citizen,  Negro 
or  white, 

There  can  be  no  question,  Mr.  Chairman,  and  gentlemen,  that  the  effect  of 
this  provision  is  to  apply  to  eases  other  than  that  of  denying  voting  privileges 
on  account  of  race  or  color.  This  provision  of  the  bill  would  not  prevent  the 
uondiscrimJnatory  use  of  literacy  tests,  It  would  simply  prevent  their  use  at  all. 
The  power  to  do  this  is  not  given  to  Congress  by  the  15th  amendment  or  any 
Other  provision  of  the  Constitution. 

The  Attorney  General,  knowingly  or  unknowingly,  admitted  in  his  testimony 
to  the  House  Judiciary  Committee  that  the  operation  of  section  3  is  not  limited 
to  enforcing  the  protections  of  the  15th  amendment.  For  example,  he  was 
asked  a  hypothetical  question  which  set  up  a  condition  of  obvious  discrimination 
but  one  which  Was  not  within  the  50-percent  provision  of  section  3(a),  When 
asked  to  give  people  relief  In  such  situations,  the  Attorney  General  replied ; 

“The  reason  that  it  Is  out  (meaning  the  hypothetical  situation)  is  that  it 
does  not  fit  the  50-percent  figure.  The  reason  we  have  not  broken  things  down 
into  whites  and  Negroes,  which  might  be  a  preferable  way  of  doing  It,  is  that 
unlike  the  hypothetical  case  that  you  put.  Congressman^  we  don’t  have  those 
figures.  I  can’t  tell  you  and  you  can’t  tell  me  how  many  Negroes  voted  in 
Florida  in  1A04.” 

This  is  an  unequivocal  admission  that  the  formula  set  up  in  section  3(a)  is 
not  all  related  to  denials  of  the  right  to  vote  on  account  of  race.  Indeed,  the 
statt  sties  necessary  for  such  a  formula  a  re  not  even  aval  table. 

Again,  on  page  84  of  the  preliminary  transcript,  the  following  series  of  quefr 
Hons  appears : 

“Mr,  LTNbSAV.  Now,  to  start  a  proceeding  under  section  3,  I  take  It  that  you, 
ns  Attorney  General,  would  have  to  start  a  proceeding,  somebody  would  have  to  do 
something  to  begin  the  ad  ministration  of  this  hill. 

“The  ArroKNtY  General.  Yes. 

“Mr.  Linos  a  y*  Now,  I  would  take  it  that  under  section  3,  you,  aw.  Attorney 
General,  would  have  to  make  a  finding,  unilateral,  that  there  hod  been  u  loth 
amendment  violation ;  is  that  not  true? 

“The  Attoonky  General.  Not  a  15th  amendment  violation;  no.  Merely  a 
finding  that  there  were  literacy  tests  and  these  statistics  applied." 

I  am  confident,  Mr.  Chairman,  that  the  Attorney  General  would  rephrase  those 
replies  if  he  had  the  opportunity  to  <16  bo.  But  the  fact  remains,  that  he  truth¬ 
fully  and  accurately  stated  how  ami  why  this  bill  was  drawn  as  it  was.  It  was 
not  drafted  in  uucli  a  way  as  to  be  limited  to  enforcing  the  15th  amendment. 
The  Attorney  General  even  admitted  that  he  could  place  section  3  In  operation 
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and  effect  without  a  finding  that  there  had  been  a  violation  of  the  loth  amend¬ 
ment.  He  stated  under  oath,  as  the  highest  legal  officer  In  this  Nation,  that  a 
State  could  be  denied  Its  constitutional  rights  beoauise  of  the  concurrence  of  two 
conditions ;  one*  that  It  prescribes  a  literacy  test  as  a  prerequisite  to  voting, 
which  the  Supreme  Court  has  without  exception  declared  a  valid  exercise  of 
State  power ;  and,  two,  the  application  of  an  arbitrary  statistical  finding  that 
fewer  than  50  percent  of  the  voting  age  residents  of  that  State  vpted  in  the  presi¬ 
dential  election  of  1064,  when,  admittedly,  such  a  statistic  has  no  rational  rela- 
tionship  to  15th  amendment  violations. 

It  cannot  be  questioned,  Mr.  Chairman,  that  section  3  applies  to  cases  other 
than  those  of  denials  on  account  of  race  or  color.  As  such,  It  exceeds  the  au¬ 
thority  granted  to  Congress  by  the  section  2  of  the  15th  amendment  and  Is  invalid. 
It  does  not  matter  that  it  may  have  the  effect  of  prohibiting  such  denials;  if  It 
exceeds  that  authority  It  is  invalid.  To  hold  otherwise  would  mean  that  Congress 
could  enact  any  legislation  it  desired  as  long  as  It  incidentally  prohibited  dis¬ 
crimination  based  on  race  or  color, 

1  submit,  Mr.  Chairman,  that  section  3  of  this  bill,  in  addition  to  exceeding 
the  authority  of  Congress  under  the  15th  amendment,  is  not  reasonably  adapted 
to  accomplishing  the  desired  result.  The  stated, purpose  of  the  bill  is  to  prohibit 
the  nondiscriminatory  use  of  literacy  teste  and  other  devices  which  it  is  claimed 
have  been  utilized  ,to  deny  suffrage  rights  of  Negroes.  .  But  this  bill  does  not 
purport  to  prevent  the  discriminatory  use  of  such  tests;  it  simply  would  prohibit 
the  use  of  such  tests  at  all  In  certain  States.  Under  the  unanimous  decisions  of 
the  Supreme  Court,  the  several  States  have  a  constitutional  right  to  prescribe 
such  teats.  Congress  cannot  abolish  by  statute  that  whi,ch  the  Slates  have  a 
constitutional  right  to  do.  All  Congress  can  do  under  the  15th  amendment  is 
enact  legislation  to  prevent  the  discriminatory  use  of  these  tests,  and  It  seems 
evident  that  the  provisions  of  S.  1564  are  no  reasonably  and  appropriately  limited 
to  that  end. 

It  should  be  pointed  out,  of  course,  that  while  literacy  tests  would  be  abolished 
In  the  seven  affected  States,  all  other  States  may  continue  requiring  the  passage 
of  such  tests  as  a  prerequisite  to  vote.  New  York,  for  example,  may  continue  to 
disfranchise  thousands  of  native  Puerto  Ricans.  This  effect  of  the  bill  is  In 
itself  highly  discriminatory  and  unfair. 

Not  only  does  this  bill  exceed  the  authority  of  Congress  under  tl  e  15th  amend¬ 
ment,  but  It  also  contains  provisions  which  are  directly  contrary  to  many  prin¬ 
ciples  of  our  system  of  Government/  It.  clearly  violates  the  spirit,  if  not  the 
letter  of  onr  Constitution. 

One  of  the  distinguishing  features  of  English  Jurisprudence  l&  vhat  a  person 
Is  presumed  innocent  until  proven  guilty.  The  burden  of  proof  is  on  the 
prosecuting  authorities,  who  must  prove  their  case.  This  bill,  however,  re¬ 
verses  that  procedure  and  requires  proof  of  innocence  on  the  part  of  .those  States 
which  are  automatically  subject  to  the  terms  of  section  3(a),  On  the  basis  of 
the  arbitrary  standards  used  In  that  section,  the  States  of  Louisiana,  Mississippi, 
Alabama,  Georgia,  South  Carolina,  Virginia,  Alaska,  and  parts  of  North  Caro¬ 
lina,  Arizona,  Idaho,  and  Maine  are  proclaimed  to  be  guilty  of  massive  discrimi¬ 
nation.  Immediately  upon  enactment  of  this  measure  into  law,  these  States 
would  have  to  prove  their  innocence  or  be  denied  rights  which  are  granted  and 
reserved  unto  them  by  the  Constitution,  In  thfrr  respect,  S.  1564  is  nothing  less 
than  a  bill  of  attainder  because  ft  adjudges  guilt  by  legislative  fiat  without  proof 
of  any  evidence. 

Section  3(a)  of  this  bill  also  constitutes  a  measure  in  the  nature  of  an  ex 
poet  facto  law,  because  it  arbitrarily  applies  on  the  basis  of  a  condition  which 
existed  Id  November  1064.  In  addition,  section  3(c)  would  prohibit  a  State 
from  proving  that  it  Is  not  now  guilty  of  violating  the  15th  amendment  unless 
it  can  prove  that  there  has  not  been  one  single  incident  of  voting  discrimination 
during  the  past  10  years.  Ip  other  words,  If  an  election  offlctaMn  Georgfa 
wrongfully  denied  someone 'the  right  to  vote  8  years  ago,  the  entire  State  would 
be  subject  to  the  provisions  of  this  bill.  It  Would  not  matter  that  the  9tate  could 
prove  beyond  question  that  It  now  has  no 'discriminatory  laws  or  that  no  one 
was  being  denied  the  right  to  vote  In  violation  of  the  15th  amendment,  it  would 
still  be  adjudged  guilty  on  the  basis /Of  an  act  which  occurred  £  years  ago  and 
it  wonld  be  subjected  to  new  and  different  penalties  from  those  imposed  at  the ; 
time  of  the  commission  of  the  wrongful  act.  This  clearly  embodies  the  concept 
of  an  ex  post  facto  lawt  for  as  the  Court  stated  In  Gamming#  v.  Missouri,  71  U.S. 
277  (1861)  i  ■  -  ■  ■ 
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“Bj  an  ex  post'facto  hr vr  It  means  one  which  Imposes  ft  punishment  for  an  act 
which  fs  not  punishable  at  the  time  it  was  committed ;  or  Imposes  additional  pun¬ 
ishment  to  that  then  prescribed;  or  changes  the  rules  of  evidence  by  which  less 
tir  different  testimoiijr  is  sufficient  to  convince  than  was  then  required.”  {71  U.& 
277;S?5-2tt). 

Surely  no  one  can  deny  that,  B,  1564  fits  this  description. 

■  I  realist  Mr.  Chairman,  that  the  constitutional  prohibit  ton  contained  In  article 
I,  section  p  against  bills  of  attainder  and  ex  post  facto  laws  applies  only  to  penal 
statutes.  '  In  a  technical  ejenfio,  therefore,  this  bill  la-  not  subject  to  attack  as  a 
bill  of  attainder  bjr  an  ex  post  facto  law-  However,  there  can  be  no  question  that 
S,  1564  violates  the  spirit  of  this  constitutional  protection.  I  do  not  beUeve  the 
Oongrers  can  expect  other  legislative  bodies  to  honor  the  letter  and  spirit  of  our 
constitutional  principles  If  Federal  legislation  is  adopted  which  so  flagrantly 
files' In  the  face  of  basic  constitutional  protections. 

After  the  purely  administrative  determinations  have  been  made  by  the  Attor¬ 
ney  General  and  the  director  of  the  Census  as  directed  by  section  3(a)t  section  4 
provides  for  the  appointment  of  voting  examiners  by  the  Civil  Service  Commis¬ 
sion.  Subsection  (a)  thereof  simply  provides  that  whenever  the  Attorney  Gen¬ 
eral  certifies  that  he  has  received  complaints  from  20  or  more  residents  of  an 
affected  political  subdivision  alleging  that  they  have  been  denied  the  right  to 
vote  on  the' baste  of  race  or  color;  or  that  in  his  judgemnt  the  appointment  of 
examiners  ig  '‘otherwise  necessary *M  the  Civil  Service  Commission  shall  appoint 
as  many  examiners  as  it  may  deem  appropriate  in  that  political  subdivision. 
Subjection  <b)  provides  that  the  determination  or  certification  of  the  Attorney 
General  or  the  Director  of  the  Census  under  section  3  or  4  "shall  be  final  and 
effective  upon  publication  in  the  Federal  Register.”  This  means,  Mr.  Chairman, 
that  the  decision  of  these  two  officials  is  not  subject  to  any  question,  appeal  or 
judicial  review  of  any  kind  whatever.  Once  It  has  been  determined  by  the  At- 
toraey,. General,  in  big  sole  discretion,  that  the  appointment  of  examiners  Is 
necessary,  no  one  can  Question  that  determination.  Thus,' It  would  be  possible 
for  the.  Attorney  General,  without  any  appeal  from  his  decision,  to  disrupt  the 
entire  registration  process  In  a  State  which  has  been  determined  subject  to 
section 'Bf  a  X.  . 

Inst  what  do  sections  £  and  4  mean,  Mr.  Chairman?  First  of  all,  the  former 
estabitebeb  guilt  of  massive  discrimination  on  the  basis  of  what  clearly  seems 
to  me  an  arbitrary  statistical  finding.  No  proof  of  violating  the  15th  amend¬ 
ment  is  required;  indeed,  section  3(c)  prohibits  a  State  from  proving  It  is  not 
guilty  of  present  discrimination  if  it  can  be  shown  that  it  discriminated  in  the 
past — as  long  as  10  years  In  the  past  Once  these  determinations  have  been  made* 
section  4  then  empowers  one  man,  the  Attorney  General  of  the  United  States,  to 
require  the  appointment  of  Federal  examiners  to  completely  take  over  the  func: 
tion  of  registering  substantial  numbers  of  residents.  This  action  of  the  Attorney 
General  is  not  re  viewable  and  no  one  can  question  his  judgment  that  the  appoint¬ 
ment  of  examiners  Is  necessary. 

Of  cqurse,  it  has  been  stated  many  times  that  all  a  State  need  do  to  avoid 
these  h&rsjt  consequences  is  to  come  into  court  and  prove  that  it  la  not  discrimi¬ 
nating,  ’But,  according  to  the  testimony  of  the  Attorney  General  himself,  the 
States  of  Mississippi,  Louisiana,  and  Alabama  are  precluded  from  doing  this  for 
atinost  tO  years,  and  the  State  of  Georgia  cannot  come  into  court  for  approxt* 
mately  5  years,  Nor,  Is  It  any  salvation  for  this  bill**?  constitutionality  for  the 
Attorney  General  to  say  that  the  discretion  granted  to  him  will  not  be  abused, 
for  as  Chief  Justice  Marshall  so  clearly  stated  *  *  the  constitutionality  of  a 
measure  depends,  not  on  the  degree  of  its  exercise,  but  on  Its  principle.”  (The 
Providence  Bank  v.  vt  al,  20  TJ*9.  5X4  (1330) ,)  This  bill  substitutes  the 

rule  Of  man  for  the  rule  of  law,  and  this  is  foreign  to  our  concepts  of  Justice  and 
jurisprudence. 

Time  does  not  allow  me  to  discuss  all  of  the  unconstitutional  provisions  of 
tills  bill,  but  there  are  three  more  sections  which  demand  consideration.  Section 
5(e),  for  example,  provides  that  “No  person  shall  be  denied  the  right  to  vote 
for  failure  to  pay  a  poll  tax  If  he  tenders  payment  of  such  tax  for  the  current 
year  to  ah  examined  whether  or  not  such  tender  would  be  timely  or  adequate 
under  State  law."  Although  the  Congress  deemed  it  necessary  to  amend  the 
ConstJtutJqh  to  prohibit  poll  tax  requirements,  this  bill  attempts  to  do  that 
very  thing:  If  mere  legislation  cannot  make  the  payment  of  current  poll  taxes 
Illegal,'  ' blither  can  mere  legislation  abolish  the  requirement  that  such  taxes 
be  paid  for  yeatisr;  It  is  only  a  fiction  to  contend  otherwise,  ’In  addition  to 
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this*,  the  Attorney  General  has  admitted  that  he  cannot  prove  that  the  poll 
tax  requirement  has  been  used  to  discriminate  in  violation  of  the  l$th  amend¬ 
ment.  In  his  testimony  before  the  House  Judiciary  Committee,  he  stated  that 
H,IL  6400,  the  companion  bill  to  S,  1504,  *\ia  based  on  the  15th  amendment  ana 
to  eliminate  poll  taxes  ou  the  basts  they  have  been  used  to  discriminate,  I  think 
would  be  a  difficult  case  constitutionally  to  prove  and  establish  ”  He  further 
stated  that  a  poll  tax  requirement  as  a  matter  of  law,  does  not  violate  the  13th 
amendment  So  be  admitted  that  he  cannot  prove  the  discriminatory  use  of 
jh>H  taxes  and  be  admitted  the  legality  of  such  a  requirement.  How,  then^ 
can  It  be  contended  that  Congress  can  legislate  on  the  subject  in  a  bill  which 
is  entirely  based  on  the  10th  amendment?  The  simple  answer  is  that  Congress 
cannot  enact,  such  legislation  based  on  the  15th  amendment 

In  addition  to  the  legal  objections  to  section  5(e),  a  hypothetical  case  demon¬ 
strates  that  It  is.  In  fact,  discriminatory  itself,  Mississippi  requires  the  pay¬ 
ment  of  poll  tax  for  2  consecutive  years  as  a  condition  to  vote.  That  Is;  a 
voter  must  have  a  receipt  for  the  current  year  in  which  he  votes  as  well  as  a 
receipt  for  the  immediately  preceding  year*  Suppose  that  citizen  A,  a  Negro 
resident  of  the  State,  is  eligible  for  listing  by  a  Federal  examiner  under  the 
provisions  of  this  bill.  He  has  not  paid  the  poll  tu:£  in  previous  years  but 
paya  the  current  year's  tax,  even  though  It  may  be  of  cor  the  date  prescribed 
by  State  lawt  and  he  is  declared  eligible  to  vote,  Citizen  B,  however,  has  not 
been  denied  the  right  to  vote  on  the  basis  of  race  or  color,  and  he  is  qualified 
to  vote  in  every  way  except  that  he  failed  to  pay  the  required  poll  tax  for 
the  immediately  preceding  year.  Citizen  B  Is  not  allowed  to  vote.  Thus,  it  la 
easily  seen  that  this  bill  creates  discrimination,  the  very  thing  it  is  designed 
to  eliminate. 

One  of  the  provisions  of  the  Mil  that  is  most  destructive  of  constitutional 
principles  is  found  in  section  8.  Under  the  terms  of,  that  section,  no  State 
or  political  subdivision  which  is  subject  to  section  3(a)  iqay  "enact  any  law  or 
ordinance  imposing  qualifications  or  procedures  for  voting  different  than  'those 
in  force  and  effect  on  November.  1,  1&G4  *  *  wlthobt  securing  a.  declara¬ 
tory  judgment  in  the  District  Court  for  the  District  of  Columbia  that  such 
qualifications  or  procedures  will  not  have  the  effect  of  denying  or  abridging 
rights  guaranteed  by  the  15th  amendment.  Purely  and  simply,  Mr;  Chairman, 
this  section  would  give  to  the  Federal  judiciary  power  ,U>  veto  legislative  acts 
of  a  Staten  This  is  not  a  judicial  function,  it  Is  an  executive  function  to  be 
exercised  solely  by  the  Governor  culler  the  terms  of  State  law. 

The  Federal  Government  does  not  have  State  legislative  powers  or  executive 
powers*  but  this  bill  attempts  to  create  samo  by  making  the  court  in  the  District 
of  Columbia  the  final  arbiter  of  any  legislation  enacted  by  the,  affected  States 
deal  Jug  with  voting  qualifications  or  procedures.  This  constitutes  a  11  a  grant 
violation  of  the  separatlon-of-powers  doctrine.  * 

Finally,  attention  must  be  given  to  section  10(  b ) ,  which  provides ; 

“No  court  other  than  the  District  Court  for  the  District  of  Columbia  shall  have 
jurisdiction  to  issue  any  declaratory  judgment  or  any  restraining  order  of  tem¬ 
porary  or  permanent  Injunction  against  the  execution  or  enforcement  of  any  pro* 
vision  of  tMs  tet  or  .any  action  of  any  Federal  officer  or  employee  pursuant 
hereto,”  *  , 

This  provision  is  nothing  less  than  an  attack  oiponr  entire  judicial  system,  Mr. 
Chairman,  for  it  proclaims  that  no  court  in  this  Nation,  Federal  or  State,  Is  com¬ 
petent  to  determine  coratroversicH  which  will  arise  under  this  bill  except  the 
District  Court  In  the  District  of  Columbia.  No  longer  will  a  man  be  entitled  to  a 
trial  before  a  judge  and  Jury  of  his  peers.  No  longer  may  anyone  be  justified  In 
placing  confidence  ip  the  courts  of  this  land,  because  the  Congress  will  have  an¬ 
nounced  that  these  tribunals  cannot  be  trusted  to  hear  and  determine  controver¬ 
sies  and  render  fair  and  impartial  decisions. 

The  enactment  of  section  10  would  not  only  undermine  our  system  but  as  now 
written  it  would  deny  to  those  States  subject  to  section  3  Fthe  right  of  compulsory 
process  of  witnesses.  Rule  4(e)  (1)  of  the  .‘‘Buies  of  Civil  Procedure,"  title  28 
of  the  United  States  Code,  provides  for  the  Issuance  of  subpeuas,  by  Ithe  plerk  of 
the  district  court  for  the  district  In  which. a  trial  or  hearing  is  to  be  held,  to  coni; 
pel  attendance.  That  rule  further  provides,  however,  that; :  r  ■ 

“A  subj>ena  requiring  the  attendance  of  a  witness  at  a  hearing  or  /trial  may  be 
served  at  any  place  within  the. district  or  at  any  place  without  the  district  that  is 
within  100  miles  of  the  place  of  the  hearing  or  trial'  specified  In  the  subpenafand* 
when  a  statute  of  the  United  States  provides  therefor*  the  court  upon  application 
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and  cause  shown  may  auta  arise  the  service  of  a  subpena  at  any  other  place/* 
[  Emph  asls  ad  6  ed.  ] 

Under  this  rule  and  the  terms  of  section  10,  no  State  which  Is  subject  to  sec¬ 
tion  3(a),  with  the  exception  of  the  State  of  Virginia,  could  compel  the  attend* 
anco  of  any  witness  at  any  proceeding  under  this  bill.  And  even  If  the  bill  is 
amended  to  authorize  the  service  of  process  outside  a  radius  of  100  miles  of  the 
District  of  Columbia,  the  court  would  still  have  discretionary  authority  to  Issue 
or  refuse  to  Issue  a  tobpena.  It  is  therefore  clear  that  a  State,  which  has  already 
been  adjudged  guilty,  would  not  have  the  right  to  compel  the  presence  of  a  wit¬ 
ness  In  any  action  under  section  8(c)  or  any  other  provision  of  this  bill. 

J  am  aware,  Mr.  Chairman,  the  fifth  amendment  guarantees  that  an  accused 
shall  have  the  right  "to  have  compulsory  process  for  obtaining  witnesses  In  his 
favor  *  *  *”  applies  only  to  criminal  prosecutions.  But  this  bill  certainly  pro¬ 
vides  punishments  which  are  penal  in  nature-— at  the  very  least*  S.  1564  Imposes 
extremely  harsh  conditions  on  the  States  affected  and  takes  from  them  constitu¬ 
tional  rights.  Under  such  circumstances,  every  possible  protection  should  be 
Afforded  to  enable  these  States  to  prove  their  Innocence.  But,  again,  this  bill  vio¬ 
lates  the  spirit  of  a  basic  guarantee  of  our  constitutional  system  of  government. 

I  have  shown,  I  believe  as  clear  afi  crystal,  that  the  sole  power  of  prescribing 
voter  qualifications  rests  exclusively  with  the  States.  During  our  entire  history, 
the  legislative,  the  executive,  and  the  judicial  branches  of  our  Government  have 
all  recognized  this  absolute  rule  without  a  single  exception.  It  was  reaffirmed  by 
the  Congress  and  by  the  States  In  1063-94  in  the  proposal  by  the  Congress  and 
the  adoption  by  the  States  of  the  anti-poll-tax  amendment.  It  was  expressly 
recognized  by  the  judicial  branch  of  the  Government  In  the  well-known  I/astfter 
case  decided  in  1659, 

We  have  shown,  clearly  I  think,  that  this  bill  sets  aside  and  holds  for  naught 
certain  valid  qualifications  for  electors  under  State  law.  Such  provision^  there¬ 
fore  are  made  inapplicable. 

To  meet  the  void  created  by  this  usurpation  of  power  In  declaring  these  cer¬ 
tain  State  requirements  Inapplicable,  this  bill  goes  Into  another  unauthorized 
field  and  attempts  to  set  up  what  Is,  In  effect,  a  new  set  of  requirements, 
v  Section  5{b)  of  the  bill  provides:  "Any  person  whom  the  examiner  finds  to 
have  the  qualifications  prescribed  by  State  law  in  accordance  with  Instructions 
received  under  sect  Eon  0(b)  shall  promptly  be  placed  on  a  list  of  eligible  voters/* 

Section  8{b)  provides;  "The  times,  places  and  procedures  for  application  and 
listing  pursuant  to  this  Act  and  removals  from  the  eligibility  lists  shall  be  pre¬ 
scribed  by  regulations  promulgated  by  the  Civil  Service  Commission  and  the 
Commission  shall,  after  consultation  with  the  Attorney  General,  instruct  eii 
drainers  concerning  the  qualifications  required  for  listing/* 

These  sections,  when  taken  together,  attempt  to  prescribe  the  general  ma¬ 
chinery  for  a  "Federal  formula**  for  voter  qualifications.  This  is  done  by  the 
Congress  without  the  slightest  constitutional  authority. 

The  hill  does  not  prescribe  a  definite  qualification  formula  to  be  uniformly 
applied.  It  goes  much  further  arid  provides :  "and  the  Commission  [Civil  Service] 
shall,  after  consultation  with  the  Attorney  General,  Instruct  examiners  concern¬ 
ing  the  qualifications  required  for  lifting/*  This  clearly  gives  the  Civil  Service 
Commission  the  authority  to  "pick  and  choose**  among  the  qualifications  pre¬ 
scribed  by  various  States,  , 

The  Civil  Service  Commissioners  are  thus  given  the  authority  to  select,  and 
the  examiners  shall  apply  such  qualifications  among  the  State  laws  as  they  may 
wish  to  have  applied  in  any  respective  State.  There  are  no  guidelines  established 
whatsoever  except  the  Items  which  are  outlawed  by  this  bill  and  the  statement  by 
the  Attorney  General  that  these  qualifications  shall  include  residence,  age*  and 
citizenship.  * 

These  provisions  are  clearly  Invalid  for  two  reasons.  First,  the  Congress  Is 
entirely  without  the  authority  to  enact  such  a  plan.  Second,  the  plan  |n  vague, 
indefinite,  and  uncertain. 

Mr.  Chairman,  In  plain  and  simple  language,  X  can  only  conclude  that  this  is 
a  bad  bill.  It  proposes  that,  which  Is  far  beyond  the  power  of  Congress  to  enact 
under  the  15th. amendment.  It  violates  many  principles  of  our  system  of  Juris¬ 
prudence  and  It  would  deny  to  certain,  States  their  constitutional  rights  under 
the  guise, of  protecting  other  fights/  Evidence  abounds  that  it  was  drawn  in 
haste  aqd  under  extreme  emotional  pressure;  even  some  of  Its  sponsors  admit 
that  It  Ihcludes  some  provisions,  or  excludes  others,  contrary  to  their  original 
understanding.  It  adjudges  tome  areas  of  our  Nation  guilty,  without  trial  or 
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imy  judicial  determination,  on  the  basis  of  art  arbitrary  statistical  finding  which 
hag  no  relation  whatever  to  the  enforcement  of  the  16th  amendment, . 

The  Attorney  General  even  acknowledged  that  It  would  take  effect  in  these 
areas  without  the  finding  of  one  single  violation  of  the  15th  amendment  pro¬ 
tection.  Congress  simply  has  not  authority  to  legislate  under  such  terms. 

Still  we  am  told  that  we  must  enact  this  bill,  swiftly  and  without  change, 
because  there  is  a  great  need  for  new  voting  legislation*  But  need  ie  not  the 
test  of  constitutionality,  and  great  social,  economic,  or  political  crises  do  not 
provide  legislative  authority  not  granted  by  the  Constitution.  I  am  reminded 
of  the  great  wisdom  of  the  Supreme  Court  when  It  stated  in  A.  L.  A .  Schmitt 
Poultry  Corp.  et  al.  v.  United  States  205  U.S,  495,  55  9*  St.  847,  79  In.  Ed,  1570 
(1035)* that : 

f ‘Extraordinary  conditions  may  call  for  extraordinary  remedies.  But  the 
argument  necessarily  stops  short  of  an  attempt  to  justify  action  which  Ilea 
outside  the  sphere  of  constitutional  authority.  Extraordinary  conditions  do  not 
create  or  enlarge  constitutional  power.  The  Constitution  established  a  na¬ 
tional  government  with  powers  deemed  to  be  adequate*  aa  they  have  proved 
to  be  both  In  war  and  peace,  but  these  powers  of  the  National  Government  are 
limited  by  the  constitutional  grants.  Those  who  act  under  these  grants  are  not 
at  liberty  to  transcend  the  imposed  limits  because  they  believe  more  or  different 
power  Is  necessary,1' 

I  urge  the  committee  to  heed  these  words,  Mr,  Chairman.  Look  not  at  extra¬ 
ordinary  conditions  which  have  existed  In  the  past  few  weeks,  but  look  to  the 
Constitution. 

Senator  Stennib.  As  I  said  In  the  beginning,  I  think  that  the 
passage  of  this  bill  would  leave  tile  Constitution  of  the  United  States 
in  a  shambles  and  that  is  the  greatest  tragedy  of  all— he  greatest 
tragedy  of  all.  Those  voting,  matters  will  be  adjusted  in  some  way. 
This  problem  will  pass  in  some  way*  But  if  we  tear  down,  if  we 
just  disrupt  and  open  up  the  Constitution  of  the  United  States  to 
the  pressure  of  the  moment  when  people  march  and  sing  and  lie  down 
in  the  corridors  of  the  White  House  and  all  these  things  that  go  with 
it,  we  will  open  up  the  precedent  here  for  changing,  suspending,  even, 
the  Constitution  of  the  United  States  because  of  these  things.  Then 
our  Constitution  is  gone,  We  will  have  some  kind  of  a  government, 
but  we  shall  not  have  a  constitutional  government  and  we  shall  not 
have  one  that  the  people  haye  a  right  to  pass  on  the  amendments  to  it* 
We  will  not  have  one  wherjAa  calm,  deliberative  Congress  will  have  a 
chance  to  evolve,  evolve  the  legislation  that  is  necessary.  As  1  say,- 
that  is  the  greatest  problem  presented  by  this  whole,  matter  in  this 
provision,  . 

Senator  Etivin.  I  want  to  ask  a  question  and  for  this  purpose  I 
want  to  ask  that  section  8  of  page  fi  of  tlm/bill  be  copied  here  in  its 
entirety.  It  reads  qs  follows:  V 

Whenever  a  State  or  political  subdivision  for  which  determinations  are  In 
Effect  under  section  3(a)  shall  enact  any  law  or  ordinance  Imposing  qualifica¬ 
tions  or  procedures  for  voting  different  than  those  in  force  and  effect  on  No^ 
vein  be  r  1,  1964,  such  law  or  ordinance  shall  not  be  enforced  unless  and'  -until 
It  shall  have  been  finally  adjudicated  by  an  action  for  declaratory  judgment 
brought  . against  the?  United  States  in  the  District  Court  for  the  District  of 
Columbia  that  such  quail flcnflons  or  procedures  will  not  have  the  effect  of 
denying  or  abridging  rights  guaranteed  by  tbe  15th  amendment  All  actions 
hereiinder  shall  be  heard  by  a  three- judge' court  and  there  shall  be  a  right  of 
direct  appeal  to  the  Supreme  Court.  /  .  ' 

Now  the  Legislature  of  North  Carolina  has  certain  laws  which  are 
designed  to  allow  the  voting  in  Presidential  election  by  these  people  i 
who  liftve  moved  into  North  Carolina  and  become  penriaheht  residents  ; 
too  late  to  qualify. unde^our  general  voting  laws  fcp;  vote  in  elections, 
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and  other  bills  which  are  designed  to  provide  for  uniform  admin¬ 
istration  of  our  election  laws  throughout  the  State. 

I  shall  ask  you  if  those  bills  should  be  enacted  into  law,  they  could 
not  become  effective  under  section  8  until  the  State  of  North  Carolina 
came  up  here,  hat  in  hand,  and  begged  the  District  Court  of  the 
United  States  to  judge  that  they  are  constitutional ? 

Senator  Stennis.  Yes,  sir,  the  Senator  is  correct;  it  is  cut  off. 

Senator  Ervin.  Now,  is  it  not  a  fundamental  principle  that  the 
Federal  courts  will  not  provide  advisory  opinions? 

Senator  Stennis,  That  is  correct.  That  is  part  of  our  system. 

Senator  Ervin.  And  is  it  not  a  fundamental  principle  in  all  Fed' 
eral  courts  that  in  order  for  them  to  entertain  m  suit  testing  the 
constitutionality  of  an  act,  there  must  be  an  application  of  that  act 
to  some  person  ? 

Senator  Stennis.  Yes,  the  Senator  is  correct. 

Senator  Ervin*  So  this  section  8  does  not  only  suspend  the  legis* 
lative  power  of  the  State,  but  also  lays  down  a  condition  under  which 
Federal  courts  will  not  ordinarily  entertain  a  case  at  all,  because  it 
provides  that  you  caniiot  apply  the  act  to  anybody  until  the  court 
Judges  it  constitutional  and  the  courts  hold  that  they  will  not  consider 
the  constitutionality  of  the  act  until  it  is  applied  or  threatened  to  be 
applied  to  somebody* 

Senator  Stbnnis,  It  is  a  complete  reversal  of  our  judicial  system 
and  should  be  held  that  it  violates  the  due  process  of  law  as  to  States 
as  well  as  individuals. 

Senator  Ervin.  That  is  a  very  good  expression,  reversal.  Prof, 
Robert  Gr.  Dixon,  professor  of  constitutional  law  at  George  Wash¬ 
ington  University,  said  this  about  this  provision  in  his  interview  by 
the  Congressional  Quarterly : 

The  prior  approval  provision  seems  to  stand  our  conventional  system  of 
judicial  review  on  its  head,  albeit  fot  a  worthy  end. 

Senator  Stennis,  you  have  spent  the  major  energies  of  your  life  in 
the  study  of  law  and  the  administration  of  justice,  both  as  a  trial 
lawyer  and  as  a  trial  judge,  have  you  not? 

Senator  Stennis*  I  have  spent  some  of  it,  yes. 

Senator  Ervin,  I  will  ask  you  if  you  share  my  opinion  that  if  this 
bill  is  passed  in  anything  life  Its  present  form  and  is  sustained  as 
constitutional  .by  the  Federal  courts,  would  it  not  mean  to  you  that  the 
Constitution  of  the  United  States  has  become  a  worthless  scrap  of 
paper? 

Senator  Stennis.  It  is  gone.  It  would  be  gone  if  this  is  actually 
sustained.  It  sets  a  precedent  for  anything  that  anybody  might  want, 
a  majority  of  the  Congress  or  any  President  might  want  at  any  given 
time  on  any  subject. 

.Senator  Ervin.  I  would  like  to  ask  you  if  the  invalidity  of  this 
bill  on  a  riumber  of  constitutional  grounds  is  not  sustained  by  multi' 
tudea  of  decisions  of  the  Supreme  Court  of  the  United  States  inter¬ 
preting  the  Constitution  ? 

Senator  Stennis,  Many  of  them  all  the  way  through  the  history 
of  the  Court.  The  legislative  and  the  judicial  branch,  too — I  mean 


832 


VOTING  RIGHTS 


Senator  Ervin*  Can  yon  call  to  mind  a  single  decision  of  the  Siv 
preme  Court  interpreting  the  Constitution  which  is  compatible  with 
a  single  salient  feature  of  this  bill?  . 

Senator  Stein  nis.  Not  any  of  the  essential  features,  that  is  cor* 
recL  They  are  contradictoi-y  to  those  principles. 

If  I  may  mention  one  furflier  thing,  I  said  that  in  this  voting  rights 
field,  it  just  leaves  the  Constitution  a  shambles  and  ‘  thereby  sets 
a  precedent,  as  you  said  so  well,  too*  But  also  this  provision  here  re* 
quiring  all  the  provisions  to  be  tested — here  is  a  law  that  all  has  to 
be  tested  here  in  this  court  in  the  District  of  Columbia,  That  is  an 
indictment  of  our  entire  judicial  system,  and  ought  to  be  resented 
by  the  membership  of  the  judiciary  and  by  the  American  Bar  Associ¬ 
ation,  by  the  State  bar  associations,  everywhere  all  the  time,  regard¬ 
less  of  their  opinion  aboutthe  15th  amendment*  It  is  an  assault  on 
the  whole  judicial  system  and  the  processes,  not  just  the  incumbent 
judges  alone,  but  the  whole  system,  and  a  reversal  of  every  concept 
that  we  have  had  of  the  judicial  system. 

Senator  Ervin*  Do  not  the  provisions  of  this  bill  leave  open  all 
Federal  courts  to  suits  and  prosecutions  at  the  hands  of  the  United 
States  and  nail  shut  every  Federal  court  in  the  United  States  to  the 
States  and  political  subdivisions  of  States  covered  by  it  except  an 
inferior  court  of  the  District  of  Columbia  ? 

Senator  Stennis*  Well,  that  is  exactly  what  it  does*  It  seems  to 
me  like  a  group  of  people  sitting  around  a  table  and  eveiybody  made 
a  suggestion  and  they  just  put  them  ail  in  the  hopper  alid  then  gave 
language  to  them*  Except  I  understand  that  the  President  suggested 
that  they  also  put  in  the  qualifications  there  of  18  years  and  above  was 
old  enough  to  vote,  and  someone  did  veto  that  one* 

Senator  Ervin.  Which  would  have  been  about  as  constitutional  as 
many  other  provisions  of  this  bill* 

Senator  Stennis.  Totally  outside- 'the  Constitution,  but  no  more 
so  than  the  major  provisions  of  this  bill* . 

Senator  Ervin*  Has  it  not  always  been  the  proud  boast  of  our  sys* 
temof  justice  that  courts  are  always  open?  v 

Senator  Stennis.  Oh,  yes,  and  that  has  been  held  uniformly* 

Senator  Ervin.  And  yet  this  bill  would  close  the  door  of  every  court¬ 
house  in  the  United  States  as  far  as  original  jurisdiction  is  concerned, 
except  the  courthouse  of  the  District  of  Columbia,,  for  the  redress  oi 
grievances  on  the  parts  of  the  States  auththe  subdivisions  of  States 
affected,  and  then  after  they  got  to  the  District  of  Columbia,  they 
would  have  no  compulsory  process  to  compel  the  attendance  of  wit¬ 
ness.  And  in  addition  to  that,  they  woula  Ife  prevented,  from  rebut¬ 
ting  the  presumption  raised  against  them  ana  would  be  put  under 
Federal  bondage  unless  they^  wore  able  to  disprove  that  not  a  single 
citizen  had  been  denied  the  right  to  vote  on  account  of  race  and  color 
in  any  prechict,  in  the  State.  If  they  happen  to  be  the  States  of  Ala¬ 
bama,  Mississippi,  Louisiana,  and  Texas,  where  they  have  already 
had  the  decision  against  them  in  one*  Case  with  respect  to  one  man, 
they  would  be  denied  even  the  right  to  access  to  the  court  of  the 
District  of  Columbia  for  at  least  10  years,  would  thpy  nott 
Senator  Stennis*  That  is  correct,' that  is  the  operation  of'  it* 

Senator  Ervin*  All  I  can  say  is,  Oh,  justice,  what  #rime&  this  bill 
would  perpetrate  in  any.  tmnie*  J  ; 
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Senator  Stennis,  The  Senator  has  expressed  it  welj,  better  than 
I  could. 

I  thank  the  chairman* ;  I  thank  the  committee. 

The  Senator  understands  the  Chair  had  ruled  that  my  complete  writ¬ 
ten  statement  will  be  put  in  the  record  to  start  with* 

Senator  Ervin.  I  would  suggest  the  entire  written  statement  be 
printed  in  the  record  just  preceding  the  witness’  testimony. 

Senator  Stennis.  I  thank  the  chairman,  ,  ,  . 

Senator  Ervin*  The  next  witness  is  Senator  Thurmond  of  South 
Carolina.  .  ;  .  - 


STATEMENT  OF  EON  STROM  THURMOND,  A  U.S,  SENATOR  FROM 
THE  STATE  OF  SOUTH  CAROLINA 

Senator  Thurmond*  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  appreciate  the 
opportunity  to  appear  before  you  and  express  my  views  oh  the  bill 
you  have  under  consideration,  3.  1564.  I  regret  the  necessity  for  this 
appearance  and  the  urgent  atmosphere  which  attends  these  hearings^ 
but  I  would  be  derelict  in  my  duty  as  a  Senator  of  the  United  States 
if  I  did  not  take  this  opportunity  to  fully  inform  this  committee  of 
myopinion  of  this  measure-  -  .  r 

The  primary  issue  involved  is  the  constitutional  protection  of  the 
privilege  of  the  ballob— a  privilege  which,  I  am  sure,  we  all  consider 
dear.  More  particularly  involved  is  the  protection  accorded  that  privi¬ 
lege  by  the  15th  amendment  to  the  Constitution,  Since  the  pending 
measure  is  predicated  solely  upon  the  16th  amendment,  it  becomes  in¬ 
cumbent  upon  us  to  carefully  examine  the  provisions  of  the  amend¬ 
ment.  It  provides  on  section  I  that: 

The  right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  State  on  account  of  race,  color,  or  previous  con¬ 
dition  of  servitude^ 

The  second  section  of  the  amendment  authorizes  Congress  “to 
enforce  this  article  by  appropriate  legislation.” 

In  my  judgment,  the  pending  bill  is  not  appropriate  legislation, 
such  as  is  contemplated  oy  the  2d  section  of  the  15th  amendment. 

In  ihy  judgment,  the  pending  bill  is  unconstitutional,  because  it  is 
in,  direct  conflict  with  other  portions  of  the  Constitution. 

The  pfetiding  bill  would  invalidate,  among  other  things,  the  literacy 
tests  of  7  States,  34  counties  In  another  State  and  1  county  each  it  3 
States,  according  to  the  Attorney  General’s  testimony .  Literacy 
tests  are  one  valid  method  by  which  a  State  can'  judge  the  qualifica¬ 
tions  of  citizens  who  offer  to  vote.  At  the  present  time,  mbrelhan  20 
States,  obviously  including  many  States  oiitside  the  South,  liav© 
some  form  of  a  teat  wljifh  could,  m  more  or  less  degree,  be  described 
as  a  literacy  test,  1  !  —  - 

The  provision^  of  the  Constitution  which  ^authorize  a  State  to  re- 

5uire  the  proof  of  literacy  for  voters  are  clear  and  tdiequivocal. 
Lrticle  L  section  2  of  the  Constitution  Btates:  *' ■ 

Bier  tore  (for  Members  bithe  of  Representatives)  in  each  State  shall 

have  the  qualification  requisite  fdjr  electors  of  the  most  nuniearqtis  branch  of  the 
State  legislature.'  :'r  ,i;'  :  '■  i  r  -  ■■ p  r  ( :  f 

The  17th  amendment,  adopted  more  than  40  years  after  the  16th 
amendment,  contains  language  identical  to  that  found  in  article  I, 
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seotion  2,  of  the  Constitution*  In  providing  for  the  direct  election  of 
U.S-  Senators,  the  Congress  and  the  people  of  this  country  specifically 
reaffirmed  the  basic  principle  that  it  is  the  function  of  the  States  to 
establish  qualifications  for  voters* 

The  pending  bill  would  override  both  of  these  provisions  of  the 
Constitution  and  substitute  qualifications  for  voters  established  by 
the  Federal  Government. 

I  assume  that  there  is  no  question  but  that  the  pending  bill  would 
have  that  effect*  However,  if  there  had  previously  been  any  doubts, 
the  statement  by  the  Attorney  General  to  this  committee  has  certainly 
resolved  them*  On  page  10  of  his  prepared  statement,  the  Attorney 
General  said: 

The  Commission  (speaking  of  the  Civil  Service  Commission),  after  con¬ 
sultation  with  the  Attorney  General,  will  Instruct  examiners  as  to  the  qualifica¬ 
tions  applicants  must  possess*  The  principal  qualifications  will  toe  age,  citizen¬ 
ship,  and  residence,  and  obviously  will  pot  include  those  suspended  by  the 
operation  of  section  3* 

The  intervening  adoption  of  the  15th  amendment  in  no  way  in¬ 
validates  the  specific  provisions  of  article  I,  section  2  of  the  Constitu¬ 
tion  and  the  17th  amendment*  At  a  very  early  date,  but  subsequent 
to  the  adoption  of  the  15th  amendment,  the  Supreme  Court  held  that 
literacy  tests  which  are  drafted  so  as  to  apply  alike  to  all  applicants 
for  the  voting  franchise  would  be  deemed  to  be  fair  on  their  race,  and 
in  the  absence  of  proof  of  discriminatory  enforcement  could  not  be 
viewed  as  denying  the  equal  protection  of  the  laws  guaranteed  by  the 
14th  amendment*  Therefore,  it  is  implicit  that  neither  would  they 
violate  the  terms  of  the  15th  amendment.  ^ 

Senator  Ervin,  I  interrupt  you  to  ask  a  question  which  is  relevant 
to  what  you  are  discussing* 

Senator  Thurmond.  Yes,  sir. 

Senator  ErVin*  Ho  you  not  agree  with  me  in  this,  that  the  15th 
amendment  made  no  change  whatever  in  any  of  the  provisions  of  the 
original  Constitution,  but  on  the  contrary,  all  it  did  was  prohibit  ac¬ 
tion  by  a  State  which  would  have  been  valid  in  the  absence  of  the 
amendment? 

Senator  Thurmond*  I  thoroughly  agree  with  the  able  chairman  on 
that  point.  There  lias  been  no  decision  of  the  Supreme  Court  of  the 
United  States  to  the  contrary.  *  5 

.  Senator  Ervin,  Now,  the  15th  amendment  merely  prohibits  the 
United  States  and  any  State  from  denying  dr  abridging  the  right  of 
any  qualified  citizen  to  vote  on  account  of  his  race  or  color* 

Senator  Thurmond*  That  is  correct*  ^ 

Senator  Ervin*  And  the  only  authority  it  gives  Congress  to  legis¬ 
late  is  the  authority  which  prevents  the  United  States  or  the  States 
from  violating  that  provision  ? 

Senator  Thurmond,  I  am  in  concurrence  with  the  chairman  on  that 
point,  '  ■  -  ■  v  .■  .  ■ 

,  Senator  Ervin  And  the  courts  have  held  in  a  number,  of  cases,  have 
they  not,  that  the  2d  section  of  the  15th  amendment  and  the  Conclud¬ 
ing  section  of  the  14th  amendment  do  not  confer  upon  the  Congress 
the  power  to  adopt  an  affirmative  code  of  laws  to  take  care  of  0iose 
things  which  the  amendments  assume  that  the  States  will  do  ? 
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Senator  Thurmond*  In  my  opinion,  the  chairman’s  statement  is 
correct.  The  15th  amendment  did  not  alter,  amend,  or  change  article 
I,  section  2,  of  the  Constitution,  which  leaves  to  the  States  the  matter 
of  fixing  voter  qualifications. 

Furthermore,  the  15th  amendment  is  self  executing,  anyway. 

Senator  Ervin.  And  the  Supreme  Court  has  held  that  it  does  npt 
change  the  power  of  the  States  to  fix  voter  qualification^,  including 
the  prescribing  of  a  literacy  test  in  a  number  of  cases,  the  last  of 
which  is  the  Lassiter  v.  Northampton  County  Board  of  Elections^ 
which  was  handed  down  in  1959;  is  that  not  true?  ■, - 

Senator  Thurmono.  That  is  correct.  The  15th  amendment  did  not 
alter  any  other  provision  of  the  Constitution,  as  the  chairman  stated* 
But  if  it  had  done  so,  the  17th  amendment,  which  was  adopted  ,40 
years  later,  came  along  and  repeated  verbatim,  word  for  word,  article 
I,  section  2  of  the  Constitution,  which  would  have  put  it  back.  Al¬ 
though  in  my  opinion;  and  I  believe  in  the  opinion  of  the  chairman, 
the  15th  amendment  did  not  affect  that  provision. 

Senator  Ervin.  In  other  words,  the  second  section  of  article  I  in  the 
17th  amendment  makes  it  as  clear  as  the  noonday  sun  that  Congress 
intended  that  the  States  should  not  only  have  the  power  to  prescribe 
the  qualifications  for  voters  in  State  and?  local  elections,  but  should 
also  have  the  power  to  prescribe  the  qualifications  for  electors,  for 
Senators,  and  for  Representatives  in  the  House  of  R^resentatives. 

Senator  Thurmond.  That  is  right,  because  article  I,  section  2,  and 
the  17th  amendment  provide  that  if  an  elector  is  qualified  to  vote  for 
the  most  numerous  branch  of  the  State  legislature,  which  is  the  house 
of  representatives  in  a  State,  he  is  qualified  to’  vote  in  a  Federal 
election.  1 

Senator  Ervin.  I  thank  you. 

Senator  Thurmond.  lit  1959,  Justice  Douglas,  speaking  for  the 
Court  in  the  case  of  Lassiter  v.  Northampton  Election  Boards  the  case 
the  distinguished  chairman  just  referred  to — said : 

No  time  need  be  spent  on  the  question  of  the  validity  of  the  literacy  tew£ 
considered  alone  since  we  have  seen  its  establishment  "was  bat  the  exercise  by 
the  State  of  a  lawful  power  vested  in  it  not  subject  to  our  supervision,  and  indeed, 
its  validity  is  admitted. 

This  decision  upheld  the  literacy  test  of  the  State  of  North  Carolina 
against  a  charge  of  unconstitutionality  on  its  face* 

Even  as  recently  as  March  1  of  this  year,  1965,  the  Court,  speaking 
through  Justice  Stewart,  made  the  following  observation  concerning 
the  constitutional  rights  of  the  States  to  prescribe  voter  qualifications : 

There  eon  be  no  doubt  either  of  the  historic  function  of  the  States  to  establish, 
on  a  nondisc  rl  minatory  basis,  and  lu  accordance  with  the  Const itution,  other 
qualifications  for  the  exercise  of  the  franchise.  Indeed,  the  Stales  have  long 
been  held  to  have  broad  powers  to  determine  the  conditions  under  which,  the 
right  of  suffrage  may  be  exercised.  Zassl/er  \\  Xor thum f  ton.  Election  Board* 
360  U.S.  45.  ' 

In  that  case,  the  Court  quoted  with  approval  tlte  following  lan¬ 
guage  taken  from  Pope  v.  Williams)  193  U*S.  621 

in  other  words*  the  privilege  to  rote /in  a  State  la  within  the  jurisdiction  of 
the  State  itself  to  be  exercised  as  the  State  may  direct,  and  upon  such  terms  as  It 
may  deem  proper*  ■  ->,  [  ■ 

Mt.  Chairman,  it  would  be  possible  to  continue  giving  citations  and 
examples  which  prove  beyond  the  shadow  of  doubt  that  a  State  has 
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both  the  con&tittitioilal  right  and  responsibility  to  specify  the  qualified 
tions  for;  voters*  both  in  State  and  Federal  elections^  including  re¬ 
quiring  voters  to  pass  literacy  tests  if  *such  literacy  teste  are  not  used 
as  a  cloak  to  discriminate  against  anyone  on^  the  basis  of  race,  color* 
or  previous  condition  of  servitude.  However*  this  should  be  suffi¬ 
cient  authority  to  Convince  anyone  of  the  basic  constitutional  right  of 
the  States  to  require  literacy  standards  for  voters*  For  this  reason, 
I  would  like  to  turn  now  to  the  bill  itself  and  attempt  to  point  out 
^ome  of  the  more  obvious  defects  of  the  proposal. 

The  primaiy  object  of  the  bill  is  to  outlaw  tho  use  of  any,  “test  or 
device>f  to  determine  the  qualifications  of  voters  in  any  State  or  politi¬ 
cal  subdivision  of  a  State  if  (1)  less  than  50  percent  of  the  person  of 
voting  age  residing  in  the  State  were  registered  on  November  1, 1964, 
or*  (2)  less  than  50  percent  of  such  persons  voted  in  the  presidential 
election  of  November  1904,  ; . , 

'  The  Attorney  General  is  empowered  to  determine  what  standard 
required  by  a  State  will  be  considered  a  “test  or  device”  for  the  pur¬ 
poses  of  the  bill,  Section. 3(b)  of  the, bill  contains  broad  guidelines 
for  the  Attorney  General,  but  it  is  clear  that  he  is  delegated  unlimited 
power  to  brand  any  qualification  a  “test  or  device”  and  outlaw  its 
further  use.  To  illustrate,  if  on  applicant  is  required  to  sign  liis  name 
to  the  application  blank,  then  obviously  he  is  being  required  to  demon¬ 
strate  hid  ability  to  write.  The  Attorney  General^  under  the  terms  of 
this  bill,  could  determine  that  this  is  a  prohibited  test  or  device. 
Similarly,  the  prohibition  against  requiring  an  applicant  to  “demon¬ 
strate  any  educational  achievement”  forces  me  to.  the  conclusion  that 
title  I,  the  voting  rights  section^  of  the  Civil  lights  Act  of  1964  falls 
within  the  prohibition  of  this  bill.  As  you  are  aware*  that  act  states 
that  proof  of  a  sixth  grade  education  raises  a  rebuttable  presumption 
of  literacy*.  This  is  unquestionably  a  requirement  of  educational 
achievement  which  would  fall  within  the  proscriptions  of  the  pending 
measure.  In  this  unhappy  circumstance,  a  State  registration  official 
would  be  placed  in  the  inevitable  position  of  violating  one  Federal 
law  by  enforcing  another  Federal  law, 

■■■  Senator  Ervin.  Before  you  leave  that  pointy  this  section  3(b)  de¬ 
fines  the  phrase,  “test  or  device,”  to  mean  any  requirement  that .  a 
person,  as  a  prerequisite  for  voting  or  registration  for  voting,  demon¬ 
strate  his  knowledge  of  any  particular  subject  In  other  words,  under 
that,  you  cannot  even  require  the  person  to  demonstrate  he  knows  what 
precinct  he  is  voting  in  ? 

,  Senator  Thurmond.  That  h  the  way  the  law  can  be  interpreted. 
Senator  Ervin,  That  is  literally  what  it  says,  isjt  not?  I  quoted' it 
word  for  word.  .  .  ^  t ; 

■  Senator  Thurmond*  That  is  right 
Mr.  Chairman,  this  bill  is  predicated  upo^  the  assumption  that  the 
terms  of  the  15th  amendment  have  been  violated  merely  by  the  exist¬ 
ence  of  the  fact  that  less  than  50  percent  of  the  voting  age  residents 
Of  a  State  or  political  subdivision  of  a.State  were  registered  or  voted 
at  the  time  of  the  presidential  election  of  1964.  This  is  &  presumption 
which  has  no  logical  or  legal  connection  with  the  facts.  It  must  be 
remembered  that  the  15th  amendment  prevents  the  United  States  or  * 
any  State  from  denying  or  abridging  the  right  of  a  citizen  to  vote 
Solely  on  account  of  his  race,  colotf,  Or  previous  condition  of  servitude. 
Any  appropriate  legislation  designed to  further  effectuate  t he  protec- 
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tion  provided  by  this  amendment  must  bo  predicated  upon  the  denial 
of  the  right  to  vote  for  the  specific  reasons  enumerated  m  the  amend¬ 
ment* 

The  ^nding  bill  goes  far  beyond  that.  It  would  allow  the  registra- 
tion  of  individuals  who  ace  Hot  qualified  to  vote  under  any  objective 
standard,  regardless  of  race  or  color,  in  the  guise  of  preventing  dis¬ 
crimination  solely  because  of  race  or  color*  If  the  presumption  were 
valid,  then  the  bill  would  apply  and  would  have  to  fie  enforced  in  all 
political  subdivisions  which  meet  the  statistical  test*H  It  is  evident, 
however,  that  the  Department  of  Justice  has  no  intention  of  applying 
the  terms  of  this  bill  to  any  section  of  the  country  outside  of  the  South, 
There  is  no  question  in  my  mind  but  that,  the  premise  of  the  pending 
bill  fails  to  meet  any  objective  standards  which  would  be  necessary  to 
assure  its  constitutionality*.  In  reality^  the  bill  would  not  effect  and 
override  racial  discrimination  which  exists  in  areas  outside  the  South* 
The  bill  would  allow  an  illiterate  to  register  and  vote  in  the  6  South¬ 
ern  States  and  34  counties  of  the  other  Southern  State  covered,  but  it 
would  not  allow  the  same  illiterate  to  register  and  vote  in  any  of  the 
other  States  of  the  Union  which  require  a  literacy  standard  but  do  not 
fall  statistically  within  the  purview  of  this  proposal. 

Senator  Ervin.  I  would  like  to  ask  one  or  two  questions  on  what  you 
have  just  discussed.  Is  it  not  held  that  it  is  the  denial  of  due  process  of 
law  to  establish  by  legislative  act  any  presumption  or  assumption  un¬ 
less  there  is  a  rational  relationship  between  the  fact  established  and 
the  ultimate  fact  ? 

Senator  Thurmond,  The  Senator  is  eminently  correct. 

Senator  Ervin,  .  Does  the  mere  fact  that  60  percent  of  the  adult  popu¬ 
lation  failed  to  vote  in  a  particular  State  or  in  a  particular  political 
subdivision  of  a  State  bear  any  rational relationship  to the  ultimate 
fact  that  people  have  been  denied,  that  qualified  citizens  have  been 
denied  the  right  to  vote  on  account  of  race  or  color? 

Senator  Thurmond*  None  whatsoever  that  I  can  see* 

Senator  Ervin,  Under  this  bill,  a  State  or  a,  political  subdivision 
could  register  all  the  citizens  residing  within  its  borders  without/dis- 
crimination  and  still  it  would  be  branded  as  in  violation  of  the  15th 
amendment  if  less  than  60  percent  of  the  registered  voters  went  out 
and  voted,  would  it  not?  , 

Senator  Thurmond,  That  is  what  this  bill  provides.  , 

Senator  Ervin*  Now,  tile  Senator  has  been  active  in  politics  for 
many  years  and  the  Senator  knows  that  people  fail  to  go  out  to  vote 
for  multitudes  of  reasons*  does  he  not  ?  . 

Senator  Thurmond,  That  is  true*  ^  J  :i  r  v 

Senator  ErVin.  And  the  chief  reason  is  apathy  or  lack  of  interest  in 
the  election,  is  it  not? 

Senator  Thurmond.  Indifference, 

Senator  Ervin*  Is  it  not  also  true  that  courts  have  held  that  a  legis¬ 
lative  body  canont  establish  a  presumption  based  upon  a  fact  which  the 
party  against  whom  the  presumption  is  directed  could  not  prevent? 
Senator  Thurmond,  That  is  true*  ,  ,  ; 

Senator  Ervin.  Now,  does  not  the  provision  "of  this  bill  which  bases 
a  presumption  of  violation  of  the  15th  amendment  on  the  fact  that 
less  than  50  percent  of  the  adult  population  of  a  State  or  political 
subdivision  failed  to  Vote  base  the  presumption  on  something  for 
which  the  State  or  political  subdivision  cannot  be  held  responsible? 
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Senator  Thurmond,  That  is  correct,  and  I  think  that  the  proposal 
in  the  bill,  as  some  other  proposals  in  the  bill,  is  clearly 
unconstitution  ah 

Senator  Ervin.  There  is  no  way,  is  there,  by  which  a  State  or 
political  subdivision  can  compel  people  to  go  out  and  vote  under 
the  American  system  oi  freedom  ? 

Senator  Thurmond,  That  is  correct,  and  I  cover  that  point  a  little 
bit  later* 

Senator  Ervin,  I  am  sorry  I  interrupted  you. 

Senator  Thurmond*  That  is  all  right. 

Senator  Ervin.  Are  there  not  something  in  the  neighborhood  of  20 
States  which  have  literacy  tests  ? 

Senator  Thurmond;  That  is  correct. 

Senator  Ervin*  And  this  bill  would  'outlaw  the  literacy  test  in  six 
Southern  States  and  in  34  counties  of  another  State,  North  Carolina, 
would  it  not,  and  leave  the  literacy  test  in  force  in  the  other  States 
whichhaveit? 

'  Senator  Thttomond,  That  is  correct. 

Senator  Ervin.  Does  not  the  Senator  think  that  that  provision  of 
the  bill  is  a  violation  of  the  ruling  of  the  Supreme  Court  in  Coyle  y, 
Simth  (221  UJ3.  #50),  where  it  said,  “This  Union  was  and  is  a  Union 
of  States  equal  in  power,  dignity,  and  authority,  each  competent  to 
w&ctt  that  residuum  of  authority  not  delegated  to  the  United  States 
by  the  Constitution  itself t 

D<>is  this  bill,  in  making  that  difference  between  the  continuance 
of  literacy  tests  in  some  States  and  the  abrogation  of  literacy  tests  in 
other  States,  violate  that  rule  for  delegation  of  the  powers  of  the 
States?  ■' 

Senator  Thurmond.  I  think  this  bill  clearly  violates  the  interpre¬ 
tation  the  Senator  lust  expressed  in  that  decision. 

Senator  Ervin*  Thank  you,  Senator. 

Senator  Thurmond,  To  this  extent,  the  bill  establishes  a  double 
standard-^-one  for  the  federalized  States  and  another  for  the  States 
whteh  were  fortunate  enough  to  have  over  50  percent  of  their  Voting 
age  population  registered  and  voting  in  November,  1964.  It  is  grossly 
unfair  to  the  people  of  these  six  Southern  States  to  have  rank  dis¬ 
crimination  imposed  upon  them. 

The  figures  upon  which  all  of  these  conclusions  have  been  based 
are  subject  to  serious  question. 1  This  is  a  point  I  am  not  sure  has  been 
raised.  The  Attorney  General  and  other  proponents  of  this  bill  pri¬ 
marily  rely  upon  a  tabulation  of  registration  and  statistics  compiled 
and  distributed  by  the  Commission  on  Civil  "Eights.  Needless  to  say, 
the  figures  contained  in  this  compilation  pertam  to  only  11  Southern 
States, 

To  illustrate  my  contention  concerning  the  questionable  nature  of 
these  figures,  a  large  portion  of  the  statistics  for  the  State  of  South 
Carolina  contained  in  this  study  by  the  Civil  Rights  Commission  are 
attributed  to  an  article  from  the  November  1,  1964,  edition  of  the 
Charleston  News  and  Cburier.  By  no  means  do  I  question  the  dedica¬ 
tion  and  ability  of  the  author  of  this  article;  but  the  fact  remains  that 
these  are,  at  best,  un  validated  and  unofficial  figures.  This  article  esti¬ 
mates  the  total  registration  for  the  State  of  South  Carolina  as  of 
November  1, 1964,  to  be  816*457.,  The  figure  given  by  the  Civil  Rights 
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Commission  is  816,458  registered  voters,  a  deviation  of  only  1  voter* 
However,  a  newspaper  article  which  appeared  in  the  Greenville  (S*C.) 
Nows  on  March  1C,  1965,  states  that  the  official  total  registration  for 
the  1964  election  in  South  Carolina  was  772,748*  Tins  figure  was 
attributed  to  the  Secretary  of  State  of  South  Carolina,  Hon,  O.  Frank 
Thornton,  whose  office  has  jurisdiction  over  the  official  voting  records 
in  South  Carolina.  For  that  reason,  I  believe  that  the  latter  figures  of 
772,748  would  be  more  reliable*  This  one  example  merely  selves  to 
point  out  the  difficulty  in  obtaining  accurate^and  meaningful  statistics 
upon  which  tp  base  any  proposal,  if  this  is  indeed  the  proper  way  to 
proceed  in  this  matter. 

The  total  voting  age  population  of  the  State  of  South  Carolina, 
according  to  the  1960  census,  was  1,266,251*  The  total  voting  age  popu¬ 
lation  of  the  State  of  South  Carolina  as  of  November  1,  1964,  according 
to  the  estimates  of  the  Bureau  of  the  Census,  was  1,380,000. 

I  would  like  to  remind  the  members  of  this  committee  that  this 
figure  is  an  approximation  and  is  not  an  official  tabulation.  By  using 
every  possible  combination  of  the  four  figures  available,  over  50  per¬ 
cent  of  the  voting  age  population  of  the  State  of  South  Carolina  was 
registered  at  the  time  of  the  presidential  election  of  1964, 

If  registration  were  the  sole  criterion  contained  in  this  bill,  the  State 
of  South  Carolina  as  a  whole  would  not  be  covered*  However,  South 
Carolina  is  covered,  simply  because  an  unfortunately  large  percentage 
of  those  registered  to  vote  chose  not  to  vote  in  the  presidential  election 
of  1964,  There  were  524,748  registered  voters  cast  their  ballot  in  the 
presidential  election  last  fall.  This  is  less  than  60  percent  of  either 
the  official  voting  age  population  based  on  the  1960  census  or  the 
unofficial  estimate  by  the  Bureau  of  the  Census  of  the  voting  age 
population  as  of  November  1, 1964. 

Senator  Ervin.  And  with  respect  to  either  one  of  these  figures,  this 
bill  provides  that  the  certification  of  the  Bureau  of  the  Census  is  final, 
does  it  not,  and  cannot  be  contradicted  even  if  it  is  untrue? 

Senator  Thurmond.  There  does  not  seem  to  be  any  way  provided  in 
the  bill*  r 

Senator  Ervin*  As  you  pointed  out,  the  estimated  figures  put  out 
by  the  Bureau  of  the  Census  for  population  in  November  1964  are 
merely  estimates  and  they  are  contradicted  by  another  set  of  figures, 
are  they  notyvvhich  are  just  as  reliable,  jf  not more  so? 

Senator  Thurmond*  That  is  correct,  and  the  figures  given  by  the 
Civil  Bights  Commission,  which  seems  to  be  the  primary  source  here, 
conflict  with  the  official  figures  as  were  given  by  the  Secretary  of 
State  in  the  article  which  appeared  in  the  papfer* 

Senator  Ervin.  Do  you  not  think  it  is  a  poor  way  to  search  for 
facts  and  truth  in  the  courts,  to  have  a  provision  that  a  certificate  can¬ 
not  be  contradicted,  even  in  a  case  where  it  ia  in  error,  V 
Senator  Thurmond*  I  certainly  do. 

Senator  Ervin.  Thank  you. 

Senator  Tiiurmond.  Mr.  Chairman,  there  is  no  Federal  law,  and 
no  State  law  that  I  know  of,  which  requires  qualified  citizens  to  vote. 
Neither  have  I  heard  it  sug^geslod  by  any  of  the  proponents  of  this 
legislation,  that  Rich  a  law  is  desirable  or  is  a  necessary  prerequiste 
to  the  full  and  free  enjoyment  of  the  freedom  which  is  sought  to  be 
achieved  through  the  enactihmt  of  the  pending  bill* 
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We  all  agree  that  it  is  one  of  the  responsibilities  of  citizenship  to 
vote  in  all  elections  and  thereby  contribute  to  representative  govern¬ 
ment.  Mr,  Chairman,  I  take  a  back  seat  to  no  one  in  attempting  to 
get  out  the  vote.  Last  fall,  I  traveled  all  over  the  State  of  South 
Carolina  in  an  effort  to  get  out  the  vote,  and  my  efforts  were  not  limited 
to  the  State  of  South  Carolina. 

I  spoke  to  everyone  who  would  come  to  hear  me,  I  urged  that  they 
vote  in  the  presidential  election,  I  might  add  that  I  even  suggested 
very  strongly  which  candidate  they  should  support.  Even  with  all 
these  efforts  by  me  and  many  others,  less  than  50  percent  of  the 
voting  age  population  of  South  Carolina  voted  last  November.  Even 
so,  the  total  vote  far  exceeded  any  previous  vote  ever  cast  in  the  State, 
Previous  voting  records  were  surpassed  by  at  least  100,000  votes. 

South  Carolina  has  made  and  is  continuing  to  make  great  strides  in 
voter  registration  and  participation,  and  yet  no  mention  is  made  of 
this  fact.  One  must  be  forced  to  the  conclusion  that  freedom  neces¬ 
sarily  includes  the  right  not  to  vote  as  well  as  the  right  to  vote  as 
each  individual  decides.  <  ' 

Section  3(c)  of  the  bill  is  another  unjustified  contrivance  calculated 
to  frustrate  the  legitimate  attempts  of  any  State  or  political  sub¬ 
division  to  eliminate  itself  from  coverage  by  this  bill. 

This  section  would  require  any  State  or  political  subdivision  which 
falls  prey  to  the  provisions  of  subsection  (a)  of  section  3,  to  carry  the 
affirmative  burden  of  cleansing  itself  of  sins  which  it  may  not  even 
have  been  accused  of  committing.  Nevertheless,  the  State  must  over¬ 
ride  this  “guilt  by  statistic*5  in  order  to  be  allowed  to  have  the  election 
process  of  the  State  returned  to  the  local  level. 

An  action  for  a  declaratory  judgment  must  be  brought  in  the  TT.S. 
District  Court  of  the  District  of  (5>lumbia,  and  the  petitioner  in  any 
such  case  would  be  required  to  prove  that  no  discriminatory  actions 
had  taken  place  within  a  10-year  period  preceding  the  bringing  of  the 
action.  i 

Senator  Ervin,  If  the  Good  Lord  were  to  put  down  a  requirement 
to  show  that  we  had  not  committed  a  single  sin  for  10  veal's  as  a  pre¬ 
requisite  of  salvation,  many  of  us  would  never  see  salvation,  would 
we?  Is  that  not  what  this  bill  provides ?  J  r  i  t  1  '  ■ 
Senator  Thurmond,  It'  is  an  unreasonable  provision  of  the  bill, 
and  it  is  hard  to  feel  that  any  fair-minded  man  would  have  written 
such  a  bill.  ; 

Senator  Ervin,  How  many  voting  precincts  do  you  have  in  South 
Carolina! 

Senator  Thurmond.  About  1,600.  / 

Senator  Ervin,  And  you  would  have  to  prove  that  not  a  single  per¬ 
son  who  had  applied  for  registration  in  any  of  those  1,600  precincte 
during  the  10  years  prior  to  the  time  of  the  bringing  of  the  action 
for  declaratory  judgment  had  been  denied  the  right  to  register  to 
vote  by  a  single  election  official  on  the*  account  of  race  or  color,  would 
you  not!  ^  ' 

Senator  Thurmond,  That  is  correct,  and  I  shall  bring  that  out  in 
just  a  minute*  '  .  1 

Senator  Ervin.  If  one  election  official  had  violated  the  lfith  amend¬ 
ment  with  respect  to  one  applicant  of  the  right  to  vote  within  those 
10  yeara,  the  State  of  South  Carolina  would  be  denied  the  privilege  of 
exercising  its  constitutional  powers,  would  it  not?/ 
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Senator  Thurmond.  For  a  period  of  10  more  years  after  such  a 
claimed  violation. 

This  is  an  almost  impossible  burden  of  proof  which  would  require 
bringing  voluminous  voting  records  from,  their  places  of  depository 
to  the  District  of  Columbia*  This  section  places  an  onerous  burden 
upon  the  back  of  States  which  have  not  been  convicted  or  even  charged 
with  voting  discrimination  oil  account  of  race,  color,  or  previous  con¬ 
dition  of  servitude;  if  the  State  is  found  to  be  in  conformity^  then, 
regardless  of  any  previous  court  order,  any  State  or  subdivision 
should  be  entitled  to  a  declaratory  judgment,  removing  it  from  the 
coverage  of  this  measure* 

Mr.  Chairman,  one  of  the  worst  affronts  to  the  dignity  of  any 
sovereign  State  which  could  be  imagined  is  contained  in,  section  8  of 
this  biff.  This  section  would  require  a  sovereign  State  to  seek  prior 
approvel  of  the  Federal  judiciary  before  enforcing  any  law  modifying 
in  any  respect  the  voter  qualifications  in  force  and  effect  on  November 
1, 1964* 

This  procedure  is  an  insult  to  the  integrity  of  the  elected  officials 
and  the  people  of  the  States  covered.  I  know  of  no  precedent  in  the 
law  for  such  a  provision.  The  legislatures  of  the  States  covered  are 
made  subservient  to  the  Federal  courts  insofar  as  all  voting  laws  are 
concrened  without  regard  to  whether  the  proposal  in  question  bears 
any  relation  to  the  prohibitions  of  the  15th  amendment.  This  is  pat¬ 
ently  absurd,  as  well  as  unconstitutional * 

There  are  no  charges  of  voting  discrimination  in  South  Carolina 
based  on  race,  color,  or  previous  condition  of  servitude.  Even  the 
Attorney  General,  in  his  statement  to  tins  committee,  states  that : 

Of  tne  six  Southern  States  1u  which  tests  and  devices  would  be  banned  state¬ 
wide  by  section  3(a),  voting  discrimination  has  unquestionably  been  wide¬ 
spread  in  aU  but  South  Carolina  and  Virginia  *  • 


His  attempt  to  justify  the  application  of  this  bill  to  South  Carolina 
on  the  basis  that,  “other  forms  of  racial  discrimination  are  suggestive 
of  voting  discrimination,**  does  a  great  injustice  to  the  State  or  South 
Carolina  and  is  im worthy  6f  any  nigh  ranking  Federal  official*  This 
is  guilt  by  association  in  its  worst  form* 

Senator  IJrvin*  The  Attorney  General  stated  before' this  committee 
that  he  had  no  evidence  that  North  Carolina  was  presently  engaged, 
any  of  the  counties  of  North  Carolina  that  would  coine  under  this  oill 


are  presently  engaged  in  violations  of  the  15th  amendment.  I  asked 
him  on  what  kind  of  basis  he.  justified  including  them,  and  he  Said, 
“Well,  they  were  part  of  the  old  Confederacy.” 

I  also  pointed  out  that  Arkansas  and  Texas  were  part  of  the  old 
Confederacy,  but  they  were  exempted  from  the' bill,  and  also  Florida* 
So  the  clear  guilt  by  association,  even  in  the  old  Confemcy,  is  not 
carried  out  to  any  logical  degree  by  the  Attorney  General  in  the  draft 
of  this  bill. 


Senator  Thurmond,  That  is  certainly  correct* 

Senator  Ervin.  I  do  not  advocate  the  extension  of  the  bill  to  any 
other  States  in  the  old  Confederacy  or  to  any  other  State,  because  I 
think  the  bill  is  so  iniquitous  constitutionally  that  it  ought  not  to  be 
extended  to  anything* 

Senator  Thurmond.  Well,  I  agree  with  the  chairman*  However, 
the  effect  of  the  Attorney  Generali  statement  is  that  discrimination 
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in  voting  does  not  exist  in  South  Carolina,  and  yet  South  Carolina  was 
included  here  on  the  ground  that  other  forms  of  racial  discrimination 
are  suggestive — suggestive*  He  does  not  even  say  they  have  been 
proved— suggestive  of  voting  discrimination, 

I  challenge  him  to  prove  it*  It  is  a  false  statement* 

I  urge  this  committee  to  carefully  consider  this  measure  in  the  light 
of  provable  facts,  and  not  solely  on  unfounded  accusations*  If,  after 
doing  so,  you  determine  that  it  is  necessary  for  the  Federal  Government 
to  assume  the  responsibility  for  establishing  voter  qualifications  and 
registering  voters,  then  I  urge  you  to  proceed  by  the  only  constitu¬ 
tional  method  available.  That  method  is,  of  course,  by  constitutional 
amendment.  This  is  the  method  which  was  followed  in  doing  away 
with  the  poll  tax  as  a  prerequisite  for  voting  in  Federal  elections.  It  is 
the  only  method  available  by  which  the  Federal  Government  can  con¬ 
stitutionally  establish  voter  qualifications  in  any  State, 

Mr.  Chairman,  I  want  to  say  just  again  in  closing  that  there  is  no 
voting  discrimination  against  anyone  in  South  Carolina*  There  lias 
been  no  complaint  from  anyone  about  being  denied  the  right  to  vote. 
I  have  always  favored  every  qualified  person  voting  in  South  Carolina. 

We  have  a  very  low  requirement  for  voting.  The  only  requirement 
is  for  a  person  to  be  able  to  read  and  write  the  Constitution,  which 
simply  means  to  be  able  to  read  and  write*  And  if  he  cannot  do  that, 
he  can  still  vote  if  he  owns  $300  worth  of  property.  That  is  a  very  low 
qualification.  But  that  is  the  qualification  fixed  by  the  State  constitu¬ 
tion  of  South  Carolina.  That  is  the  law  of  South  Carolina. 

Under  article  I,  section  the  States  have  a  right  to  fix, their  voting 
qualification,  and  we  feel  it  is  unjust  and  unconstitutional  to  provide  in 
this  legislation  for  the  States  to  be  denied  the  right  to  fix  voter  quali¬ 
fications,  which  this  bill  would  do  if  it  passes* 

Senator  Ervin,  For  your  consolation.  I  would  like  to  state  that  I 
went  this  summer  to  the  34  counties  ii*  North  Carolina  which  would  be 
deprived  of  their  sovereignty  under  this  bill,  and  I  urged  them  to  come 
out  to  vote  for  the  candidates  for  President  and  Vice  President,  and 
I  regret  to  say  that  in  some  cases  they  did  not  heed  my  sipninons,  be¬ 
cause  less  than  50  percent  of  them  came  out  to  vote* 

I  found  in  some  of  these  countries  that  there  was  great  disinclination 
to  favor  the  candidates  of  either  of , the  tickets*  That  is  what  kept 
them  home  rather  than  discrimination  or  violation  of  the  15th  amend¬ 
ment*  I  did  all  I  could  to  get  them  to  come  out  in  total  quantities  to 
vote  and  was  unable  to  do  so,  ^ .  ■  / 

There  is  a  very  interesting  editorial  in  the  Sunday  Star  for  April  4, 
1965,  and  I  would  like  to  find  out  how  jnuchyou  agree  with  it  or  dis¬ 
agree  with  it*  It  says: 

Our  basic  objections  to  tbe  administration's  voting  rights  bill  have  already 
been  stated.  We  think  there  is  need  for  a  reasonable  literacy  test,  provided 
t h  ere  Is  no  disc  r I  m  inatlon  In  1  ta,  application  to  would-be  voters. 

Do  you  agree  with  that  ? 

Senator  Thurmond.  I  agree  with  that,  that  a  reasonable  literacy 
test  should  be  required*  The  State  of  New  York,  I  believe,  has  an 
eighth-grade  education,  which  isfa  much  higher  test  than  South  Caro¬ 
lina  has,  ; 

Senator  Ervin*  Now,  North  Carolina’s  literacy  test  merely  requires 
that  a  person  applying  for  registration  to  demonstrate  his  capacity  to 
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read  and  writ©  the  English  language  by  reading  or  copying  a  provision 
of  tlie  State  constitution. 

Is  that  not  true !  ' 

Senator  Thurmond,  That  is  practically  the  same  requirement  we 
have  in  our  State,  except  in  our  State,  they  can  even  vote  if  they  can¬ 
not  do  that  if  they  own  $300  worth  of  appraised  property* 

Senator  Ervin.  Now,  this  editorial  proceeds  further  and  says: 

The  administration^  bill,  In  one  aspect  outlaws  any  and  all  literacy  tests, 
and  Is  designed  to  permit  total  Illiterates  to  vote. 

Do  you  agree  with  that  interpretation  ? 

Senator  Thurmond,  It  docs*  It  simply  means  that  in  South  Caro¬ 
lina  an  illiterate  would  be  allowed  to  vote,  whereas  in  Now  York,  an 
illiterate  could  not  vote,  .  ^ 

Senator  Ervin.  The  editorial  proceeds, 

.  The  educational  voting  level  is  low  enough  now  without  enacting  a  Federal  law 
to  push  It  down  even  further* 

I>o  you  agree  with  that?' 

Senator  Thurmond.  I  certainly  do* 

Senator  Eryin*  To  continue: 

The  second  important  aspect  Of  this  bill  imposes  Its  bareth  and  punitive  pro¬ 
visions  ou  any  State  which  has  a  literacy  test  In  which  fewer  than  50  percent  of 
the  residents  over  21  are  registered  or  actually  voted  in  the  19U4  election. 

The  bill  does  that,  does  it  hot  ! 

Senator  Thurmond,  You  are  right*  ' 

Senator  Ervin.  And  it  does  it  notwithstanding  the  fact  that  there  is 
no  way  in  the  world  a  State  can  compel  any  percentage  of  its  voters  to 
come  out  and  vote,  does  it  riot? 

Senator  Thurmond,  The  Senator  is  correct. 

Senator  Ervin..  Th©  editorial  goes  on, 

This  bill  contains  other  provisions  which  are  reminiscent  of  the  Reconstruc¬ 
tion  era  following  the  Civil  War,  ’ 

Do  you  agree  with  that ! 

Senator  Thurmond.  It  certainly  sounds  so  to  me  from  statements 
made  by  the  distinguished  chairman  imd  from  the  other  information 
that  lias  been  brought  out  during  this  hearing. 

Senator  Ervin.  Now,  during  Reconstruction,  they  did  allow  a  man  to 
get  a  trial,  get  his  case  tried  in  the  locality  iii  which  ho  lived,  either  in  a 
military  court  or  civil  court.,  did  they  not? 

Senator  Tiiurmqnd.  That  is  correct. 

Senator  Eiwin.  Yet  this  bill  would  allow  him  to  be  deprived  of  the 
right  to  be  tried  before  a  court  in  the  locality  in  which  he  lives,  would 
it  not?  . 

Senator  Thurmond.  That  is  true* 

Senator  Ervin,  The  Magna  Carta*  which  was  written,  as  I  recall, 
in  AJX,  121gj  more  than  TOO  years  ago,  says  to  no  one  will  we  deny 
justice;  to  no  one  will  we  delay  it-  Do  you  not  consider  that  it  is  a 
denial  of  justice  to  say  to  the  States  pf  Alabama,  Mississippi,  Loui¬ 
siana,  and  Georgia,  where  they  have  had  some  lawsuits  in  this  field, 
that  they  cannot  be  given  justice  for  10  years  and  cannot  be  allowed 
for  10  years  to  show  that  they  are  not  engaged  in  violation  of  the  15th 
amendment? 
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Senator  Thurmond*  I  think  the  provision  of  the  law  along  that  line 
is  completely  unconstitutional,  os  well  as  unreasonable  and  unfair. 
Senator  Ervin,  Do  you  not  agree  with  me  that  it  is  a  delay  of  justice 
to  South  Carolina  and  the  84  Worth  Carolina  counties  and  the  State 
of  Virginia  to  say  that  they  cannot  have  access  to  the  courts,  the  Fed¬ 
eral  courts  located  within  their  borders,  but  are  required  to  bypass 
courthouses  in  their  localities,  whose  doors  are  nailed  shut,  and  come  to 
the  District  Court  of  the  District  of  Columbia  to  even  petition  for  a 
few  crumbs  of  justice? 

Senator  Thurmond*  I  agree  with  the  chairman,  as  I  brought  out  in 
my  statement  on  that  point. 

Senator  Ervin*  Now,  Benjamin  Disraeli  said  the  justice  is  truth  in 
action.  Now,  under  this  bill,  34  North  Carolina  counties  would  be 
denied  the  right  to  use  literacy  tests  on  the  theory  that  the  literacy  test 
is  being  used  to  prevent  Negroes  from  registering  and  voting*  The 
figures  supplied  by  the  Civil  Rights  Commission  for  the  1960  election 
show  that  in  these-  in  the  entire  State  of  North  Carolina,  more  than 
09*99  percent  of  all  persons  who  applied  for  registration  passed  the 
literacy  test  and  were  registered*  Do  you  not  think  that  Disraeli^  defi¬ 
nition  of  justice  as  truth  in  action  fails  to  fit  the  34  North  Carolina 
counties  or  the  State  of  North  Carolina  in  view  of  that  fact  ? 

Senator  Thurmond*  It  would  seem  that  the  chairman  is  making  a 
statement  that  is  well  borne  out  by  the  record. 

Senator  Ervin*  X  would  like  to  put  in  the  record  this  entire  editorial 
from  the  Washington  Star  of  April  4, 1966,  at  this  point* 

(The  article  referred  to  follows :) 

[Prom  tho  Sunday  Star*  Apr*  4, 19651 

I  ■  -  ■  ■ 

Voting  Discrimination 

Our  basic  abjections  to  the  a dmlhlat ration's  voting  rights  bill  have  already 
been  stated*  We  think  there  fa  need  f or  a  reasonable  literacy  test,  pro vf tied 
there  la  no  discrimination  in  Its  application  to  would-be  voters.  T^ie  administra¬ 
tions  bill*  In  one  aspect,  outlaws  any  and  all  literacy  tests,  and  Is  designed  to 
permit  total  illiterates  to  vote.  The  educational  toting  level  is  low  enough  how 
without  enact! off  a  Federal  law  to  push  It  down  oven  farther. 

The  second  Important  aspect  of  this  bill  imposes  Its  harsh  and  punitive  pro¬ 
visions  on  any  State  which  has  a  literacy  test*  and  in  which  fewer  than  50 
percent  of  the  residents  over  21  are  registered  or  actually  voted  In  the  1904 
election.  ■  '  ■ 

This  bill  contains  other  provisions 'which  are  reminiscent  of  the  Reconstruction 
era  following  the  Civil  War*  But  the  two  which  we  have  mentioned,  taken  to¬ 
gether,  offend  one's  sense  of  fairness.  If  enacted,1  In  Its  present  form,  this  bill 
would  result  In  a  legislative  discrimination  as  bad  or  worse  than  the  evil  the  bill 
Is  supposed  to  remedy*  ^  ■  '  r  : 

:  Let's  take  the  case  of  Virginia,  which .  Is  brought  under  this  hill  because  It 
requires  a  literacy  test  and*  though  more  than  50  percent  of  its  eligible#  ore 
registered,  fewer  than  50  percent  voted  In  1964.  * 

What  Is  Virginians  literacy  test?  As  spelled  out  by  Senator  Harry  Byrd  in 
his  recent  statement,  any  person  desiring  to  register  must  be  able,  without  assist¬ 
ance,  to  give  In  writing  the  following  information:  HI  a  name,  the  date  and  place 
of  hi 9  birth,  his  current  residence,  his  occupation,  and,L  If  he  has  voted  before, 
the  county  and  precinct  in  which  he  voted*  That  is  all* 

Is  this  a  test  which  opens  the  door  to  such  obviously  discriminatory  require¬ 
ments  as  being  able  to  interpret  to  the  satisfaction  of  some  ignorant  registrar 
sections  of  a  State  constitution?  Is  It  a  test  which  asks  too  much  of  a  person  h 
who  wants  to  vote  on  the  important  and  complicated  Issues  which  face  us  today? 
We  do  not  think  so.  Furthermore,  the  administration  concedes  that  this  Is  not 
an  unreasonable  literacy  test  and  that  there  fa  no  evidence  that  It  has  been 
used  i  n  V 1  rginia  to  dlscrl  m  Iri  ate  against  Negroes* 
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if  this  Is  £<0,  why  does  the  bill  link  ar^aeo  liable  and  nobdiscrlmlnatory  literacy 
test  to  an  arbitrary  formula  with  respect  to  voting  or  registration  percentages? 

One  explanation  is  that  the  etatisics  on  registration  are  unreliable.  But  this  ifl 
galdJto  be  true  lii  West  Virginia;  which  is  not  affected  by' the  bill  because- It  has 
no  literacy  test.  What  nonsense. 

'  in  addition  to  Virginia;  the  States  covered:  by  the  bill  are,  Louisiana, .Mississippi, 
Alabama.  Georgia*  and  Alaska.  We  are  puzzled  by  the  Inclusion  ipf  Alaska*  in 
which  Negroes  certainly  are  not  discriminated  against.  There  are  few  If  ariy 
there.  As  to  the  others,  we  haven't  enough  information  to  pass  judgment. 

But  It  is  our  firm  belief  that  this  is  a  discriminatory  bill.  If  Its  purpose  is  to 
protect  Negro  voting  rights,  it  discriminates  in  favor  of  New  York*  which  re¬ 
quires  a  rather  strict  literacy  test  but  which  has  met  the  voting  percentage 
standards.  It  also  discriminates  in  the  case  of  Texas,  which  did  not  meet  the 
perceutage-of- voting  standard  In  1964,  but  which  does  require. a  literacy  test, 
although  it  is  verbal  In  character  and  Is  called  by  some  other  name. 

There  have  been  reports  that  the  administration's  bill  will  be  changed  or 
modified  in  some  unrevealed  aspects.  We  hope  this  is  true.  We.  also  hope 
that  the  blit,  If  modified,  will  be  made  applicable , to  Virginia  (In  which  we  have 
a  special  interest)  on  the  basis  of  facts  rather  than  fiction.  And  certainly  not 
on  the  basis  of  some  arbitrary  formula  dreamed  up  by  someone  who  hasn't  the 
faintest  idea  what  the  facts  are.  Or*  if  he  knows,  doesn’t  carer  . 

Senator  Ebvin,  I  would  like  to  ask  you  this.  It  says  thht^-speaking 
particularly  of  the  State  of  Virginia — it  says  that  their  so-called  liter¬ 
acy  tests  merely  require  that  a  person  give  m  writing  his  name,  the  date* 
and  place  of  his  birth,  his  current  residence^  his  occupation,  and  if  he 
has  voted  before,  the  county*  and  precinct  m  which  ne  voted.  Then 
it  proceeds  to  say  that  this  bill  applied  to  Virginia  simply  because  less 
that  60  percent  of  the  adults  in  Virginia  voted  in  the  presidential  elec- 
tionof  1964. 

Senator  Thurmond.  That  is  the  same  reason  that  would  apply  to 
South  Carolina,  because  we  have  more  than  50  percent  of  our  eligible 
voters  registered,  t 

Senator  Ervin*  And  then  it  proceeds  to  say  that  if  they  are  going 
to  get  some  bill,  it  should  get  some  kind  of  formula  that  is  more  just 
than  this*  It  says  that  the  formula  will  operate  on  the  basis  of  facts 
rather  than  fiction,  and  adds,  “Not  on  the  baste  of  some  arbitrary 
formula  dreamed  up  by  someone  who  hasn’t  the  faintest  idea  what  the 
facts  arc.  Or,  if  he  Irnows,  doesn’t  care,” 

Do  you  not  think  that  has  a  relevancy  to  this  bill  ? 

Senator  Thurmond,  I  thoroughly  agree  with  the  chairman  in  that 
statement,  I  believe  that  editorial  inadvertently  left  out  South  Caro^ 
Hnft  as  being  one  of  the  States  covered  by  the  bill. 

Senator  Ervin,  No,  it  mentions  that.  It  mentions  the  six  States, 

I  am  going  to  put  some  figures  in  the  record.  These  figures,  I  might 
state?  were  supplied  to  tne.in  response  to  requests  from  the  boards  of 
election  of  these  counties.  Unfortunately,  some  of  them  did  not  reply. 
But  one  of  the  counties  that  is  to  be  denied  the  right  to  use  of  the  liter¬ 
acy  test  is  Bertie.  Bertie  Counter  records  show  that  660  Negroes 
passed  the  literacy  test  in  1964  and  only  30  failed.  i, 

:Camden  County  fa  another  one  of  these  counties.  It  shows  that  only 
43  Negroes  passed  the  test  iii  1964,  and  only  4  failed  it. 

Craven  County  shows  that  2,8 10  Negroes  passed  the  test  in  1964  and 
only  32  failed  it.  - 

Greene  County  showed  that  in  J964, 8T  Negroes  passed  the  test  and 
5  failed  it, 

Hoke  County  shows  that  116  Negroes  passed  the  test  and  3  failed  it. 
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Hyde  County  shows  that  in  1964,  96  Negroes  passed  the  test  and  5 
failed  it. 

Lenoir  County  shows  that  942  Negroes  passed  the  test  and  10  failed 
it. 

Martin  County  shows  that  454  Negroes  passed  the  test  and  Only  25 
failed  it  in  1964, 

Pasquotank  shows  that  551  Negroes  passed  the  test  in  1964  and  only 
26  failed  it 

Person  County  shows  that  150  Negroes  passed  the  test  and  only  1 
failed  it;  i  ■  ■  . 

And  Robeson  County  shows  that  3,935  Negroes  passed  the  test  and 
only  13  failed  it. 

The  records  for  Scotland  County  show  that  1,319  Negroes  passed 
the  test  and  only  12  failed  it. 

The  Union  County  records  show  that  1,131  Negroes  passed  the  test  in 
1962  and  only  5  failed  it. 

Wilson  County  shows  that  in  1964,  919  Negroes  passed  the  test  and 
only  6  failed  it. 

I  think  that  is  a  pretty  good  record,  especially  in  a  State  where  the 
Attorney  General  pointed  out  that  there  were  32,000  older  Negroes  and 
about  that  many  older  white  people  who  were  unable  to  read  and 
write  in  North  Carolina,  according  to  the  census  of  I960,  which  I 
regret  very  much.  But  North  Carolina  was  held  up  to  ridicule  on 
account  of  that,  whereas  the  same  census  figures  show  that  Massachu¬ 
setts  had  over  60,000  whites  that  had  no  schooling.  So  I  think  that 
is  a  pretty  good  record,  and  I  think  it  agrees  with  the  Attorney  Gen¬ 
erali  testimony  that  he  has  no  present  evidence  that  these  counties 
are  engaged  in  violating  the  15th  amendment. 

Do  you  have  any  questions,  Senator  Hart? 

Senator  Hart,  Thank  you  very  much,  Senator.  I  have  no  questions. 

Senator  Thurmond,  Thank  you,  Mr,  Chairman  and  gentlemen. 

Senator  Hart,  Mr.  Chairman,  under  date  of  April  2, 1965,  the  At¬ 
torney  General  forwarded  to  the  committee  a  number  of  items,  seven 
in  number,  enumerated  in  the  covering  letter, 

I  ask  unanimous  consent  that  they  be  printed  in  the  record,  , 

Senator  Ervin.  It  will  be  printed  in  the  appendix  of  this  record. 

I  might  let  the  record  show  that  this  will  complete  the  hearings 
before  the  committee. 

I  would  like  to  say  that  I  think  we  nee^-further  hearings,  but  the 
committee  received  the  bill  under  an  order'  from  the  Senate  that  it 
must  report  it  back  by  Friday  of  this  w eek.  If  the  committee  should 
complete  its  work  and  mark  up  the  bill  by  that  time,  we  shall  have  to 
stop  the  hearings  at  this  time. 

I  think  it  is  very  unfortunate  when  the  Senate  placed  a  time  limit 
upon  a  committee  which  ought  to  be  devoting;  itself  to  a  search  for  wise 
And  constitutional  legislation.  But  the  Senate  is  our  master,  and 
we  its  mere  servants :  we  are  bound  by  this  order  of  the  Senate. 

The  record  will  be  kept  open  until  6  o'clock  tomorrow,  Tuesday 
the  6th  of  April,  for  receiving  any  insertions  requested  by  members 
of  the  committee.  These  insertions  may  be  delivered  to  Mr;.  Lipscomb 
or  any  other  member  of  the  committee's  staff. 

Senator  Hart,  Mr.  Chairman,  you  have  commented  on  the  limita¬ 
tion  with  respect  to  further  witnesses,  I  am  glad  that  you  have  Bug- 
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gested  that  the  record  be  held  open  until  tomorrow  evening.  I,  for 
one,  had  hoped  that  the  committee  would  be  able  to  hear  Roy  Wilkins 
speak  on  behalf  of  some  90  civil  rights  organizations*  Tins  request 
had  been  made,  I  think,  last  week,  but  this  order  will  permit  the  in¬ 
clusion  in  the  record  of  that  statement*  We  have  had,  and  I  think 
it  is  right,  because  they  are  from  the  States  affected,  a  series  of  wit¬ 
nesses  m  opposition  to  the  bill,  and  the  only  affirmative  presentation 
was  made  by  the  Attorney  General. 

I  think  that  the  reservation  that  the  record  be  held  open  until  to¬ 
morrow  night,  on  balance,  is  very  desirable.  I  thank  the  chairman. 

Senator  IShvin*  The  committee  will  stand  in  recess  subject  to  the 
call  of  the  chairman* 

(Whereupon,  at  12 :08  p,m.,  the  hearing  recessed  subject  to  the  call 
of  the  Chair.) 
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